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TO  THE  RIGHT  HONOURABLE 

JOHN    LORD    ELDON, 

LORD  HIGH  CHANCBLLOR  OF  GREAT  BRITAIN^ 
*«•  *c  *c. 

MY  LORD, 

TX^HEN  I  first  ventured  to  send  an  Edition  of  these  Reports 
into  the  world,  a  difiidence  of  my  pretensions^  and  an 
apprehension  of  bringing  a  discredit  upon  any  one,  to  whom  I 
might  address  it,  discouraged  me  from  publishing  it  under  the 
protection  of  any  name. 

But  the  favourable  reception  with  which  this  work  has  been 
honoured,  and  the  good  opinion  which  your  Lordship  has  been 
pleased  to  entertain  of  it,  have  excited  in  me  a  hope  that  my 
endeavours  may  not  have  been  entirely  unsuccessful ;  and  have 
encouraged  me  with  less,  apprehension  humbly  to  offer  to  your 
Lordship,  as  a  small  mark  of  my  respect  and  veneration,  the 
result  of  those  labours,  which  were  begun  and  considerably 
proceeded  in. during  the  time  your  Lordship  presided  in  the 
court  of  Common  Pleas,  with  so  much  honour  to  yourself^  and 
advantage  to  the  community. 

As  your  Lordship  is  one  of  those  characters  who  are  as  soli-^ 
citous  for  the  concealment,  as  the  performance  of  good  actions, 
I  shall  not  avail  myself  of  this  occasion  to  dwell  upon  your  Lord- 
ship's distinguished  qualities  and  talents,  but  beg  leave  to  sub- 
scribe myself  with  the  greatest  sincerity  and  respect. 

My  Lord, 

Your  Lordship's  obliged 

And  most  dutiful  servant, 

JOHN  WILLIAMS. 

April  13.  1809. 
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ADVERTISEMENT- 


TN  this  Fifth  Edition,  the  Notes   of  Mr.  Serjeant  WiOiam 
are  referred  to  by  Figures :  those  of  the  pr^ent  Editors  by 
ItaSc  Letters.    Some  additional  matter  left  in  manuscript  by  the 
late  Serjeant  wiU  be  found  in  the  body  of  his  notes. 

The  present  Editors  have  endeavoured  to  add  all  the  cases 
which  have  been  decided  since  the  last  Edition,  upon  the  sub- 
jects treated  of  in  the  former  Notes;  and  some  few  Notes  will 
be  £>und,  upon  subjects  not  before  discussed,  which  i^peared 
to  them  to  be  connected  with  the  matters  contained  in  these 
R^orts. 

IBL  Ttrm.  ItU. 


PREFACE 


TO 


THE   THIRD  EDITION. 


nPHIS  Book  is  much  esteemed,  by  the  Profession  as  well  on 
account  of  its  subject,  which  consists  chiefly  of  decided 
Cases  upon  Pleadiiig,  a8  of  the  concise,   clear,   and  pointed 
method  in  which  the  Decisions  are  given  in  it 


The  Entries  aire  also  in  general  very  good,  and  deserve  the 
perusal  and  attention  of  the  Student ;  and  particularly  so,  as 
objections  were  taken'  to  several  parts  oi  them  which  are  discussed 
and  deeded,  and  the  Decisions  for  the  most  part  adhered  to  ever 
since;  a  circumstance  which  renders  this  a  valuable  Book  of 
Pirecedents  as  well  as  of  Reports. 

It  occurred  to  the  Editor,  that  if  he  could  further  recomm^d 
this  Book  by  making  it  a  kind  of  Introduction  to  the  Rules  and 
Doctrine  of  Pleading  applied  to  Practice,  he  should  be  employing 
his  leisure  time  usefully  to  the  Profession,  and  advantageously  to 
himself. — With  this  view  he  has  translated  tlie  Entries  into 
English,  and,  in  order  to  induce  the  Student  to  read  tliem  with 
attention,  has  to  many  of  them  subjoined  Notes,  in  which  he  has 
endeavoured  to  explain  from  authorities  the  grounds  and  prin- 
ciples upon  which  the  Rules  are  founded ;  has  in  some  instances 
illustrated  those  Rules  by  practical  examples,  and  has  pointed  out 
the  difference,  when  any  such  exists,  between  the  present  manner 
of  Pleading,  and  that  which  is  used  in  the  Entry.  He  has  also 
added  Notes  to  the  Cases  containing  some  observations^  and  most 
of  the  authorities  both- ancient  and  modern. 


PREFACE. 

Some  of  the  Notes,  the  Editor  is  aware,  are  long ;  much  longer 
indeed  than  he  at  first  intended. — But  when  a  Note  was  begun, 
he  was  tempted  to  investigate  the  whole  subject  in  the  best  man- 
ner he  was  able,  from  a  hope,  at  least,  that  a  fiiU  discussion, 
though  it  much  increased  his  labour,  would  be  found  more  use^ 
fill  to  the  Student  than  mere  references  to  Cases,  unaccompanied 
with  any  introductory  observations.  He  submits  this  Edition  to 
the  candour  of  the  Profession,  in  full  confidence  that  they  will 
overlook  the  many  mistakes  and  imperfections  which  will  be 
found  herein. 

The  Editor  thought  it  advisable  to  publish  the  First  Volume 
now ;  he  will  thereby  be  able  to  judge  whether  his  method  meets 
with  approbation.  If  it  should,  he  will  be  encouraged  to  proceed 
with  cheerfulness,  and  that  zeal  which  approbation  never.fails  to 
give.  And  on  the  other  hand,  if  it  should  be  thought  that  he 
has  been  too  tedious,  he  will  have  an  opportunity  of  altering 
his  method  in  the  next  Volume.  This  he  intends  to  pub]ish  as 
soon  as  i^  consistent  with  his  professimial  avocations ;  which,  fit>m 
the  benevolence  of  the  Profession,  are  much  greater  than  he  has 
any  claim  to,  or  even  ever  expected. 

Jime  19.  1799. 


PREFACE 


TO 


THE  FOURTH  EDITION. 


npHE  last  Edition  having  been  some  time  out  of  print,  the 
Editor  has  been  induced  to  publish  another.  This  Edition 
contains  a  reference  to  most  of  the  Cases,  determined  since  the 
last  Edition,  which  are  applicable  to  the  subject  of  these  Notes, 
and  an  addition  to  many  of  the  notes,  particularly  to  the 
note  respecting  the  Assignment  of  Breaches  on  the  statute  of 
8  &  9  W.  3.  c.  11.  s.  8.  in  the  case  of  Gam^rd  v.  Griffith  and 
to  the  note  on  the  Revocations  of  WUls  in  the  case  ofDuppa 
V.  MayOf  both  in  the  first  Volume.  The  paging  of  the  former 
Edition  is  preserved  as  far  as  it  is  accurate,  and  altered  only 
where  it  requires  correction. 

jfyril  IS.  1809. 
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8  Mod.  340.  ii.  72 1. 

11  Mod.  7, 8.  i.  322. 
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— —  1  Vent.  4.  i.  35. 
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■     V.  Stoughton,  i.  3 12  *. 
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Atkinson  y.  Anderson,  iuSOOd, 

y.  Baker,  i.  261.  W- 
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— : y.  Davis,  ii. 209rf.  [/].  209 d. 
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Aubrey  y.  Bridgewater,  ii.  42  fit. 
Audley  y.  Pollard,  L  319  fi^. 
Austen  y.  Bewley,  i.  2104^  [4]. 
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y.  Howard,  L  195/  [t]. 

y.  Piffot,  i.  142. 
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BarginTev.  Atkins,  ii.293a.    * 
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Baron  v.  Berkely,  i.  219  <r.  219  d. 
Barr  v.  Satchwell,  ii.  72  q. 
Barrel!  v.  Trussell,  i.  21 1  a.  [d]. 
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Baradale  v.  Drew,  ii.  72^. 
Bartelot  ▼.  Burton,  ii.  2  b* 
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■  V.  Glover,  i.  58  b.  [c]. 
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Baylis  Y.  Manning,  ii.  45/  [i]- 
Bayly  v.  Bunning,  L  219/.  [»]. 

v.  Taylor,  i.  103  A'. 
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—  Y.  Nind,  ii.  64  a.  [tp]. 
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--.p..  Y.  Carstairs,  it.  200  c  {cf}. 

Y.  Gillson,  it.  201,  201  b. 

Y.  HodBon«  ii.  201  |r.  [o}. 

Y.  Potts,  ii.  101 X.  [c]. 

Y.  Stone,  i.  246. 
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Y.  Ebsworth,  ii.  415.  [A], 

Y.  Hanford,  ]i«72c. 


Bellew  Y.  Aylmer,  it.  72  v.  101  ro. 
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Bennett  ▼•  Alicott,  j.  800  d.  [hi]. 

■  ▼.  Coster,  i.  300  a. 

V.  Holbech,  I.  274. 

▼.  Talbot,  i.  135  fl. 

▼.  Tankerville,  i.  278  b.  [n]. 


Bennison  v.  Watson,  ii.  72  A. 
Benskin  ▼•  French,  ii.  596. 
Benson  v.  Bennett,  i.  325. 

. V.  Chester,  i.  28  6.  346  c.  346  e. 

■     ■  V.  Scot,  ii.  422  c. 

V.  Welby.  i.  20.  iu  61  c. 

B^ndey  v.  Cooke,  i.  295*  295  a. 

V.  Hore,  ii.  61  c.  155. 

Bently  v.  Donelly,  ii.  101  aa. 
Benton  v.  Sutton,  t.  35  ••  [c]. 
Benwell  V.  Black,  ii.  101  h. 
Berber  v.  Green,  ii.  107  <i-  [6]. 
Berisford  v.  Cole,  ii.  6  c. 
Berkeley    ▼•    York,     Archbishop     of, 

i.  236  c. 
Berkenhead  v.  Nuthall,  i.  317  a. 
Berkley  ▼.  Besgrave,  ii.  207.  [wi]. 

V.  Howard,  in  101  u. 

▼.  Pembroke,  Earl,  ti.  171  b. 

Bermon  v.  Woodbridge,  ii.  201.  201  c« 
Bern  v.  Mattaire,  ii.  74  c. 
Bernard  v.  Bonner,  i.  236  6. 

V.  King,  it.  129  a.  190. 

. V.  Saul,  j.  295  a. 

Bemes  v.  Rich,  ii.  44.  44  a. 
Berrington  v.  Parkhnrst,  i.  319  d.  319  e* 

Berry's  case,  i.  140  d.  [d]. 
Berry  v.  Bowes,  ii.  8  ^« 

V.  Nevey,  ii.  47  /. 

— —  V.  Nevys,  ii.  47  »i. 
-.^-  V.  Wheeler,  ii.  68^1 
Berthen  v.  Street,  ii.  107  a.  [6]. 
Bertie  v.  Clutterbuck^  ii.  101  c. 

i «  ▼.  Pickering,  ii.  379. 

Bertram  v.  Gordon,  i.  207  c.  [ml.  207  d. 

Berwick  v.  Andrews,   i.  216^   217 
219  0.219  6. 


Besford  v.  Saunders,  ii.  63 1.  [t].  137  <& 

[6]. 
Best  V.  Wilding,  ii.  1  d. 

T.Yates,  i.  312c. 

Bethill  V.  Parry,  ii.  101  c. 
Bethwick's  case,  ii.  96  a. 
Bettisworth's  case,  ii.  400. 
Bettisworth  v.  Campion,  i.  320  a. 
Betts  V.  Mitchell,  i.  285  a.  ii.  117  d. 
Beverley's  case,  ii.  322  a. 
Bevin  v.  Chapman,  ii.  63  c. 
Bibb  Vr  Thomas,  i.  278  h.  279  f.  [jt]. 
Bicknell  y.  KenpeH,  fi.  63^'.  63/.  [/]. 
Bidden  ▼.  Leader,  f.  66  a.  [c]. 
Biddiesford  v.  Onslow,  i.  322  6. 
Biddulph  V.  Arthur,  li.  47  a. 
Bidlewn  ▼•  Whytel,  ii.  101 L 
Bidwell  V.  Catton,  ii.  137. 
Bigge  V.  Bensley,  ii.  388  /. 
Biggot  V.  Smytli,  ii.  383.  383  a. 
Biggs  V.  Lawrence,  i.  309  a.  [a],  ii. 
.  137if.TO- 

V.  Stewart,  ii.  107  a.  [6]. 

Bigland  v.  Skelton,  i.  216.  [6]. 

BiUingburst  t.  Spearman,  i.  1  a.  1  a,  [c]. 

Biagley's  case,  h.  250. 

Binningtoii  t.  Widlis,  ii.  137  e.  £6^- 

Binns  t.  Pratt,  ii.  101  o.  [r]; 

Birch  ▼.  Wright,  I.  202  tf.  202  a.  [al. 
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Bird  V.  Appleton,  ii.  201  c. 
— —  V.  Orms,  ii.  212. 

V.  Pcgg,  ib. 

Birdal  ▼.  Carew,  i.  235  a. 
Bu-k  V.  Guy,  ii.  63  k.  p]. 
Birkmyr  t.  DameU,  i.  21 1  a« 
Birks  ▼.  Trippet,   ii.  61  f.  63  b.  US. 

293  6. 

Bim  ▼.  Bond,  i.  35  6.  [c].  ii.  61  g.  [A*]. 
Bishop  V.  Best»  ii.  101  /r.  [A]. 

▼.  Eagle,  i.  140. 

V.  Gyn,  ii.  318. 

V.  Hayward,  i.  228.  228  6. 

▼•  Montague,  ii.  470. 

T.  Raye,  i.  90.  [cr]w 

V.  Shillito,  ii.47/.  [w] 


Bisse  ▼•  Harecourt,  ii.  210^ 
Bissex  y.  Bissex,  i.  170.  ii.  291  a. 
Blackall  v.  Eale,  i.  228.  228.  [6]. 
Blackamore's  case,   i.   249.   ii.  94  6. 

319  a. 
Blackbom  v.  Edgley,  ii.  400. 
▼.  Greaves,  ii.  47  '• 


Blackborough  v.  Davis,  i.  275.  ii.  ?  r. 
— -— ^—  V.  Greaves,  i.  291  k. 
Blackbourn   v.  Michelbourn,    i.   161. 

ii*  61  c. 
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Rackbuni  ▼•  Kjmer,   ii.  lOl  g.  [d]. 

101  n.  [p]. 
'  —  ▼.  Stupart,  i.  35  a,  [a]* 

BUickett  V.  Crtssop,  i.  195/. 
Blackford  y.  Hawkins,  ii.  60  b.  [i]. 
Blackgrave  v.  Oden,  i.  228  a.  228  d. 
Blacknam's  case,  ii.  47  c. 
Blackham  v.  Cockell,  ii.  201  b. 
Blackmor  T.  Mercer^   i.  219  b.  219  c. 

307. 

Blackmore  ▼•  Fleming,  ii.  2  a.  2  b.  107* 

BUckweU  T.  AshtoQ,   i.  291.   291  a. 

291  b.  n.  72  a. 

V.  Nashy  i.  320  a. 

Bhckwood  ▼•  South  Sea  Co.  ii.  101  n. 
Blades  v.  Anmdale,  ii.  47*  [<;]• 
Blamve  v.  Owen,  ii.  42  i.  [J^. 
Bbunfield  v.  March,  ii.  47  o. 
Blake  ▼.  Dodemead,  ii.  72  i. 
— —  ▼•  Foster,  ii.  418.  418  a. 
Blakeslon  ▼.  Martin,  ii.  148  a. 
Blakey  r.  Porter,  i.  9  d.  [g]. 
Bland  T.  Haselri^,  ii.  63  r64. 

V.  Inman,  li.  367  b.  S6S.  369  tf . 

Bfattch  T.  Archer,  ii-  151. 
BlaoLtmi'a  case,  ii.  6  a. 
Blayer  t.  Baldwin,  iL  68  d. 
Blemeihasset  v.  Pierson,  i.  291*  ii.  47  r* 
Blewet  Y.  Appleby,  i.  9  c.  ii.  60. 
Biiatett  V.  Hart,  ii.  113  6. 
Blockley  t.  Slater,  ii.  114,  114  a. 
Blount's  case,  ii.  96. 
Bloxam  ▼.  Hubbard,  i.  291  k.  ii.  47  g. 

Bhiett  V.  Needs,  i.  262  b.  262  b..  [<J. 
Blumfield's  case,  ii.  148  a. 
BhmdeU  v.  Brettargh,  ii.  62  b.  [g]. 
BlundiveU  y.  LoverdeJl,  i.  333  a. 
Blunt  and  Whiteacre's  case,  i.  135  c. 
Blunt  y.  Grimes,  t.  262  b.  [(;]. 

y.  Snedston,  ii.  v.  101  u. 

Blytheman's  case,  i.  260  a. 
Board  y.  Cadmow,  i.  238. 
Boardman  y.  Sill,  ii.  47/.  [i]. 
Boats  y.  Edwards,  i.  9  c.  [/].  818. 
Bodenham  y.  Pritcbard,  ii.  401  [a]. 
^— —  V.  Purchas,  ii.  415  [6]. 
Bodily  y.  Bellamy,  ii.  101  y. 


Bolton  y.  Clarke,  ii.  117. 

-.  V.  Eyles,  i.  35  b.  [./]. 

Bonafons  y*  Walker,  i.  35.  35  a.  39. 

112  a. 
Bond  and  Tricket's  Case,  i.  135  a.  [c}. 
Bond  y.  Gonsales,  ii.  201  d. 
-^-  y.  Green,  i.  333. 
— —  y.  Moyle,  i.  291. 

y.  Nutt,  ii  201  c.  201  d. 

y.  Payne,  i.  210  b.  [6]. 

-y.  Richardson,  ii.  471. 

Bondrett  y.  Hentegg,  ii.  201  k*  [a]*^ 
Bonfellow  y.  Steward,  ii.  60  a.  [A J. 
Bonham's  case,  i.  118.  299. 
Bonham  y.  Springe,  i.  22. 
Bonner  v.  Charlton,  ii.  62  *.  If]. 
y.  Hall,  ii.  y.  211. 


Bodle  y.  Wilkins,  ii.  5  c. 
Bodwic  y.  Fennell,  i.  312  c. 
Body  and  Tassell's  case,  i.  295. 
Bodyam  y.  Smith,  i.  300.  300  c. 
Bo^my.  Bell,  ii.  202e. 
Bollard  y.  Spencer,  ii.  47  n,  1 17  d. 
Bolton  y.  Carlisle,  Bishop  of,  i.  9  a. 

iul2g. 


Booker  y.  Eyans.  ii.  318. 
Boon  y.  Eyre,  i.  320  c.  320  d.  ii.  156  k 

352  c. 
Boote  y.  Wilson,    i.  241.   [»].  ii.  302. 

Booth  y.  Booth,  ii.  72  c. 

y.  Hodgson,  ii.  137  e.'  [3]. 

Boothby  y.  Vernon,   ii.  382  a.   382  b. 

582  b.  [«]• 
Boraston's  case,  ii.  388  b. 
Bord  y.  Cudmore,  i.  241  d. 
Bordenaye  y.  Gregory,  ii.  352.  [a]. 
Borwick  y.  Walton,  h.  61  d.  [at- 
Bosanquet  y.  Wray,  i.  291  g.  [^j.  ii. 

415.  [A]t 
Bosden  y.  Thinn,  i.  264. 
Boson  y.  Sandford,    i.  291  c  291  e. 
291  h.  291  i. 
Bostwick  y.  Bostwick,  ii.  212. 
Boswall  y.  Rawstome,  i.274. 
Bosworth  y.  Ridgley,  ii.  9  b. 
Bothomiy  y.  Fainax,  ii.  8  k» 
Botting  y.  Martin,  i.  236  i.  [n]. 
Bottomley  y.  Harrison,  ii.  74  a. 
Boucher  y.  Lawson,  ii.  73. 

y.  Wiseman,  i.  219/.  [i]. 


Bould  y.  Wynston,  ii.  387  a. 
Boulston  y.  Sandiford,  i.  291  b, 
Boulton's  case,  ii.  388/ 
Boulton  y.  Canon,  i.  1  a. 
— — —  y.  Clapham,  i.  131  6. 
Bourne  y.  Mason,  ii.  137  d*  [ij. 
Bovey's  case,  i.  35. 
Boyey  y.  Smith,  i.  261  a.  319  d. 
Boyell  y.  Wood,  i.  207  b.  [i]. 
Bowdell  y.  Parsons,  i.  33  a.  [6].  228. 
Bowden  y.  Vaughan,  ii.  200  b.  [d], 
Bowdttch  y.  Mawley,  i.  233.  [a]. 
Bowen  %Shftpcott,  ii.  210/ 
a  4 


NAMES  OF  CASES  REF£R]ftED  ta. 


Bower,  in  re,  it..62  a.  [e].         .  ' 
Bower  ¥•  Major,  i.  276  c-  [a]. 
_ — .  V.  Taylor,  ii.  1334.  [rf]. 
Bowers  v.  Mann,  ii.  101 «.  1(U  «• 
Bowes  V.  Bowes,  i.  277^  [a]. 
Bowles's  case,  ii.  382  a. 
Bowring  v.  Pritchard,  ii.  193  a.  [«]• 
Bowsfield  v.  Tower,  ii.  71  c^-  [o]. 
Bowyer's  case,  ii.  5  d. 
Bowyer  v.  Cooke,  ii.  209  rf. 

V.  Garland,  i.  216  A.  ii.  65.  73. 

■  ■    ■        V.  Jenkyns,  i*  246  b. 

^v.  Revett  or  Rivitt,  ii.  7.  7  a. 
74.  7c. 
Box  V.  Day",  i.  66  a. 
Boyce  v.  Whitaker,  i.  103  4.  ii.  165  d. 
Boyton's  case,  ii.  84*  4. 
Braban  v.  Bacon,  i.  1 17- 
Bracebridge  v.  Buckley,  i.  287  c  \ji]. 
■'■     ■         —  V.  Johnson,  ii  193  a.  [i]. 
Brackenbury  v.  Pell,  i.  195/.  [i]. 
Bradburn  v.  Kennerdale,  i.  20  a.  207  c. 

268a. 
'  V.  Taylor,  ii.  101  r. 
Bradbury  v.  Grinsell,  ii.  175  d. 
Braddick  v.  Thompson,  i.  327  4. 
Bradley  v.  Glynne,  ii.  209  e.  210  e. 
Bradsey  v.  Clyston,  i.  327  4. 
Bradshaw  v.  Davis,  ii.  193  a.  [a]. 
Bradshaw's  case,  ii.  181  4. 
Brady  v.  Cubitt,  i.  278  rf.  278  e.  278/. 
Bradyll  ▼.  Ball,  i.  195  4. 
Bragg  V.  Anderson,  ii.  201  e.  [m]. 

v.  pigby,  i.  318. 

Bra^ner  v.  Langmead,  i.  219/ 
Braithwaite  v.  Brown,  ii.  101^.  [e]. . 
Brander  v.  Penleaze,  ii.  62  a.  [e}. 

V.  Robsoh,  ii.  61. 

Brandlin  V.  Milbank.  iu  7.  7^4. 

Brandlyn  v.  Ord,  i.  319  c. 

Brandon. ▼.  Brandon,  iu  6S  a.  [«}.  186« 

; V.  Nesbitt,  ii,  201*  202/,^ 

Bcandram  v.  Wharton,  ii.  64  a.  [v]« 
Brangwin  V.  PerfoU,  1.58  a* 
Branton  ▼.  Taddy,  li.  137  <n  [4]*. ,.   . .. 
Bras6eld V.Lee,  lu'niav    ... 
Braswcll  V.  Jeco,  iii72a.'[A].      . 
Biiay  v.  Freeman,  li.  291  c.  [4]. 
— ::-?.  Tr^cy,  ii.  251. 
Brecknock    Navigation   v*    Fritcbar j^ 

Brediman*6  case,  in 8/  ;    ^  ,,  ,. 

Bredoa's  case,  i.  .358,  a.  li.  386.  \, '  L, . ., 
Bree  y.HoIbecfc,  u.  63  c.  P]-' 
Br^iHwn  V/.Rc^dmond,  i<.300.,[^Qf.,.,, 
Brcreldn  v.  Moy se,  ii.  68  rf«  *     , , .. .  .V  -  • 


Bressey  ▼.Humphreys,  i.  285  b*  iLd79  a. 
Bret  and  Audar*s  case,  i.  117  a. 

Bret  V.  ^ ,  ii.  137  e.  [4]. 

Bretberton  v.  Wood,  i.  291  e.  [e]. 

Breton  v.  Cole,  ii.  68. 

Brett  V.  Cumberland,  L  240  a.  241  a. 

-_  V.  l^gden,  i.  277. 

Brewer  v.  Turner,  ii.  100. 101  e. 

Brewster  ▼•  Capper,  ii.  2  a.  2  4. 

V.  Weld,  ii.  72  o. 

V.Wills,  ii.  72;?. 


Brian  v.  Vavisor,  i.  285  a. 

Briat  v.  Gyll,  x.  67  4. 

Brickhead   v.  Yoric,    Archbishop    of, 

i.  103.  118.  291/  ii.  44  d.  396L 
Brickwood  v.  Anniss,  ii.  71  e.  [^}. 
Bridgen  v.  Parkes,  ii.  117  c 
Bridges  v.  Chandos,  i.  277*  [/]• 

■  v.  Horner,  ii.  171 4. 

V.  Hunter,  ii.  200  4.  [c]. 

Bridgewater  v.  Betheway,  i.  84  a.  iiv^4* 
Bridgham  v.  Frontee,  i.  7.  [d], 
Bridgman  v.  Lightfoot,  i.  111.  336^ 
Brierly  v.  Athorpe,  i.  262  a.  [c], 
Brigate  y.  Short,  i.  286  a.  ii.  291.    < 
Briggs  ▼•  Calverly,  i.  334.  334.  [«}. 

▼.  Chew,  1. 248. 

Brine  ▼.  Featherstone,  ii.  200  4.  •  [d}. 

200c  Id}. 
Bristol,  Bishop  of,  v.  Proctor,  ii.  87* 
Bristol's  case.  Bishop  of,  ii.  68/ 
Bristow  V.  HeywoocC  i..229.  [a]. 

V.  Towers,  ii.  201. 

V.  Wright,  i.  203.  fc].  238«i 

ii.  203,  20»^ 
Brittain  ▼.  Kimiaird,  i.  263  a.  {^]. 
Britton  V.  Bathursty  i.  333  m  . 

V.Cole,  i.347«f. 

V.  Gordon,  ii.  209  4. 

Broadwfute  V.  Bladterby,  ii.  l«i 
Broca's  case,  i.  320a. 
Brock  y.  RicbardsoBi  i»  140  a.  £^3«  ' " 
Br4>gan  v.  Aungar,  i.  140. 
Broking  v..  Cham,  iL  178  a.  181  a.< 
Bromley  v.  Littleton,  iL  72  p  101  fik 
V,  Peck^  i.  67  ^.  [/]. 


Bronge  .V.  Moore»  J.  2Sii»  346  c. 
Brook  t;  Bisbop)  i.  24* 
^  V.  Cock,  i.  iiSo^ 

^  ■■■*  V.  Hustler,  ii,  117  4. 
.  »  V.  Montague,  i.  130. 
•^—  T.  Sn^th,  i.  01 4, 

^■■^■"  V*  Stone,  ii.  601^  • 
■■  /  "  V.  Warda,  i.  278  A- 
Brooke  v.  Booth,  j.  58/  {A). 
v.  aarfce,  ii.  171 4^  in,4u 
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Biooke  ▼•  Stone,  ii.  61  c. 

V.  White,  i.  269*. 

Brooke  q.t.  v.Middleton,  i.  295  a.  [d]. 
Brookes  y.  Stroud,  i.  291 «. 
BrookB  vl  Brooks,  i.  151. 
BnMKDe  V.  Monck,  i.  277  *.  [g]. 
Brotherstone  v.  Barber,  ii.  203  </.  [i]. 
Brough  V.  Whitmore,  ii.  201  c.  202  c. 
Broughton's  case,  ii.  171  i* 
Broughton  v.  Conway,  i.  59. 

■  V.  Langley,  ii.  II  did. 

■  V.  Manchester  water  works, 

i.  340.  [fl]. 
■»  ▼.  Randall,  i.  74-*. 
Brown's  case,  i.  147  a.  [a].  204. 
Brown  v.  Babbiogton,  ii.  1  c/,  1  e.  63  d. 
—  V.  Brown,  i.  60  a, 

■  V.  Cornish,  i.  289. 
▼.  Deeble,  ii.  2  a. 

■  ▼.  Dixon,  ii.  1 17  A.  1 17  c. 
V.  Fulsby,  i.  295  a. 

"  ▼.  Gibbons,  i.  246. 
■    ■   ▼.  Groodman,  iL  47  «• 
—- *  V.  Hancock,  iL  63  a. 

^'  V.  Hedges,  i.  291 L  ii.  47  h* 
— ^— —  T.  Hodgson,^  ii.  47  k,  [v]. 
' — ; —  T.  Howard  ii.  63  c,  [/]. 
-^— —  T4  Johnson,  i.  312  £^. 
■■-■  ^ ▼•  Messiter,  ii.  107  a.  [&]• 

■  F.  Morgan,  i.  317  a. 
-  V.  Neave,  L  161.  [*3* 
.  n  Ottley,  ii.  336  6.  [rf]. 

▼.  Quilter,  ii.  422*. 
▼•  Sayce,  ii.  312. 
•  t;<  Thompson,  i.278c. 

-*  V.  Tnrner,  ii.  1^7  e.  [*]. 

—  V.  Vttwser,  ii*  62  *.  [g% 
Browning  r.  Boston,  i.  274.  287  d.  iU 

180  a.  319. 
i     V*  Newman,  I,  248  c. 
V.  Staltard,  i.  211  a.  [c]. 

■  '    „      ,  T«-Wright,  i.  60.  [I].  60a.  ii. 

176  a.  181  a.  867- 
Brownsmnrd  vj  Edwards,  ii.  388  A.  388  i. 
Brwcev.  Rawlins,  ii.  107. 
Brucksbaw  ▼.  Hopkins,  i.  74  a. 
Bmdeneff-^.  Booghton,  i.  276;/! 
Brudnell  ▼•  Roberts^  iu418. 418  a. 
Bnien  ▼.  Roe,  ii.  Afje*  47  J^-   .'        '   "^ 
Brunker  v.  Cook,  i.  277.  277  a.  27T** 

«77rf.-M. 
Bmnsden  v.  Strattobi  ii.  8  c. . 
Bryan  t.  Horsefndn,  ii.  6^^";  63V*  N^' 
BrydgeST.Chfiidos,  i.  2T7^  Cyj.liTSfc 
Bock  T.  NnnoO)  ii.  401. 
Bockby  t^Coles,  i.S28a.  [A]. 
Bttckham  v.  Dendiidge,  i.  189. 


Buckland  v.  Butterfield,  ii.  259  a.  [e]. 

Buckler  v.  Moore,  i.  33  e. 

Buckley  ▼.  Nightingale,  ii.  7  a.  7  c.  8  a. 

V.  Firk,  i.  1.  1  a.  111.  [c]. 

V.  Thomas,  ii.  38.  40. 

V.  Wood,  i.  131  *. 


Buckly  V.  Williams,  ii.  181. 
Buckman  v.  Levi,  ii.  47  k,  [u], 
Buckmere's  case,  ii.  117*. 
Bucknell's  case,  ii.  376  d, 
Buckney  v.  Metham,  ii.  101  k,  [m]. 
Bucksom  V.  Hoskins,  ii.  72  a.  72  p. 
Budd  ▼.  Berkenhead,  ii.  63  d.  63  e. 
Buddie  V.  Wilson,  i.  291  e.  ii.  2  a.  2  b. 
Bull  V.  Pahner,  ii.  117^. 
— -V.  Sibbs,  i.  112.  [c]. 

V.  Steward,  ii.  101  z. 

V.  Wheeler,  i.  111.  386*. 

BuUard  v.  Harrison,  i.  22  a.  [a].  322  a. 
M.S23t:/]. 
Bullen's  case,  ii.  47  m, 
BuUen  v.  Godfrey,  ii.  210. 
Buller's  case,  i.  347  d. 
Buller  V.  Fisher,  ii.  201  k.  lq\. 
— —  V.  Pinna,  ii.  101  y. 
Bullock  v.  Dommitt,  i.  323  c.  ii.  422  a. 

■  V.  Smith,  i.  84  a.  ii.  S6» 

Bullythorpe  v.  Turner,  i.  28.  [A].  34'tl 
ii.  114rf.377rf. 
Bulmer,  exparte,  ii.  137  e.  [*]• 
V.  Marshall,  i.  67  e.  [/]• 

fl].725, 


ra- 


Bulteel  ▼•  Jarrold,  ii.  47  s.  [oj 
Bultivant  v.  Holman,  t.  274. 
Bulwer's  case,  i.  73. 241  c.  ii.  5  c. 
Bunn  V.  Guj,  ii.  156  a.  [a]. 

V.  Markham,  ii.  47  a.  [rf]. 

Bunting  t.  Lepingwell,  i.  150. 
Burcher  v.  Orchivd,  ii.  117  a. 
Burchett v.  Durdant,  ii.  lid. 
Burden  v.  Ferrers,  ii.  209  c. 
Burdett  v.  Colman,  iL  300.  [a]. 

V.  Wheatly,   ii.  iOl  r.   101  u- 

101  V. 
Burgess  v.  Freelove,  i.  24. 

▼.  Merrill,  i.  207  *.  [f]- 


Burgh  T.  Preston,  ii.  47  ^ 
Burke. V.  Royal  Exch.  Ass.,  ii. 


lOi. 


^urkitt  V*  Burkitt,  ii.  71  d.  tii]. 
Burleigh  v.  Harris,  ii.  101  a. 
Bur)^  V.  Bethune,  i.  263  a.  [^]. 
Bum  V.  Phelps,  i.  236c.  [»].  ' 
V.  Shenier  of  Middlesex,  i.  55*. 

Bumaby'v.  SuiderBon,  ii^  101  f.  101 1., 

Burnett  v.  itmden,  ii.  72L  ^ 

1  V.  Kensington,  ii.  ^02b. 


NAMES  QF  CASES  REFERRED  TO. 


Burnyeat  ▼.  HutchinMm,  u.  137tf.  [b] 
Burr  V.  Attwood,  ii.  101  e.  101  o. 
Burrell  v.  Dod,  i.  348  a.  [/]. 
Burrough  v.  Skinner,  i.  SS  e. 
Burroughs  v.  Stevens,  i.  386. 
Burrows  v.  Wright,  ii-.  337  d. 
Burry  v.  Perry,  i.  246. 
— —  V.  Bishop,  i.  22. 
Burser  v..  Martin,  ii.  379  a* 
Bur^ton  v.  Ridley,  i.  275.  [a]. 
Burt  ▼.  Palmer,  ii.  631.  [y]. 
Burton's  case,  ii.  308. 
Burton  ▼.  Eyre,  ii.  101  a  a* 
"    "  '     V.  Gowell,  i.  278  A. 

r.  Hickey»  I.  I'QSe*  jj^]. 

■     ▼.  Souter,  i.  33  c. 
Burtonshaw  ▼.  Gilbert,  i.  279  c. 
Burwell  v.  Harwell,  ii.  72  x. 
Busby  V.  Watson,  ii.  308  a. 
Bush  V.  Buckingham,  i.  295  b. 

—  ▼.  Gower,  ii.  72 1, 
Bushell  ▼•  Lechmore,  i.  204. 

—  V.  Yalle,  ii.  46  A. 
Bushey  v.  Mtifield,  it.  463. 
Busk  V.  Davis,  in  47/  [tul. 
Butcher  v.  Andrews,  1. 21l  &. 
Butler  and  Ayres*  case,  ii.  44  e, 

■  '     ■>  and  Baker's  ease,  u  ^6f. 
^-M^*  and  Ligfatfoot's  case,  i.  147  a, 
Butler  V.  Brown,  i.  33  d.  [it]. 

V.  Brushfidd,  ii.  101  k.  [m]. 

V.  Butier,  i.  219  h.  ii.  137  b.  [a]. 

v.Delt,  ii.72i. 

V.  Malissy,  ii.  73. 

—  V.  Physicians,  college  of,  ii.^84^ 

V.  Swinte£0%4i*  fSl  t. 

-v.Wildman,  ii.202a.  \a\. 

Butt  V.  Conant,  i.  1323.  f^}. 

V.  Howard,  i.28a.  [*].  228  c.  [(J. 

Butterfield  v.  Butterfield,  ii.  388  k. 
Button  V.  Harrison,  ii.  336  e,  [^]. 
Buxendin  v.  Sharp,  i.  228  h. 
Buxton  T.  Home,  i.  35. 

V.  Mardin,  ii.  72^ 

Byne  v.  Moore,  i«  230  a.  [3]. 
Byrne  v.  Pattinson,  i.  320  i.  [a]« 
Byrom  v.  Johnson,  ii.  107  a.  [3]. 
Byron  v.  Byron,  i.  274» 
Byron's  cUse^  u  274. 


Cabell  v.  Vaughan,  i.  9  c.  154  a.  291. 
291  d.  320.  il.  ASl  8.  72  a.  116. 
116  A- 121c.  396.1 
Cadman  v.  Grendon,  ii.  209  e.  211.      f 


Calcraft  v.  Gibbs,  i.  262  b.  [c]. 
Calf  v.  Dingley,  ii.  71  d.  72 «. 
Catlonel  v.  Briggs,  i.  3206.  S90d. 
Callwood  V.  Ballard,  ii.  101  k. 
Cally*s  case,  i.  261  a. 
Caly  V.  J<]islin,  i.  1. 

Cambridge  University  v.. Archbishop  of 
York,  i.  340  a. 
Cambridge  University,  case  of,  ii.  2. 
Cammack  v.  Gregory,  i.  33  rf.  [*]-  58  r. 

Campbell  v.  Christie,  ii.  200  a.  [bi] 
V.  Cummin^,  ii.  72  «• 

■  V.  French,  li.  101  x. 

■■  ■  V.  Jones,  i.  320  a.  320  b.  320 c- 
320  £/.  ii.  200  6.  [c].  352  c. 

■  V.  Lewis,  i.  241  a.  [a]. 

■  V.  Sewell,  ii.  137  A  [6]. 
V.  Wilson,    i.  323  a.  [^1.  ii. 

175. 175  a. 
Campbell's  case,  ii.  7  c. 
Campion  v.  Crawshay,  ii.  107  a.  [6]. 
Cannan  v.  Bryce,  ii.  137  c.  [i]. 
Canning  y.  Wright,  ii.  101  rf. 
Cannon  v.  Abbot,  ii.  101  c. 
Canterbury's   case.  Archbishop  of,  i. 

348. 
Capel  V.  Saltonsalv  li.  72^. 
Capel's  case,  i.  258  a.  ii.  42  ». 
Capron  v.  Archer,  ii.  101 
Cardozo  v.  Hardy,  i.  58. 
Carew's  case,  ii.  193  a. 


&. 


Carew  v.  Braughton,  i.  112ti(. 
Carii8lg>3layor,  &c.  v.  Blamire,  i.  340a. 

Carlisle  j.  i.  v.  Trears,  i.  295  a. 
Cariton  v.  Mortagh,  ii.  101  a.  101  v. 
Cam  V.  Osgood,  »'.  307  a. 
Cameth  V.  Prior,  ii.  209  c. 
Carpenter  v.  Marnel,  i.  210.  [a]. 
V.  Starr,  ii.  3194. 


Carpenter's  case,  the  six,  i.  300  cf. 
Carr  v.  Donne,  i.  14.  296. 
——  V.  Hood,  i.  130.  Id]. 
—  V.  Jones,  i.  130.  [e]. 

V.  Shaw,  i.  318. 

V.  Singer,  ii.  422  b.  422  c. 

Carrick  v.  Blagrave,  ii.  207  a.  [»]. 
Carrill  V.  Pack,  i.  346  rf.  353  o. 
Carrol  v.  Bird,  i.  13a  fc]. 
Carruthers  V.  Sheddon,  ii.  202  c.  [a]. 
■  V.  Sydebotham,   ii.  202  b. 

Carter  v.  Barnardiston,  ii.  381  a. 
— -  V.  Boehm,  ii.  200  a. 

V.  Canthrope,  ii.  1714.      _      __ 

■—  V.  Daviesi  ii.  210/1 


NAMES  Ot  CASES  HEPERRED  TO; 


Carter  t.  Fossett,  i.  216  a. 

V.  Love,  i.  279  d. 

Cartwright  t.  Pinkney,  K  2S6. 

▼.  Wright,  i.  121.  [a]. 

Carr  v.  Stepbengon,  ii.  6Sf. 
Casbome  ▼.  Inglis,  i.  277  }•  277 
Case  T.  Barber,  i.  276  e. 
■      ▼•  Dare,  ii.  133. 

V,  Davidson,  ii.  203  c.  [^]. 

Casa  V.  Title*  ii.  101  e.  101  o. 
CastiHon  v.  Smith,  i.  Ill  6. 
Caatle's  case,  i.  135  6. 
Caatline  ▼.  Aubert,  i.  21!  c.  [t]. 
Caawallv.  Martin,  ii.  52  a. 
Caswell  ▼.  Norman,  it.  101  y. 
Cates  ▼.  West,  ii.  101  A. 
Catherwood  v.  Chfd>and,'ii.  117^«  [e]. 
Catlin  V.  Milner,  i.  253. 
Catling  ▼.  Skoulding,  ii.  127  a. 
Cave  Y.  Cave,  i.  277  c.  Ig2* 

V.  Holford,  i.  277  c.  [A]. 

-  V,  Polewheel,  it.  101  a. 
Cawler  v.  Jolley,  ii.  72  s. 
Cayhin  v.  Fitzgerald,  t.  327  a. 
Cazalet  v.  St.  Barbe,  ii.  203  c. 
C«al  V.  Plaistow,  ii.  137*.  [cj. 
Ceely  v.  Hoakins,  ii.  256. 
Chace  v.  Westaore,  i.  327  d.  [t]. 
Challoner  v.  Challoner,  ii.  219  c. 
Chaloner  v.  Davies,  ii.  97  c 
Chamberlain  v.  Cook,  ii.  74  a. 

— V.  Crreenfield,  i6» 

V.  Waiiamson,  i.  216  B. 

[a]. 

V.  ^Ilmore,  ii.  117  a. 

Chambers  v.  Bell,  ii.  201  a. 

V.  Donaldson,  i.  347  c  [rf]. 

— ^^-^-~  V.  Gambler,  i.  35  a. 

■         V.  Jones,  i.  35  a.  [5]. 
—  V.  Leversage,  i.  210  tf. 
Champemow  v.  Godolphin,  ii«  46  a. 
Chancdior  v.  Poole,  i.  240  a. 
Chandler  v.  Parkers,  i.  207  b.  [t]. 

>«  v.  Roberts,    i.    103  a.    327. 

ii.  72^. 

"  V.  Sunning,  hundred  of,  ii. 

376  c. 

■  V.  Thompson,   ii,  175  d.  Ut]^ 

175  c.  tc]. 

Vilett,  ii.  127  rf. 

Chantflower  V.  Priestly,  ii.  178  a.  181a. 
Chaplain  v.  Southgate,  ii^  178  a.  [a}. 
Chaplin  v.  Chaplin,  ii.  46. 
Chi^^maQ  v.  Allen,  ii.  47^1 
— —  V.  Chapman,  ii.  84  rf. 
— ^  V.  Flexman,  i.  340.  ii.  113  5. 


Chapman's  case,  ii.  308. 
Chard  v.  Tuck,  ii.  401. 
Charleton  v.  Finney,  i.  103  a. 
Charlwood^  v.  Morgan,  ii«  45^1 
Chamell  v.  Holland,  i.  246  d. 
Chamley  v.  Winstanley,  ii.  133rf.  [rf]. 
Charter  v.  Peeter,  ii.  101 1. 
Chartres  v.  Cusaick,  ii.  101  #. 
Chatham  v.  Tothill,  ii.  388  >^. 
Chatland  v.  Thomle^,  ii.  209c.  [A]. 
Chauvet  v.  Alfray,  li.  101  /. 
Cheadle  v.  Miller,  i.  28  a.  227. 
Cheasley  v.  Bame»,  i.  300  6.  [^}. 
Cheedley  v.  Mellor,  i.346^ 
Cheesman  v.   Hardhara,    i.  28  6.  lb], 

846c. 
Cheetham  v.  Humpson,  i.  322.  [5]. 
Chesman  v.  Nainsby,  i.  66 a.  ii.  156. 
Chester  v.  Chester,  i.  182.  184  a.  277  c. 
Chesterfield,  Earl,  v.  Bohon,   i.  323  c. 

ii.  422  Urn 
Chesterton  v*  Middlehmvt,  ii.  61. 
Chetham  v.  Sle^,  ii.  44  a. 
Chevely  v.  Bond,  ii.  127  c. 
Chichesley  v.  Thompson,  i.  22. 
Chichley's  case,  1.286. 
Chievly  v.  Bond,  ii.  127. 
Child  V.  Baylie,  ii.^388it. 
■  y.  xlorden,  n.  62  a. 
— —  V.  Morley,  ii.  137  c.  [i]. 

V.  Sands,  r.  291  a.  291  b.  291  k. 

11.1163.  396. 
ChUde  v.^Dlirrant,  ii.210. 
Childes  v.  Westcot,  ii.  !80a. 
Child's  case,  i.  308  a. 
Cholmley's  case,    i.  135  a.    150.    ii. 

42 11. 
Cholmondeley  v.  Bealing,  ii.  72  s. 
Christie  v.  Fonsick,  ii.  63  i.  [i^]. 
Christopher  v.  Christopher,  i.  ^S-c. 
Chudleigh's  case,  ii.  387. 
Chumley  v.  Broom,  i.  98. 
Church  V.  Brownewick,  i.  117* 
V.  Cudmore,  i.  Il7tf. 
v.Wyat,  ii.  4226. 


Churchman  v.  Tunstal,  i.  312  c. 
Clagton's  case,  i.  2956. 
Clampe  v.  Clampe,  i.  151. 
Clanncearde  v.  Sidney,  ii.  235  a. 
V.  Stokes,  i.  1356.  [if]. 


Clanrickard's  case,  i.  285  a.    ii.  96  6. 
101*.  210  c. 
Clapham  v.  Higham,*  i.  327  c.  [t].  ii. 
133  c.  [rf].  133rf.  [rf]-' 
V.  Lenthall,  ii.  26.  2096. 


Clappe  V.  Edgecombci  t.  312  a. 


NAMES  OF  CASES  REFERRED  TO. 


Clark  t.  Calvert,  it.  969  i.  [ej. 
<«*«-..  V.  Clement,  i.  35. 

V.  Gaskarthf  ii.2596*  (e]. 

t;  GbiM,  i.  lOS  ^  109  c* 

▼.  KiDg,  i.  228. 

Clarke  v.  Bradshawrii*  SSj.-ls].  72 

[i 


s. 


y*  Cogge,  i. 

V.  Figes,  ii.  67 «•  [ar].' 

r.  Fisher,  u  33  d.  [*]. 

V.  Grey,  L3Se« 

*  t.  Hutchins,  ii^.47  ib.  [ti]« 

V.  Pywell,  i.  287  a* 

■  ■  V*  Rippon  ii*  101  jo^  [o]% 
— «-  V.  Seton,  i.  58  a« 

▼.  Smith,  ii.  8  e.  888/. 

Clarkson  ▼.  Scarborough,  i.  288  c.  [2]. 
■  V.  Woodhouse,  i.  24f8  a. 

Clayton  v.  Blakey,  i.  276  [aj. 
■     -  V.  Coatsworth,  i.  2&  r. 

— Y.  Dilly,  ii.  137  &  [*]. 

— — :-  V*  Kynaston,  ii.  4«7  /. 
Clayton's  case,  ii.  415.  [6]. 
Cleaiywalk  v.  Constable,  i.  312  c. 
Clegat  ▼.  Banbury,  i.  337  b. 
Cleghome  v.  Des  Anges  li.  101^.  [e]. 

101  i.  M- 
Clements  ▼•  Waller,  i.  111.  ii.  101« 
Clerk  T.  Hardwick,  ii.  9  a. 

T.  James,  i.  246  A.  ii.  5  d. 

— -  V,  Moor,  ii.  148  «. 

—  V.  Withers,  ii.  46  c.  47-  47^,  47r. 

72f».  344. 
Clerke  v.  Child,  ii.  62  a. 
Clinten  v.  Bridges,  ii.  84  d. 
Clothworthy  ▼.  Clothworthy,  ii.  7  c, 
Clugas  V.  Penaluna,  i.  309  a*  [6].  ii. 

137  e.M. 
Clun  V.  Pease,  ii.  422  b. 
Clun's  ease,  i.  287,  288  o.  ii.  2846. 
Clutterbuck  v.  Jones,  ii.  47  r.  [c]. 
Clyfton  ▼.  Webb,  i.  161.  ii.  61  c. 
Clyncard's  case,  i.  248  a. 
Coan  ▼•  Bowles,  ii.  101  a.  212  a.  213. 
Coats  V  Wade,  i.  112  a. 
Cobb  ▼.  Brian,  iu  319. 
«—  T.  Hunt,  i.  136  a. 

V.  Selby,  I  323  4.  [i .] 

Cock  V.  Brockhurst,  ii.  71  e  [r]. 

V.  Curtoya,  L  320i.  [a.] 

«•—  V.  Townson,  ii.  201  </• 
— -  V.  Tunno,  ii.  47  o.  [a]. 
Cockell  T.  Gray,  i  251  a  [e]«;. 
Cocker  v.  Crompton,  i.  2^^  [d]. 
Cockerell'V.  Chamberlayne,  i.  74a.  [k}* 
CockerUl  v.  AUanson,  i.  300  a. 

— —  V.  Armstrong  ii.  206  a.  295  a. 


Cockerill  v.  Kynaston,  ii.  47  ir. 

▼.  Owston,  ii.  61  as 

Cocking  y.  Frazer*  ii.  2026^' 
Cockley  v.  Pagrave,  i.  300.^.  3W\rtw  ^^ 
Cockman  v.  Farrer,  i.  236  a.        .        > 
Cockram  v.  Welby,;  ii.  67  a. 
Cockshott  V.  Bennett,   ii.  137e.   137ew 

Codaer  v.  Dalby,  ii.  117. 
Coe's  case,  ii.  117  a. 
Coggs  V.  Barnard,  ii.  319  a; 
Coghill  V.  Freelove,  i.  241  b. 
Cohen  v.  Haonam,  ii.202^»  [a]. 
Coke  V.  Biillock,  i.  2784. 

—  V.  Evans,  i.  300 c. 
Colbome  v.  Stockdale,  i.  512  d. 
Colchester,  mayor,  &c.  of,  v.  Seaber,  i. 

343. 
Cole's  case,  i.  263  c. 
Cole  V.  Blake,  i.  33  c.  [e]. 

V.  Coventry,  bishop  of,  ii.  210  c. 

V.  Forth,  ii.  259.  259  b. 

—  V.  Cower,  ii.  84  a.  [A]. 
V.  Greene,  ii.  101 1.  209  c. 

—  V.  Hawkins,  ii.  5  b, 

V.  Levingston,  i.  184,  185,  186  a. 

1866. 

—  V.  Sury,  ii.  369  a.  370- 
Colebeck  v.  Peck,  ii.  72 1* 
Colebrooke  v.  Diggs,  ii.  101  /. 
Colegrave  V.  Dias  Santos,  ii.  259  4.  [<?]. 
Coleman  v.  Winch,  ii.  7  e. 

Coles  ▼.  Sibsye,  ii.  1  c. 
CoUet  V.  Bayfield,  ii.  62  a. 

V.Wilson,  i.  161  b. 

Collier  v.  Gaillard,  i.  246  a. 
Collins  V.  Collins,  i.  58.  ii.  187  a. 

V.  Gibbs,  i.  227,  228  a. 

V.  Matthew,  i.  92*.  [j]. 

V.  Sutton,  i.  98. 

V.  Thoroughgood,  i.  1 1 1  • 

V.  Walker,  ii.  295  a.  [c]. 

CoUins's  case,  i.  135  b.  [^]. 
Colman  v.  Eyles,  i.  211  a.  [/I. 
Colt  V.  Coventry*  bishop  of,  i.  294^1 

V.  Litchfield,  bishop  of,  i.  285  a. 

Colthirst  V.  Bejushin,  i.  235. 
Coltman  v.  Marsh,  ii.  6Sj.  [<]. 
Columbel  v.  Columbel,  ii.  62. 
Combe  V.Pitt,  ii.  148  nT. 
Talbot,  i.  337  c. 


Comber  v.  Hill,  1165  a.  185  b. 
Comber's  case,  i»  275  a.  [c] 
Comben  v.  Watton,  ii.  117y:  l}7  g- 
Combes  v. Bradley, hundred  of,  ii.  379  a. 
Combs  V.  Cole,'  i.  195  a. 
Comer  v.  Baker,  i.  300.  [/].     " 


NAMES  OF  CASES  REFERRED  TO. 


Comerford  v.  Price,  ii.  1  a. 
Compere  v.  Hicks,  i.  319^. 
Compton  ▼.  Richards,  ir.  114.  [6]. 
Comyn  ▼•  Brandlyn,  ii.  6S  d.    -^ 
Concanen  ▼.  Letlu>ridge,  i.  195^. 
Congham  and  King's  case,  i.  239. 
Connor  V.  West,  ii«44« 
Constable  v.  Walthara,  half  hundred,  ii 

37511. 
Cook's  case,  i.  206. 
Cookv.  Batch%lor,  ii.  117.  307  a. 

▼.  Bro<^urst,  ii.  61  c. 

— —  V.  Cook,  ii.  233  a. 

▼.  Cox,  i.  28  fl.  W.  242.  [a]. 

▼.  Harris,  i.  286  a. 

T.  Horrock,  ii.  101  p*. 

V.  Jennings,  i.  320  a.  [c]. 

— —  ▼.  Jones,  ii.  72  f. 

V.  Oakley,  i.  278  c. 

— —  V.  Pimhill,  hundredprs  of,  ii.  378  a. 

—  V.  Remington,  i.  9  c.  317.  ii.  405. 
Cooke  V.  Berry,  ii.  72  v.  148tf. 
▼.  Founds,  i,  60  a. 

▼.  Loxley,  i.  325  a.  [c]. 

▼.  Munstone,  i.  269  b.  ^ 

— Si—  T.  Parsons^  i.  279^. 

■  '  -  V.  Sambume,  i.  269  a. 

.  ▼.  Sayeri>  i.  80. 

Cooker  ▼.  Child,  i.  274. 

Cooper  Y.  Basingstoke,  hundred  of,  ii. 
376rf.S77fl. 

V.  Chitty,  ii.  47/>. 

V.  Ginger,  ii.  100,  101.  101  a. 

101  0. 

■  ▼.  Hunchin,  ii.  72 1.  [rf]. 
V.  Johnson,  ii.  1335.  133  c.  [d]. 

—  V.  Jones,  i.  184a.  [ZQ.  185  c.  [c]. 

186Cfl3. 

V.  Langworth,  ii.  68  i. 

T.  Marshall,  i.  358  a.  353  i. 

V.  Moiike,  fi.  295  a.  \h].  . 

V.  Sh^rbrooke,'  i.  1^5  e.  195^/. 

ii-  287. 
V.  Spencer,  ii«S19a   • 

— ^ V.  Tiffin,  i.  207i  207  tL 

Copleston  V.  Piper^  ii.74a. 
Copley  V.  Collins,  i.  136  [a]. 
Coppell  V.  Smith,  i.  67  c.  [j^. 
Coppendale  v.  Bridgen,'  ii.  47  to* 
Coppin  V.  Carter,. t/ 219. 'ISlQcw  . 

V.  Hurftard,'  ii*  61  h.  293^.     -  i 

V.  Slayraidcer, .  i.  235.      >  m /  ( .\  . 

Corbet  v.  Barnes,  li.  148a.l48yi**  - 

^-i  V.  Pl^rson,  i.  74 iV  i'>nu^ 

C^bet^s  ea^,  ii.  72  A.^72«i  72  r**^  '<-  : 
Corbyn  v.  Brown,  H.  319<>5  *'r.  •  ' 


Corbyson  v.  Pearson,  i.  38  a.  28  a.  [^]. 
227.  ii.  328. 
CordalPs  case,  ii.  382  c*  386. 
Cordment  v.  Hunt,  ii.  131  a.  [a}. 

Core's  case,  ii.  181  a.         

Coriton  v.  Thomas,  ii.  344.  > 

Cory  ton  v.  Lithebye,  ii.  171  c.  401  a. 
Cork  V.  Saunders,  ii.  137 jCfc]. 
Cormel  v*  Lisset,  i.  241  c.  [f]- 
Cornirii  v,  Cawsy,  ii.  319  a. 
Cornwallis  v.  Savery,  ii.  411. 
Cortv.  Beifoeck,  iL  114i^.  IVlf. 
Cory  V.  Thinne,  i.  219. 219  a. 
Cossens  v.  Cossens,  iL  84  c.  84  </. 
Cotes  V.  Harris,  ii.  127  a.  1276. 
Cothay  v.  Tutc,  ii.  47*.  [«]. 
Cotlier  ▼•  Merrick,  ii.  371. 
Cotter  V.  Layer,  i.  278  g. 
Cotterel  v.  Hooke,  i.  240  a'. 
Cottingfaam  v.  King,  ii.  44. 
Cottle  V.  Aldrich,  i.  264  b.  [rf]. 
Cotton  ▼.  Daintry,  ii.  101  g. 

'  V.  Murphy,  ii.  42^.  [c]. 

V.  Wale,  1.  161.  ii.  59  A.  61  e. 

V.  Westcot,  ii.  212  a.  213. 


Cotton's  case,  ii4'121a.  1216. 
Coulter's  case,  i.  265. 
Counden  v.  Clerke,  1. 186  h» 
Court  V.  Partridge,  ii^  117  fi^  [«]. 
Courtney  T.  Coltett,  ii.  117r. 

V.  Greearille,  i.  291  a. 

1'  ■'      V.  Phelps;  i.- 22. 

V.  Satchwell,  i.  14.  ii.  5  a. 


Coux  V.  Lowther,  i.  ^tffl. 

Corel  V.  Deva],.ii.  216  a. 

Coverly  v.  Morley,  ii.  7  c.  [6].  •    • 

Covington  v.  Roberts,  ii.  207  [it]. 

Coward  V.  Marshal,  i.  279. 

Cowel  V.  Waller,  ii^  133  a.       . 

Cowell  7.  Edwards,  i.  264  b.  [c]. 

•  V.  Watts,  ii.  1 17  </.     '  .  > 

Cowlam.f.  Slacl^  i.346.  [&]•  > 
Cowleigh  V.  Edwards,  i.^  14;  84a»  ii;  fife 
CMrley  ir.  Lj^deot,  iL  148.    •         :      * 
Cowper  V.  Ginger^  ii.  lOl. 
V.  Towers,  f.  103«*  lI7i.r       ' 


Cowperthwaite  ▼.  OweD,vii»  37. 

Cox  V.  Bamsly,  ii.  68/:         '  .v  — — 

V.  Jpseph,  L  llf.aSSflfciM.       . 

V.  Matuiews,  ii.  I|f4* 

V.  Mundy,  ii.  52^^    *     «    '    — -^ 

-^ — y.Fanyy  .u  3Se^  .■:     v  1 

—^  V.  Robinson;  i.\33«.  v   '.  'i'.y.ic/> 

v.iRodbard,  i..58«.(^  -^  r.vjj(   > 

Cbxetet  Vk  Boake,  mfl^'d.  ^J]^i   *   ^ 
Craft  V.  Bolte,  ii.  fie*  Sd»         -  *  ■     '    ♦ 


NAMBS  OF  CASES  REFERRED  Ta 


Craig  T.  Cox»  ii.  63  ^  [t]. 
Cramp  v.  Symoni,  i.  327  d*  [f]. 
CraDbome  ▼•  Quennel,  ii.  101  q. 
Cranch  v.  Kirkraan,  ti.  127  a. 
Cranley  v,  Hillary,  ii,  137^1  [c]. 
Cranvel  v.  Sanders,  i.  278  A. 
Ciraufurd  ▼•  Hunter,  ii.  202i/.  202tf. 
Crawfprd  v.  Middleton,  i.  ISO. 

V.  Whittall,  i,  112  a. 

Crawley  v.  Lidgeat,  ii.  SSL  66c. 
Crajrford  y.  Cray  ford,  i.  60  a. 
Creamer  y.  Wickett,  ii.  209  A. 
Creswick  t.  Saunders,  i.  241  d. 
Crewds  v.  Dnmer,  i.  295. 
Crips  V.  Ingledew,  i.  286. 
Crisp  V.  Churchill*  ii.  lS7tf.  [&]. 
Crispin  v.  Williamson,  ii.  291  c.  [£]• 
Cristie  v.  Cowell,  i.  130.  Id]. 
Croft  V.  Johnson,  ii.  71  d.  [o]. 
Croffate's  case,  L  2^c.  ii.  2^ 
Crokatt  v.  Jones,  ii.  1  c 
Crompton  v.  Ward,  ii.  345.  [a]. 
Cromwell's  case,  L  130, 131.  ii.  42  m. 
Cromwell  y.  Grunsden,  i.  66  a. 
Crook  y.  Ejrles,  i.  36*.  [/].  ii.  1  a.  [*], 
Crooke  y.  De  Vandes,  ii.  388  <^.  [d]. 
Crookhay  y.  Woodward,  i.  285  &• 
Cropp  y.  Hanobledon,  i.  287. 
Cropwell  y.  Peachy,  i.  117. 
Crosbiey.  M'Doual,  i.  279  a.  [0* 
Crosby  y.  Geering,  i.  219*. 

■  y.  Wadsworth,  i.  276  «•[«]. 
Crosier  y.  Tomlinson,  ii.  121. 
Cross  y.  Faustenditch,  ii.  97  a.  £*]. 
y.  Grey,  ii.  94  a. 

y.  T^rer,  ii.  101 U 

Crosse  ,y.  Wilson,  i.  347.  ii.  209  c.  211. 

y.  Hunt,  i.  S12i^ 
— —  y.  Porter,  ii.  72*. 

y.  Young,  ii.  181  a. 

Crossier  y.  Ogldby,  ii.  47  n. 
Crossing  v.xScudamore,  ii.  96*. 
Croucher  y.  Collins,  ii.  336  a. 
Crouther  y.  Oldfield,  i.  228, 228*.  346, 
346  a.  348  a.  349. 
Crow  y.  Brown,  i.  295  *.  ' 
y.  Edwards,  i.  246*. 

■  y.  Maddock,  ii.  101  c. 
— —  y.  Rogers,  ii.  137  d.  [*]. 
Crowder  y.  Goodwin,  i.  90. 
Crowle  y.  Swindles,  i.  319  f. 
Croydon  Hospital  y.Farley,  i.  340a.[*]. 
Crum  y.  Kitcoen,  ii.  101  A.  [g]. 
Crump  y.  Norwood,  ii.  382*.  [a]. 
Crumwell  y.  Andrews,  ii.  101  a.  101  e. 
Crusoe  y.  Bugby,  i.  288  a. 


Crutchfield  y.  Scott,  i.  33  e.  [/]. 
Cudwell  y.  Dunkin,  ii.  60. 
Cuff  y.  Brown,  i.  313.  [a]. 
Cullen  y.  Butler,  ii.  201  it.  [^]. 

Cumber  y.  Wane>  ii.  137 /•  [c]. 
Cuming  y.  Hill,  L  313.  [6]. 
Cunningham  y.  Chambers,  i.  161.  [*]. 
— — — -  y.  Houston,  ii.  101  v. 
y.  Moody,  ii.  8*.  382. 


202  a. 


Curd  y.  Eastmead,  ii.  101  jf. 
Curlewis  y.  Dudley,  i.  312  a.  ii.  1  e. 
Curling  y.  Chalklen,  ii.  415  a.  [c]* 
Currey  y.  Stephenson,  i.  103  a.  ii.  63/1 
Curry  y.  Walter,  i.  130.  [ej. 
Curtis  y.  Curtis,  ii.  332. 
— —  y.  Dayis,  i.  285  a. 

y.  PotU,  ii.  133  c.  [d]. 

■       y.  Price,  ii.  11  *•  [n]. 
— —  y.  Vernon,  i.  265.  [«]• 
Curwen  y.  Fletcher,  i.  97. 
y.  Salkeld,  ii.  114tf« 


Cutforthay  y.  Taylor,  i.  285  a. 
Cutler  y.  Dixon,  i.  131  *• 
— —  y.  Southern,    i.  286  a.  u.  61  *• 
84  a.  84 1/.  291. 
Cutsworth's  case,  ii.  117  a. 
Cutting  y.WDIiams,  ii.  101  v. 
Cutts  y.  Bennet,  ii.  402. 

D 

Da  Cosia  y.  Cliurke,  ii.  4. 
M  y.  Dayis,  i.  35.  66. 

y.  VilkReal,  i.275a.  [c]. 


Dacres  y.  Duncomby  ii.  2  *. 
-^—  V.  Dunkin,  ii.  72  ^. 
Dacy  y.  Clinch,  i.  242  *.  ii.  1  c.  1  d. 
D'Aguilar  y.  Tohio,  ii.  201  e.  [nt]. 
Daile  y.  Coates,  ii..379. 
Daintry  y.  Daintry,  ii.  388  d^  [d]. 
Dakin's  case,  i.  118.  ii.  306. 
Dalby  y.  Hirst,  i.  228  a.  L/]. 
—^  y.  Mott,  ii.  148  a.  [a]. 
Dale  y.  Eyre,  i.  207,  207  a. 
Dalling  y.  Matchett,  i.  327  d.  fi]- 
Dally  y.  King,  ii.  45^1 
Dalston  y.  Janson,  ii.  117  c. 

y.  Reeye,  ii.  303. 

Damil's  case,  i.  274. 
Danby  y.  Hodgson,  ii.  238. 
Dance  y.  Girdler,  ii.  415.  [*]• 

■  y.  Lucy,  i.  296.  . 
Dande  y.  Currer,  i.  295  a. 
Danes  y.  Monsey,  ii.  133  a. 
Daniel  y.  North,  ii^  175  </.  [d]. 
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Daniels,  ex  partet  <i«  IS?  e.  [£]. 
Danaej  V.  Gnffitfn,  u.  388  a.  [(?]  .8196  e.[£f| . 
Darby  v.  MinabuUy  i«  14  a. 

V.  WiUdns.  ii.  72  d.  72  d.  [x]. 

Darbyshire  v.  Cannon,  i.  S2?  c. 
Darcy  y.  A^wifth,  i.  323.  828  &•  ii.  96  a, 

Q59i. 

V.  Blake,  ii.  46.  [y]. 

V.  JackaoD,  i.  268  a. 

Dariey  ▼.  Darley,  i.278a. 
Darwin  v.  UpCOQ»  ii.  175  b» 
Davage  v.  Vwmgp,  U  338* 
Davenant  v.  Bisbop  of  Sarum,  i.  187. 
T.  HardlB,  i.  3*3. 

■  ▼.  Rafter,  i.  825  a.  ii.  101  #. 
Davenport  v.  Parker,  it.  60  a. 

T.  Oldia,  i.  185.  185  *. 

Darjnr  v.  Prendergrass,  ii.  47  f-  C«]- 
Davidson  y.  Gwynne,  i.  320  c,  [b"] 

Davie  v. ^  i.  74  a.  [X*]. 

Y.  Beardsham,  i.  277  6. 

Dayies  y.  Churcfamao,  ii.  7  a. 

T.  Edwards,  i.  203.  [c]. 

— -  V.  Miller,  ii.  807  o. 

Y.  Sdby,  ii.  44. 

V.  SmiU);  ii.  63i.  [r]. 

Davtta  V.  Almanaa,  i.  327  c. 
Dafis  Y.  James,  ii.  47  k. 

Y.Jones,  ii.S59i.X^] 

T.  Lees,  ii. 44  a*  45rf.  45 g^  4^A. 

— ^-  Y.  Lewis,  i.  244  b. 

v.  Mason,  ii.  156. 

Y.  Reyner,  i.  210  a.  ii.  137  *. 

Y.  Speed,  ii.  382. 

Y.  Wright,  i.  210  «. 

Davison  v.  Barber,  i.  312  &. 

V.  Frost,  ii.  52  a.  [ft]. 

v.  Stanley,  i.  236  b. 

Davy  V.  Milfoid,  ii.  293  d.  [it]. 

Y.  Pepys,  ii.  7  a.  7  6.  68. 

Dawes  v.  F^pwoHh,  ii.  61. 
^—  Y.  Peck,  ii.  47  f- 
Dawson  v.  Atty,  ii.  201  c. 

■  Y.  Myer,  i.  820  a. 
Day  v.  Fynn,  ii.  805  6. 

— ^  Y.  Guilford,  ii.  148  a. 

v.  Hanks,  i.  800  a. 

— —  V.  Spooner,  ii.  827. 

Dayrel  v.  Thinn,  ii.  101  a. 

Dc»n  d.  StaiAope,  v.  Skeggs,  1.  £88  a. 

v.  Crane,  ii.  63^1  69  t. 

V.  Newhall,  IL  47  t. 

Deane  v.  Clayton,  L  84.  [(/]. 
Dearae  v.  Grimp,  i.  836  b» 
Deeks  v.  Strutt,  i.  279  e.  [&].  ii.  187  b. 

137  «.  [a]. 


Deering  v.  Farrington,  ii.  369  a. 

-  v.  Moor,  i.  291  k. 

v.  Winchelsea,  i.  264  i.  [c]. 

De  Hahn  v.  Hartley,  ii.  200  c. 
De  Harcourt's  case,  i.  853  a. 
De  la  Cour  v.  Read,  ii.  71  d. 
Delaney  v.  Jones,  i.  ISO.  [ft]« 

Y.  Stoddart,  i.  210.  C«].  ii. 

2011^ 
De  la  Rue  v.  Stewart,  ii.  187  ft.  [c]. 
De  la  Torre  v.  Barclay,  ii.  64.  [#]. 
Dell  Y.  Higdon,  ii.  422  ft. 

Y.Wild,  ii.  101/.  [o]. 

Delmada  v.  Motheux,  ii.  201  a. 
Delver  v.  Barnes,  i.  827  d.  [t  j. 
De  Moranda  v.  Dudiin,  ii.  61  a. 
Den  Y.  Abingdon,  ii.  68^  68  g. 
Deuham  v.  Stephenson,  li.  7  e. 
Denison  v.  Mair,  ii.  107  a.  [ft]. 

V.  Ralphsoo,  ii.  117  ft.  117  c. 

Denn  v.  Cartright,  i.  202  a.  [a]. 

v.  Gaskin,  i.  184  a. 

Y.  Meltar,  IL  388  m. 

v.  Shenton,  ii.  888  /. 

Dennis  ^.  Dennis,  iL  44  a.  44  d,  44  r. 
Y.  Drake,  ii.  72  c. 

Y.  Rowls,  i.  92. 


112  a. 


Denny's  case,  ii,  804. 
Dentv.  Lingood,  11.  IDl  v. 

v.  01iip«r,  i.  840.  ii.  143  ft. 

«— —  v.  Pkiidenee,  ii.  47  e. 

Y.  Weston,  ii.  61  a. 

Denton  v.  Wilson,  i.  812  a. 
Derisley  v.Cuatance,  i.  111.  [c]. 
Desbordes  v.  Horsey,  ii.  101  /• 
Deshons  v.  Head,  i.  9  c.  [/}.  318. 
De  Symonds  v.  Sheddon,  ii.  902  d^ 

202/. 
De  Tastate  v.  Andrade,  i.  836  ft.  [gl* 
De  Tastet  v.  Rucker,  i.  818.  [a]. 

— Y.  Shaw,  i.  291  g.  [g]. 

Dethick  v.  Bradbourne,  ii.  101  n. 
Devereux  v.  Barclay,  ii.  47^^  [fl. 
De  Vignier  v.  Swanson,  it.  201  ft. 
Deviis  v.  Clerk,  ii.  191. 
Dewell  V.  Marshall,  i.  195  c. 
"  v.  Moxon,  ii.  47/  [i]. 

Deybel's  case,  L  74.  [Aj]. 
Dickenson  v.  Harrison,  i.  201  a.  [»]. 
Dicker  v.  Adams,  i.  109  a.  [a]. 
Dickon  v.  Clifton,  ii.  117  a,  117  ft. 
Dickson  v.  Thomson,  ii.  68  f . 
Digbv  v.  Fitzherbert,  i.  21,  22.  22  a. 
Digg  8  case,  ii.  27. 

Dighton  v.  Greenvil,   i.  286  ft.   ii.  7  r. 

72  X. 
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Dillan*s  case,  i.  SIS. 
Dillej  T.  Polhill,  ii.61i. 
Dillon  V.  Leman,  ii.  121  b, 
Dioglej  V.  Moore»  'ulS5b.  [d]. 
Dialer  ▼.  Diater,  i.  278  a. 
Ditdwmv.pond,  i.  SOOd.  [A],  it.  117  e. 

Dittoii*a  caae,  i.  SIS. 
Dhre  V*  Mannin^aniy    i.  161»  161  a. 

ii.  155. 
Dixie'a'caaey  LS95. 
Dixon  V.  BowoMD,  L  291  d, 
V.  Jamea,  i.  846  d. 

—  V.  Parkea,  il.  48.  [/]. 
— — —  V.  Robinaon,  ii.  114  c* 

V.  Savillei  ii.  46. 

Dobaon  ▼.  Douglaa,  i.  S47  d, 

—  V.  WilaoDi  ii.  207  [nt]. 
Docker  ▼.  King,  n.  209  b.  [Q. 
Dockwrav  v.  Dickenaon,  i.  291  A.  291  k. 
Dod  ▼.  Herbert,  iL  62  L 
Doddington'a  caae,  i.  215. 

DodaoD  ▼.  Taylor,  ii.  SS6a. 
Doe  d.  Leiceater  v.  — — ,  iL  1 1  if.  [y]. 
Doe  V.  Alexander,  i.  287  a.  [m]. 
V.  Allen,  i.  288.  [rj. 

—  V.  Archer,  i.  276  o.  [a]. 

—  V.  Bancka,  i.  287  d*  IqJ 


'  V.  Barber,  ii.  101  a.  [a]. 
▼•  Bateman,  i.  288  c.  [^]. 


V.  Barford,  i.  278  e.  [q 


▼.  Batten,  i.  276  c.  [a]. 

V.  Bell,  i.  276.  [a].  276  a.  [a]. 

-^^.  ▼•  Benaon,  i.  2766.  [a], 
—^  V.  Bevan,  i.  288  a.  [u]. 
V.  Bliss,  i.  288.  [s]. 

—  V.  Bluck,  11.  388  a.  [c]. 

—  V.  Bracebridge,  ii.  101  j^. 
-.,—  ▼.  Brazier,  i.  186  c.  If  2' 
-*—  Y.  Budden,  i.  S26.  [c]. 

—  V.  Burville,  i.  185  c. 
^— «  Y.  Butcher,  it.  72 1.  [d], 
V.  Butler,  i.  276  «.  [a]. 

▼.  CalYert,  i.  276  b.  [a].  276  c.  [a]. 

»— «  Y.  Carter,  i.  288  a.  [tv]. 
o-^  T.  Chaplin,  i.  276  b.  [a]. 
V.  Clark,  i.  S48a.  [c]. 

—  V.  Clarke,  i.  288  a.  [«]. 

—  V.  CoUina,  ii.  401. 
— *»  V.  Cooper,  i.  185  a. 

—  T.  Crick,  i.  276  b.  [a]. 

—  V.  Cundall,  iL  388  m. 
— T-  ▼.  Danvera,  L  276  d.  Id]. 


T.  Daiby,  L  276c.  [a], 

-5 —  V.  Davy,  i.  277  c. 


948  0. 


Doe  V.  Denton,  ii.  44. 

V.  Donovan,  i.  276  a.  [a]. 

— -^  Y.  Donreil,  L  186  a.     ^ 

V.  Dyneley,  ii.  101  m.  [p]. 

— -^  Y.  Fonnereau,  ii.  S88  i. 

Y.  Forpter,  L  276  *.  [a]. 

— —  Y.  Fuchau,  i.  287  b.  {%]. 
^^  Y.  Green,  i.  276  a-  [a]. 

Y.  Greenhiil,  ii.  11  a.  [ml. 

Y.  Guy,  i.  279  rf,  iL  137*.  [«]. 

— -  Y.  Harria,  L276&.  [«].  319c.  [g]. 
— -  Y.  Hawke,  i.  288  a.  [ir], 

—  Y.  Hellier,  L  151. 

Y.  Hicka,  i.  319.  iL  11 «.  [«i]. 

— -  Y.  Howard,  i.  276  a.  [«]. 

—  Y,  Huntingdon,  L  348  a.  [/]. 
Y.  Hutton,  ii.  SJi  [t].  8  u 

Y.  Jackson,   i.  276  a.  [a].   348  a. 

— ^  Y.  Jenny,  ii.  422  d.  [6]. 
<— —  Y.  Johnaon,  i.  288.  [#]. 
<— ^  Y.  Jones,  L  38.  [A],  ii.  121  a.  [d], 

121  b. 

Y.  Keeling,  L  288  a.  [w]. 

Y.  Kightiy,  i.  276  b.  [a]. 

—  Y.  Limibly,  i.  276  b.  [a]  * 

—  Y.  Lancashire, ,  L  278  c.  278  d. 

278  e. 
— —  V.  Landaff,  Bishop  of,  L  278  a. 
*-*.  Y.  Leicester,  i.^6b.   [a]. 
— '  Y.  Lewis,  i.  287  c. 

—  Y.  Luxton,  L  261.  [c]. 
— —  Y.  Martin,  iL  401. 

— —  Y.  Morgan,  ii.  988  a. 

—  Y.  Palmer,  i.  276  c.  [a.] 

Y.  Parroiter,  i.  92. 

Y.  Pasquali,  L  276  c.  [a]. 

—  Y.  Perkes,  L  279  c.  [x]- 

Y.  Perkins,  L  319  rf.  [f]. 

Y.  Pickard,  L  2S6  d.  ii.  11  e. 

Y.^Pierce,  iL  305*.  [c]. 

—  Y.  Plowman,  ii.  44. 

Y.  Plumptre,  L  31 9^1  [o]. 

Y.  Porter,  L  276.  [a] 

Y.  Pott,  i.  277  c.  278. 

— — .  Y.  Prestwidge,  ii.  lie.  [r].  38  b» 

— — -  Y.  Ramsbotham,  ii.4l8.  [a]. 

Y.  Read,  i.  376  A.  [a]. 

— -  Y.  Reed,  ii.  175  c.  [«]. 

Y.  Ridoot,  i.  236  c.  [»]. 

Y.  RiYcra,  i.  260. 

Y.  Roe,  L  287  b.  [o].  iL  133  ».  [c]. 

Y.  Samuel,   L  276  a.  [a].  *  276  6. 

[a]. 
— -*•  Y.  Sandham,  ii.  422  i. 


NAMES  OF  CASES  REFERRED  TO, 


Doe  V.  Scudamore,  ii.  S83  b*  588. 

•  V.  Shane,  ii.  121  *. 

▼.  Simpson,  ii.  11  c.  (pj. 

V.  Simpson,  assigneea  of,  ii.  97, 

V.  Smith,  L  34.1,  [;?].  2B$  6.  [x], 

287.  [}3.825<r.  [cl. 

V.  SnowdoDi  k  276  a.  [aj* 

▼.  Spence,  i.  276  «.  [«]. 

V.  Staple,  i.  278  g. 

►  V.  Steel,  i,  276  c.  [a]. 

V.  Sturgets,  i.  279  e.  [«].  - 

V.  Thompson,  i.  827  <^  [t]. 

V,  Tomkins,  ii.  422  d.  [A]. 

V.  Tomkinson,  ii.  888  wi.  {/], 

T.  Truby,  ii.  4-22  <?• 

▼•  VertioD,  ii.  422^.  [a]. 

V.  Vioce,  i.  276  6.  [a]. 

V.  Wainewrighti  i.  186  a, 

-^ —  ▼.  Wandlass,  i.  287  a.  287  c. 

▼.  Watkins,  u  276  a.  [a].  • 

▼.  Watson,  ii.  418.  [«]. 

——▼.Watts,  1.319^. 

V.  Welib,  I  185  c.  [c].  186.  [cl. 

V.  Weblyer,  ii.  388  d.  id]. 

V-  WcUer,  ii.  180  «. 

'  ▼.  Wetton,  ii.  888  d. 

V,  Wharton,  ii.  7  c. 

r  ▼.  Whicelo,  i.  260  a.  ii.  7  e. 

V.  Wlute,  i.  186  c. 

▼.  Whitehead,  i.  26i  a.  319 d, 

▼.  Whittingham,  ii.  97  a.  [a]. 

V.  Wilson,  il  175  <^.  [c]. 

V.  Woombweli,  i.  276^.  [«]. 

V.  Worsley,  i,.  186  i. 

▼.  Wroot,  ii.  422//.  [d]. 

— —  V.  Yates,  ii.  385  a. 
Domett  V.  Bedford,  i.  288  a.  [u]. 
Dcmatty  v.  Barclay,  ii.  61. 
Donavan  v.  Mascal,  ii.  132. 
Donnelly  v.  Dunn,  ii.  72  s. 
Doran  v.  O'Reilly,  i.  201  a.  [aj. 
Dorchester  v.  Webb,  i.  291  k.  336. 
Donner  ▼.  Fortescue,  i.  319  e. 

•  V.  Thurland,  i.  279  A. 

DoniT.  Gashford,  ii.  114  d.  • 
Dome  V.  Cashford,  i.  346  «. 
Dorrel  ▼.  Andrews,  i.  204. 
Dorrington  v.  Edwin,  i.  195  «(.  ii.  71  b. 
Dougal  V.  Wilson,  ii.  175. 
Doughty  ▼.  Lascelies,  ii.  2  a-  2  i. 

V.  Neale,  i.  215.^84. 

Dovaston  ▼.  Payne,   i.  48.  ii.  206  a. 

2Qrra. 
DoTe  V.  Darcen,  ii.  101  r. 

V.  Martitf,  ii.  72^* 

Dowdale's  case,  i.  7- 
Vol.  I. 


Dowgall  V.  Bowman,  i.  S3  ^. 
Dowglass  V.  Kendal,  i.  353. 
Dowland  v.  Slade,  ii.  45  e. 
Dowly  V.  Odium,  huncked  of,  ii.  376i 
Downes  v.  Hopkins^  i.  151*  » 

-• V,  Ricliar^on,  ii.fl©Oa»tfl- 

Dowse  V.  Je£Fries,  ii.  150. 
— —  V.  Lloyd,  ii.- 94  a*  -     • 

Dowslfind  ▼;  Thomproii,  i.  27  [dj. 
Dowthwaite  v.  Tibbut,  ii.  6Sj.  [t], 
Doyley  v.  Burton,  i.  384  a. 
Drage  v.  Brandt  i;  58. 


113^. 
117:/; 


Drake  v.  Beere,  i.  74  b.  204. 
^— --  v.  Wiglesworth,  ii.  IIS. 

Draper  v.  Fulkes,  ii.  47  «.  47 /< 

■  V.  Glassop,  i.  283. 
Drew  V.  Rose,  i.  317  a.  ii.  101  s. 
Dring  V.  Respass,  i.  312  d.   ■» 
Driscol  V.  Passmore,  ii.  201  </. 
Driver  v.  Hussey,  ii  819  c. 

V.  Standnng,  i.  278  r. 

Drummond  t.  Dorant,  i.  207  c.  285. 
Drury  v.  Kent,  ii.  327* 
Drury's  case,  i.  38  b.  ii.  61  c. 
Dry  ▼.  Bond,  i.  58.  • 

Duberley  v.  Pfege,  i.  353  *.  [b\ 
Dublin,  Archbishop  of,  v.  Dublin,  Dean 

of,  ii.  101  o.  101  X. 
Dubois  V.  Liidert,  i.  291  rf.  [rf]; 
Dubytofte  v.  Curteen,  ii.  303.        • 
Dudeny  v.  Collyer,  i.  98. 
Dudley  v.  Dudley,  ii.  44  c.  [^]. 

V.  Folliot,  ii.  178 II.      -     - 

V.  Stokes,  ii.  101  A. 

Dudlow    V.    Watchorn,   ii.  72  t.  [n]* 

-84(/.  \c\w. 
Duffield  V.  Scott,  i.  27. 117  flv  2861^]* 
Du  Hamell's  case,  i.  313. 
Dulston  V.  Jansonj  ii.  117^. 
Dumdsay  v.  Hughes,  ii.  45^- 
Dumpor's  case,  i.  288.  288  M^  ^88  b. 
Dun  V.  Carlisle,  Dean,  &c.  of»  ii.  101  iz* 
Duncan  v.  Scott,  i.  189  a.  [a]^ 
Duncomb  v.  Duncomb,  i.  151.  ii.  38^ 
Duncomb's  case,  ii.  160.  161.' 
Duncombe  v.  Church,  i.  99.  - 
Dundass  v.  Weymouth,  Lord,  i.  233  a- 

.  276. 
Dunk  V.  Hunter,  ii.  284  c.  [e]. 
Dunman  v.  Bleg,  i.  1*30.  [ti].  -    -    - 
Duperoy  v.  Jormsoo,  i.  109  a*- 
Duppa  V.  Mayo,  i.  119.  29^  ij^  i^lO. 
210c.  284^.  291.  297.  879  c 
Dupratt  V.  Testard,  i.  218.  -- 
Durnford  v.  -Messiter,  t.  264.  • 

b     '  - 


JJAMES  OF  CASES  REFERRED  TO; 


Darston  ▼.  Tuthsn,  ii.  291  c. 

Dutton  V.  Solomonson,  i.  269  &.  ii.  47  k. 

■  T.  Taylor,  i.  S2S«. 
Dyas  V.  Freeman,  i.  i95Jl  [t]. 
Dye  V.  Leatherdale,  i.  28  a.  300  d. 
Dyer  v.  Ashton,  i.  33  e.  [/]• 
Dyke  v.  Mercer,  ii.  47.  [a]. 

V,  Sweeting,  ii.  47 1» 

Dyster  v.  Battye,  ii.  63  c.  [/]. 


Eadea  v.  Carter,  i.  131.  [e]. 
Eardly  v.  Turnock,  ii.  101  x. 
Eare  v.  Snow,  ii.  42  ni. 
Earl  v..  3rown,  ii.  72/. 

V.  Stocker,  i.  327  c. 

]^arle  v.  Hinton,  i.  219  c  337  a. 

—  V.  Rowcroft,  ii.  202. 
East  and  Harding's  case,  i.  142. 
Eaton  T.  Butter,  i.  66  a. 

V.  Jacques,    i.  203.   203.  [*]. 

240  a. 
Eaves  v.  Mocato,  ii.  47  n. 
Ecclestade  v.  Malliard,  ii.  337  a« 
Eccleston  v.  Clipsham,  i.  154  a.  291^* 
29U.  ii.  116. 
■  V.  Speke,  i.  279  a, 

Eddowes  v.  Hopkins,  ii.  171  a. 
Eden  v.  Lloyd,  i.  38  b. 

—  v«  Parkison,  ii.  201. 
Edgar  v.  Sorrell,  ii.  305  a. 
Edgcomb  v.  Dee,   i.  333.  333  a.  337. 

ii.  73, 
Edie  ▼.  East  India  Co.,  i.  340.  [a]. 
Edmonds  v.  Probert,  ii.  101  r.  101  iv. 
Edmonson  v.  Edmonson,  i.  300.  [y*]« 

■  '  V,  Stephenson,  i.  ISO. 
Edmunds  t.  Watson,  ii.  47.  [6]. 
Edjsar  ▼.  Smart,  ii.  72  u 
Edward  and  Tetbury*s  case,  i.  67.  68  a. 
Edwards  v.  Bethel,  i.  336  b.  [^]. 
-  V.  En^leton,  i.  84. 

V.  Halinder,  ii.  285. 

— —  V.  Harben,  i.  264  b.  [d].  ii.  47. 

136. 
»  V.  Morgan,  i.  240  a. 

*  V,  Mosele;^,  ii.  168  a. 

V.  Stone,  i.  58  e, 

' v.'Watkin,  i.  317  a. 

Edwin  v«  Allen,  ii.  61  a. 
Eeles  v«  Lambert,  i.  279  d. 
Eggleston  v.  Speke,  i.  278  A* 
Eggleton  V.  Smart,  ii.  836  a. 
15 


'leton  V.  Smith,  ii.  336  «. 
E^Ier  V.  Marsden,  i.  203.  [c]. 
Eichorne  v.  Lemaitre,  ii.  21 1. 
Ekins  V.  Payne,  ii.  101  e. 
Eldrich's  case,  ii.  166. 
Eldridge  t.  Knott,  ii.  175^. 
Eliery  v.  Hicks,  i.  317  a.  Si  8. 
Elliot  T.  Norfolk,  Duke  of,  i.  35  a.  [c]. 

V.  Wilson,  ii.  201  d. 

Elliott  T.  Blake,  i.  234.  276. 

—  V.  Callow,  i.  33  e. 
▼.  Chevall,  ii.  133. 

■  V.  Lane,  i.  117  a. 
Ellis  T.  Bowen,  ii.  117^-  [^]. 

V.  Box,  i.  9d.  ii.  408. 

— ^  T.  Rowles,  i.  346  d.  346  e.  ii.  84  r» 

844/. 

V.  Smith,  i.  279  a.  279  &• 

V.  Yarborough,  ii.  61  c.  61  g» 

Elnor*s  case,  i.  SOis  a. 
Elpicke  V.  Acton,  ii.  74  a. 
Elsee  V.  Gateward,  i.  312  c. 
Elton  V.  Brogden.  ii.  201  d.  202. 
Eiwes  V.  Maw,  if.  259  a.  259.  [e]. 
Emanuel  ▼.  Martin,  ii.  101^.  [c]. 
Emerson  v.  Emerson,  i.  217.  217  a. 
— ^—  V.  Inchbird,  ii.  8  e. 
Emertpn  v.  Selby,  i.  28  a.  346  c. 
Emery's  case,  ii.  74  a. 
Emmerson  v.  Heelis,  i.  276  €•  [f  3* 
England,  Bank  of,  ▼.  Morrice,  i.  333  «• 
England  v.  Slade,  ii.  418. 
Englefield's  case,  i.  235.  291. 
English  V.  Purser,  i.  24* 
Entwistle  v.  Shepherd,  ii.  101  ^. 
Enys  V.  Donnithome,  i.  154. 

—  V.  Mohun,  ii.  319  A. 
Erish  V.  Reeves,  i.  348  a.  [«]. 
Errington  v.  Aynesley,  i.  58  b»  [c]. 
Erving  v.  Peters,  i.  2196.  219  c.  335. 

336. 
Escot  V.  Laureny,  i.  340. 
Essex's,  Sheriff  of,  case,  u  35. 
Estoff's  case,  i.  9  a. 
Estrigffe  v.  Owles,  i.  33  a. 
Estwick  V.  Cook,  i.  300  d. 
Etherick  v.  Cowper,  ii.  60  6.  61  c. 
Ethersey  v,  Jackson,   ii.  187  £•  187  c. 

w- 

Eustace  v.  Seawen,  i.  251. 
Eut  V.  Withens,  u  219  6.  ii.  78. 
Evans  v.  Brander,  i.  195  g* 

'•'  V.  Lewis,  i.  291 1/. 
■  V.  Munkeley,  ii.  101  a  a. 

Everall  v.  Smallepr,  ii.  422  c. 
Everard  v.  Hopkms,  i.  320. 


NAMES  OF  CASES  REFERRED  TO. 


Eirenird  ▼•  Patenoiii  i.  28  a.  [A],  ii.62. 

[C].   101  17.  [y]. 

•  Ewer  V.  Jones,  ii.  137  d-  [«]. 

▼.  Moile,   i.  22.  209  a.  ii.  235. 

252  c. 
ExaU  V.  Partridee,  i.  264  b.  [c]. 
Ejlet  Y.  Lane»  li.  422^. 
Byre  v.  Eyre,  i.  278  c. 
Eyres  v.  Coward,  ii.  72 1. 
■  V.  Cowly,  ii.  9  a« 

V.  Taunton,  ii.  6  a.  6  c.  9  a.  72/>. 

EytoD  V,  Beattie,  i.  161.  [&]. 


Ftfiian  and  Windsor's  case,  i.  287- 
Fabyan  ▼.  Rewmston,  i.  287.  [k]. 
Faikney  v.  Reynons,  ii.  137  e*  [A]. 
Fairlie  v.  Christie,  ii.  200  a.  [6]. 
Fairiiea  ▼•  Birch,  ii.  151.  [6]. 
Fainnan  v.  Ives,  i.  131  6,  [g]. 
Faldo  ▼.  Ridge,  i.  346. 
Faldowe  v.  Rudge,  ii.  101  x. 
Falkland  v.  Bertie,  i.  185. 
Falkner  v.  Ritchie,  ii.  203  d.  [s]. 
Faun  ▼.  Atkinson,  i.  219^1 
Far  V.  Denn,  ii.  72  h. 
Parish  t.  Wilson,  ii.  137  i.  [a]. 
Farmer  ▼•  Darling,  i.  230  a.  []6]. 
— ^-  V.  Rogers,  i.  236.  236  a. 
■  ▼.  Russel,  ii.  137  e.  [fl. 

Farr  v.  Newman,  t.  219^. 
Farrant  v.  Thompson,  ii.  47  b.  Q/*]. 
Farren  ▼.  Williams,  i.  312  a.  312  b. 
Farrington  v.  Keymer,  i*  3126. 

V.  Lee,  ii.  127. 127  a.  127  i. 

127  c. 
Faulkner^s  case,  i.  134,  135.  250  c. 
Fawcett  v.  Gee,  ii.  137  c.  [c]. 
Fawkner  y.  Fawkner,  ii.  805  a. 
Fawlkner  v.  Bellingham,  ii.  65  a, 
Fazacharly  v.  Baldo,  ii.  27-  101  n. 
Fearon  v.  Pearson,  i.  103  a. 
Feathers  t.  Bryan,  i.  90.  [a]. 
Feild  y.  Worknouse,  ii.  59. 
Feisey.  Randall,  ii.  137  c.  [c]. 
Fell  y.  Wilson,  i.  276  c«  [a]. 
Feltmakersy.Davies,  i.  S12d.  [(/]. 
Fenn  y.  Marriott,  ii.  422  </. 

y.  Smart,  i.  319  a.  [d], 

Fennery.  Evans,  ii.  6  a.  71  a. 
Fennings  y.  Grenyille,  ii.  47  h,  [«]. 
Fenny  y.  Durrant,  ii.  68/.  [^]. 
Fentiman  v.  Smith,  ii.  113.  [a]. 
Ferguson  y.  Mackreth,  i.  9  b.  9  c. 


Ferguson  v.  Rawltnson,  li.  101  x. 
Fermor  v.  Phillips,  ii.  345.  [a]. 
Fermor's  case,  i.  319  5. 
Ferrers  y.  Arden,  ii.  47/>. 

y.  Miller,  ii.  209  c. 

y.  NewtOD,  i.  60  a, 

y.  Wignal,  ii.  305  a. 


Ferry  y.  Williams,  i.  320  c/.  [c]. 
Field  V.  Workhouse,  ii.  59  a. 
Figgins  V.  Cogswell,  i.  343  b, 


M 


].  ii. 
307  i^.^  [a]. 
Filewood  y.  Popplewell,  i.  103a.  ii.7^s, 
Filmer  v.  Gott,  li.  97  a. 
Finch  y.  Wilson,  ii.  63  c. 

y.  Winchelsea,  Earl  of,  i.  219/ 

Fines  y.  Deli,  i.  117. 
Fines,  case  of,  i.  258  a.  260.   319  c. 

Sl9g. 
Fish  y.  Broket,  i.  258  a. 

y.  Homer,  ii.  60  b. 

y.  Hutchinson,  i.  211  a. 

V.   Richardson,  i.  210  b.  [i].   ii. 

137*. 
Fisher  y.  Ameers,  i.  240a. 

y.  Beasley,  i.  295.  295  a. 

—  y.  Bristow,  i.  228  a.  228  d. 

— y.  Fellows,  i.  264  b.  [c]. 

— ' —  y.  Lane,  i.  67  a. 

V.  Pimbley,  i.  32 a.  [a].  327.  [rf]. 

[c].   327  b.   [^].    ii.  84.  [c]. 
189.  [d]. 

y.  Richardson,  ii.  73. 

V.  Wigg,  i.  149,  150.  168  b. 

Fisherwood  y.  Cannon,  i.  28  a. 
Fitchy.  Fitch,!.  341. 

y.  Sutton,  ii.  137/  [c]. 

Fitchet  y.  Adams,  i.  319.  |^]. 
Fitzgerald  y.  Cragg,  i.  291. 291  a. 

y.  Smith,  ii.  336  d.  (^]. 

■    '  y.  Villiers,  ii.  117/^ 

Fitzherbert  y.  Mather,  ii.  200  b. 
Fitzpatrick  y.  Robinson,  i.  117. 
Fitzwilliam  y.  More,  ii.  101  ta. 
Flanagan  v.  Watkins,  ii.  101  k.  [m ]. 
Fleetwood  v.  Curiey,  i.  242. 
Fleetwood's  case,  ii.  68  d. 
Fleming  y.  Haynes,  ii.  137  d,  [&]• 

y.  Langton,  i.  109. 

Fletcher  y.  Hennineton,  ii.  48. 

. y.  Inglis,  11.  201  k,  [q]. 

V.  Richardson,  ii.  1  c. 

—  v.Wilkins,  i.  347  5.  [&]. 


Fletcher's  case,  ii.  388  ^. 
Flindt  y.  Waters,  ii.  201  a.  [t]. 
Flourdew's  case,  ii.  101  to, 
Floyer  y.  Edwards,  i.  295. 
b2 


NAMES  OF  CASES  REFERREP  TO. 


I^lud  V.  Pentngton*  ii.  12. 
Focu9  V.  Salisbury,  i.  319.  S19^. 
Foislon  V.  Crachroode,  i.  349. 
Foley  ▼•  Moline,  ii.  2006.  [c]. 
Folkard  v.  Hemmett,  i.  353 1,  [i]. 
FoDtleroy  v.  Aylmer,  i.  24.  ii.  379. 
Foord  V.  Wilson,  i.  60.  [i]. 
Foot  V.  Berkl^,  ii.  101  x. 
Foot's  dase,  i.  847. 
Forbes  t.  Middleton,  ii.  63  A. 
Ford  and  Scheldon's  case,  i.  275  b. 

V.  Brooke,  ii.  5  c. 

^— —  V.  Burnham,  i.  318. 

V.  Grey,  i.  319  e.  319/ 

Forde  v.  Brooks,  i.  2466. 

Foreland  v.  Marygold,  i.  327  &•  ii*  62  b, 

62  c. 
Fores  v,  Johnes,  ii.  I37e.  [b] 
Forest  v.  Wise,  i.  3J2a. 
Forrester  v.  Pigou,  ii.  200  c  [rf]. 
Forse  v.  Hambling,  i.  278  g. 
Forshaw  v.  Chabert,  li.  200  a.  [6]. 
Forster  v.  Brunetti,  i.  327  c. 
■  V.  Forster,  ii.  42^.  [g]. 

V.  Hyde,  ii.  61  a,  [j/], 

Forsyth  v.  Marriott,  ii.  71^.  [«]• 
Fort  V.Lee,  ii.  2006.  [c]. 

V.  Oliver,  ii.  72/.  [/]. 

Forte  V.  Vines,  ii.  181  a. 

Fortescue  v.  Abbott,  ii.  3826.  386  a. 

For(h  V.  Chapman,  ii.  388  c.  388i/.[<|. 

388/. 
—  V.  Stanton,  ii.  137  c. 
Fortune  v.  Davis,  i.  9^.  ii.  72  s.  408. 
Forty  V.  Hermer.  ii.  72  r.  [^]. 

V.  Imber,  i.  2856.  [ff].  ii.  291. 

Foster  v.  AUanson,  ii.  72  k>  [c]. 

—  v.  Bonner,  ii.  1.  1  c.  1  d.  14Srf. 

v.  Jackson,  i.  23.  ii.  68  a.  68  6. 

68  c. 
— —  V.  Kirkley,  ii.  44. 

—  V.  Mapes,  ii.  178  a.  [a]. 


Fox  V.  Benbow,  ii.  42  X\  [^]. 
— •  V.  Smithy  i*  327  a,  ii.  293  a. 

V.  Swann,  i.  288  a. 

Foxle^s  case,  u  362,  363« 
Foxwist  V.  Tremaine,  i.  285  6.  ii. 

Foy  V.  Lister,  i.  136  a.  [a]. 
France  ▼.  Tringer,  i.  28  c.  227. 
Franch  y.  Campbell,  i.  320  c/. 
Franklyn  v.  Reeves,   iL  101  s. 

Franks  v.  Morris,  i.  300  6.  [^]. 
Fraunces*s  case,  i.  117  a.  ii*  62  a. 
Frederick,  v.  Lookup,  ii.  101  «. 
Freeland  v.  Glover,  ii.  200  6. 
Freeman  v.  King.  i.  8  a. 

v.  Stacy,  i.  38.  ii.  63  a 

Freeston  v.  Crouch,  i.  300. 
French  v.  Adams,  i.  312. 

V.  Andrade,  ii.  117.  [d] 


— —  V.  Pierson,  ii.  181  a, 
— —  V.  Spooner,  i.  322  6. 
»  V.  Wilmer,  ii.  201  e. 
Foster's  case,  ii.  63.  65  a. 
Fothergill  v.  Walton,  i.  320  c.  [6]. 
Fowkes  V.  Childe,  ii.  213. 
—  V.  Joyce,  ii.  290. 
Fowlds  V.  Mackintosh,  ii.  61  Jl 
Fowie  V.  WeUh,  ii.  178  a.  [a]. 
Fowler  v.  Dale,  i.  341  [c]. 

V.  Down,  ii.  47  d. 

■    ■        V.  Loninboroughy  InhabitaDts  of, 
ii.  378.  [/]. 
Fox  and  Alston,  i.  103  c. 


I17rf. 
218. 


101 «. 
379. 

181a. 


65  a. 


V.  Campbell,  i.66.  [a],  ii.  1076. 
1566.  352  rf. 

V.  Cook,  ii.  101 1  [x]. 

V.  Patten,  ii.  200  a.  [6]. 

■  V.  Watson,  i.  33  c. 

Frescobaldi  V.  Kinaston,  it.  101^.  117^. 

212. 
Freshwater  V.  Eaton,  i.  216. 
Frith  V.  Leroux,  ii.  101  y. 
Fronten  v.  Small,  i.  60  a.  ii.  369^a. 
Froth's  case,  i.  312. 
Fruen  v.  Porter,  i.  1. 
Fuller  v.  Abbott,  i.  66  a.  [c]. 

V.  Lane,  ii.  62. 

V,  Prest,  i.  35  6.  ii.  61  6.  61  g. 

V.  Trimwell,  i.  347  d. 

FuUiam  v.  Harris,  ii.  43. 
Fulmerston  v.  Steward,  i.  236  6.  236  c. 
258.  ii.  3R8  6. 
Fulwood  v.  Anilis,  ii.  72^.  [A]. 
Fulwood's  case,  ii.  68  c.  69.  72  x. 
Furley  v.  Wood,  ii.  305  6.  [cj. 
Fumeaux  v.  Fotherby,  ii.  284  a. 
Fumis  v.  Waterhouse,  ii.  43  6. 
Fursdon  v.  Weeks,  ii.  95*  a.  [c]. 
Further  v.  Further,  i.  329. 
Fyall  v.  Varier,  ii,  131,  132. 


Gabel  v.  Perchard,  i.  38.  [g]. 
Gable  v.  Moss,  i.  117  a.  ii.  62  a. 
Gadd  V.  Bennett,  ii.  336  c.  [«]• 
Gage's  case,  ii.  946. 
Gage  V.  Acton,  i.  317* 


[6]. 


NAMES  OF  CASES  REFERRED  TO. 


Gaiiuford  v.  Griffith,   i. 


9rf.  317.   ii. 
ne.  187  fl. 


185  (^  ii, 
S88a. 


Gairdner  v.  Senhouse,  ii.  201  e.  [m]. 
Gale  T.  Reed,  ii.  156  a. 
Gallon  V.  Hancock,  i.  276yi 

V.  Harvey,  ii.  4s5  m,  [o]. 

Gambler  t.  Larken,  ii.  84  b* 
Gamon  ▼.  Jones,  i.  195  c.  [e]. 

V.  Vernon,  ii.  182. 

Gardener  ▼•  Davis,  ii.  836  h. 
Gardiner  v.  Creasdale,  ii.  203. 

■     V.  Croasdale,  ii.  207  a. 

V.  Dudgate,  ii.  60. 

Gardner  v.  Fisher,  ii.  103  b. 
■  V.  Merrett,  ii.  101  o. 

^  V.  Sheldon,  i.  184  a. 

Garland  v.  Burton,  i.  31 2  i. 
Gamon*8  case,  ii.  72  c. 
Garrett  v.  Danby,  ii.  101  /. 
Garth  v.  Baldwin,  ii.  1 1  <f. 
Gaskell  v.  King,  i.  66  a.  [<|. 
Gately  v.  Green,  i.  316. 
Gate»v«  Bayley,  i.  28  a-  [t]. 
Gateward's  case,  i.  341.  8^9. 
Gaulton  ▼•  Chaliner,  i.  291  g. 
Gawdeo  ▼•  Dn^r,  ii.  150. 
Gawen  v.  Rantes,  i.  261  b^ 
——V.  Sarby,  ii.  2  a. 
Gayle  v.  Betts,  i.  103. 
Gee  V.  Fane,  ii.  71  d.  72. 
Gegge  T.  Jones,  i.  136  a. 
Genne  v.  Tinker,  i.  103. 325. 
Gerard  v.  Danby,  ii.  101  k. 
Gmlenfield  V.  Lane,  ii.  62. 
Germain  V.  Frederick,  i.291c. 
Gemon  v.  Royal  Exch.  Assurance,  ii. 

203rf.ra. 
Gerrard  v.  Norris,  ii.  148  (/. 
Gewven  v.  Roll,  i.  118.  ii.  216  a. 
Gibbon  ▼.  Coggon,  ii.  1506.  [a]. 


▼.  Mendez,  i.  320  b.  [a]. 

Gibbons  v.  Caunt,  i.  278/. 

V.  M'Casland  i.  21  a.  [rf]. 

V.  Pepper,  i.  14. 

— —  v.Prewd,  i.  320  a. 

V.  Stephenson,  ii.  42/. 

V.  Summers,  ii.  388  il. 

Gibbs  ▼.  Merrill,  i.  207  b.  [t]. 
Gibson  v.  Brook,  i.  219  b.  219  c. 

V.  Chaters,  i.  230  a.  [6]. 

V.  Montfort,  1.  277  e.  278/. 

V.  Wells,  i.  823  b.  [*].  ii.  252  a, 

[A].  259. 
Gidley  v.  WUliams,  i.  228  b. 
Gifford  V.Barber,  ii.  8A.  8f. 


Gilbert  v.  Bath,  i.  154  a.  291.  291  5. 

V.  Parker,  i.268a.312</.  ii.9c. 

'—  V,  Stanislaus,  ii.  291  c.  [A]. 

v.  Witty,  i.  184. 

Gildart  v.  Gladstone,  ii.  101  tv.  [z]. 
Giles  V.  Edwards,  i.  2696. 

V.Hart,  i.  33  6. 

v.  Hartis,  i.  33  b.  33  c.  33  d. 

V.  Hooper,  i.  233. 

Gill,  exparte,  i.  315. 
—  V.  Scrivens,  ii.  72/ 
Gillies  V.  Smither,  i.  333.  [6]. 
Gilling  V.  Baker,  ii.  101  L 
Ginger  v.  Cowper,  ii.  101  e^  101  p. 
V.  White,  ii.  388  a. 


Gins  V.  Dams,  i.  317  a. 
Girardy  v.  Richardson,  ii.  137  e.  [6]]. 
Gladraan  v.  Bateman,  ii.  117  £". 
Gladstone  v.  Clay,  ii.  201  g.  [o]. 

V.  King,  ii.  2006.  [c]. 

Glascock  V.  Morgan,  ii.  68  6.  68  c.  72 1. 
Glascott  V.  Day,  i.  33  c.  [er]. 
Glassington  v.  Rawlins,  i.  &I  a.  [c]. 
Glazebrook  v.  Woodrow,  ii.  \56b*  352c. 
Glennie  v.  London  Assur.  Co.  ii.  2026. 

[x.] 
Glinster  v.  Audley,  ii.  ISl  6. 
Glossop  V.  Colman,  i.  291  i.  [6]. 
Glover  ▼.  Cope,  i.  240  a.  241  a.  2il  d. 

V.Kendall,  i.  112a. 

V.Lane,  i.  3536.  [6]. 

V.  Pipe,  ii.  239  a. 

Glumdalclitch  v.  Leraan,  i.  319^. 
Glyn  V.  Baker,  i.  210  a.  [a].      ^ 

V.  Yates,  ii.  71  <^. 

Glynn  v.  Thorpe,  ii.  68.  [a]. 
Goddard  v.  Smith,    i.  230  a. 


v.  Vanderhcyden,  i, 

Godin  V.  London  Ass.  Co. 


308  a. 
586.  [c]. 
it.  202^. 

203  e. 


Godfrey  and  Dixon*s  case,  ii.  7  e. 

V.  Furzo,  ii.  47  k. 

V.  Saunders,  i.  73.  74  6.    ii. 

103  a.  127  A 
Godfrey's  case,  i.  285  a.  ii.  210.  2106. 
Godson  V.  Good,  ii.  209  c.  [e]. 
Godwin  v.  Winsmore,  ii.  46. 
Gofton  V.  Sedgwick,  ii.  101  q. 
Gold  v.  Cutler,  i.  20  a. 

V.  Strode,  i.  275.  ii.  101  a  a« 

Goldmgv.Dias,  ii.  \0\y.\h).  101  z.[d\. 
Goldsworthy  v.^  Southcott,  li.  6  6.  72  w. 
Gooch's  case,  ii.  7  e. 
Gooday  v.  Michael,  i.  1 17  a. 
Goodgaine  v.'  WakeReld,  i.  286  a. 
b3 


NAMES  OF  CASES  REFERRED  TO. 


Goodin  v.  Hammond,  ii.  101  i. 
Goodisson  v.  Nunn,  i.  320  d. 
Goodland  v.  Blewith,  i.  33  c.  [e], 
Goodman  v.  Avling,  i.  31-7  b. 
.-  V.  Chase,  i.211  a.  [«].  211  c. 

,   ..     .    w- 

. .  V.  Goodnght,  ii.  888  h.  388  u 

.  V.  Knight,  i.  66  a. 

Goodright  v.  Cator,  i.  287  a.  [/].  319  rf. 
»  V.  Cordwent,  i.  276  e.  [a]. 

. T.  Davids,  i.  287  d.  288  a. 

»  V.  Dunham,  ii.  388  a. 

— — -  V.  Forester,  i.  319  fl. 
■I  V.  Glazier,  i.  279  d. 

-    ■  V.  Hugoson,  ii.  101  n. 

■  V.  Mead,  i.  260.  ii.  42  n. 

■  V.  Rich,  i.  299  c. 

m^ ^-  ▼•  Rigbv,  ii.  42  a.  42m.  946. 

, «  V.  Searfe,  ii.  388^.  388/. 

.  V.  Vivian,  ii.  238. 


Goodtitle  v.  Bailey,  ii.  97  a 

V.  Billinffton,  ii.  388. 

—. V.  Cbandos,  ii.  42  c. 

■  V.  Flood,  ii,  44. 
V.  Meredith,  i.  277/  [»]• 

. V.  Otway,  277  fl.  278  a.  278*. 

278/  ii.  44.  [a]. 
m  V.  Pegden,  ii.  388  /. 
m  V.  Pitto,  ii.  97  a. 

■  V.  Stokes,  i.  186*. 
. V.  Walton,  ii.  44. 

.  V.  Wood,  ii.  388  e»  388 1. 

V.  Woodward,  i.  276*.  [a]. 

Goodwin  v.  Crowle,  i.  58. 

. V.  Gibbons,  i.  75. 

^.  V.  Grudge,  ii.  72  c. 

. V.  Moore,  ii.  117  g* 

Goodyere  v.  Ince,  ii.  68ii.  68c.  68^.  194. 
tjoram  v.  Sweeting,  i.  269  a.  Sl2d. 
Cordon  ▼.  Harper,  ii.  47  *• 
^  V.  Morley,  ii.  201</. 
•Gore  V.  Gore,  ii,  388.  388/ 

V.  Perdue,  ii.  45  *.  [X]. 

Gorges  v.  Gore,  ii.  345. 

Gonng  V.  Goring,  i.  210  a.  ii.  137  c. 

V.  Warner,  i.  288  a.  [«]. 

Gorton  v.  Dyson,  ii.  137  c»  [a]. 
Gosling  V.  Witherspoon,  ii.  1  e» 
Goss  V.  Withers,  ii.  201  /.  203  c. 
Gostwick^s  case,  i.  228* 
Gott  V.  Atkinson,  ii.  8  c. 
Gould  V.  Bradstock,  ii.  284  *•  id]. 

V.  Coulthurst,  ii.  101  p. 

' V.  Haramersley,  ii.  107  [a]. 

Gould  V.  Johnson,  i.  33/  63.  63  *. 
Govett  V.  Radnidgei  i.  291  c* 


Gower's  case,  ii.  4fim. 
Graddle  v.  Tyson,  ii.  101 «. 
Graham  v.  Crawshaw,   i.  66. 


ii.  59  *. 
155  a. 


V.  Peat,  i.  347  c  [rf]. 
•  V.  Robertson,  i.  291  A. 
-  V.  Siroe,  ii.  422  d-  [*]• 


Gramvell  v.  Rhobotham,  ii.  74* 
Grant  v.  Astle,  ii.  171  a. 

V.  Bagge,  i.  73  [g].  ii.  198  a.  [a]. 

V.  Gunner,  i.  353*.  [*]. 

V.  Harding,  i.  67  c-  [/]. 

V.  Ftoton,  ii.  200.  [a]. 

V.  Sondes,  ii.  2  *. 


Gravall  y.  Stimpson,  ii.  101  g* 
Graves  v.  King,  ii.  8  L 
— —  T.  Short,  ii.  101  x. 
Gray  v.  Bond,  ii.  175  *.  {«]• 

V.  CooksoD,  i.  263  a.  [*]. 

V.  Fowler,  i.  295.  [a]. 

—  V.  Gwennap,  i.  327  a.  [/]. 

—  V.  Pindar,  i.  28  Ig]. 
V.  Sidniff,  i.  318. 

Gray's  case,  i.  319  i.  ii.  137  a. 
Graysbrook  v.  Fox,  ii.  103.  103  a. 
Grayson  v.  Atkinson,  i.  279  a.  279*. 
Greasly  v.  Higginbottom,  ii.  377  c. 
Gree  v.  Oliver,  ii.  7  c. 

V.  Rolie,  i.  207.  207  *. 

Green's  case,  ii.  376. 
Green  v.  Brown,  ii.  201  /. 
— -.--  V.  Cole,  ii.  101  x. 

—  —  V.  Dunn,  ii.  47/  [m]. 

V.  Elmslie,  ii.  201  k. 

— i —  V.  Froud,  ii.  42*. 

— ~  V.  Goddard,  i.  14.  ii.  5  a. 

—  V.  Green,  ii.  74  a. 

— — —  V.  Greenbank,  i.  291  c.  [c]. 

V.Guy,  i.  312*. 

V.  Moody,  i.  202  a. 

V.  Proude,  i.  819  c.  ii.  42  *. 

V.  Rennet,  i.  170.  ii.  291  *.  [«]. 

291  c. 

V.  Revitty  ii.  63  d.  64  a. 

-  V.  Sharnock,  i.  207* 

V.  Smith,  i.  277  *.  277  c. 

V.  Stephens, i.  185c.  [c].186.Cc]. 


—  V.  Waller,  ii.  101  te. 


—  V.  WUcocks,  ii.  50. 
Greene  v.  Jones,  i.  298. 
Greenhill  v.  Church,  i.  327  c. 
v.  Greenhill,  i.  277  *. 


Greenhow  v.  Ilsley,  i*  346  * 
Greenwood  v.  Bishop  of  London,  i«  66  a. 

I—  r,  Figgoo,  11,  819  a. 


jnames  of  cases  keferred  to. 


Greenwood  ▼.  Tyber,  ii.  180.  180  a. 
Gceetham  v.  Theale,  Inhabitants  of,  li. 

,378  a. 
Greeres  v.  Rolls,  L  207  &• 
Gregg's  case,  i.  S3  e. 
Gregory  v.  Henderson,  ii.  II  bk  [o]. 

▼.  Hill,  i.  296.  M. 

— —  ▼.  Harriil,  ii.  1  e.  ig]» 
^      V.  Merten,  ii.  72  e.  [A]. 

^—  V.  Ormerod,  i.  300  a. 

V.  Parker,  ii.  63 1.  [y]- 

Gregory's  case,  i.  312  b, 
GregsonV.  Heather,  t.  74*.  [A],  ii.  61. 
Grell  ▼.  Richards,  ii.  101  t.  212. 
Gremaire  v.  Valony  i«  309  a.  [6]. 
Greaham's  case,  ii.  9  a.  9  b. 
Grey  v.  Jeflferson,  ii.  72/7. 
-*—  V.  Jones,  ii.  6  fl- 
Griffin  and  Spencer's  case,  i.  103. 
■  ▼.  Lawrence^  ii.  72  A. 

V.  Stanhope,  ii.  42  c. 

Griffith  ▼.  Crockford,  ii.  319  a.  [a].  / 

V.  Jenkins,  L  74  b, 

— ~  V.  Matthews,  ii.  175  c. 

T.  Willianis,  i.  22.  268, 269.  [A]. 

Griffiths  V.  Davies,  i.  300  a. 

V.  Eyles,  i.  36  a.  [b]. 

Griflyth  v.  Jenkins,  ii.  38. 
'  V.  Lewis,  ii.  38. 194. 

Grigby  v.  Cakes,  i.  33  c.  [e]. 
GriSs  ▼.  Mannell,  i.  23.  319  b. 
Grimwood  v*  Barret,  it.  17  c.  291a.  291 6. 
Grimstead  t.  Marlowe,  i.  341.  346. 
Grobluun  v.  Thomborough,  i.  287  c. 
Grocer's  Co.,  v.  Archbishop  of  Canter- 
bury, L  23  a. 
Groenvelt  v.  Burwell,  i.  22  a.  ii.  101. 
Groning  v.  Mendham,  ii.  47  k.  [»]. 
Gross  v.  Lee,  i.  318. 
GroTenor  v.  Soamcy  ii.  60.  60  b. 
Gnindy  v.  Mell,  ii.  319  a.  [a]. 
Gryfiyth  v.  J^nkin,  ti.  45  n. 

V.  Lewis,  ii.  38.  194. 

Grymes  v.  Shack,  ,i.  84. 
Guidon  v.  Robson,  i.  291 1.  [A]. 
Guliam  v.  Hardy,  ii.  72  d. 
Gulliver  v.  Ashby,  ii.  385  a. 

V.  Poyntz,  ii.  401. 

Gundry  v.  Feltham,  i.  300^. 
Gunmakers  v.  Fell,  ii.  156  a.  [a]. 
Gunn  V.  Machenry,  i.  68. 
Gunter  v.  Cleyton,  ii.  150  a. 
Gathrie  ▼.  Armstrong,  i.  291  f  •  [^]« 
Gntteridge  V.  Smith,  i.  33  e. 
Guy  V.  Browne,  i.  323. 
Gwinne  v.  Poole,  L  20  a.  90.   131r  b, 
207ff.312i 


Gwinnel  v.  Thomson,  i.  92  a. 
Gwinnett  v,  Phillips,  li.  291  c.  [ft]> 
Gyppen  v.  Bunney,  i.  147  a.  [a], 

H 

Habergham  v.  Vincent,  ii.  386.  [b]. 
Hacket  v.  Heme,  ii.  101  e,  101  w. 

■  V.  Marshall,  ii.  193. 
Haddock's  case,  i.  343.  ^ 
Hadman  v.  Ringwood,  ii.  47  e. 
Haigh  V.  De  la  Cour,  ii.  201  [>]. 
Haldenby  v.  Tuke,  i.  33  6. 
Hale  V.  Clare,  ii.  101  r. 

V.  Gerrard,  ii.  295  a. 

Hales  V.  Petit,  L  356.  362. 

V.  Taylor,  i.  327  e. 

Halford  v.  Smith,  i:  246  a.  [p]- 
Halhead  v,  Abrahams,  i.  195  d.  [/!• 
Hall  V.  Bonvthan,  ii.  319  a. 

V.  Buchanan,  ii.  336  (L 

V.  Carter,  ii.  59  b^ 

V.  Cazenovc,  i.  291.  [Aj.  320  rf. 

V.  Clarke,  ii.  393. 

V.  Doe,  i.  S19rf.  [i]. 

.— -^  V.  Harding,  i.  346  d. 

V.  HennesTey,  i.  242. 

V.  Huffam,  li.  Il7e. 

■  ■  ■  V.  Lawrence,  ii.  133  e. 

V.  Marshall,  i.  228. 

V.  Rotherom,  ii.  40.  194. 

V.  Smith,  i.  243^.  [g].  ii.  307  5. 

[a]. 

V.  Walland,  i.  308  a. 

V.  Winckfield,  ii.  Sk.  72  o. 

V.  Wood,  ii.  415.  [6]. 

V.  Woodcock,  ii.  72*.  93  a. 

V.  Wyborn,  ii.  121  a. 

Hallett  V.  Byrt,  i.  27. 

V.  East  India  Company,  i.  33  e. 

W- 
Halliday  v.  Ward,  ii.  64.  [m].    . 
Hallowes  v.  Lucy,  ii.  209c. 
Halsey's  case,  ii.  1585. 
Halsey  v.  Carpenter,  i.  117. 
v^Hope,  i.  3125. 


Hambleton  ▼.  Veere,  ii.  171  a. 
Hambly  v.  Trott,  i.  207  a.  216  a. 
Hamilton  v.  Dalziel,  ii.  61  c. 
■  V.  Incledon,  i.  317  a. 

V.  Mendes,  ii.  203  c.  203  rf. 

— —  V.  Wilson,  ii.  61  a.  [r]. 
Hanmiond  v.  Hill,  ii.  181  b. 

■  — V.  Regina,  i.  308  a. 
V.  Reid,  ii.  201  e.  [»i]. 

V.  Webb,  ii.  101  *. 
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Hammond's  cate»  ii.  S88  6. 
Hamond  v.  Dod,  ii.  178  a. 
HampsoD  v.  Bill,  ii.  209/^. 
Hampton  v.  Boyer,  ii.  65.  73. 
Hanbury  v.  Cockerel],  ii.  388  c. 

m     ■  V.  Ireland,  ii.  171  a. 
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171  a. 
Hancocke  V.  Prowd,   i.  219  &.  337^. 

ii.  49  a.  50. 
Handy. y.  Stephenson,  i.  9  a. 
Handyman  v.  Whitaker,  ii.  117. 
Hankin  v.  Broomhead,  i.  5SJI 
Hannor  ▼•  Mase,  .ii.  148  a. 
Hannotv.  Farrettes,  ii.  101^. 
Hanslip  v.  Coater,  i.  74  b. 
Hanson  v.  Meyer,  ii.  47  /.  [to]. 
-^^—  V.  Stevenson,  i.  241.  [/?]. 
Hanway  v.  Merrey,  ii.  1  d. 
Harbert's  case,  ii.  7.  7  a.  9  a.  51  a.  68. 

70  c. 
Harbin  v.  Greene,  ii.  117^1  171. 
Harcourt  ▼.  Weeks,  i.  195  c. 
Harcourt's  case,  i.  353  a. 
Harding  v.  Helnnem,  ii.  61  a.  [r]. 
—— »-  V.  Holmes,  ii.  84  c.  84  d. 
'  V.  Spicer,  i.  SSd.  [^]. 

V.  WatU,  ii.  133  a.  [b].  [c]. 

Hardisty  v.  Barny,  ii.  72  c.  72  d. 
Hardman  v.  Clegg,  ii.  45/.  [n]. 
Hardwick    v.    Black,   ii.    61  a.  61  a. 

Hardwicke  v.  Thompson,  ii.  252  c. 
Hardy  v.  Bern,  i.  58.  ii.  187  a. 

V.  HoUidajr,  i.  341. 

Hare  v.  Grove,  h,  422^. 
Harecourt  v.  Wrenham,  ii.  72/. 
Harelock  v.  Geddes,  i.  320c.  [^]. 
Harewell  v.  BurweU,  ii.  72  x. 
Harewood  v.  Matthews,  i.  207  rf.  [«]. 
Hargrave  v.  Le  Breton,  i.  242  L  [</]. 

—  V.  Ward,  i.  14.  ii.  5  a. 
Hargrave's  case,  i.  1. 
Hargthorpe  v.  Milforth,  i.  336. 
Harker  v.  Birkbeck,  i.  347  c.  [d]. 

V.  Moreland,  i.  285  a. 

Harlow  y.  Bradnox,  i.  235  b. 
Harman  t.  Delany,  i.  248. 

V.  Whitchlow,  i.  291  L 

Harmood  v.  Oglander,  i.  277  c.    [A]. 

278.  278  d. 
Harpur  v.. Painter,  i.  268  a.  269.  [A]. 
Ha^pur's  case,  ii.  46. 
Harrenden  v.  P^mer,  ii.  117  c. 
Harrhy  v.  Wall,  ii.  137/.  [c]. 
Harrington  V.  Halkeld,  iuWld* 


Harrington  v.  M'Morris,  i.  67  6.  [c]. 

V.  Taylor,  i.  300  d.  [j]. 

Harris  v.  Hanna,  ii.  47  n. 

V.  Hudson,  i.  295  a.  [^d]. 

V.  Huntbach,  i.  211  6. 

V.  Knipe,  i.  327  a. 

V.  Mantle,  ii.  252  c. 

V.  Pett,  i.  117  a. 

V.  Phillips,  ii.  72  A. 

V,  Watson,  ii.  137  tf.  [A]- 

V.  Woolford,  ii.  1  rf.  63  d. 

Harris's  case,  i.  250  a. 
Harrison  v.  Austin,  ii.  97  a. 
V.  Bamby,  i.  285  A. 
V.  Beccles,  i.  21 9  A.  336. 

■  V.  Britton,  i.  347  d. 
— —  ▼.  Goodman,  i.  312  c. 
V.  King,  i.  130.  [</].  ii.  171  a. 

[a]. 

■  V.  Metcalf,  ii.  284  b.     • 

V.  Mitford,  i.  33  a. 

V.  Wright,  i.  58  a.  [c]. 

Harrison's  case,  i.  204. 

Harrow  School  v.  Alderton,  ii.  250. 
Hart  V.  Barton,  ii.  171  b. 

V.  Buckminster,  i.  215. 

V.Weston,  i.38a.  300 rf.  ii.  187a. 

Hartfort  v.  Jones,  ii.  74  a. 
Hartley  V.  Barlow,  ii.  62  a.  [e]. 
— ^—  V.  Herring,  i.  243  </.  . 


V.  Hodson,  ii.  72  a.  [»]. 

Harton  v.  Harton,  ii.  11  c.  11  d. 
Hartop  V.  Holt,  ii.  71  a. 
Harvey  v.  Gibbons,  ii.  137.  [A]. 

v.  Morgan,  ii.  47*.  [a]. 

— —  V.  Peake,  ii.  319  a. 

-  v.  Reynell,  i.  35. 
V.Reynold,  i.  34.  118. 


V.  Reynolds,  ii.  291.  291  c. 

V.  Williams,  ii.  71a.  101  c. 


Harvy  v.  Martin,  ii.  307  a. 
Harwell  v.  Ellis,  i.  219. 
Harwood  v.  AsUey,  i.  243  c.  [A]. 

V.  Goodright,  i.  277.  278 /i. 

279. 
Haselop  v.  Chaplin,  i.  317  a. 
Haslegrave  v.  Thomson,  ii.  74  a. 
Hassard  v.  Cantrell,  i.  346  «• 
Hassell  v.  Gouthwaite,  i.  1126.  [a].   . 
— —  V,  Lon|^,  ii.  415  a.  [c]. 
Hastings  v.  Wilson,  i.  241.  [p]. 
Hatton  V.  Mascal,  ii.  211  a.  212. 
Havelock  v.  Hancill,  ii.  202  g. 
Haverington's  case,  i.  186  c. 
Hawe  v.  Planner,   i.  27.   84  a.  298. 

ii.  5  a. 
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Hawes  v.  Leader,  ii.  136. 

V.  Smith,  i.  210a.  ii.  lS7ft. 

V.  Wyatt,  i.  278  c.  [n]. 

Hawke  ▼.  Bacon,  i.  2993.  [c]. 
Hawkes  v.  Hawkey,  i.  243  a. 
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-^■^—  V.  Billhead,  ii.  63  a. 

V.  Colclou^h,  i.  32a.  ^.  327  a. 

V.  Eckles,  ii.  284  tf. 

■  V.  Jones,  ii.  101  g.  [e]. 

V.  KeUy,  i.  %S%d. 

V.  Plomer,  i.  353.  38. 

■  V.  Ramsbottom,  i.  207  3.  [%]. 
-^—  V.  Snags,  ii.  101 1.  [tj. 
Hawley  v.  Peacock,  i.  9*3.  \d]. 
Haworth  v.  Spraggs,  ii.2093. 

Hay  don  v.  Godsalve,  ii.  101  n. 

V.  Mynn,  ii.  101  /. 

Hayes  v.  Bickerstaff,  i.  60  a.  ii.  178  a. 

181a. 

V.  Bryant,  ii.  84  a. 

V.  Thornton,  ii.  101  q. 

▼.  Warren,  i.  227.  264  a.   ii. 

350  a.  374. 
Hi^ord  V.  Andrews,  ii.  47*. 
Hayman  ▼.  Gerrard,  i.  103  3.  103  c. 
316  a.  ii.  190.337. 
— —  V.  Rc^rs,  i.  286  a.  ii.  291  a. 

V.  Truant,  i.  103  3. 

Hays  V.  Wright,  ii.  148  </. 
Hayward  v.  Homer,  i.  262  a.  [c]. 

■  V.  Ribbans,  ii.  72  ^.  [t]. 

V.  Williams,  ii.  101  rf. 

Haywood  v.  Davies,  i.  103  3.  291  k. 
— —  V,  Rodgers,  ii.  200  a. 

■  v.. Rogers,  ii.201. 
Hazdirook  ▼.  Woodrow,  i.  320  d. 
Heapy  v.  Parris,  i.  219/  21 9g. 
Heard  v.  BaskerviUe,  i.   103.  337  3. 

ii.  7  c. 

▼.  Wadham,  i.  830  rf. 

Hearle  v.  Greenbank,  ii.  96  a. 
Heam  v.  Allen,  ii.  388  a.  401. 
Heame  v.  Edmunds,  ii.  202  c.  [^]. 
Heath  v.  Hall,  i.  210  a.  [a]. 

V.  Hubbard,  ii.  47  A-  [*]. 

V.  Vermeden,  i.  325  a. 

« —  V.  Walker,  ii.  319  a. 

Heathcote  v.  Crookshanks,  ii.  137/. 

Heaton  v.  Wolf,  i.  291. 
Heblethwait  v.  Palms,  ii.  114. 
Hedger  v.  Rowe,  ii.  %d. 
Hedces  v.  Sandon,  i.  1033.  103  c.      ' 
Heely  V.  Ward,  i.  743. 


Hefford  v.  Alger,  i.  1953.  [</].  195s^. 

Hegan  v.  Johnson,  ii.  284  c.  [c]. 
Heidon  and  Ibgrave's  case,  ii.  45  /. 
Helbut  V.  Held,  ii.  101  r. 
Hele  V.  Foot,  i.  347. 
HMie  V.Baker,  ii.  72/. 
Holier  v.  Benhurst,  hundred  of,  ii.  376. 
— —  V.  Casebert,  i.  1.  1  a. 
Hellier  v.  Casbord,  i.  233.  241 3.  241  3. 
[r].  241  c.  M. 
Hellings  v.  Shaw,  ii.  63  ^.   [/]•  64  a. 
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Helliott  V.  Selby,  i.  312^.  317  a.  318. 
Helwis  V.  Lpmbe,  i.  2993.  299  c.  300  c. 
Heiyar's  case,  i.  22.  22  a.  207  e. 
Henderson  v.  Williamsop,  ii.  62.  73. 

V.  Withy,  i.  103  a.  ii.  72*. 

Hendy  v.  Stephenson,,  i.  9 a. 
Henly  v.  Broad,  ii.  396. 

V.  Walsh,  ii.  61  g- 

Henn's  case,  ii.  161. 
Henningham  v.  Windham,  ii.  46  a. 
Henoring's  case,  ii.  62  a.  [(/]. 
Henricksen  v.  Margetson,  ii.  202/ 
Henriques  v.  West    India  Company, 

ii.  101  ti;. 
Henshall  v.  Roberts,  ii.  117  c. 
Hensloe's  case,  i.  291  u 
Henzel  v.  Lodge,  ii.  94. 
Herbert  v.  Alcocke,  ii.  72  d, 

V.  Binion,  ii.  45  3.  [A]. 

— —  ¥•  W^aters,  i.  195  c. 
Herlakenden's  case,   i.  28.  28.    [Aj. 

3223. 
Heron  v.  Edwards,  ii.  1  a. 
Hem  V.  Stubbs,  i.  67. 
Heme  v.  Bembow,  i.  2333.  [A*],  ii.  252a. 
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Herrenden  v.  Palmer,  i.  285  a.  ii.  117  c. 
Herring  v.  Durant,  ii.  5  c. 
Heselton  v.  Alnutt,  ii.  201  c.  [m]. 
Hesketh  v.  Braddock,  i.  312  c. 
Heskett  v.  Lee,  ii.  96. 
Hesse  v.  Stevenson,  i.  60.  [i].  ii.  68  3. 
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Hewitt  ▼.  Adams,  i.  276  c.  [a]. 
V.  Mantell,  ii.  12  k.  107- 


Hewlet  V.  Framingham,  ii.  216. 
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Hibbert  v.  Martin,  ii.  201  b.  [k]. 
Hick  V.  Woodson,  ii.  142. 
Hickey  v.  Burt,  i.  325. 

V.  Hayter,  ii.  9.  72 1.  [o]. 

Hickling  v.  Hardy,  i.  269^. 
Hickman  v.  Walker,  ii.  84  c.  84  «^ 
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V.  Young,  ii.  336  b. 
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Hignraore  v.  Primr<ise,  ii.  122.  [^]. 
Hill  V.  Bolt,  ii.  61/. 

V.  Bolton,  i.  348  a.  ii.  61  h. 

V.  Bunning,  i.  347. 

V.  Dobie,  i.  241  [p]. 
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V.  Goodchild,  i.  207  a. 
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— —  V.  Jones,  ii.  60  c.  [j], 
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— .•  T.  Smith,  ii.  114  c. 
— ^  V.  Tempest,  ii.  72  h. 

V.  Thorn,  i.  234  c. 

V.  Wade,  i.  33  a. 

V.  Wood,  i.  33. 
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-—  V.  Frost,  ii.  72  p, 
Hilsden  v.  Mercer,  i.  244  c. 
Hilton  V.  King,  i.  2796. 

V.  Smith,  i.  319  u 

Hinckley  v.  Simmons,  i.  278  g.  [*]. 
Hinde's  case,  ii.  1^  cL 
Hinde  t.  Lyons,    li.  7  6.   8  </.  388  b. 

388/. 
Hindle  v.  Blades,  i.  195/.  [6]. 
Hindmarsh  v.  Chandler,  ii.  212. 
Hindsley  v.  Russell,  i.  3366.  [g]. 
Hinton  ▼.  Roffey,  i.  295  6. 
Hird  V.  Burstowe,  ii.  71. 
Hitchen  v.  Campbell*  ii.  47  m. 
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'     ■         V.  Stevens,  i.  228.     . 
Hix  V.  Gardiner,  ii.  168  a. 
Hixon  V.  Binns,  ii.  209  a. 
Hoar  V.  Mill,  i.  233.  [a]. 
Hoare  v.  Parker,  ii.  47  ^f.  [o]. 
Hobart  v.  Hammond,  ii.  422  d!.  [6]. 
Hobbsv.  Green,  ii.  746. 
——v.  Young,  J.  312.  312  «• 


Hobson  V.  I'odd,  i.  346  b. 
Hookley  v.  Lamb,  i.  346  c. 
Hoddesdon  v.  Grisil,  i.  346  d. 
Hodges  V.  Jane,  i.  68. 
— — .  V.  Sampson,  ii.  47  m. 

^  V.  Smith,  ii.  47  s.  47 1. 15a 

Hodgkins  v.  Robson,  i.  204. 
Hodgkinson  v.  Marsden,  i.  58  e.  [g]. 
V.Wood,  1.2786. 


Hodgskin  v.  Queenborough,  i.  204. 
Hodgson  V.  East  Ind.  Co.  ii.  181  a. 

-  V.  Glover,  ii.  2036. 
■  V.  Harris,  ii.  67  c. 

—  v:  Malcolm,  ii.  201  L  202/ 
V.  Michell,  ii.  72/^. 


-—  V.  Nusent,  ii.  71  d. 

—  V.  Richardson,  ii.  200  6. 

—  V.  Scarlett,  i.  130  [a]. 
-  V.  Temple,  i.  309  a.  [a]. 


Hodsdenv.Harridge,  i.37.  127 </.  2936. 

— V.  Lloyd,  i.  278  g* 

Hodson  V.  Garrett,  ii.  61  a.  [^]. 
— — -  V.  Grissel,  i.  353  a. 

V.  Temple,  ii.  137  e.  [6]. 

Hoe's  case,  ii.  69. 

Hogg  ▼.  Bridges,  ii.  47  p.  [a]. 

V.  Graham,  i.  336  6.  (g]. 

Hoil  V.  Clark,  i.  279  a. 
Holbach  v.  Warner,  ii.  9  a.  114  a. 
Holbech  v^  Bennet,  ii.  319. 
Holbird  v.  Anderson,  ii.  51  [a]. 
Holcroft  v.  Heel,  ii.  174,  175. 
Holder  v.  Preston,  ii.  422  d. 
—  v.  Tayloe,  i.  319 1. 
.  v.  Taylor,  i.  322  a.  ii.  181  itw 

Holdfast  V.  Clapham,  ii.  422  c. 
Holdin  V.  Sutton,  i.  1 12  a. 
Holdipp  V.  Otway,    i.  320</.   ii.  101. 
107.  156  6.352  4f. 
Holdsden  v.  Harridge,  i.  29-1. 
Holdwich  V.  Chafe,    i.  154  a.  291  6. 

2915^. 
Hole  V.  Bradford,  i.  216  a. 

V.  Finch,  i.  318. 

V.  King,  ii.  47  n. 

Holford  V.  Wright,  i.  1856. 

Holiday  v.  Hicks,  ii.  47 1. 

Holland  v.  Brooks,  i.  32  a.  [a]. 

■  V.  Dauntzey,  ii.  93  a. 

— —  V.  Jackson,  ii.  93  a.  96  a.  210  e. 

Holland's  case,  ii.  155. 

Holler  V.  Bush,  i.  27. 

Holliday  v.  Camsell,  H.  47  h, 

— —  V.  Fletcher,  i.  1 1 2  a. 

HoHiDgworth  v.  Ascue,  i.  291.  ii.  696. 

HoUister  v.  CouIsod,  ii.  1  c. 
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HoHoway  v«  Cro08»  ii.  1.  1  a. 
Holman  ▼.  Johnson,  i.  309  a.  [b].  ii. 

187  e.  [i]. 
Holme  ^  Dalby»  ii.  2.  [i]. 
— —  V.  Green,  ii.  64.  [w]. 
Holmes  v.  Barker,  k  277  b.  [g] 

V.  Brocket  ii.  47 1. 

—  ▼.  Catesby,  i.  244&.  [m]. 

V.  Kerrison,  ii.  6S  i.  [k]. 

— r—  V.  Mejnely  i.  184.  184  a.  185. 
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▼•  Walsh,  i.  275  *. 

Holms  V.  Broket,  ii.  319  6. 
■■   V.  Taylor,  ii.  117  e» 
Holrojd  ▼.  Breare,  i.  300  a. 
Holt  V.  Frank,  ii.  79.  [p]. 
-»—  ▼•  Sambach,  i.  201  a. 
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— -  V.  Scholefield,  ii.  248  a. 
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Hook  V.  Galloway,  ii.  74  a. 
Hooker  ▼.  Hooker,   ii.  382  o.  382  6. 
382  6.  [a].  386. 
■  V.  Quilter,  ii.  210. 

Hookin  v.  Quilter,  i.  285  a. 
Hool  V.  Bell,  i.  282. 
Hope  V.  Bague,  L  la*  219 e. 
Hopkins  v.  Hopkins,  ii.  388  6.  388  i. 

V.  Weigglesworth,  ii.  101  a. 

Hore  ▼.  Dix,  ii.  97  a. 

T.  Whitmore,  ii.  200  c. 

Horn  V.  Baker,  ii.  2596.  [c]. 
^^—  ▼.  Bushel,  ii.  101  a. 

V.  Chandler,  S.  171. 

Hornblower  v.  Proud,  ii.  47  L  [%»]. 
Home  ▼.  Lewin,  L  33  c. 
Homer  v.  Moor,  i.  291  6.  291  c.  291  d. 
Horoeyer  ▼.  Lushington,  ii.  201  yi  [n]. 

201^.  [a]. 
Horsefall  t.  Mather,  i.  3236.  Ikj, 
Horseman  v.  Obbins,  i.  117. 
Horsey  ▼•  Daniel,  i.  2196. 
Horton  v.  Day,  ii.  413  a.  414. 
— —  ▼.  Moggridge,  ii.  137  d.  [6]. 
— —  V.  Nantan,  i.  248. 
Honrood  v.  Smith,  ii.  47  e. 
Hosier  v.  Arundel,  Lord,  ii.  117  d. 

— ; V.  Seade,  i.  215. 

Hbskins  v.  Duperoy,  i.  2696. 

T.  Robbins,  i.  28«.  286.  227- 

V.  Robins,  i.  348.  352.  353. 

Hotfaam  T.  East  Ind.  Co.,  i.  234.  320  a. 
Honlditch  ▼.  Birch,  i.  35  a.  [c]. 

■  V.  Milne,  i.  211  e.  [i]., 
Houriet  T.  MorriSi  i.  74.  [6]. 


House  T. .Thames  Commissionetv,  i. 
3000.300  6.  £6]. 
Houstman  v.  Thornton,  ii.  201  /.  [r]. 
How  y.  Granville,  ii.  606. 
Howard's  case,  i.  195  c,  [y*]. 
Howard  v.  Hodges,  ii.  137  e.  [6]. 
— —  V.  Jenm'son,  ii.  5  6. 

V.  Pitt,  ii.  Sa.  72  c.  72i.  101;?. 

-—  V.  Smith,  ii.  71  €.  [r]. 

V.  Spencer,  i.  353  a. 


Howe  V.  Synge,  i.  66  a.  [d], 
Howel  ▼.  Hanforth,  ii.  187  a. 
Howell  V.  M*Ivers,  i.  210.  [a].  216  a. 

[a]. 

V.  Richards,  i.  6a  [t].  284.  [c]. 

■  V.  Samback,  i.  287  <?. 

V.  Sambacks,  i.  286. 

— — —  T.  Thomas,  ii.  101  *. 


Howse  ▼•  Webster,  i.  1  a.  [<?]. 
Howton  V.  Pearson,  i.  323. 
Hubbard  v.  Biges,  i.  207^.  [n]. 

-  V.  Jackson,  ii.  200  a.  [6]. 
Hubert  v.  Waters,  i.  1956. 
Hucklev.Wye,  i.  1126. 
Huddy  V.  Gifford,  ii.  101  k. 
Hudson  V.  Banks,  ii.  101  r. 

▼.  Hudson,  ii.  47  a.  47.  [rf].  47  ». 

V.  Jones,  ii.  305  6. 

-  V.  Spier,  i.  316  a. 


[«]. 


Hughes  V.  Alvarez,  ii.  210  d. 

V.  Bennet,  i.  60  a, 

■■  V.  Doulben,  ii.  8  d. 
V.  Philips,  i.  28.  [6]. 

—  V.  Robotham,  i.  236  6. 

V.  Sayer,  ii.  388  /. 

'  V.  Thomas,  i.  319  e. 

Huish  V.  Philips,  ii.  48  a. 
Hulbert  v.  Watts,  ii.  96. 
Huley  V.  Fitzgerald,  ii.  59  a. 
HuU  V.  Blake,  ii.  45^.  [»]. 

— —  V.  Cooper,  ii.  200  6.  [c], 

—  Mayor  of,  v.  Homer,  ii.  175  d. 
HuUand  v.  Malken,  i.  1 17. 

HuUe  V.  Heightman,  i.  269  6. 
Hulme  V.  Heygate,  i.  277^  [i]. 
V.  Sanckrs,  i.  201  a. 


Humberton  v.  Howgil,  ii.  12. 
Hume  V.  Peploe,  i.  33  6. 
Hunser  v.  Frev,  ii.  6Sa. 
Hunlock  or  Hunlocke  v.  Blacklowe, 
ii.  1076.  352 1/. 
Hunt  V.  Andrews,  i.  262  6.  [c]. 

V.  Bate,  i.  264. 

— —  V.  Bum,  ii.  175  d. 
— «  V.  Braines,  i.  201  a. 
—  V.  Coles,  ii.  11a. 
— i  V.  Cope,  i.  204. 


NAMES  OF  CASES  REFERRED  Tt). 


Hunt  V.  Coxe,  ii.  71  d,  72  y. 

V.  Gilborn,  ii.  i*.  * 

-— —  V.  Lawringy  ii.  171  a. 

V.  Royal    Exchange  Assurance, 

\\.90Sd.\k\ 

V.  Silk,  i,269d. 

V.  Stevens,  i.  275  a.  [c].  ii.  47  «. 

—  V.  Swam,  II.  137» 
Hunt's  case,  i.  246  b.  248. 
Hunter  v.  French,  i.  228  d.  229.  [a]. 
V.  Sampson,  ii.  101  g. 

—  V.  Wiseman,  i.  92  a. 
Huntingdon  v.  Hall,  ii.  48. 

,  Earl'of,  V.  Mildmay,  i.9fl. 

Hurd  V.  Fletcher,  ii.  181  b. 

Hurr}'  and  Others  v.  Royal  Assurance 

Co.,  ii.  201  A.  ^ 

Hurst  V.  Parker,  ii.  64  a.  [to]. 
Hutchtns  V.  Chambers,  i.  201. 

V.  Hird,  ii.  61  e. 

■  V.  Hutchins,  i.  327  e. 

-  V.  Kenrick,  ii.  I. 

V.  Thomas,  ii.  148flf. 

Hutchinson  v.  Jackson,  i.  349. 

V.  Johnson,  i.  219^.  [i]. 

V.  Smith,  ii.  61  a. 
Hurton  v.  Eyre,  ii.  47  U  [c]. 
Huxham  v.  Smith,  i.  33  c.  [«].  67  a,  [a], 
Huxley  v.  Harrison, .  ii.  101  q. 
Huys  V.  Wright,  ii.  148  rf. 
Hyde  v.  Cogan,  ii.  377  6.  377  d. 

V.Hyde,  i.  279rf. 

V.  Parratt,  ii.  388  L 

V.  Whiskard,  ii.  61  fl.  [r]. 

Hynde's  case,  i.  261  a. 


Idlev.  Cook,  i.  151. 
Ilchester,  Earl  of,  exparte^  i.  278  e. 
Ilderton  v.  Ilderton,  i.  8  a.  ii.  44  c. 
Ilott  v.  Wilkes,  i.  84  a.  [<|. 
Impey  v.  Taylor,  ii.  60  a.  [A]. 
Incledon  v.  Crips,  i.  285  a. 
Ingledew  v.  Cripps,  i.  286. 
Inglis  V.  Vaux,  ii.  201  e.  [fw]. 
Ingram  v.  Bernard,  i.  67  c.  [/]. 
■  V.  Milnes,  i.  32  a.  [a], 

V.  Tothill,  i.  235  a. 

Innes  v.  Dunlop,  i.  210.  [a]. 
Innkeeper's  case,  i.  33  a. 
Ipswich,  Bailiffs  of,  v.  Martin,  i.  1.  ii. 

•  182. 
Ipswich,  Taylors  of,  case,  i.  312. 


Ireland  v.  Champneys,  ii.  72/.  [y*]. 

v.  Huggms,  i.  84. 

v.  Lockwood,  i.  74  b. 


Iremonger  v.  Newsam,  i.  241  b. 
Irons  V.  Smallpiece,  ii.  47  a.  [rf]. 
Isaac  V.  Clarke,  ii.  47^  [m]. 
Isam.  V.  Hitchcock,  ii.  20^  o. 
Isam's  case,  ii.  72  f • 
Isham  V.  Morris,  ii.  418  a.  [6]. 
Isherwood  v.  Oldknow,  i.  241  a.  [g\. 
Isles  V.  Windsor,  ii.  74  a. 
Ives  V.  Legge,  ii.  388. 
Ive's  case,  i.  236  c. 


J. 


Jackson  v.  Anderson,  ii.  47  b.  [r]. 

. V.  Calesworth,  inhabitants  o^ 

ii.  378  a. 

V.  Duchaise,  ii.  1 37  e.  [c]. 

V.  Fairbank,  ii.  64.  64  [v]. 

V.  Gisling,  ii.  148  d. 

V.  Hesketh,  i.  10.  [a]. 


—  V.  Hunter,  ii.  193  a.  [a], 

—  V.  Hurlock,  i.  277  e.  278  e. 

—  V.  Laverack,  i.  346  c, 

—  V.  Lomas,  ii.  137  r.  [c]. 

—  V.  Mordant,  ii.  180  a. 


—  V.  Pearson,  ii.  378.  [g], 

—  V.  Pesked,  i.  28  a.  {k'\,  228  c. 

[i].  322d.  [«?]. 

' V.  Rogers,  i.  312c. 

V.  Wickes,  i.  92.  [A],  ii.  72*. 

[m], 
Jacob  V.  Lindsay,  i.  325. 
Jacobs  V.  Miniconi,  ii.  72/. 
Jacques  v.  Nixon,  ii.  101  d.  101  g. 

V.  Withy,  i.  35. 

Jaffray  v.  Freebaim,  i.  207  *.  [i]. 
James  v.  Emerjr,  i.  154  a. 

V.  Francis,  i.  230  a.  [A]. 

V.  Pierce,  i.  35. 

Jampaya  v.  De  Payha,  ii.  101  o.  [r]. 
J' Anson  V.  Stuart,  i.  117.  244  a.  248. 
ii.  308  a.  410. 
Jaxon  V.  Tanner,  ii.  171  c. 
Jeffer  v.  Gifford,  i.  322*.  ii.  175  tf. 
Jefferey  v.  Guy,  i.  103. 
Jefferies  v.  Dee,  i.  337  b.  ii.  48  a«   - 

V.  Duncombe,  i.  132  a.  [t]. 

Jefferson  v.  Durham,  bishop  of,  i.  136. 
V.  Jefferson,  ii.  252  a. 


—  V.  Murton,  i.  251  a. 


Jeffery  v.  While,  i.  9  c.  316  a. 
Jefferyes  v.  Legendra,  ii.  201  b,  201  k^ 


NAMES  OF  CASES  REFERRED  TO. 


Jeffireson  v.- Morton,   ii.  68.   71.  71  A. 
72  A-  72  g.  72  r,  210^.  210  e. 
Jeffirey's  case,  ii.  423  ^ 
Jeffreys  v.  Boyd,  ii.  325. 
Jefiry  v.  Barrow,  ii*  8. 

V.  Wood,  ii.  101  r.  101  u.  101  v. 

Jekyll  V.  Morris,  i.  ISl  b.  [/pf]. 

Jell  ▼.  Douglas,  i.  291  i.  [h].  ii.  121  c. 

Jonkins  v.  Bates,  ii.  101  ^. 

V.  Edwards,  i.  SSd.  [t]. 

-^-'-  T.  Plome,  ii*  47  n. 

V.  Prichard,    i.  319  £f.   ii-  8/ 

Sf.  [/]. 

V.  Purcel,  11.  349. 

V.  Reynolds,  i.  211.  [c]. 

V.  Young,  ii.  1 1  tf.  [r]. 

Jenk's  case,  ii.  7  ^.  « 

Jennings  ▼•  Hankeys,  i.  262  d, 

V.  Harlejr,  i.  210d.  [*]. 

▼.  Hunking,  i.  248. 

▼.  Newman,  i.  285  a.  ii.  1 17  e. 

V.  Vandeputt,  ii.  132. 

Jenny  t.  Norris,  ii.  74  a. 
Jeremy  v.  Lowgar,  ii.  252  /z. 
Jerritt  V.  Weare,  i.  Sl9d.  [t]. 
Jervis  v.  Tayleur,  ii.  47  o.  [a]. 
Jesser  v.  GiJPord,  ii.  252  a. 
JeTens  ▼.  Harridge,  i.  111.  189.  289. 
292.  324.  ii.  60.  405.  408. 

V.  Lcvemore,  i.  317. 

Jewel's  case,  ii.  302  a.  304. 
Jodderell  v.  Cowell,  i.  234  c. 
Johns  V.  Bowen,  ii.  101 1. 

V.  Gittings,  i.  2446. 

V.  Wilson,  ii.  74. 

Johnson  ▼.  Aylmer,  i.  242  b. 

▼.  Baker,  ii.  137/  [c]. 

: Y.  Baynes,  i.  201  a. 

7.  Carre,  ii.  150. 

▼.  Clay,  i.  33  d.  [A]. 

v.  Hudson,  u  30^ a.  [a]. 

V.  Jebb,  ii.  101  rf. 

-.-; — ^  V.  Johnson,  i.  278  e,  [q]* 

V.  Lancaster,  i.  SSd. 

V.  Mapletoft,  i.  33  b. 

v.  Meers,  ii.  291. 

V.  Northifood^  i.  14.  [c],  296  a. 

[fl].  300.  [/]. 
^.^—  ▼•  Norton,  i.  20  a. 

V.  Prickett,  ii.  291  b. 

V.  Smart,  i.  1864.    • 

^  V.  Smith,    ii.  1  c.   Id.  63 €. 

148  (/. 

- — V.  Sutton,  ii.  201  a. 

. —  y.  Wallyer,  i.  347. 


Johnson  V.  Whitcott,  i.  2l0i.[A]. 

V.  Wilson,  i.  154.  [a], 

V.  WoIIyer,  i.  847. 

Johnstone  v.  Sutton,  i  228. 
Jolly  V.  Young,  i.  251  a.  [c]. 


Jones  ats.  Hayes,  i.  295  b. 
Jones  V.  Ashburnham,  i.  210  b. 


[A],  ii. 
137. 


—  V. 

—  V. 

—  V. 

—  V. 

-v. 


-  V.  Atherton,  i.  21 9  g.  [i]. 

-  V.  Axen,  ii.  72/ 

-  V.  Barkley,  i.  60  a.  320  a.  320  d. 

ii.  352  c. 
Bodinner,  ii.  319  a. 
Clayton,  i.  286.  [A]. 
Concannon,  i.  195  a?.  [/].  ii. 
336  a.  336  c. 
Cooper,  i.  21 1  a. 
Herbert^  i.  325. 

-  V.  Hill,  i.  216  A.  [a].  3234.  [)&]. 

-  V.  Kitchen,    i.  244  c.    ii.  284  d. 

295  a. 

-  V.  Lander,  ii.  61  a. 

-  V.  Marsh,  i.  276  b.  [a],  ii.  8  c. 

-  V.  Pope,  i.  73.  218.  ii.  67  a.  97  d. 

101/.  187  a.  297.  344. 

-  V.  Prosser,  ii.  1 1  5. 

-  V.  Say  and  Seal,  Lord,  ii.  1 1  c. 

-  V.  Schmoll,  ii.  202  a. 

«  V.  Stevens,  i.  131  a.  [/1. 

-  V.  Stordy,  ii.  60  a.  [AJ.  " 

-  V.  Weaver,  i.  274. 

-  V.  Williams,  i.  118.  291.  411. 

-  V.  Winckworth,  ii.  47  n. 
on  V.  Meers,  i.  118. 


Jordan  v.  Fawcett,  i.  328  a. 

V.  Strong,. i.  SSd.  [^]. 

• V.  Twells,  i.  204.  ii.  181. 

—  V.  Wikes,  ii.  180  a. 

Jorden  v.  Atwood,  i.  S23. 
Joseph  v.  Knox,  ii.  47^.  [i;]. 
Judin  v.  Samuel,  i.  285  b.  [A]. 
Justice  V.  Whytc,  ii.  209  c. 
Juxon  V.  Thornhill,  i.  117  a.  ii.  62  a. 


Kadwalader  v.  Bryan,  ii.  305  a. 
Kaines  v.  Knightly,  ii.  200. 
Karver  V.  James,  ii.  1  e.  6Sd.  63^.634. 
Kearney  v.  King,  i.  74.  [A]. 
Keate  v.  Temple,  i.  211  a.  [g]. 
Keats  V.  Barker,  i.  195  c.  [/]• 
Keck  V.  Halstead,  i.  83. 
Keen  v.  Effingham,  Earl  of,  ii.  42  c. 
— —  V.  Kirby,  i.  151. 


NAMES  OF  CASES  REFERRED  TO. 


Keene  ▼.  Deardon,  ii.  II  A.  [o]. 
^^S  ^'  Horton,  i.  275. 
KeUwicky  V.  Maidman,  i.  33  c 
Kellan  v.  Manesby,  i.  242.  242  b. 
Kellow  V.  Rowden,  ii.  7-  7  c.  7  </.  7  e, 
8/.  8g.  Sh. 
Kelly  V.  Clubbe,  ii.  304.  [^]. 
Kemp  ▼.  Carter,  i.  348. 
I  ▼.  Cruwes,  ii.  290. 

■■  ▼•  Derrett,  i.  276.  [a]. 
— —  T,  Goodal,  i.  325  a. 

V,  Vigne,  ii.  202/ 

Kempe  v.  Lawrence,  ii.  9  b.  21  a. 
Kempland  v.  Macaule^y,  ii.  101  u 
Kempston  ▼.  Nelson,  li.  74  b. 
Kendbin  v.  Knight,  i.  22.  [e]. 
Kenlygide  v.  Thornton,  ii.  252  b. 
Kenn  v.  Drake,  i.  3125. 
Kennebel  v.  Scrafton,  i.  278  </.  278^1 
Kennicot  v.  Bogan,  i.  22. 
Kenny  v.  Thornton,  ii.  72  a. 
Kenrick  v.  Beauclerek,  ii.  lib. 

V.  Pargirer,  i.  351. 

-  V.  Pargiter,  i.  353. 
Kensey  v.  Hayward,  ii.  63^. 
Kensington  v.  Inglis,  ii.  200  a.  [b],  201. 
Kent  V.Derby,  i.  211  b. 

V.  Elstob,  i.  327  d.  [i]. 

V.  Harpool,  ii.  382  a.  3824.  [«]. 

■        V.  Sponder,  i.  14.  27. 

V.  Yates,  ii.  2   ^A]. 

Kenyon  v.  Berthen^  ii.  200  c. 
Keppel  V.  King,  ii.  61/ 
Kerby  v.  Whichelow,  i.  340. 
Kerrison  v.  Cole,  i.  66  a.  [c]. 
Kerry  v.  Baxter,  ii.  405.  [a]. 
—  V.  Cade,  ii.  1 IJ  e. 

•  V.  Kent,  ii.  43  cT 

Kershaw  v.  Cox,  ii.  260  a.  [b"]. 
Kettle  V.  Bromsall,  ii.  74  b.  117  b. 
Kewley  v.  Ryan,  ii.  201  c*  201  e. 
Key  V.Hill,  i.  161.  [A]. 
Keymer  V.  Summers,  i.  323  a.  ii.  175a. 
Keyworth  v.  Hill,  ii.  47  m.  [  y], 
Kidwelly  v.  Brand,  i.  287.  287  a. 
Kightly  V.  Birch,  ii.  117  c.  [d], 
Killigrew  v.  Sawyer,  i.  312  d. 
Kimp  V.  Cruwes,  ii.  285.  290. 
Kimpton  v.  Bellamy,  i.  207  d.  209  a. 
Kinnaston  v.  Clark,  ii.  76.  7  e.  8  c.  8^. 


Kinastor  v.  Shrewsbury, 


Mayor  of,  i. 
195  6. 

63^. 


Kinder  v.  Paris,  ii.  63  c. 
King  V.  Atkins,  i.  117  a, 
—  V.  Ballett,  ii.  1 1  a. 
-«—  V.  Bishop's  Sutton,  inhabitants  of, 

ii.  378  a. 


King  V.  Bjidges,  it*  47.  [6]. 

V.  Coke,  i.  22.  22  a. 

▼.  Dillington,  it.  422-  422.  [A]. 

— — .  V.  Fitch,  ii.  250. 

V.  Frasery  i.  203.  [c], 

V.  Gosper,  ii.  101  v. 

V.  Halrahire,  hundred  of,  ii.  42Sa. 

—  V.  Hicks,  ii.  812  a. 
'    V.  Hoby,  i.  1 17  a. 

—  V.  Homeb^,  ii.  101  *. 

—  ▼.  Jones,  li.  181  c.  [c]. 

V.  Joseph,  ii.  133  c.  [</]•    133  iL 

V.  King,  i.  9  d.  [^].  ii.  422  </.  [6]. 

▼.  Lake,  i.  248. 

V.  Loder,  i.  151. 

V.  Marlborough,  ii.  212. 

V.  Maisack,  i.  135  a.  [c]. 

V.  Meredith,  ii.  47  k.  [©].. 

V.  Pippett,  ii.  60  a.  336  a.  3S6d. 

V.  Stevens,  i.  170. 

V.  Tebbart,  i.  14.  [6].  li.  5  b. 

V.  Thom,  ii.  117  rf.  [c]. 

V.  Walker,  ii.  121.  [c]. 

—  V.  Wilson,  i.  211  a. 

—  V.  Withers,  ii.  388  m. 

V.  York,  Mayor  of,  i.  23. 

Kingdon  v.  Nottle,  ii.  181  b.  [c]. 


KingsmSl  v.  Bull,  i.  269.  W. 
Kingston's  case.  Duchess  of,  i. 


181c. 

[c]. 

275  &. 

[c]. 


Kingston  v.  Herbert,  ii.  93  a. 

V.  Knibbs,  ii.  200.  [a]. 

■  V.   Preston,    i.  60  a.  320  a. 

320  d.  ii.  352r. 

Kingston-upon-Hidl  v.  Homer,  ii.  1756. 

175  e. 
Kinnaird  v.  Lyall,  ii.  101  p-  [s]. 
Kinnear  v.  Tarrant,  ii.  72  k.  [c]. 
Kinnersly  v.  Mussen,  i.  58  a.  [a]. 
Kinsey  v.  Hay  ward,  i.  216  a.  ii.  le. 

eSd.63e. 
Kipling  V.  Turner,  ii.  415.  [&]• 
Kirby  v.  Green,  i.  287. 
—  V.  Hansaker,  ii.  178  A. 
V.  Marlborough,  Duke  of,  ii.  415. 

V.  Smith,  ii.  200  A.  [c]. 

Kirk  V.  French,  i.  228  rf.  [a]. 

Kirkbridge  v.  Wilson,  ii.  60. 

Kirkham  v.  Marter,  i.  211  b.  [t]. 

Kirkhide  v.  Dyke,  ii.  60  a. 

Kirle  v.  Clifton,  ii.  101  v. 

Kitson  or  Kitton  v.  Fagg,  ii.  61.  6U. 
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Knight  V.  Cole,  u  319  & 

V.  Maclean,  i.  5Sa*  [9|. 

y.  Norton,  i.  lOS  A. 

▼.  Preston,  i.  170.  li.  291  a. 

Koipe  V.  Hobart,  i.  161. 

Knwlys  ▼.  Alcock,  i«  278  b. 

Knowks  V.  Michel,  ii.  122.  [6].  259&. 

w. 

— —  ¥•  Palmer,  ii.  68  &• 
Knox  T.  Castello,  ii;  101  q. 

▼.  Costello,  ii.  101  e.  101/ 

Kretchman  v.  Beyer,  ii.  72  L  101  q. 


Lmccj  v.  Williama,  ii.  42. 
Lacon  v.  Barnard,  ii.  47/7.  47  q- 

■  V.  Hooper,  i.  251  a.  [c]. 
Lacy  ▼.  Kynaston,  ii.  47  s»  47  ^  150. 
Lade  v.  Il!olford,  ii.  388^. 

■  V.  Shepherd,  ii.  175  e.  [e]. 
Lake  v.  Inwood,  ii.  2D9a.  [a]. 

V.  King,  i.  14. 

V.  Raw,  j.  329. 

Lamb  v.  Bunce,  ii.  137  fl^.  [^]. 

▼.  Mills,  i.  297.  347  c. 

Lambe  t.  Archer,  ii.  388  ^. 

▼•  Finch,  ii.  63^. 

Larabell  ▼•  Pretty  John,  ii«  101  a. 
Lambert  v.  Austin,  L  282. 

V.  Branthwaite,  i.  66  a. 

V.  Cooke,  i.  312  rf. 

V.  Strother,  i.  299  *.  299'c. 

V.  Struther,  i.  112*. 

V.  Thurston,  i.  318. 

Lamb's  case,  i.  215.  294.  312  a. 
Lamon  ▼.  Corke,  i.  325.  [*]. 
Lampet's  case,  i«  979  d.  ii*  388  u 
Lampiere  y.  Mereday»  ii.  148. 
Lampkigh  v.  Braithwaite,  i.  264.  320. 

■  V.  Shiers,  i.  235.     • 
Lampley  v.  Thomas*  ii.  194. 
Lamplogh  ▼.  5hortridge,  i.  337  b. 
Larapton  v.  Collingwood,  ii.  51.  72  v. 

101  V. 
Lancashire  v.  Glover,  ii.  181  b. 

V.  KiUingworth,  i.  S20d.  ii. 

352.  352  la]. 
Lancaster  v.  Fielder,  ti.  68  b.  68  c. 

■  V.  Keylei,  ii.  101  c. 
-^— —  V.  Keyleigh,  ii.  71  a. 

V.  Low,  li.  227. 

Lander  y.  Elliott,  i.  247* 
Landon  t.  Pickering,  ii.  101  v. 


•  V. 

•  V. 
'  V. 

.  V. 


[»1. 


Lane  v.  Alexander,  uSl2d.  ii.  5  a. 
V.  Bacchus,  ii.  101  h. 

Butler,  ii.  62. 

Howman,  i.  244  c. 

Robinson,  i.  92. 

Wheat,  ii.  1  a. 
Lane's  case,  i.  142. 
Lang  V.  Gale,  i.  251  a.  [c]. 
Langdale's  case,  i.  136. 
Langdon  v.  Goole,  i.  66  a, 
Langford  v.  Pitt,  i.  277  c. 
—  vw  Waghom,  ii.  295  a.  [5]. 
V.  Webber,  i.  346  e. 


Langforth  v.  Bridge,  ii.  103  a. 
Langhom  v.  AUnutt,  ii.  201  e.  [m]. 

V.  Coloehan,  ii.  200  a.  [A]. 

— — ^  ▼.  Harc^,  ii.  201^.  [o], 
Langston  v.  Grant,  ii.  148^ 
Langton  Y.  Hughes,  ii.  137  e.  [6]. 
Langworthj  v.  Scott,  ii.  101  b. 
Lapworth  ▼.  Wast,  i.  247. 
Lardner  v.  Bassage,  ii.  72  /. 
Large  v.  Cheshire,  i.  320  d. 

V.  Pitt,  i.  323  a. 

Larkins  v.  Larkins,  i.  279  c. 
Laroche  v.  Oswyn,  ii.  201  ^.  [/]. 
— ^^—  V.  Wasbrough,  ii.  100- 
Laughton  v.  Gardner,  ii.  61  c.  155. 
Laund  t.  Tucker,  i.  319  6. 
Launder  v.  Brooks,  i.  276  d,  [c], 
Lavabre  v.  Wilson,  ii.  201  d. 
Law  V.  Hodgson,  i.  309  a.  [a]. 
^^.  ▼•  Hodson,  ii.  137  e.  [^]. 

—  ▼.  Hollingworth,  ii.  201. 
Lawe  V.  King,  i.  140  <i. 

Lawrence  v.  Aberdeen,  ii.  201  k.  [q]. 

203.  [c]. 
■   ■  V.  Dodwell,  i.  277. 

V.  Wo«pall,  ii.  63  k:  [fl. 

Law^on  v.  Haddock,  ii.  59  a*  60  a, 
Lawton  v.  Lawton,  ii.  259  a. 

V.  Salmon,  ii.  259  a. 


Layton  v.  GrindalJ,  ii.  74. 
Lea  V.  Exelby,  ii.  352. 
Leach  v.  Morris,  ii.  62  b, 
Leadbeater  v.  Markland,  ii.  63  d. 
Leader  v.  Moxon,  ii.  1  e. 
Leake  v.  Butler,  ii.  62  b.  62  c. 
Leake's  case,  ii.  206. 
Leander  v.  Davis,  ii.  47  r.  [c]. 
Leaper  v.  Tatton,  i.  33/.  [m].  ii.  63  j. 

Leasingby  v.  Smith,  ii.  2. 
Leatham  v.  Terry,  ii.  203  c. 
Leaves  v.  Bernard,  ii.  209 d.  Slid. 
"  V.  Burnard,  ii.  128. 
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T. 
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Lechmere  v.  Top1aday»  ii.  47/).  47  y. 
Le  Cras  v.  Hughes,  lu  202  e. 
Ledbury  v.  Smith,  ii.  47  [A]. 

Leeats  — -. i.  74  b, 

Lee  V i.  347  c. 

V.  Ayrton,  ii.  150  a.  [a]. 

—  V.  Barnes,  ii.  209  d. 

v^.Cary,  ii.  61  Jl  [i.] 

T.  Clarke,  i.  135  b.  [d]. 

Muggerid^e,  ii.  lS7d,  [&]• 

»  Rayner,  ii.  84  d. 

Risdon,  ii.  259&.  [e].. 

Rogers,  i.  283. 300  c.  ii.  5  A.  63. 
63  a. 
Leech  v.  Widsley,  i.  28  b.  346  d. 
,  Leeds  v.  Burrows,  i.  269  L  . 
Leek's  case,  i.  346  a. 
Legg  V.  Strudwick,  i.  202  a.    . 
Legh  V.  Legh,  i.  210  [a].  325. 
Leglise  V.  Champante,  i.  154  a,  291^. 

291  k. 
Le  Grew  v.  Cook,  i.  33  c. 
Leicester  v.  Rose,  ii.  137  e  [r]. 

V.  Walter,  i.  131.  [/]. 

Leigh  V.  Brown,  ii.  72  g. 

—  V.  Chapman,  ii.  377. 

V.  Kent,  i.  312^. 

V.  Leigh,  ii.  235.  238. 

— i—-  ▼•  Thornton,  ii.  67  a.  [«]. 
Le  Keux  v.  Nash,  i.  241  c.  [s]. 
Le  Mason  v.  Dixon,  i.  216  a. 
Lemayne.  v.  Stanley,  i.  279  b, 
Le   Mesurier  v.    Vaughan,    ii. 


200  c. 
201c. 


Lemun  v.  Fooke,  i.  333  a. 
Lenthal  v.  Lenthal,  i.  35. 
Lenthal's  case,  i.  308  a. 
Lethbridge  v.  Chapman,  ii.  63  h, 

' V.  Winter,  ii.  175  e^  [e], 

Leyeck  v.  Shafto#,  i.  291  i.  [A}. 
Leventhorpe  vr  A^re,  ii.  388  k, 
Levett  V.  Perry,  ii.  101  u 
Levin  v.  Weatherall,  j,,l|S  A.  [e].  186  c. 

Leving  V.  Calverly,  i.  248. 
Levy  V.  Herbert,  ii.  352  a.  [&]. 
Lewes  v.  Ball,  ii.  408. 
Lewin^s  case,  i.  84. 
Lewis  v.  Ball,  i.  9d. 

V.  Clement*  i.  131.  [c]. 

V.  Morland,  i.  35  a.  [d],  ii.  59  a. 

«.    ..  w- 

—  V.  Price,  M.  175. 
— -  V.  Rucker,  ii.  201 1. 

y.  Walter,  i.  131.  [c]. 

V.  Wallis,  J.  67^. 


Lewis's  case,  i.  278^. 
Lewknor  v.  Ford,  ii.  235  a. 
Leyfield's  case,  i.9a.  [aj.  189.  276. 
Libbald  v.  HilU  ii.  2006.  [d}. 
Lichfield  v.  Coventry,  Bishop  of,  ii.  26. 

Bailifis  of,  v.  Slater,  i.  241  d. 

Lickbarrow  v.  Mason,  i.  210  a.  [a]. 
Liford's  case,  i.  3226.  323. 
Lightfoot  V.  Brightman,  i.  228  a. 
.  V.  Creed,  i.  269  *. 

V.  Tenant,  ii.  137  e.  [6]. 

Lilburne  v.  Heron,  ii.  45  c. 
Lilby  V.  Hedges,  i.  154. 
Lillinffston's  case,  i.-283a. 
Lincoln  College  case,  i.  234.  234  a. 
■   '         Bishop  ot  ▼.  Wolferston,  i.  170. 
286  a.  ii.  291.  291  c. 
— *—  Lord  V.  Rolls,  i.  278  a. 


Lindsey  v.  Clerk,  ii.  193. 

V.  Lindsey,  ii.  44  d, 

Lingard  v.  Derby,  Earl  of,  ii.  8  c. 
Linthwaite  v.  Billings,  i.  33  ^.  [^]. 
Litchfield,  Bailifis  of,  v.  Slatter,  i.  248. 
Little  V.  Heaton,  i.  287  a.  319^. 

V.  Plant,  ii.  210  r. 

Littleboy  v.  Wright,  i.  74  b.  [*]. 
Littledale  v.  Dixon,  ii.  200  b. 
Littler  v.  Holland,  ii.  47  s, 
Littleton  v.  Hanson,  ii.  101  /. 

V.  Hibbins,  i.  219  b. 

Liverpool  Water  Works  v.  Atkinson, 

ii.  415 a.  415  a.  [c]. 
Li  vet  v.Staniforth,  i.  291  g. 
Lloyd  v.  Aichbowle,  i.  291  f.  [A]. 

Brooking,  ii.  382  c.  386. 

Crispe,  i.  288.  [*].  288  a.  [«]. 

Green,  i.  291  d. 

Maundy  ii.  63^'. 

Morris,  ii.  171c.  [c]. 

Pearse,  ii.  101  v. 

Say  and  Seal,  Lord,  ii.  175^. 

Skutt,  ii.  101  c.   101  d.  101  n. 
•   •  101  o. 

—-  V.  Tomkies,  ii.  181  a. 
— —  V.  Vaughan,  ii.  93  a. 

V.  Williams,  i.  295.  ii.  2.  [i].  26. 

..       W-209flf.  [/]. 

V.  Wmton,  u.  168  a. 

Loane  v.  Casey,  i.  333. 
Lock  v.  Etherington,  i.  363  a. 

V.  Wright,  ii.  156  b. 

Locker  v.  Offler,  ii.  201^ 
Lockwood  V.  Hill,  ii.  52. 
Lockyer  v.  Jones,  i.  33  c.  [e]. 

—  V.  Oflley,  ii.  202. 

Loddington  v.  Kimc,  ii.  388. 
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—  V. 

—  V. 
--  V. 

—  V. 


I^AMES  OF  CASES  fiEF£ftR£D  TO. 


Lodge*8  case,  i.  67*  68  a. 
Loescham  v.  Macbin,  ii.  47  b.  \e\. 
Lofield's  case,  i.  152. 
Loggin  V.  Rawlins*  ii.  94  a. 
London,  Bishop  of,  v.  Lewys,  ii.  212. 
V.  JMercers'  Co.,  ii. 

101  y. 
London's,  city  of,   case,    i.  e%.  312. 

312  c. 
London,  Mayor  o^,  v.  Cole,  i.  241  d, 

248.  ii.  Be, 

r-  V-  Gorrey,  ii;  2. 

Long's  case,  i*  295  &.  ii.  61  g. 
Long  ▼.  Allen,  ii.  201  c 

▼.  BlackaU,  ii.  388  e.  888^. 

▼.  Dufl^  ii.  200  4.  [c]*  201  a. 

V.  Nethercote,  L  234.  237* 

Longden.v.  Bourn,  i.  300  d.  [yj. 
Longman  v.  Fenn,  ii.  107  a. 
Longmore  v.  Rogers,  i.  9  b.  [e], 
Longrid^e  v.  Dorville,  ii.  137  e.  [b]. 
Longue^e    or   Longyille  v.  Thistle- 
worth,  i.  9^ii.  2.  46d. 
Lonsdale  v.  Church,  i.  58  a. 

'• —  V.  Littledale,  ii.  101  r. 

Loraine  v.  Tomlinson,  ii.  201  c 
Lord  T.  Briscoe,  ii.  94  a. 
*— —  V.  Houstoun,  i.  288 e.  [a]. 
Lovelace  v.Bickham,  i.  117. 
Lorell  v.  Plomer,  ii.  61  b.  \u]. 
'  V*  Sheriffs  of  London,  ii. 


LoviO  Y.  Martin,  iu  47 g-*  [7]. 
Lovdoa  V.  Hierons,  ii.  114  c. 
Loire  V.  Harewood,   i.  243  c. 


155a. 


243  (/. 
246. 


V.  Xirby,  i.  33  a. 

— -  ▼.  Peers,  i.  SS  b.  [c]« 

T.  Waller,  i.  295  b. 

Loweth  ▼•  Fowergill,  ii.  63  >.  [r]. 
Lowfidd  ▼.  Bancroft,. i.  2426. 
Lowndes  ▼•  Lowndes,  i.  327  d.  [t].  327  c. 
Loyd  V.  Lee,  ii.  137  c. 

V.  WiUiams,  i.  295 /i. 

Lubbock  ▼.  Inglis,  ii.  47/1  [it]- 

-~  V.  Potts,  ii.  201  a. 

Lucas  v.  De  la  Coury  i.  ®1  f.  [&]. 
>  V.  Dorrien,  i*210a.  [a]. 

V.  How,  i.  288  b. 

-^-~Y.Wilson9  i.  327c«d27fi?.  327  e. 
Lucina  ▼•  Craufurd,  ii.202e. 
Lttckett  V.  Plummer,  u  300 il  |j]« 
LuCT  V.  Levington,  ii.  181  c.  [c]. 
Ludford  v.  Barber,  i.  240  a. 
Ludlow  V.  Dnunmond,  i.  319  b.  [e]* 
■  ▼•  Leonard,  ii.  72  v.  148  a. 
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Lugg  V.  Lug^,  i.  278  c.  278  e. 
Luke  V.  Hams,  ii.  45  k*  45/. 
Lumley  v.  Foster,  ii.  210  d, 

V.  Hodgson,  i.  234  6.  [rf]. 

Luzon's  case,  ii.  7  b. 
Luther  v.  Kidby,  i.  278  b. 
Luttelly's  case,  ii.  1 14. 
Lutterel  v.  Lea,  i.  98. 
.Lutterel's  case,  i.  98.  319g.  343. 
Lyddall  V.  Dunlap,  i.  1  a. 
Lynbiiy  v.  Weigh tman,  ii.  137  d»  [b^i 
Lynch  v.  Dunsford,  ii.  2006.  [c]. 

V.  Hamilton,  ii.  2006.  [c]. 

Lynker  ▼.  Stanwell,  ii«  171  6. 
Lynn  v.  Bruce,  ii.  137/-  L*]. 
Lynn  Regis,  Mayor  and  Burgesses  of, 

i.  340  a. 
Lyster  V.  DoUand,  ii.  lid.  {nli\. 
Lytton  V.  Falkland,  i.  277  d.  277  e. 
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M< Andrews  v.  Vaughan,  ii.  202  6. 
McCarthy  v.  Abel,  ii.  201 L  203  c. 
M*Clure  v.  Dunkin,  i.  58  a. 
M*Co0ibie  v.  Davis,  ii.  47  g.  [o]. 
M'Daniel  v.  Hughes,  i.  67  a.  67  6. 
M'Dougall  V.  Claridge,  i.  130  [6]. 
M'Dougle  V.  Royal  Exch.  Assurance, 
ii.  202  c.  [.y]* 
Macfadzen  Y.  Oiivaiit,  ii«  63.  [A].  117^ 

M'George  v.  Birch,  ii.  47.  [6]. 
Macdowell  v.  Fraser,  ii.  200  6.     . 
Machell  or  Machill  v.  Clark,   i.  260. 

260a.  261. 
Mackaley's  case,  ii.  101  a  a. 
Mackarith  v.  Pollard,  y.  92. 
Mackreth  v.  Jackson,  1.  333  6.  [c]. 
Mackworth  v.  Thomas,  i.  SSa.  [b]* 
Mackworth's  case,  ii.  96. 
Maclellan  v.  HcHryid,  i.  33  d. 
Macmurdo  v.  Smith,  i.  228. 
M'Neilage  v.  HoUoway,  i.  210a.  [a]. 
McQuillan  or  M<Quillin  t.Cox,  i.  288  d 
288  e.  [a].  317  a.  ii.  210  a. 
Maddock  v.  Hammett^  i<  295. 
Maddocks  v.  Bullcock,  ii.  61  a.  [r]. 
Maddon  v.  White,  i.  276  b.  [a]. 
Maddox  v.  Staines,  ii.  388/. 
Mearle  ▼.  Makei  ii.  48. 
Magdalen  College,  case  of,  ii.  72  o. 
Magennis  v.  M«Cullough,  i.  236  a. 
Maidment  v.  Jukes,  ii.  45^ 
Mainwariog  v.  Giles,  ii.  175  c.  [6]- 
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Mainwarbg  t.  Newman,  i.  291  g.  Ig]* 
Maitland  v.  Goldney,  i.  244  b.  ii.  307  b. 

V,  Taylor,  i.  248. 

Major  V.  Brandwood,  ii.  168  a. 
Malcolm  v.  Fullarton,  i.  SS  e.  ii.  65* 
Malland  v.  Jenkins,  ii.  72  b. 
Mallet  y.  Sackfbrd,  ii.  388  ». 
Manby  y.  Long,  i.  347  c. 
Manchester,  ^1  of,  v.  Vale,  i.  268. 
ii.  49  a.  127£f.  210i. 
Manel  and  Coltloe's  case,  ii.  6  6. 
Manfield  v.  Maitland,  ii.  202^1  [b]. 
Mann  y.  Dayers,  i,  263  a.  [iEr]. 
Manneton  y.  Trevilian,  i.  346  c. 
Manning's  case,  ii.  388 1. 
Mannings  y.  Townsend,  i.  20  a.  207  «. 
Mannington  v.  Guillims,  i.  228. 
Manseli  y.  Burredge,  i.  154  a.  [6].   ii. 

61  k. 
Manser  y.  Lewis,  ii.  193  a. 
Manser's  case,  i.  48.  58  a.  117* 
Mapes  y.  Sidney,  i.  210  b.  [£]• 
Mara  y.  Quin,  i.  336.  336  b.  ii.  219  a. 
March  y.  Brace,  i.  240  a. 

,  Earl  of,  y.  Pigot,  ii.  201  b. 

IVJarham  y.  Pescod,  ii.  101 L 
Markes  y.  Marryott,  i.  327  b.  327  c. 
Market  y.  Johnson,  i.  28. 
Marks  y.  Upton,  i.  240  a. 
Marlborougn,  Duke  of,  y.  Widmore, 

ii.  63^: 
Marriot  y.  Lister,  i.  211  b. 
Marrow  v.  Turpin,  i.  240  a.  241. 
Marryat  y.  Townl^,-i.  185. 
Marsden  y.  Reid,  ii.  200c. 
Marsen  y.  Touchet,  ii.  72.  [«].  7^d. 
Marsh's  case,  ii.  46  a. 
Marsh  y.  Brace,  ii.  304  a. 
y.  Bulteel,  ii.  133  c.  [<]•  ISSd. 

y.  Cutler,  ii.  210. 

—-  y.  Lee,  ii.  72  m.  72  op. 
——-  y.  Robinson,. ill  203.  [cT]. 
Marshall  y.  Birkenshaw,  i.  210  b.  [b]. 

■  y.  Burnett,  ii.  5  c. 

■  y.  Franks,  ii.  97  4.  [c]. 
Marshalsea  case,  i.  216  a. 
Marsham  y.  Gibbs,  ii.  319  a. 
Martham  v.  Jemx,  ii.  337  a. 
Martin  y.  Burton,  i.  282  [cl. 

■  y.  Crokatt,  ii.  203  rf.  [*]. 
■  V.  Crump,  ii.  117. 

V.  Delbo,  ii.  126. 

i V.  Delboe,  ii.  73. 

■  V.  Handlye,  i.  112a. 


Martin  y.  Henrickson,  ii.  379. 
■^  V.  Kerridge,  ii.  182- 

■  V.  Kesterton,  i.  299  &. 

■  V-  Mowlin,  ii.  422  c. 

■  y.  Sayage,  i.  278/1 

—  y.  Smith,  i.  320  ifc 

■  ■  y.  Strachan,  ii.  42  ft. 

—  y.  Vallance,  i.  300.  [/].  300a 

■  y.  Wilsford,  i.  84  a.  li.  5  b. 

■  ■  St.,  Oyerseers  of,  y.  Warren, 

ii.  84  a.  [A]< 
Martindale  y.  Fisher,  i.  320  a. 
Martyn  v.  Knowllys,  ii.  47  A. 
Marwood  y.  Turner,  i.  278  a. 
Mary's  case,  i.  346  a. 
Maskelyne  y.  Higford,  ii.  69  b. 
Mason  y.  Cesar,  i.  353  b. 

■  ■■        y .  Denny,  ii.  101  f?. 

■  y.  Hanson,  i.  228  b^ 
y.  Skurry,  ii.  202  b. 


Massey  y.  Johnson,  i.  263  a.  Ik]. 
Masty.Goodson,  ii.  117&.  117  c.  177  a. 
Master  y.  Miller,  i.  2) a  [a]. 
Masterman  y.  Grant,  ii.  101  f. 
Masters  y.  Drayton,  i.  295  b.  [A]. 
Mather,  exparte,  ii.  137  c.  [6]. 
— —  y.  Mills,  i.  117-  117  a. 
Mathews  v.  Lee,  ii.  8  a. 
Matison  v.  Atkinson,  i.  9  a. 
Matson  y.  Booth,  ii.  61  c.  [v]. 
— —  y.  Wharam,  i.  211  a. 
Matthew  y.  Herle,  i.  279  </. 
Mattliews  y.  Carey,  i.  297.  347  b. 
■  y.  Phillips,  ii.  63  c.  68^. 

■■  y.  Spicer,  ii.  5i. 
Matthie  y.  Potu,  ii.  202^. 
Mattrayers  y.  Fosset,  i.  347-  347  a.    . 
Maud  y.  Barnard,  ii.  101  f. 
Mauleyerrer  y.  Hawxby,  i.  66  a.  • 
Maundrell  y.  Maundreli,   i.  278  &.  ii. 

44  c.  [r]. 
Maund's  case,  i.  287  a.  287  c. 
Maunsell  v.  Massarene,  Lord,  ii.  107  a. 

Mawle  y.  Cacyfllyr,  i.  202  a. 
Mawman  y.  Gillett,  i.  291  f.  [A]. 


Max  y.  Roberts,  i.  291  c.  [cl. 
Maxwell  y.  Jameson,  i.  2646. 
May  y.  King, 


.*—  y.  Morley,  hundred  of,  ii.  376  if. 

y.  Proby,  ii.  345.  [a]. 

Mayhew  y.  Locke,  ii.  182  a. 
Maynard  y.  Basset,  ii.  47  ft. 
Mayney's  case,  ii.  44  b. 
Mayor  y.  Harrc,  i.  269  a. 


NAMES  OF  CASES  REFERRED  T(X 


Mayre  ▼•  Couhhardy  ii.  94*  a. 
M^^or  ▼.  Vandjrcky  ii.  101  g.  [e]. 
Meaae  ▼.  Mease*  ii.  4?  s. 
Medina ▼.  Stoughton,  ii.  209 c.  [e].  21 1. 
Meg^ot  ▼•  BroughtODy  ii.  101. 
Megit  ▼.  Johnson,  i.  271  &. 
MelJer  ▼.  Staples,  i.  28  a. 
MeBisb  ▼•  Andrews,  ii.  201  e.  [m].  20Sc. 
[A].20S£^[&]. 

▼•  Bell,  ii.  201  b.  [ifc]. 

V.  Petherick,  ii.  61. 

Mellor  V.  Spatemao,  i.  28  b.  9ff7.  951. 

iul.2&.  2c5.  101c.  206a. 

326. 

V.  Walker,   i.  346/.  ii.  63  rf. 

295  0. 
Mellow  ▼.  May,  i.  236  c. 
Melvill  v.  Glendining,  ii.  71  c.  [^]« 
Mendez  v.  Bridges,  ii.  616.  [/]. 
Mercer  v.  Sparks,  i.  242  3. 
Merchant  t.  Driver,  i.  219  a,  ii.  402  a. 
Meredith  ▼.Alien,  i.  103c.  lOSdL 
'  ▼.  AUejm,  L 103.  316fl. 

-  V.  Davies,  ii.  101  ir. 

■  ▼.  Joanes,  ii.  lie.  [r]. 

Meretony  ▼.  Dunlope,  ii.  201  c. 
Merrick  ▼•  Ossulston,  hundred  of,  ii. 
376.  376 1/.  877  fl. 
Merrill  v.  Frame,  i.  322  a.  [c].  ii.  178  b. 

[a]. 
MeritoQ  ▼•  Beon,  i.  275  6* 

V.  Gilbee,  i.  282.  [c]. 

■■         -  ▼•  Stephens  or  Stevens,  ii.  101  g. 

101  f. 
Men3rfield  v.  Berrey»  ii.  101  $.  101  v. 
Merrjrman  v.  Carpenter,  ii.  60  c* 
Messenger  v.  Armstrc^ng,  i.  276  c.  [a]. 
Messiii  V.  Massarenc,  Lord,  ii.  107  a. 

Metcalf  V.  Bruin,  ii.  414  a.  [a]. 
Methin  v.  ThisUeworth,   hundred  of, 

ii.  377. 
Meox  V.  Howelly  i.  333  &.  [c]. 
Mewbum  v.  Langley,  ii.  336  d* 
Meyer  v.  Gregson,  ii.  201  c. 
Meyrick  ▼.  Whishaw,  L  1866.  [c]. 
Meysev  v.  Camell,  ii.  61  a* 
'  Michel  ▼•  Croft,  ii.  9  a. 

V.  Cue,  ii*  72  c. 

V.  Nea]e»  i.  24. 

Middleham  v.  Bellerbv,  ii.  84  a.  [fi], 
Middlemore  v.  Goodale,  i.  241  a.  [^]. 
Middleton  v.  Bryan,  i.  58.  [a]. 

.  V.  Cliesemao^  i.  337  c. 
V.  HiU,  ii.  72  ^ 


MiJdleton  v.  Sandford,  ii.  61.  [/]. 

V.  Weeks,  i.  32  a. 

V.  Wynne,  ii.  46  c. 


Middlewood  v.  Blakes,  ii  200  a.  201  c. 
Mifflin  V.  Morgan,  ii.  61. 
Mil  V.  Polion,  ii.  60  a.  [A]. 
Milbanke  v.  Jolli£Pe,  ii.  94  a. 
Milborn  v.  Copeland,  ii.  101  n.  [^]. 
Milboume  v.  Dashbume,  i*  151. 
Mildenhall's  case,  i.  142. 
Mildmay  v.  Hungerford,  n.  386. 

V.  Smith,  ii.  47  r.  71  a.  344. 

Mildmay's  case,  ii.  Sf. 


—  V.  Price,  i.  27. 


Miles's  case,  ii.  72  u 
Miles  V.  Williams,  i.  235  [/]. 
Millar  v.  Horton,  ii.  8  d,  \fi]. 
Miller  v.  Bradley,  ii.  148  d. 

V.Shaw,  i.  269*. 

Milles  V.  Fletcher,  ii.  203  c. 
Milliken  v.  Fox,  i.  207  c. 
Millington  v.  Goodwin,  ii.  101  s,  [to]. 
Mills  V.  Auriol,    i.  238.  240  a.  241  i. 

241c. 
—  V.  Bond,  ii.  59*.  155. 

V.  Mills,  i.  230l 

— —  V.  Spencer,  i.  131  a.  [J"]. 
Milne  v.  Gratrix,  ii.  133  c.  [irfj. 
Milnes  v.  Branch,  i.  241  a.  [^]. 
Mil  ward  v.  Clerk,  ii.  59*. 
Mioett  v.  Andersont  ii.  201^ 
Mints  V.  Bethil,  i.  117.  ii.  409. 
Mires  v.  Solebay,  ii.  47  c. 
Mirrill  V.  Smith,  i.  286a. 
Mitchel  V.  Reynolds,  i.  312  c. 
Mitchell  V.  Cockborne,  ii.  137  c  [A]. 

V.  Edie,  ii.  203  c.  203  d. 

I  V.  Gibbonsy  ii.  61. 

■  V.  Harris,  ii.  133.  133  a. 
V.  Milbank,  i.  207  a. 

-  V.  Reynolds,  ii.  156. 

■ V.  Stavely,  i.  32  a.  [a]. 

V.  Tarbutt,  i.  291.  [/]. 


—  V.  Wheeler,  ii.  101  f. 


Mitford  V.  Cordwell,  ii.  72.  148  a. 
Mo£bt  V.  Parsons,  i.  33*.  [c].  33  c.  [c]. 
Moir  V.  Royal  Exchange  Ass.  Co.  ii. 

200  c  [c]. 
Mois  V.  Bruerton,  ii.  I  c. 
Molins  V.  Wetby,  ii.  101  r. 
MoUett  V.  Brayne,  i.  326  c.  fn}.  • 
Monckton  or  Monkton  v.  Pashley,  i.  24. 

277  a. 
Moneux  v.  Goreham,  ii.  47  a.  [c]. 
Monk  V.  Butler,  ii.  325* 
—  V.  Cooper,  ii.  422a. 
Monke  v.  Morris,  ii.  72  it. 
c2 


:names  of  cases  referred  to. 


195?. 

c4. 


MonoiDgton  v.  WUUain,  ii.  97  b, 
MoDprivate  v.  Smith,  i.  28  a.  [i]. 
Moody  V.  Pheasant,  i.  58.  [a]. 
Moon  V.  Andrews,  i.  3Sd  a. 

V.  Jones,  i.  291. 

Moone  v.  Heaseman,  ii.  388  m. 

V.  Smith,  i.  38  c. 

Moor  ats. i.  131.  [/]. 

V.  Bullock,  i.  142. 

— —  v.,  Garrett,  i.  92  a. 

V.  Hawkins,  ii.  388  /. 

Moore  v.  Blake,  i.  261  a. 
— —  V.  Bowmaker,  i.  92^.  [c]. 

— —  v..6oodright,  ii.  101  «. 

■  V.  Jones,  i.  291  a-  "• 

V.  Meagher,  i.  243  rf.  [/]. 

V.  Pyrke,  i.  264  A.  [c]. 

— ^—  V.  Wilson,  ii.  47  it- 
Moravia  V.  Sloper,  i.  90. 

V.  Hunter,  i.  207  /.  [i]. 

Mordant  v.  Thorold,  ii.  45. 
More  V.  Clypsam,  ii.  74  b. 

V.  Finch,  ii.  60  a. 
■—  V.  Jones,  i.  291. 

V.  Morecombe,  i.  215. 

Morewood  and  Wood,  i.  269. 
Morfoot  V.  Chivers,  ii.  101  d.  101  g. 
Morgan  v.  Edwards,  i.  233  [a]. 

V.  Griffiths,  i.  195  g.   [tc].  ii. 

388  a. 

V.  Hughes,  i,  228  a.  228  rf. 

—-v.  Man,  ii.  84c.  84 fi?.  [c]. 

V.  Mann,  i.  103. 

Moron's  case,  i.  308  a.  135  6.  [<f|. 
Mohce  V.  Bank  of  England,  ii.  51. 
Morris  v.  Golder,  i.  ^5  a. 

V.  Hayward,  ii.  59.  ic],  59  a.  [c]. 

V.  Ludlam,  i.  67  b. 

—  V.  Pugh,  ii.  1  c.  1  rf. 

■  ▼.  Rees,  ii.  61. 

— —  V.  Reynolds,  i.  327  c, 

V.  Stacey,  i.  211.  [c]. 

Morris's  case,  i.  9  a.  [d]. 
Morrow  v.  Saunders,  i.  9d,  [^]. 
lif  orse  v.  James,  i.  38  a.  92* 

•: V.  Slue,  ii.  345  [a]. 

Morton  v.  Lamb,  i.  320  a.  320  d.   ii. 

352^. 
Mosdel.Y.  Middleton,  i.  66  a.  161. 
Moteley  v.  Cocks,  ii.  101  q.  101  U 

■  V.  Pierson,  ii.  114  c. 
Moses  V.  M<Ferlan,  i.  92  b.  [c]. 

^-  V.  Norris,  i.  356.  [c]. 

Moss  V.  Byrom,  ii.  202. 
— ^  V.  Gallimore,  i.  234  b. 


Mosse  V.  Archer,  ii.  178  b. 
Mostyn  v.  Fabrigas,  i.  74  [A].  2466. 
Motteux  V.  London  Ass.  Company,  ii. 

200.  201  d. 
Mountford  v.  Catesby,  ii.  178. 

-  V.  Gibson,  i.  265.  [y]. 

-  V.  Griffin,  Lord,  ii.  68  a. 


Mountney  ▼.  Andrews,  ii.  46  c.  721* 
Mounson  v.  Bourn,  i.  219  a.  219  c.  21 9  d, 
V.  Redshaw,  ii.  286. 


Mountstephen  v.  Brooke,  i.  291  d.  [d]. 

ii.  63>  [/]. 
Moxon  V.  Atkins,  ii.  200  [a]. 
Moyle  V.  Ewer,  i.  229  a. 
Moyser  v.  Gray,  i.  195  a. 
Mucklestone  v.  Thomas,  ii.  156  b. 
Mucklow  V.  Mangles,  ii.  47/-  [to.] 

V.  St.  Geor^,  ii.  137  d.  [A]. 

Mulcarry  v.  Eyres,  ii.  256. 
Mulgrave  v.  Oeden,  ii.  47g. 
Mullett  V.  Sheddon,  ii.203(/.  [/]. 

Mullings  V.  ,    ii.  42  i.    £f]. 

336  c.  [ej. 
Mulso  V.  Shere,  ii.  71  b, 
Munroe  v.  Howe,  ii.  52  a.  [6]. 
Munt  V.  Tremamondo,  ii.  336  d. 
Muriel  v.  Tracy,  i.  230  a. 
Murray  v.  East  India  Company,  i.  340. 
[a].  ii.63/[o]. 

V.  Hubbart,  i.  318. 

V.  Stair,  Earl  of,  i.  58.  [a]. 

V.Wilson,  i.  92.  328  a. 


Muscot  V.  Ballet,  ii.  181  b, 
Musgrave  v.  Shelley,  i.  319  e, 

V.  Wharton,  ii.  72 p* 

Mussen  v.  Price,  i.  269  b. 
Myn  v.  Cole,  ii.  319. 


N 

Nadin  v.  Battle,  i.  35a.  [a]. 
Nagle  V.  Edwards,  i.  142.  [/]. 
Nantes  v.  Thompson,  ii.  902  d. 
Napier  v.  Schneider,  ii.  107  a.  [6}. 
Napper's  case,  i.  61. 
Nares  v.  Huntingdon,  ii.  210  e, 
Naish  v.  Tatlock,  i.  264  a. 
Nafih  V.  Nash,  i.  210a.  [a]. 

V.  Ptelmer,  ii.  178  a.  [a]. 

Nathan  v.  Giles,  i.  67  a.  [c].  67  b.  [dj. 
ii.  148  a.  [a].  148/,  [c]. 
Neale's  caset  i.  127. 
Neale  v,  Dc  Garajr,  i.  8  a.  ii.  209  c. 

^  V.  Ledger,  ii.  133*.  [c]. 

=-  V.  Porter,  i.  33  rf.  [*]. 


NAMES  OF  CASES  REFERRED  TO. 


Needham  v«  Bennet,  ii.  193  a.  [a]  194. 
Neltborpe  ▼•  Dorrington,  i.  291  k.  ii. 

47  A. 
Kelthrop  v.  Anderson,  ii.  47 1. 
Nerot  V.  Wallace,  i.  211  c.  228. 
Nervin  v.  Munns,  i«  60  a* 
Nesbitt  T.  Lushington,  ii.  202.  202  b, 
Nevil  ▼•  SaonderB,  ii.  lib. 
Nevill  T.  South,  ii.  71  a. 

V.  Yarwood,  i.  312^. 

Neviaon  ▼.  Whitley,  i.  295  bi 
Newby  ▼.  Reed,  h.  203  e. 
Newgate  v.  Degelder,  ii.  133 c.  [dl^. 
Newfiall  V.  Bernard,  i.  28. 268. 
Newland  v.  Osman,  ii.  84. 
Newman  t.  Bailey,  i.  244  a. 
^— —  ▼.  Faucett,  ii.  61. 
—  V.  March,  i.  187. 

V.  Moore,  i.  207  e.  209  a. 

'  V.  Newman,  i.  66  a.  [c]. 


— -  V.  Stafford,  inhabitants  of,  ii. 

376. 
Newmarch  v.  Clay,  iL  415.  [A J. 
Newnham  v.  Law,  ii.  72  A. 
Newport  v.  Mildomy,  ii.  96. 
Newton  ▼•  Richards,  ii.  72  U 
Niblet  ▼•  Smith,  ii.  84  b.  84  d. 
NichoA's  case,  ii.  48. 
Nicfaok  V.  Gnmnion,  i.  327  a.> 

▼.  Hooper,  ii.  388  /. 

—  ▼.  Lee,  i.  295.  [a]. 

V.  Ravnbred,  i.  320  a. 

Nicolas  V.  Killigrew,  ii.  117  c. 

NicoU  ▼.  Glennie,  ii.47/*  [x].  IVJ a. 

Nightmgale  v.  Stockdale,  i.  130.  [cTj* 
Nind  V.  Marshall,  i.  60.  [f}.  ii.  178  a. 

Nines  v.  Sculthorpe,  i.  211  b.  [A]. 
l^xon  V.  Jenkins,  ii.  47  g*  [^]- 
Noble  V.  Kennoway,  ii.  200* 
■  ▼.  King,  ii.  178  a.  [a]. 

Noel  Y.  Nelson,  i.  219  b.  336.  336  b. 

V.Wells,  i.275a. 

Noke  V.  Awder,  i.  234  a. 

▼.  Ingham,  i.  207. 

Nokes's  case,  i.  60,  322  a. 
Nonell  V.  Hullet,  i.  67  i.  [e]. 
Noniien  v.  Kettlewell,   ii.  2006.  [d'\. 

201  g.  [o]. 

V.  Rcid,  ii.  200  i.  [rf]. 

Noone  v.  Smith,  i.  33  c. 
Norfolk's  case,  Duke  of,  ii.  388  k. 
Norris  ▼.  Gawtry,  hundred  of,  ii.  375  a. 

378  a. 
— — :7  V.  Harrison,  i.  288  c.  [z]. 


Norris  v.  Staps,  ii.  312.  312  c. 

V.  Warden,  i.  74  a.  [^]. 

North  v..  Coe,  i.  346  c.  353. 

▼.  Shakespeare,  ii.  72  «• 

V.  Winskell,  i.  67  a. 

Northampton's  case,  Earl  of,  i.  244  b, 
Northampton,  Lord,  v.  Lord  St.  John, 
1.274.  275  6. 
Northumberland,  Duke  of,  v.  Errington, 
i.  154a.[«] 
Norton  v.  Acklam,  i.  240  a. 
•^—  V.  Fermer,  i.  142. 

V.  HarvejT,  i.  27.  337.  ii.  72*.- 

■'         ▼.  Ladd,  i.  147  a. 
— —  V.  Palmer,  i.  317  a. 
■  V.  Simme  or  Simmes,  i.  66  a. 

117  a.  118.  ii.  155. 

V.  Syms,  i.  117- 

Norwich,   Sheriffs  of,  v.  Bradshaw,  ii. 

305a. 
▼•  Norwich,  ii.  337. 


Norwood  V.  Read,  i.  68.  216  a.  ii.  73. 


Nottingham  v.  Jennings,  ii.  388  a. 
Nottingham's  case,  ii.  158^. 
Nowel  V.  Dier,  i.  247. 
Nuby  V.  Jenkins,  ii.  148^1 
Nutt  V.  Bourdieu,  ii.  202. 


Oakapple  v.  Copous,  i.  2763.  £a]. 
Oakley  v.  Davis,  i.  300  c/.  [i]. 
Oates  V.  Aylett,  ii.  212. 
—  V.  Bromhiil,  i.  327  c. 

V.  Biydon  i.  287  a.  319  c. 

V.  Frith,  ii.  370. 

>  V.  Robinson,  ii.  68  a.  70  c. 

Oble  V.  Dittlesfield,  i.  210. 
Obrian  v.  Ram,  ii.  6  a.  72 1.  72  k, 
0*Callaghan  v.  Marchioness  Thomond, 
i.  210  a.  [a]. 
Odell  V.  Moreton,  ii.  212. 

V.  Wake,  i.  241  c  [5]. 

Odes  V.  Woodward,  i.  219/. 
Odiam  v.  Smith,  i.  300.  ii.  168  a. 
Odington  v.  Darby,  i.  250  a. 
Odjr  V.  Yate,  ii.  101  c 
Ogilvie  V.  Foley,  ii.  187  a. 
Ognell^s  case,  i.  281.  ii.  10?  a.  303. 
Ognell  V.  Paston,  ii.  101  aa* 

V.  Randol,  ii.  148.  148  a. 

Okeover  v.  Overbury,  ii.  101  U 
Oky  V.  Sell,  ii.  155. 
Oldfield  V.  Witherley,  hundred  of,  n. 

379  a. 
c  3     ^ 


NAMES  OF  CASES  REFERRED  TO. 


Oldham  y.  Bewicke,    i.  215. 

Oliver  y.  Beotinck,  i.  131  h.  [g^].  244  b. 

Olorenshaw  v.  Stanjrforth,  ii.  101  7. 
Ongier  v.  Jenyns,  iu  200  [a]. 
Oniony.  Tyrer,  i.  279c. 
Onslow  y.  Corrie,  i.  24>1  c.  [s]. 

■  y.  Horaoi  ii.  307  6. 

■  y.  Smithy  i.  9  a.  [6].  ii.  2. 45 1. 

210  (f. 
OnyoDS  y.  T^rrcr,  i.  279  a. 
Ord  y.  Fenwick,  ii.  47  »•  117  d. 
..^  V,  Howard*  i.  8  a. 
Ordwey  y.  Godfrey,  i.  219  *.  ii.  72  i. 
Oreswick  y.  Armer^,  i.  68. 
Orford>  Mayor  o^  v.  Richardson,  i. 

22. 
Orgill  y.  Kempshead,  i.  33  d.  [f]. 
Orraelade  y.  Cooke,  i.  32  a.  327  a.' 
Orton  y.  Butler,  ii.  118.  [b}.  286.  [A]. 

■  y.  Vincent,  ii.  61.  61  a. 
Osbaston  y.  Stanhope,  ii.  SJl 
Osborny.  Churchman,  ii.  97^.  [c]. 
y.  Goyemora  of  Guy's  hospital, 

i.  2696. 
Osborne  y.  Crosbem,  i.  154  a.  291^. 

y.  Rogers,  i.  28.  312  d.  ii.  207. 

350  a. 
*— _-  y.  Steward,  ii.  168  a. 

■  y.  Sture,  ii.  168. 168  a. 
Osborn's  case,  ii.  307  6* 
Osboum  y.  Rider,  i.  286  a.  ii.  291. 
Osmere  v.  Sheafe,  ii.  97  i. 
Osinrald  v.  Legh,  ii.  175tf. 
Ottlipy  V.  Brown,  ii.  137  e»  [6]. 
Oxford's  case,  Chancellor  of,  ii.  47  €. 
Oxford  y.  Waterhouse,  i.  195  rf.  [/]. 
Overbury  y.  Overbury,  i.  278  c. 
Overton  v.  Syddall,  i-  1176.  241  b.  ii. 

304. 
Owen  y.  Lewyn,  ii.  47^1 1 17  b» 

■  V.  Nail,  ii.  60  a. 

V.  Woolley,  ii.  64.  [/]• 

Owen's  case,  i.  258  a. 
Owston  y.  Ogle,  i.  154.  [a]. 


Padgel  V.  Priest,  i.  2646. 
Page  V.  Creed,  i.  300  [/]. 
■        v.  Denton,  i.  333  a. 
^—  v.  Fry,  ii.  202  c. 

. v.  Harwood,  i.  135  a. 

*— -  v.  Hay  ward,  ii.  45  c. 
»—  v.  Par^f.  20*. 


Page  v.  Tulse,  ii.  61  b.  61  c. 

v.  Vogel,   11.  2.  [A]. 

— .  V.  Wiple,  i.  230  a.  [6]. 
Paget  v.  Gee,  u2SSd. 
Paget's  case,  ii.  251. 
Pam  y.  Malory,  ii.  369.  371. 

V.  Sheltropi>e,  i.  215. 

Paine  v.  Bustin,  i.  9  6.  [if|. 
Palethorp  v.  Furnish,  ii.  68 1.  [^3 
Palfrey's  case,  ii.  308. 
Palgrave  v.  Windham,  i.  217* 
Palm  v.  Nicholson,  ii.  107.  [6]. 
Palk  y.  Dunning,  i.  280. 
Pallister  y.  Pallister,  ii.  61  d  [w]. 
Palmer  v.  Blackburn,  ii.  209  6.  [/]. 

V.  Ekins,  i.  269  a.  Sl2d.  325 a. 

ii.  207  a.  418  a. 

y.  Hooke,  i.  676. 

y.  Humphry,  ii.  68  e.  6Sf. 

— —  v.  Knowllis,  ii.  68  6. 

y.  Lawson,  i.  216  a.  329.  u.73. 

v.  Stone,  ii.  84  6.  84  d. 

y.  Taylor,  i.  135  «.  [c]. 

Palmer's  case,  ii.  68  d.  68  e. 
Palms  y.  Peterborough,  Bishop  of,  f. 

117  a. 

Panton  y.  Hall,  ii.  6  c.  9.  51a.  72  d. 

721.72  0.72  p.  727. 

y.  Isham,  i.  3236. 


Paradine  v.  Jane,  i.  422.  422  a. 
Paramour  v.  Verwold,  i.  22.  ii.  5d, 
V.  Yardley,  ii.  8  d» 


Parcel's  case,  ii.  308. 
Pariente  v.  Plumbtree,  i.  35  6.  ii.  61 6. 
Parker  V.  Atfield,  i.  333,  334.  336  6. 
337.  337  a.  337  c.  ii.  50. 
'■  v.  Briscoe,'  i.  278.  [k]* 
— —  y.  Curson,  Sir  John,  i.  250^. 
— —  v.  Eastwood,  i.  74  a.  [i]. 

V.  England,  ii.  596.  [«]. 

v.  Fenn,  ii.  150  a.  [a]. 

v.  Gage,  ii.  168-a. 

■■  y.  Godin,  ii.  47  g» 

•  v.  Harris,  ii.  101  v»  101  ». 

■  v.  Langley,  i.  228  a.  228  </. 
V.  Lawrence,  i.  207.  ii.  101  c. 

■  y.  Patrick,  ii.  47  e.  [ij. 

y.  Potto,  ii.  201^. 

y.  Sadd,  i.  306  a. 

— —  y  Stamland,  i.  276  «.  [e]. 

v.  Taylor,  ii.  1176. 

y.  Thacker,  ii.  388  a. 

▼.  Thoroton,  ii.  349  a. 

¥•  Welby,  ii.  61  c.  61  r.  155  a. 

Parkes  y.  Middleton,  i.  48. 117.  117  a. 

ii.  410. 
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Parkbuntv.  Sheaon.  ii.  74  a. 

V.  Smith,  i.  112  b.  ii.  *2. 388. 

Parkin  v.  Radcliffe,  ii.  168  «. 
Parris's  case,  ii.  101  d. 
Parrot  v.  Spraggoo,  ii.  101 U  [«]. 
Parry  v.  Barry,  i.  3l2c. 
Parslowe  v.  Wcedon,  iL  8  ^. 
Parsons  v  Crosby,  i.  291 1.  [A]. 

-^ V.  Freeman,  i.  277  c  277^1 278. 

278  6. 

V.  Gell.  i-,  2l9c-. 

V.  King,  ii.  1  a. 

-  V.  Lanoe,  i.  278  c.  278^. 

V.  Scott,  ii.  203  d.  [/]. 

Partington  v.  Butcher,  ii.  63  k^  \f\^ 
Partridge  V.  Ball,  ii.  305 £.  [r]. 

—-  V.  Bere,  i.  276  «.  [a]. 

V.  Court,  ii.  117  rf-  [«]. 

Parvjs  V.  Yeaton,  ii.  305  a. 
Pascal!  V.'  Sparing,  u  68. 
Pasroer  v.Prowse,  i.  152. 
Patrick  ▼.  Greenway,  i.  346  b. 

V.  Johnson,  i.  92.  296.  ii.  6  a. 

V.  Lowre,  i.  28  i.  346  c.  346  d. 

Patterson  v.  Scott,  i.  238. 

PatUson  ▼•  Robinson,  ii*  47  &•  [/*]. 
Paul,  St.  V.  Rivers,  Earl  of,  ii.  137. 
Paul  V.  Rogers,  L  58. 
Fauler  t.  Delander,  ii.  47  n. 
Paul's  St.,  Dean  of,  v.  Capell,  ii.  101  /• 
Pawsey  v.  Lowdall,  ii.  386. 
Pawsoo  V.  Watson,  ii.  200  c.  201. 
Paxton  v.'Popham,  ul9Sd  C^j- 
Payler  y.  Homersham,  ii.  47 1,  [c'^. 
Payne  v.  Acton,  i.  33  d,  \Jc]* 

V.  Brigham,  i-  312  d. 

— —  V.  Drewe,  i.  219  g.  [i]. 

V.  Rogers,  i.  325. 

Peaceable  v.  Reed,  i.  319  a. 
Peacock  V.  Bell,  ii.  101  r. 

■  V.  Peacock,  i.  14.  ii.  5  c.  84  a. 
V.  Purvis,  u  276/  [e].  ii.  290. 

L/]. 

Peake  v.  Davis,  ii.  209  b.  [6]. 
Pearce  v.  Bacon,  i.  349. 
Peared  and  Chambers,  i.  98 
Pearsall  v.  Summersett,  ii.  415a.  [c}.. 
Pearson  v.  Henry,  i.  210  b. 

▼.  Majrnard,  ii.  45  i.  [«]. 


^  ▼•  Pearson,  ii.  94* 

Peate  v.  Ougly,  i.  279  A. 
Peck  ▼.  Hill,  u.  S19a. 

Y.  Methold,  i.  33  a. 

Pecke  V.  Ambler,  i.  33  e. 
Peddell  v.  Kiddle,  i.  800.  l/\. 
Pedley  v.  Goddard,  i.  327  «. 


Peers  v.  Henriques,  i.  28. 
Peeters  v.  Opie,  i.  320  d.  ii.  107  h.  156  b^ 

374. 
Peles  and  Jervis,  i.' 59. 
Pelham's  case,  ii.  42  m. 
Pelles  v.  Saunderson,  i.  140a.  \d\. 
Pells  v.  Brown,  ii.  388  &.  388  c. 
Felly  V.  Royal  Ex.  Ass.,  ii.  200.  201  d. 
Pemberton  v.  Pemberton,  i.  279^.  [z]. 
V.  Shelton,  ii.  201  a.  286. 


Pembroke,  Lord,  v.  Jeffereys,  Lord,  ii. 

94  A. 
Pembroke*8  case,  ii.  72  0.  93  a.  94  a. 
Pencavin  v.  Trapping,  ii.  117* 
Pendlebury  v.  Elmott,  i.  14.  296. 
Penhallo's  case,  i.  135  a. 
Penhey  v.  Hurrcll,  ii.  386. 
Pennant's  case,  i.  287  d.  288.  288  & 
Penping  v.  Piatt,  i.  117  b.  274.  ii.  181  a. 
Penny  v.  Harvey,  ii.  1  d. 
Penoyer  v.  Brace,  ii.  6. 51  a.  72^.72  A. 

72f.l01;N 
Penphrase  v.  Lansdown,  i.  277  d. 
Penrice's  case,  ii.  44  c/. 
Penruddock  v.  Clerk,  ii.  101  Xi, 
Penry  v.  Jones,  ii.  194. 
Penryn's.case,  ii.  38. 45  /•  45  n. 
Penset  v.  Hutchings,  i^  14. 
Penson  v.  Gooday,  ii.  171  c. 
V.  Hedges,  i.  291. 


Penton  v.  Robarts,  ii.  259  i.  [e]. 
Pepper  v.  Gorbam,  i.  327 1.  [t\. 
Peppin  v.  Cooper,  ii.  415  a.  [cj. 

v.  Solomons,  ii.  203  a.  203  b  [e^ 


Perkins  v.  Lambe,  ii.  45  a. 
'  v.  Perkins,  i.  236. 

V.  Pettit,  ii.  72  q.  [A]. 

V.  Smith,  ii.  47  g* 

V.  Woolaston,  ii.  101  g.  101 1. 


Perkinson  v.  Gilford,  i.  216  a.  218.  il^ 

344,  345. 
Perrier's  case,  i.  162. 
Perry  v.  Campbell,  ii.  101  h. 

v,  Diggs,  ii.  47  /.  47  w. 

V.  Jackson,  ii.  121. 

V.  Kirk,  ii.  1  d. 

-  V.  Nicholson,  i.  6$,  324  a.  ii.  62& 

62(?. 
Pery  v.  White,  i.  185  a. 
Petchet  V.  Woolston,  i.  219  b.  ii.  72 1. 
Peter  v.  Opie,  i.  320^. 
Peters  ▼.  Anderson,  ii.  415.  [&]• 

V.  Brown,  ii.  63^'.  [0- 

Peto  V.  Pemberton,  i.  235  b.  ii.  305  a. 
Petree  v.  Duke,  i.  347  [a].  847-  [^]. 
Petrie  v.  Fitzroy,  i.  318  a. 
c4 
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Petrie  v.  Hannay»  i.  285  a.  ii.  117  c. 

■  V.  Hanway,  ii.  1S7  e.  [6.]. 

V.  White,  ii.  6S  i. 

Pettifer's  case,  i*  219  a.  ii.  101 19. 
Pheasant  v.  Finch,  i.  3126. 
Phelips  V.  Barrett,  ii.  59  a.  [c}. 
Phelps  V.  Lewis,  ii.  210  «. 
Hiilips  V.  Biron,  i.  27. 

■;   ■    i'^Ym  Fieldhig,  ii.  352 if. 
m    i        V.  Philips,  i.  184  a. 

^ .'V.  Smitn,  i.  250  c. 

Phillips  V.  Barber,  ii.  201  k.  iq].  2012  a 

[«] 
■  V.  Berry,  ii.  101  x.   ' 

■  V.  Cockayne,  i.  295  [a]. 
V.  Fielding,  i.  320  c/. 

.  V.  Jansen,  I.  132  a.  [A]. 

, V.  Price,  i.   195/   [i] 


Pinchon's  case,  i.  68.  216  a.  216  & 
Pindar  ▼.  Ainsleyt  ii.  4f22a. 

V.  Wadsworth,  i.  346  *. 


195  A. 

w. 

. V.  Smith,  i.  250  a. 

-! V.  Weeks,  i.  14. 

i  V.  Whitehead,  ii.  61/.  [t]. 

Phillipson  v.  Mangles,  i.  38  b.  [/]. 
PhilUskirk  v.  Pluckwell,  i.  210  a.  [a]. 
Philpot  V.  Hoare,  i.  288  a.  [u].  2886. 

V.  Muller,  i.  297  d. 

Phipard  v.  Mansfield,  i.  185  6* 
Phipoe's  case,  i.  1356,  [</]. 
Phipps  y.  Sculthorpe,  i.  325  a.  [c]. 
Phyn  V.  Royal  Exchange  Assurance, 

ii.  202. 
Picard  v.  Brown,  i.  333.  [c]. 
Pickering  v.  Banks,  i.  295  b.  [g]. 
.1        ■    >  V.  Barkley,  ii.  201  k. 

V.  Watson,  i.  327  a. 

Pickman  v.  Robson,  ii.  72  v.  [q], 
Pickstock  V.  Lyster,  ii.  51.  [a]. 
Pie  V.  Coke,  iuUSd. 
— ^  V*  Cooper,  i.  8  a. 
Pierce  v.  Blake,  i.  98. 
Pierson  v.  Westward,  hundred  of,  ii. 

374  a. 
Pigge  v.  Gardner,  i.  73. 
Piggot  and  Heme's  case,  i.  142. 
Piggot  T.  Wilkes,  ii.  101  b  b. 
Piggott  V.  Salisbury,  Lord,  i.  319  A.  [e]. 
Pigot  V.  Rogers,  ii.  1  d. 

V.  Sympson,  i.  142  a, 

Pigott  V.  Truste,  i.  161.  [*]. 
-rn—  V,  Waller,  i.  277/ 
Pilfold's  case,  ii.  45  n. 
Pilkington  v.  Bagshaw,  ii.  422^. 

V.  Peach,  i.  6,  7. 

'■  V.  Stanhope,  ii.  422 b. 
Pinager  v.  Gale,  i.  92. 
Pinbury  v.  Elkin,  ii.  388  /. 


Pine  V.  Leicester,  Countess  of,  i.  237. 
Pinkney  v.  East  Hundred,  Inhabitants 
of,  i.  2856.  ii.  422e, 
Pinkny  y.  Bullock,  ii.  293  i. 
Pinnei's  case,  ii.  137/  [c]. 
Piommer  y.  Webb,  ii.  101 1. 
Pipon  y.  Pipon,  i.  275.  [a]. 
Pippet  y.  Heam,  i.  228  a.  [/].  230  a. 

[fij. 
Pine  y.  Anderson,  ii.  203.  [rf]. 
Pitcher  y.  Bailey,  i.  356.  ii.  61  g-  [*]• 

-—  y.  Toyey,  i.  241  b. 

Pitt  y.  Bridgewater,  i.  210. 

y.  Chick,  i.  351.  353,  ii.  SK. 

y.  Coney,  ii.  101  /. 

y.  Donoyan,  i.  243  c/.  [i]^ 

—  y.  Green,  i.  233.  [a]. 

y.  Russel,  i.  112  a. 

y.  Shew,  ii.  259*.  [e]. 

Pittam  y.  Foster,  ii.  63  &. 


w- 


Pitts  y.  Gainee,  i.  340. 
Flasket  y.  Beeby,  ii.  7.  M- 
Piatt  y.  Hill,  i.  135  a.  [c]. 
Player  y.  Bandy,  ii.  48.  [/]. 
Playter's  case,  ii.  74. 
Playters  y.  Sheering,  i.  195^. 
Pleydell  y.  Pleydel^  ii.  388  /. 
Plomer  y.  Long,  ii.  415.  [/]. 

y.  Raine,  ii.  405.  [a]. 

y.  Ross,  i.  58  e.  [/]. 


64  a. 


103  (/. 
[6]. 

Plumer  y.  Marchant,  i.  333. 
Plummer  v.  Wildman,  ii.  207*  [m]. 
Plunket  y.  Holmes,  ii,  38 1  a.  382. 382  6. 

■  y.  Penson,  ii.  8  6.  8  c.  8  e.  11  a. 

Plymton  y.  Howell,  ii.  61  a.  [r]. 
Pooklington  y.  Peck,  ii.  72  v. 
Podger's  case,   i.    151.    319.    319^. 

ii.  386, 
Poideyin  y.  Hanrey,  ii.  60  6.  [i]. 
PoUard  y.  Blight,  1.  317. 

y.  Evans,  i.  230  a. 

y.  Luttrell,  i.  319g. 

y.  Scholy,  i.  295.  295  a.    " 

Pollen  y.  Hubard,  i.  2786. 

Polyblank  y.  Hawkins,  i.  253. 

Pomfret  v.  Windsor,  i.  319  a. 

Pool  y.  Chamock,  ii.  101 1. 

—  V.  Longucvill,  i.  195  c. 

Pool's  case,  i.  319 1.  ii.  259  a.  2596.  [ej. 


NAMES  OF  CASES  REFERRED  TO. 


Poole  ▼.  Broadfield,  ii.  72  v.  [;J. 
»— -  V.  Gardner 
Pope  ▼.  Brett,  ii.  357. 


>  V.  Gardner,  i«  140  a.  [dj 


▼.  Foster,  it.  291  b.  291  b.  [a]. 

— •  ▼•  St.  Leger,  i.  229  a. 

—  V.  TiUman,  ii.  74  c.  [a]. 
Pople  ▼.  Wyatt,  i.  161  a.  [i]. 
Pordage  ▼•  Cole,  i.  320  A.  ii.  1076. 

156^.351.  352.  352  c. 
Portchester,  Lord  ▼.  Petrie,  ii.  I486. 
Porter  T.  BradHey,  ii.  388  6.    388  c. 
S8Sd.  Id].  388  c. 
■  ▼.  Porter,  iL  422c. 

V.  Shephard,  i.  320  a.  320  df. 

.T.  Sweetnam,  i.  241  3.  [r]. 

▼.  Yiner,  ii.  61  d.  [«]. 

Portin^n's  case,  ii.  42  m.  96.  96  a. 
Porzehos  ▼.  Maddocks,  ii.  S36d. 
Postan  v.  Stanway,  i.  300  a. 
Posteme  v.' Hanson,  ii.  79. 
Potter  V.  North,  i.  28  b.  353.  ii.  326. 

327. 
I—  V.  Potter,  i.  277*.  277  c.  278/. 

V.  Turner,  ii.  101 «. 

Potts  V.  Bell,  ii.  201. 

V.  Ward,  L  327  c.  [•].  ii.  133*. 

Id]. 
Pouller  V.  Killingbeck,  i.  269*. 
Powdick  V.  Lyon,  i.  286.  [A]. 
Powel  ▼.  Rich,  i.  74  a.  [k], 
Powell  V.  Do^  ii.  6a  (g]. 
i V.  Fanner,  i.  Sl2d. 

—  V.  Fidlarton,  ii.  210  c. 
▼.  Graham,  ii.  117  c.  [/]. 

▼.  Hopkins,  ii.  74  a. 

V.  Lay  ton,  i.  217*  Id].  291  c. 
Power  V.  Whitmore,  ii.  207.  [m]. 
Powers  ▼.  Cook,  i.  312i^ 
Powley  V.  Newton,  ii.  117  c.  [c]. 

▼.  Walker,  i.  333*.  [k]. 

Poynton  ▼.  Forster,  i.  229.  [a]. 
Pk'aed    ▼•   Cumberland,   Duchess    of, 
i.327*.  ii.  84c.84rf.  [c]. 
F^ankerd  ex  parte,  i.  313.  [a]. 
IVatt  ▼.  Groome,  i.  300.  [c]. 

V.  Rutlidge,  i.  195  c. 

Fk^ndergast  v.  I>avis,  iL  61. 
Ih'eston  ▼•  Funnell,  iu  388  a. 

Y.'  Holmes,  ii.  Be. 

Fkettyman  ▼.  Lawrence,  i.  300  *• 
Price  V.  Crofts,  i.  230  a. 

▼.  Fletcher,  i.  233  a.  276. 

V.Hill,  i.  74*. 

V.  Jenkins,  i.  242. 

— -  V.  Parker,  ii.  73. 


Prichard's  case,  ii.  101  q, 
Priddle  and  Nipper's  case,  i.  22,  23. 

268  a. 
Priddy  V.  Henbrey,  ii.  101  k.  [n]. 
Prince's  case,  i-.  275* 
Prince  V.  Molt,  ii.  171. 

▼.  Nichcrfson,  i.  217.  [*].  333*. 

[c]. 
V.  Rowson,  i.  265. 


Pritchet  V.  Waldron,  ii.  377  c. 
Probinia  v.  Roberts,  ii.  47.  [*}. 
Ph)ctor  v.  Bishop  of  Bath  and  Wells, 

ii.  388^. 
—  V.  Johnson,  i.  60  a.  6  c.  72*. 
V.  Newton,  ii.  181. 


Plrowse  y.  Turner,  ii.  101  c. 
Prugneli  v.  Grosse,  ii.  iS6. 
Prydyerd  v.  Thomas,  ii.  101  d. 
Prynne  v.  Sloughter,  ii.  9  a.  210  c. 
Puckle  V.  Moore,  ii.  63.  63  *. 
Pugh  V.  Robinson,  ii.  1  d. 
Puliein  V.  Benson,  i.  21.  300  rf.  ii.  60. 
Pullen  V.  Burkbeck,  ii.  68^:  69. 
V.  Purbeck,  ii.  68  *.  68  c.  68/1 

68^. 
PuUerton  ▼.  Agnew,  i.  66. 
PuUin  V.  Stokes,  i.  211  c. 
Pulteney  v.  Townson,  ii.  6  a.  101  w. 
Purcase  v.  Jegon,  ii.  318. 
Purcell  V.  M'Namara,  i.  230  a.  230  a. 
•[*].ii.  291*.  [a]. 
Purefoy  v.  Rogers,  ii.  381  a.  388  a. 
Purset  V.  Hutchings,  i.  84  a.  ii.  5  b.  5  c. 
Purslow's  case,  L  258  a.  319^. 
Purslow  V.  Baily,  ii.  62  a.  ISSc.  [rfj. 
Put  t(  Rawsteme,  ii.  47  j9.  47 ;. 
Putland  V.  Putland,  ii.  68  d.  [*].  79c. 

Ix]. 
Putt  V.  Nosworthy,  i.  291. 291  *.  ii.  21 1. 
—  v.  Vincent,  i.  291  *. 
Pyke  V.  Pullejrn,  i.  84  a.  ii.  5*. 
Pyne  V.  Dor,  ii.  47  c. 
V.  WooUand,  i.  265. 


Quantock  v.  England,  ii.  63*.  63/. 
Queen's  College  v.  Hallett,  i.  322*. 

[cl. 
Quick's  case,  i.  219*.  [t]. 
Quick  V.  Ludborrow,  ii.  215. 
Quincy  ex  parte,  ii.  259  a. 


NAMES  OF  CASES  REFERRED  T(X 


R 


Raby  v*  Robinson,  ii.  96.  96  a. 
Rackham  v.  Jesupi  ii»  47  d. 
Radcliff  or  Ratcliffe  v.  Burton^  ii.  100. 
101  e.  101 0. 
Radclifie  ▼.  TyOjltj,  i.  8166.  [a]. 
Radley  v.  Manning,  i.  295. 
— — •  T.  Radge>  ii.  74?  a. 
Radnor  v.  yandiebendy»  li.  44  c.  [e}. 
Ran  V.  Wells,  i.  800a.  336/.  [g}. 
Raine  y.  Bell,  ii.  201  e. 
Rainsford  v.  Smith,  i.  S15. 
Rambert  ▼.  Cohen,  i.  325. 
Ramsbottom  ▼•  Buckhurst,  i.  92  6.  [c]. 

ir»  69  «.[/]• 
Ramsden  v.  Jackson,  i.  219  6.  219  c. 

335. 
Ramstrom  v.  Bell,  ii.  200a.  [ft]. 
Randal's  case,  ii.  212. 
Randal  v.  Cockran,  ii.  203  h. 
— •  V.  Wale,  fi.  72  y, 
Randall  v.  Randall,  i.  32  a.  [a.] 
Rannv.  Hughes,  i.  112a.  210ft.  21L 
228.  ii.  ISrf.  [«].  137  c. 
Randle  v.  Webb,  ii.  6.  [p]. 
Rashleigh  v.  Salmon,  lu  107  a. 
Ratcliffe  v.  Eden,  ii.  377  a.  377  ft.  377  c. 
Rawbone  v.  Hickman,  ii.  319  a. 
Rawlio's  case,  i.  325  a. 
Rawlins  t.  Danvers»  i.  38  a.  [^]. 
Rawlinson  v.  Gunslon,  ii.  71  dL  72^. 

. T.  Shaw,  i,  291  k. 

Raw]3m's  case,  ii.  117^.  418.  418  a. 
Rawson  ▼.  Johnson,  i«  320  4/.  ti.  352  a. 
Raj  V.  Davis,  ii.  47  »•  [aj. 
Raymand  v.  Oking,  hundred  of,  iL  375. 
Raynard  v.  Chase,  i.  312,  312  a. 
Rayner  t.  Godmond,.  iu  202  c.  [y]. 

V.  Spicer,  ii.  336  c.  [c]. 

Raynor  v.  Fitler,  i.  312  a. 

Rea  V.  Bumis,  ii.  73. 

Read's  case,  i.  22. 

Read  and  Readmaa*s  case,  ii.  72  g. 

Read  v.  Bingham,  i.  219. 

.— ^  w  Brooknaii,  i.  9  a.  323  a. 

"^^^  y.  Dawson^  ii.  319  ftw 

-i-i-  V.  Farr,  i.  287  d. 

—  V.  Golding,  i.  33c4  [c]. 

V.  H^wke,  i.  347-  847  a. 

•—  V.  How,  i,  347. 

V.  Nash,  i.  211  a.  211" ft.  [i]. 

—  V.  Phelps,  i.  262  a.  [c]. 


Read  v.  Wilmot,  L  90. 
Reading  v.  Roystoo,  ii.  S</.  8  c. 
Redding  v.  Lyon,  i.  347  fL 
Redding's  ease^  i.  250 1^  ii.  101  r. 
Bedford  v.  Garrod,  ii.  101  u  [f }• 
Redman  r*  Edolph,  i.  346^:  ii.  101  c. 

y.  Idle,  L  299.  ii.  72  Ok  72*. 

V.  London,  ii.  201  r.  [m]. 


Redridge  v.  Palmer,  i.  300.  L/]." 
Redshaw  v.  Hester,  ii.  7  c.  8.  8  a. 
Reech  ▼•  Kennegal,  L  2106.  211.  ii. 

137  c* 
Reed  v.  Stone,  ii.  336  c.  [c]. 
— -  V.  Taylor,  i.  280  a.  [ft  U 
Rees  V.  Abbott,  i.  291  c.  291  d. 

V.  King,  i.  287  /.  [»]. 

— ^  V.  Morgan,  L  195  ft. 
Reeve  v.  Farmer,  i.  32  a.  [a]. 

V.  Lonjg,  ii.  387,  388. 

Regina  v.  Raines,  1.  17a  ii.  292. 
■'  V.  Banks,  ii.  336a. 

^v.     Buccleugh,     Duchess    of; 

ii.  159. 

V.  Bucknall,  ii.  114  ft. 

V.  Bucknell,  ii.  ISSd. 

V.  Canterbury,  Archbiphop  ii^^ 

i.  275  ft. 

V.  Clarke»  i  356. 

V,  Clerk,  i.  356.  363. 

V.  Drake*  i.  121. 

V.  Ford,  ii.  6.  72^. 

V.  Franklyn,  i.  249. 3Q9ft.  312  a. 

V.  Hannon,  ii.  308. 

■  V.  Harper,  i.  309.  312  a. 
V.  Harris,  ii.  148^/. 

'■  V.  Highmore,  i.  262  a.  [a]. 

■  ▼.  Hoskins,  i.  24g. 

*  V.  Maddox,  i.  312. 

r  V.  Morgan,  i.  312. 

V.  Paty,  iL  101. 

V,  Sewell,  i.  295. 

T.  Simpson,  i.  263  a.  [i]. 

▼.  Stratford,  ii.  159  ft. 

y.  Tuchin,  i.  249.  ii.  94  ft. 

"y.  yaux»  Lord,  i.  14.  h.  5  ft. 

V.  Watts,  ii.  158  rf. 

y.Wig^^,  L  135  ft. 

y.  Yamngton*  i.  2S0.  • 

Reginer  v.  Fogossa,  ii.  103  ft.  • 
Register's  case,  iL  43  ft. 

Reid  V.  Clarke,  ii.  377  c. 

y.  Harrey,  iL  200  ft.  [c]. 

y.  Taylor,  i.  230  a.  [ft]. 

Rejindoz  y.  Rimdolphi  ii«  101  rf.  101  o. 

101  ;i. 


NAMES  OF  CASES  REFERRED  TO. 


Renuumt  ▼•  Breiaiidge»  !•  1  a.  [a]. 

Renalds  ▼.  Amith,  ii.  60  a.  [A]. 

Reach  v.  Britton,  ii.  60. 

Rennie  ▼•  Robmton,  i.  S25  «•  [c]. 

Rettsby  ▼•  Mannings  ii.  62. 

Rear  t.  Long»  iL  212^ 

Rex  ▼.  ,  i.  219  A,  [t]. 

-.— —  ▼•  Adderlejr,  ii.  47  9. 

— —  V.  Aickin,  i.  263. 

T.  Alcock,  u9eOd.iSOe. 

T.  Aldenham,  i.  856.  868. 

V.  Alderton,  L  243 «. 

V.  AUeD,  i.  268a.  [Q.  285. 

— -  V.  All  Saintly  Lihabttants  of,  ii. 

101  e. 
^^»  ▼.  All  Saints  and  St.  Mary,  ii. 

158  ». 

—  ▼•  AIsop,  i.  263  i. 

—  ¥•  Amerjy  L  9  b,  [rf].,9c.  ii.  2. 
-— —  T.  Amies*  i.  818. 

— -  V.  St.  Andrews,  Parish  of,  ii.  158e. 
15911. 159  ^. 

▼.  Apsley,  u  249. 

-.*«-▼.  Armagh,  Archbishop  of,  ii.28. 

—  T.  Amesby,  i.  813.  [d]. 

—  ▼.  Arnold,  i.  170. 
— *▼•  Askew,  i.  301.  [o]. 

—  V.  Atkins,  u  135  c. 

▼.  Atkinson^  i.  248  a.  249  a. 

▼•  Aylett,  1.  118. 

— —  ▼.  Aylofe,  ii.  46  a. 
— *  V.  Ayres,  t.  185  c. 

V.  Bagshaw,  i.  812  e. 

V.  BaSy,  i.  131  A. 

¥.  Batntoa,  i.  25a 

— ^y.  Bake,  i.  135  c. 

— .  V.  Baker,  i.  263. 

— .»  V.  Balme,  i.  135  i.  [e]. 

T.  Barker,  i.  268  «.  [k]. 

— **  T.  Barlow,  ii.  61  b* 

▼.  Barrett,  i.  262  c.  263  i. 

V.  Barwe!l,  i.  263. 

—  ▼.  Beach,  i.  250c. 
«-^  V.  Bear,  i.  121. 

— ^  V.  Berks,  Sherif  of,  ii.  61  d.  [x]. 
— —  V.  Bigg,  il.  305  b. 

V.  Bissex,  i.  268. 

^-^  ▼•  Blaney,  i.  262  A 

«— ^  ▼.  Bodenham,  ii.  158  a. 

_  ▼.  Boston,  Corporation  of,  i.  312  c. 

V.  Boughey  ii.  422  c.  [6]. 

— -  ▼.  Boys,  i.  185  b. 

^^  ▼.  Bridekirk,  ii.  lS9d.  [i], 

V.  BroughtoR,  ii.  158  c. 

▼.  Bryao)  i.  262  c.  263. 


Rex  V. 

V. 

—  V. 

—  V. 

V. 

— -  V. 
^^  V. 

V. 

Y. 

^—  V. 

V. 

—  V. 

▼. 

V. 

^^  V. 

—  V. 

—  V. 

■  T. 

■  V. 

— ~  V. 

■     I  ■  V. 

V. 
— ►  V. 
— -  V. 

■  V. 

■        V. 

— —  V. 
V. 

v. 
-^— ▼. 

—  V. 


Buck,  i.  250  c. 

Buckingham,  Marquis  of,  i.  269; 

Bunney,  i.  368. 
Burdett,   i.  182  &.    [k].  2436^. 
t^].  ii.  291  c.  [M. 
Burkett,  i.  185. 
Burridge,  i.  808  a. 
Bury  St.  James',  ii.  137rf.  [*]. 
Butler,  ii.  72p.  72  #.  174. 
Capper,  i.  210  a.  [a], 
Carlile,  i.  131.  [c]. 
Carter,  i.  249. 

Chandler,   i.  268  b.    263.   [i] 
26Sd.[nJ. 
Chapman,  i.  291  c-  [c].  ii.  72.  [#J. 
Clarke,  L  263  a. 
Clement,  i.  181.  [c]. 
Clifton,  ii.  158^ 
Clover,  i.  856. 
Cochrane,  Lord,  i.  301.  [«]. 
Coffgan,  y.  422  !/.[&]. 
CoU»,  ii.  61  d. 
Coller,  i.  312. 
Collinboum,  i.  815. 
Cornwall,  ii.  101  a. 
Cornwall,  Sheriff  of,  ii.  61  c. 
Corrock,  ii.  158</. 
CotteriU,  it.  114  c. 
Cotton,  i.  219  A.  [t].  ii.  47  a. 
[c}.  70  c. 
Creevey,  1. 131.  [c]. 
Crisp,  i.  263.  [A].  263.  [f]. 
Crowther,  i.  262  A.  262  </. 
Damen,  i.  268  a.  [i}. 
Danser,  i.  75. 
Darley,  i.248a.  [a]. 
Davie,  i.  313.  316. 
Davis,  i.  263. 
Dawes,  ii.  59. 
De  Berenger,  i.  801.  [a]. 
De  ManneviUe,  ii.  84.  [a]. 
Dempsey,  i.2686. 
Devon,  Sheriff  of,  ii.  47.  [6]. 
Dickenson,  i.  250c.  887.  ii.  808. 
Drake,  i.^S^d. 
Dryden,  ii.  72A. 
Dttriiam,  Bishop  cf,  i.  275  &• 
Dyer,  i.  962.  262c.  [/]. 
Eardishnd,  ii.  159c.  [A}. 
Eastboumen  i.  7. 
Ecdesfield,!.  23.  (>].  ii.  158^: 
[c].  159c.  [g]. 
Ely,  Bishop  of,  i.  136  a. 
Essex,  Sheriff  of,  ii.  61  c  [y}> 


NAMES  OF  CASES  REFERRED  TO. 


Rex  V.  Ew,  ii.  72  p. 
— -  V.  Fairweatlier»   i.  250  a.  250  e. 

2S0iL 
_  ▼.  Fanshawy  ii.  158  cf. 
«—  V*  Farewell^  ii.  IBS  a. 
V.  Ferrandt  i.  S6S.  [i]. 

—  V.  Ferrisy  i.  S12  6. 
«— ^  T.  Fbher,  i.  ISl.  [«]• 
— —  ▼•  Flecknowy  ii.  161. 
——▼.Fleet,  i.  131.  [e]. 
— .▼.  Ford,  i.262c 
▼.  Fox,  i.  809  a.  312. 

—  V.  Bredlandi  L  812  a. 
— —  V.  French,  i.  812. 
V.  Fuller,  i.  262,  268. 

—  V.  Gage,  i.  262  c. 

V.  Gafie,  i.  81^  i. 

»—  V.  Gamlingay,  ii.  158  b* 
— .  ▼•  Gately,  i.  815.  816. 

«—  ▼.  George's,  St.,  Hanover  Square, 
ii.  1596.[«]. 
— .  ▼•  Gibson,  i.  275  6.  [c]. 
▼.  Giles',  St,  Cambridge,  ii.  158^1 

*  W- 

V.  Gilham,  ii.  291  c.  [6]. 

v.Gill,  i.  812  f.  816. 

▼.Gillett,  i.  185  c. 

▼.  Glossop,  i.  268.  [k].  268  a.  [k]. 

_  V.  Glover,  i.  2S0d. 
_  V.  Goldstein,  i.  2il2  a.  [6]. 
— .  V.  Granger,  ii.  210  d, 
— .  V.  Ghreen,  i.  809  a. 

V.  Grreepe,  i.  248. 

-.i.  V.  Grove,  ii.  808  a. 

—  v.  Haddock,  ii.  158  & 

— -  v.  Haffworthingham,  ii.  118.  [a]. 
— «  v.  Ha&hire,  hundred  of,  ii.  4^  a. 

V.  Hall,  i.  262.  262  c.  ii.  428.  [&]. 

-^— V.  Hammond,  ii.  158^. 
— — -  V.  Hardwicke,  ii.  808. 

—  V.  Harris,  i.  185a.  185 i.  2686. 
^- —  V.  Harrison,  i.  250  d.  856. 
»— i  V.  Harrow,  ii.  158  6.        , 
V.  Hartford,  ii.  158  a. 

.^^  V.  Hartley,  i.  268. 

V.  Hatfield,  ii.  158  c.  159  a.  Id]. 

—  V.  Hayes,  i.  250a.  2B0d. 
— —  V.  Hazell,  i.  262a.  [a]. 
V.  Hawks,  i.  268  b. 

— i- V.  Heaseman,  i.  812  e.  81& 

—  V.  Helps,  i.  268  i.-  [/]• 

— —  v.Hendon,  Lord  or  Manor  of, 
il4t22d.{b]. 
.— —  V.  Hethersdi  i.  868. 
V.  Hill,  i.  262& 


Rex  V.  Hill  and  Another,  i.  185  A.  [c]. 
— — .  V.  Hockeohul,  i.  250  c. 

V.  Hocknall,  i.  250  a. 

-*«-  V.  Holland    or  HoUond,   ii.   27* 

62  a.  {d}. 
-^—  V.  Hopper  and  Others,  L  81  a. 

V.  Hopkins,  ii.  84.  [a]. 

V.  Homdon  on  the  Hill,  iL  118* 

— —  ▼•  Home,  h  248. 
*—  V.  Homsey,  iL  157.  159  a. 
-p—  V.  Hotch,  i.  809  a. 
<—  V.  Hungerford,  ii«  805  a. 
— —  V.  Jane,  i.  250e. 

—  V.  Jarvis,  i.  2G2b* 

'—^  V.  JeSeries,  i.  262  a.  [a]. 
•«— •  V.  Johnson,  L  27*  [c].  262  c.  818. 

816.858. 
-*—  V.  Jordan,  i.  Sl2d. 
— —  V.  Jukes,  i.  262  a. 
V.  Kempson,  i.  268. 

—  V.  Kent,  i,  262c.  [/]. 

—  V.  Kent,  Inhabitants  of,  ii.  IBSd. 

V.  Kent,  SheriflT  of,  ii^  61  d.  [y2* 

—  V.  Kerrison,  ii.  158  d.  [6]. 
V.  Kilderby,  i.  184.  248  a.  269  a. 

ii.  5  a.  157.  890a«. 
V.  Killett,  i.  263. 

—  V.  Knott,  ii.  101  r. 

V.  Landaff,  Bishop  of,  i.  228  c.     • 

—  V.  Lee,  i.  131.  ^cj. 

—  V.  Leominster,  li.  159  c.  159  cf. 
.  V.  Lewis,  i.  195^. 

— —  V.  Lindsey^  Inhabitants  of,  ii.  158^. 

— •  V.  Lister,  i.  809  a.  812  a. 

V.  LitUe,  i.  262^.  262  d.  268. 

— — •  V.  Liverpool,  Mayor  of,  ii.  159  b. 
V.  Lloyd,  L  268.  812  c.  iL  175  c. 

W- 
— — .  V.  Logffen,  i.  275. 

V.  London,  Sheriflb  of,  ii.  61  c. 

[A].  61  c.  Id].  61  c.  [/].  61  f. 

W.  6lf.  [i]  61  g.[i]. 

—  V.  Love,  L  249. 
V.  Lovet,  i.  268. 

— —  V.  Ludlow,  St.  Lawrence,  iL  187<^. 

-_  V.  Lvme  Re^,  i.  22.  48. 

V.  Marriot,  i.  250  c. 

V.  Marriott,  i.  262  b. 

V.  Marsack,  i.  185  a.  [c]. 

*—  V.  Marsden,  i.  248^.  [g].  . 
— ^—  V.  Marton,  iL  158y: 


NAMES  OF  CASES  REFERRED  TO. 


Rex  V.  Martyr,  i.  262  c  [/]. 

V.  Matters,  i.  262  a.  {if}. 

— -T.  MaUhews,  i.  135  a.  24Sa. 

T.  Afichael,   St.,  Inhabitants    of, 

i.248a. 
V.  Middlesex,  Sherifi  of,  ii.  61  a. 

[*].  61  d.  [«].  61  e.  [ft].  61  e.  [c]. 

61  If.  !>].  61e.  [/].  61/.  [A]. 

61/.  M-  61/  L/J.  61 5.   U] 

V.  MUes,  ii.  72  »•  [g].  72  c. 

^— ▼.  Moor,  i.  Slz. 
.i— -  ▼•  Moseley,  ii.  84.  [a]« 

▼.  Munroe,  i.  309. 

y.  Netherlong,  ii.  I59(u  \d].  159ft. 

[p]- 

V.  Neville,  i.  135. 

V.  Norwich,  City  of,  ii.  159  «. 

<— -  ▼.  Norwich,  Inhabitants  of,  ii.  157* 

▼.  Nottingham,  County  of,  i.  23* 

<—  ▼.  Owen,  i.  313. 

*—  V.  F&ncras,  St,  ii.  159  c. 

y.  P^ke,  i.  356. 

y.  Patdiett,  i.  263  ft. 

V.  Pearse,  i.  263.  [f].  263 «.  [k]. 

—  V.  Penderryn,  ii.  158/ 

—  y.  Percival,  i.  250  a. 

V.  Perring,  ii.  61  e.  [d]. 

y.  Perry,  ii.  349. 

y.  Pickman,  ii.  70  e.  10  e.  [i]. 

y.  Picton,  i.  262  c. 

— —  y.  I^ercy,  i.  262  d. ' 

y.  Pitts,  i.  263 1;. 

_-«y.  Bym,  i.  309a. 

y.  Ponsonby,  i.  250  a. 

y.  Poynder,  ii.  423.  [ft]. 

y.  Ptatten,  i.  262  a. 

y.  Pollen,  t.  263. 

y.  Read,  i.  263. 

y.  Rennett,  ii.  422  d.  [ft]. 

y.  Rhodes,  i.  263  ft.  275  ft.  [c]. 

y.  Roberto,  i.  262.  ii.  158  c. 

y.  Robinsoir,  i.  135  ft.  250  e. 

—.^y.  Rogers,  iu  308  a.  [a]. 

y.  Routledge,  i.  309  ft. 

y.  Rowpell,  i.  135  c.  [/]. 

y.  Saloway,  i.  361,  362. 

—  y.  Scammonden,  ii.  97  a. 

V.  Scale,  i.  263  ft.  [m]. 

y.  Sellers,  i.  312  a. 

_  y.  Semple,  i.  14  a.  [a]. 

y.  Seiieant,  i.  250  d. 

y.  Shakespeare,    ii.   209  ft.    [c]* 

209rf.  [g]. 

y.  Sheffield,  it.  ISSe.  159  a.  159  ft. 

y.  Silcot,  i.  263  ft. 


Rex 


y.  Slaughter,  i.  309. 312  a. 

.  y.  Sloper,  i.  219g.  [%]* 
y.  Sloper  and  Auen,  ii.  70/ 
y.  Smith,    i.   135-  135  a.   135  5. 
[e].  2630^ 

-  y.  Smithies,  ii.  61  d, 

'  y.  Solowa^,  i.  361,  362. 
.  V.  Soper,  ii.  84.  [a]. 
y.  Sparling,  i.  262  a. 

-  y«  Staughton,  ii.  161. 
.  y.  Stephens,  ii.  158  ft. 

-  y.  Stevens,  ii.  291. 

-v.  Stone,  i.  135  c.  262  ft.  262^* 
[<f|.  262^.263. 

-  V.  Strong,  i.  312 a. 

-  V.  Surrey,    Sheriff  of,    ii.  61  rf. 

[z,  a].  61  e.  [d].  61/ 

-  y.  Sutton,  i,  243ft.  [g]*  ii.  819. 

-  y.  Swallow,  i.  263. 

-  y.  Symonds,  i.  263  ft. 
-V.Taunton,   St.  Mary,  ii.  158a. 

[a]. 

-  V.  Teal,  i.  301.  [a]. 

-  y.  Thead,  i.  263. 

-y.  Thompson,    i.  263.  263.   [A]. 
ii.  158  ft. 
.  y.  Thorpe,  i.2S0a. 
-V.  Tilly,  i.262rf. 

-  y.  Townsend,  ii.  159  c. 
-V.  Tucke,  i.  262  a. 

-  V.  Turner,  i.  262  ft.  [d]. 
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T,  Sheddon,  ii.  200  a.  [A]. 


Rigden  v.  Vallier,  i.  186&.  ii.  97  a. 
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— ^  ▼.  Wem,  i.  277  a.  277  h.  278  *. 

▼.  York,  Abp.  of,  i.  336  a.  [it],  ii. 

97b.le] 
Rogers  v.  Allen,  i.  26^.  [A]. 
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— —  T.  Brooks,  ii.  175  c. 

V.  Carter,  i.  282  b.  [c]. 
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Ruston  V.  Hatfield,  ii.  47  r.  [c]. 
Rutland's  case.  Countess  of,  ii.  474.  [^1* 
Rutland  v.  Rutland,  i.  217  a.  ii.213. 
Rutter  V.  Mills,  i.  286  a.  ii.291. 
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Saltern  v.  Saltern,  ii.  388  k.  388  /. 
Salvador  v.  Hopkins,  ii.  200. 
Salvin  V.  Clerk,  i.  3196. 
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Sampson  v.  Brown,  ii.  72  s.  [»].  101  k 
Sams  V.  Dangerfield,  ii.  84  a! 
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93  a. 
Sheffield  v.  Orrery,  ii.  388  c. 

V.  Ratcliff,  i.  260. 

Shelly  V.  Wright,  i.  97. 103.  lOSd.  [6]. 
Shepherd  v.  Charter,  ii.  107  a, 
— — —  T.  Macreth,  ii.  101  y. 
— —  V.  Orchard,  ii.  101. e. 
■■  ▼.  Shepherd,  i.  278 e. 
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V.  Smith,   i.  3004.  (gl^SOOd. 


NAMES  OF  CASES  REFERRED  TO. 


Taylor  v.  Va}e»  ii.  97  c. 

—  T.  Welited,  i.  229  «. 

V.  Whitehead,  i,  322  a.  ii.  114  a. 

160. 
Tebbe  v.  Popplethwayte,  ii.  96  6. 
Teed  v.  Eiwoithy,  i.  291 1.  [A]. 

V.  Martin,  ii.  203  [rf]. 

Tempaoy  v.  Bumand,  u  234.  [c]. 
Temple  t.  Chandos,  i.  277 1.  [A]. 
Tenant  v.  Goldwin,  i.  322.  ii.  114  b, 
Tennant  f.  Henderson,  ii.  200  b,  [c]. 
Tenny  y.  Agar,  ii.  388  d.  [d]* 
Teny  v.  Duntze,  i.  320  b. 
Tesmood  V.  Johnson,  i.  118.  286  a.  ii. 

290  a. 
Tesseyman  v.  Gildart,  i.  195  g.  [^1- 
Tetherington  t.  Golding,  ii.  71  e. 
Tew  V.  Winterton,  il  58  a.  [i]. 
Tewkesbury  v.  Brichnell,  ii.  114  c.  [c]. 

V.  Diston,  ii   114  A.  [c] 

Tey'scase,  ii.  46  c. 
Thackeray  v.  Turner,  ii.  71  c.  [y]. 
Thackray  v.  Harris,  ii.  71  d.  [m]. 
Thaxbie  v.  Smith,  ii.  171  6. 
Thayer  v.  Thayer,  ii.  62. 
Thelluson  v.  Ferguson,   ii.  107-  201  e, 
201 1.  202  rf.  210  c. 
Thellusson  v.  Woodford,  ii.  387. 
Theobald  v.  Crickmore,  ii.  336  a.  [c]. 

T.  Long,  i.  92  a. 

Thetford  v.  Thetford,  ii.  1 80  a. 
Thomas  v.  Cadwallader,  ii.  1566.  S52d. 
y.Cook,   i.  236  a  [A].  236  c. 

V.  Co.urtnay,  ii.  137^1  [c]. 

V.  Desanges,  ii.  148  rf.  [6]. 

V.  Evans,  i.  33c.  [c].  278  A. 

V.  Foyle,  ii.  203.  [rf]. 

■  V.  Pemberton,  i.  241  Ip]. 

▼.  Thomas,  i.  184a.  276  b.  [a]. 

V.  Wiiloughby,  ii.  31 9 a. 

■  V.  Young,  ii.71  d.  [o-]. 
Thompson  v.  Demand,   i.   130.  [d]- 

■  V.  Bernard,  i.  243  c.  [{]• 

■  V.  Bristow,  i.  35  a. 

V.  Charnock,  ii.  l.S3c.*[y*3. 

V.  Collier,  ii.  211. 

V.  Hollf,  i.  141. 

V.  Hunt,  i.  334., 

V.  Leach,  i.  2366.   ii.  383. 

383  a. 
— —-  V.  Maberley,  i.202a.  [a]. 
— — —  V.  Osbom,  ii.  63 1.  [r]. 

V.  Bock,  i.  161.  [c]. 

V.  Rowcroft,  ii.  201  /.  203  c. 

— — —  V.  Thompson,  i.  219. 


Thompson  v.  Whitmore,  ii.  201  k.  [y}. 
V.  Withers,  i.  325  a. 


Thomson  ▼.  Brown,  ii.  47  s.  [a]. 
— — ^^—  V.  Clerk,  ii.  5  c. 

V.  Stent,  [ii.  117  c.  [c]. 

V.  Wilson,  y  236  c.  [«]. 

Thoresby  v.  Sparrow,  i.  9  a. 
Thorley  v.  Kerry,  i.  248.  [a]. 
Thorn  v.  Watkins,  i.  275.  (d]. 
Thorne  v.  Fuller,  i.  210  A.  [A]. 
Thome!  v.  Lassels,  i.  14.  27. 
Thorneton  v.  Bernard,  ii.  74  a. 
Thoroey's  case,  i.  250  a. 
Thornton  v.  Adams,  ii.  284  a.  [a]. 

V.  Dallas,  ii.  72  c. 

■  V.  Williamson,  i.  300  a. 

Thoroughgood  v.  Scroggs,  ii.  101  r. 
Thorp  V.  Thorp,  ii.  352  c. 

V.  Wingfield,  ii.  Md. 

Thorpe  v.  Beer,  ii.  101  A.  [c]. 

v.  Thorpe,  i.  320.  320  a.  820*. 

320  </.  ii.  107  i. 
Thrale  v.  Cornwall,  i.  238.  240.240  a. 

241c. 

V.  Vaughan,  ii.  101 L 

Throckmorton  ▼.  Tracy,  i.  216.  228  a. 
[c].  ii.  305  a. 
Throgmorton  v.  Broke,  ii.  45  /• 
■  V.  Holy  day,  ii.  388  m.    • 


Thursby  v.  Halburt,  ii.  337. 

V.  Plant,  i.  241  c.  241  d.   ii. 

182.  302.  304.  304  a.  305  a. 
Thurston  v.  Mills,  i.  21 9g.  [f].  ii.  70  c. 

V.  Thurston,  ii.  47.  [A]. 

V.  Vincent,  i.  74  b» 

Thurtell  v.  Mutford,  Inhabitants  of,  ii. 

378  a. 
Thwaites  v.  Ashfield,  i.  285  a.. 
Thynnc  v.  Protheroe,   i.  275  a.  [c].  ii. 

47  ».  [a]. 
Tickner  v.  Tickner,  i.  278  b. 
Tiernay  v.  Etherington,  ii.  201* (/• 
Tighe  V.  Crafton,  ii.  72  c.  [«]. 
Tilburgh  v.  Tarbut,  ii.  388  a. 
Tilford  V.  French,  ii.  62  c. 
Tilly  V.  Richardson,  ii.  101  /. 
Tilney  v.  Norris,  i.  1  a. 
Tilsden  v.  Parfriman,  ii.  1. 
Timbrell  v.  Bullock,  i.  204* 
Timbull  V.  Mills,  ii.  47  nk 
Timmins  v.  Rawlinson,  i.  276.  [al.  2766. 

Tinkler  V.  Prentice,  i.  287.  C^]. 
Tippet  V.  Hawke;y,  i.  154.  ii.  117. 
Tippin  V.  Cosin,  ii.  11  b. 
■-  V.  Grover,  ii.  305. 
d  3 


NAMES  OF  CASES  REFERRED  TO. 


TippingT.  Johnson,  i.  92a.  [&].  ii, 72«. 

Tisdale  V.  Essex,  ii.  178.181a. 
Titley  v.  Foxall,  i.  8  6.  9  a.  [a].  90. 296. 
Tocock  V.  Honyman,  ii.  101 1. 
Tolputt  V.  Wells,  i.  S8S4.  [«]. 
Tombs  V.  Fainter,  i.  58  b.  [d\.  ii.  187  c. 

w. 

Tomkins  v.  Gratton,  ii.  72  yh. 

V.  WilUicar,  ii.  127.  [«r|. 

Tomlin  v.  Brookes,  ii.  117 
Tomlinson  v.  Arriskin,  i. 

■■  -v.  Dighton,  ii.  97- 
Took  V.  Glasscock,  i.  235  a.  ii.  175/ 

176.  283. 
Tooley  v.  Windham,  ii.  137  a. 
Toomes  v.  Etherington,  i.  275^. 
Tbpham  v.  Braddick,  ii.  127.  \d\^ 
Totterdell  v.  Glazby,  i.  812  c. 
Totty  V.  Nesbitt,  i.  9  a. 
Toussaint  v.  Hartop,  ii.  133  6.  [^]. 
■  V.  Martinnant,  i.  264  a.  [6]. 

Towers  v.  Barrett,  i.  269  h. 
Townley  v.  Steel,  i.  112  a. 
Townson  v.  Wilson^  ii.  84  a.  [A]. 
Trahearne  v.  Cieabrooke,  i.  238. 
Trankersley  y.  Robinson,  ii.  63  a. 
Trapaud  v.  Mercer,  i.  103  a. 
Trask  V.  French,  i.  136  a.  [a].  140  a. 

T^aub  V.  Schmidt,  i.  67.  [a]. 
Travers  v.  Twistleton,  ii.  133. 
Trebarefoot  v.  Greenway,  i.  207. 
Treblecock's  case,,  ii.  61  g. 
Treene  v.  Hiccox,  ii.  5  b, 
Treil  V.  Edwards,  i.  219  c. 
Trenchard  v.  Hoskins,  i.  59. 
Trent  v.  Hannin^,  t.  184  a.  [6]. 
Treport's  case,  ii.  418. 
Tresfaam's  case,  i.  333. 383c.  334. 337  h. 
Treswaller  v.  Keyne,  i.  169. 
Trethewy  v.  Ackland,   i.  337.  337*. 

ii.  72  A. 
Trevenian  v.  Howell,  ii.  137  c. 
Treverton  v.  Hicks,  i.  347. 347  a. 
Trevett  v.  Aggas,  ii.  47  *.  48.    . 
Treviban  v.  Lawrence,  i.  325  a.  ii.?l. 

72  n.  418  a. 
Trevjllian  v.  Pine,  i.  347  c.  347  rf. 
Trevivan  v.  Lawrence,  ii.  418  a. 
Trevor  v.  Wall,  i.  73.  74*.  90.  ii.  171a. 
Trevors  v.  Michelbourne,  i.  195  a. 
Trinder  ▼.  Watson,  ii.  101  h 
Trippet  v.  Eyre,  ii.  133  4. 
Trot  V.  Spurling,  ii.  148  c. 
Tiutman  v.  Holder,  i.  300  a. 


Truelock  v.  Wliit0»  u  S5Sa.       *« 
Trueman  v.  Fenton,  ii.  63 j.  IS?  d.  [Q. 
Hurst,  L  527*  207  c* 


Trundell  v.  Trowell,  ii.  209  c. 
Truscott  v.  Carpenter,  i.  28.  296. 
Tryer  v.  Bridgman,  ii.  101  k*  [n]. 
Tuchin's  ease,  i.  243  a. 
Tucke's  case,  i.  21 9  <^. 
Tucker  v.  Thurston,  i.  277  c  [A]- 
Tufton  v.  Temple,  i.  22. 
Tully  V.  Sparkes,  ii.  101  n. 
Tunno  v.  Edwards,  ii.  203  d.  [/]. 
Tumbull  V.  Moreton,  ii.  61*.  OT- 
Tumer  v.  Davies,  i.  264  *•  [c]- 

V.  Evles,  i.  38*. 

V.  Horton,  i.  246  a. 

V.  Lee,  i.  281.  282. 

—    V.  Phillips,  i.  21 1  a. 

V.  Richardson,  i.  241.  [jp]- 

V.  Turner,  ii.  73. 


Turner's  case,  i.  118.  334.  337*. 
Tumor  V.  Turner,  i.  195 g.  [«].  195*. 
Tweedale,  Marchioness  of,  v.  Coventry, 

ii.  8g. 
Twells  v.  Colville,  i.  195^.  [A]. 
Twemlow  v.  Oswyn,  ii.  201  /.  [r]. 
Twynam  v.  Pickard,  i.  241  a.  [g].  288*. 

W- 
Twyne's  case,  i.  ^a. 
Tyler  v.  Wall,  i.  14. 298.  ii.  5  a. 
Tyndal  v.  Hutchinson,  i.  38  a.  ii.  187  a. 
Tyrie  v.  Fletcher,  ii.  201  c. 
TyrreFs  case,  ii.  11a. 
Tyssen  v.  Clarke,  ii.  45  c.  45  k,  45  /. 
Tyte  V.  Willis,  ii.  388  a. 

U 

Udalv.  Udal,  ii.251. 
Ughtred's  case,  i.  319 1.  320  a.  320*. 

ii.  107*. 
Underwood  v.  Parks,  i.  131. 
Uppom  v.  Sumner,  i.  21 9g.  [t.]  ii*  70  c. 
Urquhart  v.  Barnard,  ii.  201  c.  [/]• 


Vale  v.  Bayle,  ii.  47 ».  47*. 
Valentine  v.  FaEWcett,  i.  195  c. 
Vallance  v.  Dewar,  ii.  200.  [a]. 
Vallejo  V.  Wheeler,  ii.  202. 
Vanaston  v.  Mackarly,  ii.  291. 
Vandeput  v.  Lord,  i.  227*  228. 
Vandyck  v.  Whitemore,  ii.  201. 
Van  Henbeck's  case,  i.  295  a. 
Vansandau  v.  r= 1  ii-  72c.  [»]. 


NAMES  OF  CASES  REFERRED  TO. 


Vaagfaan's  case*  ii*  40. 
Vaugbap  v.  Atkins,  ii.  #83 1/. 
'  ▼•  BrowDy  i.  S65* 

V.  Williama,  ii.  101  c* 

Vaux  T.  Draper,  ii.  116  «• 

T.  Steward,  ii.  llGa. 

VaTaaor  ▼•  Baile,  ii.  7Sp» 

■  «  ▼.  Faux,  ii.  101  e. 
Vavisor  ▼.  Brian,  ii.  810. 
Vawser  v  Jeffrey,  i.  878  a.  [i»]. 
Veale  ▼.  Gatesdon,  i.  384.  ii.  50.  51. 

T.  Roberts,  i.  183. 

T.  Warner,  i.  165.  892.  ii.  893  b. 

Ven  T.  PhilliM,  i.  SOa  [/]. 
Venables  f.  Morris,  ii.  Hi.  {»]• 
Vennor  ex  parte,  ii.  161. 
Vere  v.  Cawder,  i.  84.  [c]. 
—  V.  Holyoke,  ii.  72  #. 
Verelst  v.  Rafael,  ii.  101  e.  101  o. 
Vemat  v.  Debuste,  ii.  101  k. 
Vernon's  case,  ii.  88. 
Vernon  v.  Alsop,  i.  66* 
■  V.  Jefferys,  i.  154  a.  891  g. 

>  V.  Smith,  i.  841  a.  [y]. 
V.  Vernon,  i.  195  c.  [/}.  888  </. 


Very  v.  Carew,  ii.  148  a. 

Vesey  v.  Smith,  i.  8  a. 

Vicars  ▼.  Haydon,  ii.  37- 101  n.  101  x. 

▼.  Wilcocks,  i.  843  d. 

Vice  V.  Burton,  ii.  101  d. 
V^ers  T.  Aldrich,  i.  35. 
Villars  v.  Cary,  i.  318. 
Viliers  ▼.  Handley,  ii.  7  c. 

▼.  Mousley,  i.  348. 

V.  Parry,  ii.  78p.     . 

Villiers  v.  Hastings,  ii.  58. 
Vincent's  case,  ii.  68  d. 
Vincent  v.  Beston,  i.  88. 
Vivian  v.  Blake,  i.  300  a. 

■  V.  Shipping,  i.  33  a. 
Vouchell  V.  Dancastell,  i.  804.  [d]. 
Vynior's  case,  ii.  133c.  [d].  S05a.  3052. 

W 

Wade  T.  Marsh,  i.  888.  [c]. 

T.  Wilson,  i.  895  a.  [c]. 

▼.  Ripton,  i.  309  a. 

Waddington  v.  Bristowt  i.  876  e.  [s]. 
Wadham  T.  Marlowe,  i.  840  a.  [p].  ii. 

302.  [£]. 
Wadhorst  v.  Damme,  i.  84.  ii.  6  c. 
Waghome  v.  Langmead,  i.  819^.  [A]. 

■    v.  Fields,  ii.  1  a* 
Waites  ▼•  Briggs,  uSSb. 


►£/> 


Waithman  ▼.  Weaver,  i.  131  i 
Wain  V.  Walters,  L  811. 
Wainwrigfat  v.  Seagrave,  ii.  94.  [cl. 
Wake  V.  Tinkler,  i.  810.  [a]. 

V.  Atty,  ii.  800  b.  [c]. 

Walcot  V.  Goulding,  ii.  187  a. 
Waldock  V.  Cooper,  i.  73.  74  ^. 
Waldron  v.  Coombe,  i.  33  e.  fO* 
Walft^  V.  Savil,  ii.  810  e. 
Walker's  case,  i.  840.  840.  [iTJ.  841. 
841  b.  841  d. 
Walker  V.  Barnes,  i.  SSb.  [i/]. 

v.Freeby,  i.  98. 

V.  Hall,  ii.  97  a. 

— —  V.  Harris,  i.  841  b. 

V.  Holyday,  ii.  65  a. 

V.  Mills,  i.  368^.  [<?]. 

V.  Priestly,  i.  58. 

V.  Reeves,  i.  802  a.  803. 833  a. 

V.  Stokoe,  ii.  101  a.  101  e.  101  r. 

101 V.  898. 

V.  Witter,  ii.  810  a.  344. 

Wallace  v.  Cumberland,  Duchess  o^ 

i.9^.317. 

■  V.  Breeds,  ii.  47*.  [w]. 

V.  King,  ii.  47  p  [*]. 

Wallcot  V.  Goulding,  i.  58  a.  [a]. 
Wallen  v.  Holton,  i.  318. 
Wallis  V.  Lewis,  ii.  1 17  c. 

'-  V.  Savil,  ii.  809  c. 

V.  Savill,  i.801. 

V.  Scott,  i.  33  a. 

Wallop  V.  Irwin,  ii.  78  m. 
Walmsley  v.  Russell,  ii.  307  a. 
Walsal  V.  Heath,  ii.  180  a. 
Walsingham's  case,  i.  860. 
Walter  v.  Drew,  ii.  388. 

V.  Farmer,  ii.  74  a. 


Walters  v.  Hodges,  ii.  175^1 
Waltham  v.  Sparkes,  i.  88. 
Walton  V.  Bent,  ii.  61. 

■     '  V.  Johnson,  ii.  488.  [c]. 
■■  V.  Kersoo,  i.  347. 
V.  Waterbouse,  i.  383  c.  ii.  482. 

CO- 

Wi^ies  V.  Epmes,  ii.  801/ 
Ward  V.  Brampston,  ii.  116  a. 

V.  Brumfit,  ii.  71  rf.  [»]. 

V.  Dettensam,  ii.  838  a. 

V.  Gansell,  ii.  78  r. 

V.  Harris,  i.  888.  [«]. 

'  V.  Honeywood,  i.  90.  [a],  ii.  1  d. 
V.  Hunter,  ii.  63^.  [;i].  63  *. 

W- 

—  V.  Lakin,  i.  347. 347  a. 

—  V.  Lavile,  i.  347. 
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Ward  V.  Levi,  ii.  101  h.  [^]. 

-.  V.  Philips,  1.  278  f. 

V.  Rich,  ii.  171. 

T.  Uncorn»  i.  32  a.  [a].  324  a. 

Warden  v.  Fermor,  i.  58.  [a]. 
Ware  v.  Boydell,  i.  308  a.  [a]. 
Waring  v.  Danvers,  ii.  51. 
Wame  v.  Chadwell,  i.  24'S  c  [fj. 
Wameford  ▼.  Kendal,  i.  262  6.  [c\. 
Warner  V.  Theobald,  ii.297. 
Warren  V.  Consett,   i.  38  a.  219  c.  ii. 

187  a.  297. 
■  V.  Grenville,  ii;  42  c 

V.  Sainthill,  ii.  114. 

, V.  Ward,  i.  ^17  a. 

Warwick  v.  Bruce,  i.  276  e.  M- 

V.  Figg,  ii.  101  g. 

Wate  T.  Briggs,  i.  112  a. 
.Waterer  v.  Freeman^  i.  228  a.  228  </. 
.Waterhouse  v.  Skinner,  ii.  3526. 

— V.  Woodstreet,  i.  336. 

Waters  v.  Bridges,  i.  33  a. 

►  v.Ogden,  i.  333 h. 

n V.  Weigall,  ii.  422  b. 

Wathercll  v.  HoweU's,  ii.  259  [c]. 
Watkins  v.  Edwards,  i.313  a,  315. 316. 

p--  V.  Hewlett,  ii.  84  a.  [4]. 

— V.  Parry,  ii.  59  a. 

V.  Towers,  i.  33  tf.  74  a.  195  rf. 

[/]-ii.  5  c. 
Wats  V.  Dix,  ii.  96  b. 
Watson  V.  Clark,  ii.  201.  [^]. 

.  V.  Cox,  ii.  94. 

,  V.  Foxon,  i.  1856. 185  c. 

/.  V.  Lockley,  ii.  94  a. 

i V.  Main,  ii.  284  a.  [6]. 

V.  Turner,  ii.  137  rf.  [6]. 

Watts  V.  Ball,  ii.  46.  [y]. 

V.  FuUarton,  i.  277  c. 

-  V.  Goodman,  ii.  377  d, 

V.  Hegden,  i.  347. 

Waugh  V.  Austen,  ii.  72*. 

Way  V.  Modigliani,  ii.  201  c. 

Waymell  v.  Reed,  i.  309  a.  [6]. 

Waytes  v.  Briggs,  i.  3376. 

Weall  V.  King  and  Another,  i.  291  c.  [e]. 

Weatherston  v.  Hawkins,  i.  130. 

Weaver  v.  Bush,  i.  296.  [a]. 

V.  Clifford,  ii.  101  a  a. 

Weavers,  Warden  of,  v.  Brown,  i.  312  c. 
Webb  V.  Brooke,  ii.  137  c.  [6]. 
.  _—-  V.  Fox,  ii.  47  a. 
.  ■  V.  Geddes,  ii.  101  h.  [n\ 

^ V.  Hearing,  ii.  388  a. 

v..  Herne>  i.^  296  a.  [c]. 

Webb  V.  Jiggs,  i.  281.  [6].  ii.  304.  \d\. 


Webb  V.  Martki,  t.  27.  88.  83  e. 

V.  Matthew,  \,  35  6.  ii.  61 6. 

V.  Paternoster,  ii.  113.  [a]. 

■■  V.  Pritchett,  ii.  1  c. 

V.  Russell,  i.  240. 

V.  Spurrell,  ii.  722. 


V.  Turner,  ii.  171 6.  291. 

— -  T.  Washbom,  ii.  74. 
Webber  v.  Tivill,  i.  27.  ii.  1276. 
Webley  v.  Palmer,  i.  81  a.  ii.5  6. 295  c. 
Webster  v.  De  Tastet,  ii.  202  «. 
Weddall  v.  Jocar,  ii.  71  d.  12  s. 
Wedgewood  v.  Baily,  ii.  72  g. 
Weekly  v.  WUdman,  i.  346/ 
Weeks  v.  Peach,  i.  28. 235  a. 
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Jevens  versus  Harridge  4*  tj%  Case  1. 

Trin.  18  Car.  IL  V^g.  Ro.  ISS. 

^\  TIE  it  remembered,  That  heretofore,. to  wit,  in  the     J:^yEKS  v. 
«»«^  JX>  term  of -awter  last  past,  before  our  lord  theking  Harridgb.^ 
at  Wtslmimler^  came  Nichaia^Jtvens  by  Rcbert  Paaiet  his  at*  J^^  ^-^    . 
tomey,  and  faroaght  here  into  the  court  of  our  said  lord  dent,  2  Mod. 
the  Idn^  then  there,  his  certain  bill  against  BaaUmd  Har-  ^J[i\„^^  ^i^ 
fidgej  and  Miavma  his  wife,  administratrix  of  all  and  singular  bet  and  dednei 
the  goods  and  chattels,  rights  and  credits,  which  were  of  ^J^aSat^l^ 
Beve  Lnemerej  who  died  intestate,  as  it  is  said,  otherwise  rentarrear, 
latelj  caUcd  B4n)e  Ijxemere,  of  the  parish  of  St.  MartOes  um^lTl^wdf* 
aforesaid,  gent,  being  in  the  custody  oP  the  marshal,  &c.  of  a  ^  *e  intestata, 
plea  of  debt;  and  there  are  pledges  of  prosecution,  to  wit,  Sitnrtor.(i>  * 
Jcim  Doe  and  BichardBoe^  which  said  bill  follows  in  these 

(1)  So  is  Cro.  Jac.  41 1.  BaUiffkf  Sec.  in  respect  of  the  perception  of  the  pro- 

rflpmch  V.  Martin.   If  the  inhole  rent  fits,  and  it  is  not  material  whether  ha 

incars  in  the  life  of  the  lessee,  the  ac-  has  assets  or  not;    1  Leo.  127f  12a. 

tion  against  his  executor  must  be  in  the  Ueliery.  Casehtrt  Frem.  171.  Sackvilie 

detlnet  only.    1  Roll.  Abr.  603.   (S),  y.  Evans;  therefore  he  cannot  plead 

pi.  9.  1  Sid.  379.  pi.  10.  Fruen  s. Porter,  plene  administravit ;  1  Salk.  317.  Bwck- 

But  for  the  rent  incurred  after  the  death  leyy.Pirk^  All.  34:  and  if  judgment 

of  ibe  lessee,  the  action  may  be  brought  be  given  against  him,  it  is  de  bonis  pro'^ 


in  the  debet  and  detinet,  if  the  priis;  Went.  194.    But  if  the  land  be 

^senior  enters  ;  5  Rep.  31 .  Hargrove's  of  less  value  than  the  rent,  he  may  plead 

caie,  1  Roll.   Abr.  603.  (S),    pi.  10.  the  special  matter,  viz.  Tliat  he  has  no 

Wi^w.  JEx.  194.  Cro.  Jac.  238.  Lord  assets,  and  the  land  is  of  less  value  than 

Bidk  ▼•  Frakk  ;  All.  34.  Caly  v.  Joslin ,-  the  rent,  and  pray  judgment  whedier  he 

-for  the  executor  is  charged  as  assignee  diall  be  charged  otherwise  than  JA  th^ 
VoLL                                           B 


1  a  Jevens  versus  Harridge  <§•  Ux. 

Jbvbks  v.  words,  that  is  to  say ;  Middlesex  to  wit,  Nicholas  Jeoens  com- 
Harridob,^  plains  of  Rowland  Harridge^  and  Johanna  his  wife,  adminis- 
^^  2^  tratiix  of  all  and  singular  the  goods  and  chattels,  rights  and 

credits,  which  were  of  Reoe  Jjpoemet'e  who  died  intestate,  as 
it  is  said,  *  othen;i'ise  lately  called  Heoe  Levemere^  of  the 
parish  of  &•  Martinis  aforesaid,  gent,  being  in  the.  custody 
of  the  marshal  of  the  Manlialsem  of  <nir  lord  liie  Imig,  before 
the  Icing  himself,  of  a  plea,  that  they  render  iinto  him  10/. 


DeclaradoD. 

•  Port.  14. 
note(l). 


detinet  only ;  1  Salk.  297.  BilRnghurti 
V.  Spearman^  ibid.  SI 7.  (a)  Or  it  may 
be  in  the  detinet  only,  All.  42.  Roy- 
tidtt  y.  Cordryet  S  East,  6. ;  Hope  v. 
Bague^  for  the  lessor  has  his  election, 
Freem.  SS7.  Bonkon  v.  Canon^  and  the 
judgment  in  th^t  case  is  de  honk  t^ita* 
torts*  {b)  So  if  the  executor  does  noi 
enters  he  is  still  chargeable  in  the  de- 
tinet, because  he  cannot  so  wave  the 
term  as  not  to  be  liable  for  the  rent, 
as  far  as  he  has  assets,  1  Lev.  127*  He" 
Iter  V.  Casebert.  [c)  So  in  Cffoenant  for 
rent  incurred  after  Ibe  death  of  the 


lessee,  the  lessor  has  his  election  to 
charge  the  executor,  either  as  execu- 
tor, in  which  case  the  judgment  must 
be  de  bonis  testatoris,  1  Salk.  317.  or  as 
assignee,  if  he  enters,  without  naming 
him  executor,  stating  generally  in  the 
declaration,  that  the  estate  of  the  lessee 
in  the  premises  lawfully  came  to  the  de- 
fendant, in  ^ich  case  the  judgment 
shall  be  de  bonis  propriiSf  1  Ld.  Raym. 
553.  TUney  v.  Norris,  S.  C  1  Salk. 
309.  Carth.  5 1 9. 1  Salk.  317.  BucJdey  v. 
Pirk,  see  10  East,  13.  Wilson  y.  Wigg. 
I  Wib.4.  LfddaU^.  Dmlap^pod.  112. 


{a)  See  8  Taunt.  191.  Remnant  v. 
Bremridge.  2  B.  Moore,  91.  S.C.  m 
which  it  was  held.  Chat  in  an  aotSon 
of  assumpsit  for  use  and  occupation 
agunst  a  person  who  was  executor,  the 
special  matter  may  be  given  in  evidence 
under  the  general  issue* 

{b)  So  for  rent  incurred  partly  in 
the  lifetime  of  the  lessee,  and  partly 
since  his  death,  the  action  is  well 
brought  in  the  detinet  only.  Aylmer  v. 
Hidey  M.  13  Geo.  2.  B.R.  MS.  cited  in 
Selwyn's  Ni.  Pri.  596.  In  this  case  die 
pbdntiff  mnH  sue  the  defendant  in  his 
representative  eharacter  for  ihBjbrmer 
part  of  hb  demand,  and  he  may  so  sue 
him  fer  the  latter  part,  and  wherever 
flie  defendant  is  sued  in  his  representa- 
tive character,  the  action  must  be  in 
the  detinet  only.  But  it  cannot  be 
brought  in  the  detinet  for  part,  and  in 
the  debet  and  detfnrt  for  the  other  part 
in  tlie  same  action ;  for  then  two  dif- 


ferent judgments  would  be  necessary, 
B  Lev.  74.  Salter  v.  CMold.  Where  a 
phiintiff  declares  in  the  debet  and  de- 
tinet in  a  case  which  ought  to  be  laid 
in  the  detinet  only,  the  declaration  is 
liable  to  be  demurred  to:  but  it  is 
otherwise  where  the  plaintiff  declares 
in  the  detinet  only  in  a  case  which 
might  and  strictly  ought  to  be  laid  in 
the  debet  and  detinet :  for  a  piuty  may 
abridge  his  demand,  although  he-cannot 
extend  it.  4M.  A  S.  120.  Wilson  v.  Hob^ 
day.  In  the  marginal  abstract  to  the 
entry  in  the  principal  case,  the  actbn 
is  said  to  be  for  rent  arrear  incurred  as 
well  in  the  time  of  the  intestate  as  of 
the  administratrix ;  but  on  an  examkia- 
tion  of  the  pleadings,  it  will  be  found 
that  the  whole  rent  incurred  in  the  time 
of  the  administratrix. 

(c)  1  Salk.  297.  BUlinghttrst  y.  Spear- 
man,  S.P.  Yelv.lOS.  Hoioser.  Webster. 
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of  lawful  moaey  ofBngland^  which  they  owe  t6»  and  anjiistly    Jbvbns  ^k 
deUio  from  him ;  for  that  whereas  the  said  Nkkolasj  on  the  ^Habripo»>^ 
26th  day  of  Ntfoember^  in  the  15th  year  of  the  reign  of  our  ' 

lofd  Charles  the  Second,  now  king  of  En^nd^  &c.  was  seised 
of  and  in  a  certain  messuage,  with  the  appurtenances,  in  the 
parish  of  St.  Mat-tin  in  the  Fields^  in  the  said  county,  in  his 
demesne  as  of  fee ;   and  being  so  thereof  seised,  the  said 
Nicholas  by  his  certain  indenture,  bearing  date  on  the  said  „  !-  ^  ^  , 
S6th  day  of  Naoemberj  in  the  said  15th  year  of  the  reign  of  b^ween  plain- 
our  said  lord  the  now  king,  made  at  the  parish  aforesaid^  in  *>^  ^^  *"**^ 
the  county  aforesaid,  between  the  said  Nicholas^  by  the  name 
of  NidiUas  Jevens^  of  the  parish  of  Si.  Martin  in  the  Fields 
aibresaid,    in  the  county  aforesaid,  coachman,  of  the*  one 
part,  and  the  said  Beve  in  his  lifetime,  by  the  name  oiBeve 
Leoemerej  of  the  parisli  of  St.  Martin  aforesaid,  gent.,  of  the 
odier  part;  (tlie  other  part  whereof,  sealed  with  the  seal  of 
the  said  Beve  in  his  lifetime,  he  the  said  Nicholas  here  inta 
oonrt  brings,  the  date  whereof  is  the  same  day  and  year  afbre^ 
said;)  by  which  said  indenture  he  the  said  Nicholas  demised  Pla>ntiir  let  to 
to  the  said  Beve  in  his  lifetime,  a  certain  messuage  with  the  a^ge, 
appurtenances,  by  the  name  of  all  that  brick  messuage  or  te- 
nemeni;  with  the  yard,  or  backside,  thereunto  adjoinmg,  as 
the  same  theretofore  was  in  die  occupation  of  the  said  Ni' 
chalas  Jeoensy  and  then  was  in  the  occupation  of  the  said  TSLax 
Ijeaemerej  or  his  assigns,  situate  and  being  in  litUe  Bridget 
itreetj  and  near  Finegar^ardj  in  the  said  parish  of  iSS^.  Martin^ 
with  all  lights,  easements,  profits,  commodities,  and  appnr- 
tfSMtnrpft  whatsoever,    to  the  same  premises  belonging,    or 
in  anywise  appertaining;  to  have  and  to  hold  the  said  mes-  habendum  fur 
soage  or  tenemoit,  yard,  and  premises  aforesaid,  with  the  '^'^^^^"^ 
apportenances,  to  the  said  Beve  Levemere^  his  executors,  ad- 
ministrators  and  assigns,  from  the  feast  of  the  nativity  of  our 
Lord  Christ  then  next  following  the  date  of  the  said  inden- 
tore,  until  the  full  end  and  term  of  seven  years  then  next' 
following  and  fully  to  be  complete  and  ended ;  yielding  and 
paying  therefore^  yeariy  and  every  year,  during  the  said 
tenn,  to  the  said  Nicholas  Jevens^  his  executors,  administrators 
and  assigns,  the  yeariy  rent  of  20JL  of  lawful  money  of  Er^-  ^  te  psAr 
bmdy  at  the  four  usual  terms  in  the  year,  that  is  to  say,  the  ""^        ' 
Annunciation  of  the  blessed  Virgin  Mary^  the  Nativity  of 
Sl  John  the  Baptist^  Si.  Michael  the  Atdumgely  and  the  Na- 
tivity of  onr  Lardy  by  even  and  equal  portions,  as  by  tibe  said 
indenture  (among  other  things)  more  fully  appears.      By 
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virtue  of  which  said  demise,  he  the  said  Beve  in  bis  lifedmet 
afterwards,  to  wit,  on  the  27th  day  of  December^  in  the  15tb 
year  aforesaid,  entered  into  the  said  messuage  with  the  ap- 
purtenances, and  was  thereof  possessed ;  and  being  so  thercN^f 
possessed,  the  said  Beve  afterwards,  to  wit,  on  the  last  day  of 
SepiembeTf  in  the  17th  year  of  the  reign  of  our  said  lord  the 
now  king,  at  the  parish  of  5^.  Martin  in  the  Fields  aforesaid, 
in  the  county  aforesaid,  died  intestate,  being  so  as  aforesaid 
possessed  of  the  premises  aforesaid ;  after  whose  death,  to 
wit,  on  the  last  day  of  September^  in  the  17th  year  aforesaid, 
administration  of  all  and  singular  the  goods  and  chattels, 
rights  and  credits,  which  were  of  the  said  Beve  at  the  time  of 
his  death,  by  Gilbert,  by  Divine  Providence,  archbishop  of 
Canierbimyj  primate  and  metropolitan  of  all  Englandy  at  the 
paridi  and  county  aforesaid^  was,  in  due  form  of  law,  com*- 
mitted  to  the  said  Johanna  g  and  afterwards,  to  wit,  on  the 
same  day  and  year .  last  aforesaid,  the  said  Rowland  and  Jb- 
hanna  entered  into  the  tenements  aforesaid,  and  were  thereof 
possessed,  by  virtue  of  the  said  demise,  and  of  the  commission 
of  the  said  administration;  and  the  said  10/.  for  the  rent  of 
the  said  premises,  with  the  appurtenances,  for  the  half  of  one 
year^  ending  on  the  feast  of  the  Annunciation  of  the  Blessed 
3^rgin  Mary  last  past,  were  in  arrear  to  the  said  NicholaSj 
and  yet  are  in  arrear  and  unpaid,  whereby  an  action  hath 
accrued  to  the  said  Nicholas,  to  demand  and  have  of  the  said 
Btmiand  and  Johanna  the  said  10/.;  yet  the  said  Bauiand 
and  Johanna  (although  often  required,  &c.)  have  not  yet  paid 
to  the  same  Nicholas  the  said  10/.  but  to  pay.  the  same  to  him 
have  hitherto  altogether  refttsed,  and  sUll  do  refuse^  to  the 
damage^f  the  said  Nicholas  of  5/.  and  thereof  he  brings.suit,  &c« 
And  now  at  this  day,  to  wit,  on  Friday  next  after  the  Mor- 
row of  the  Holy  Trinity  in  thb  same  term,  until  which  day 
the  said  Bowland  and  Johanna  had  leave  to .  imparl  to  the 
said  bill,  and  then,  to  answer,  &c.  before  our  lord  the  king  at 
Westminster,  come  as  well  the  said  Nicholas  by  his  said  attor- 
ney, as  the  said  Bowland  and  Johanna  by  Thmtias  Gregge^ 
their  attorney ;  and  the  said  Bowland  and  Johanna  defend  the 
wrong  and  injury  when,  8cc  and  pray  oyer  of  the  indenture 
in  the  said  declaration  mentioned;  and  it  is  read  to  them  in 
these  words,  to  wit,  ^  This  indenture  made  the  26th  day  of 
November,  in  the  year  of  our  Lord  1663,  and  in  the  1 5th  year 
of  the  reign,  of  our  sovereign  lord  Charles  the  Second  oiEng^ 
land,  Scotldn^,  France,  and  Ireland,  king,  defender  of  the 
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fidth,  ftc.  between  Nicholas  Jevens,    of  the  parish  of  SL    Jbveni  v. 
Mortifies  in  the  Fields,  in  the  county  of  MftHfeAMr,  coachmail,   Harripob.^ 
of  the  one  part,  and  Beve  Levemerc,  of  the  parish  of  •&•  JkCar-  ^ 

tin's  afi)resaid,  gent  of  the  other  part,  witnesseth,  that  die 
said  Nicholas  Jevens,  for  and  in  the  consideration  of  the  rents 
and  covenants  hereafter  mentioned,  hath  demised^  gtantied,' 
and  to  farm  let,  and  by  these  presents  doth  demise,  grant, 
and  to  (arm  let,  unto  the  said  Beve  Leoemere,  all  that  brick 
messuage  or  tenement,  with  the  yard  and  backsides  tbetetinto 
alining,  as  the  same  heretofore  was  in  the  occupation  of 
t^  said  Nicholas  Jevens,  and  is  now  in  the  occupation  of  the 
said  Reve  Leoemere  or  his  assigns,  situate  and  being  in  I^flle 
Bridges-street,  and  near  unto  Vin^ar-yard,  in  the  parish  of 
Si.  Martin's  aforesaid,  with  all  lights,  easements,  profits,  com- 
modities, and  appurtenances  whatsoever  to  the  same  premises 
bdongin^  or  in  anywise  appertaining :  to  have  and  to  hold 
the  said  messuage  or  tenement,  yard  and  premises,  with  the 
^)purtenanoes,  unto  him  the  said  Beve  Levemere,  his  execu- 
tors, administrators,  and  assigns,  from  tlie  teast  of  the  Birth 
of  our  Lord  Christ  n^xt  ensuing  the  date  hereof  unto  the 
full  end  and  term  of  seven  years  from  thence  next  ensuing^ 
and  folly  to  be  complete  and  ended,  yielding  and  paying 
therefore,  yearly  and  every  year  during  the  said  term  unto 
him  the  said  Nicholas  Jevens,  his  executors^  admiai^rators 
and  assigns,  the  yearly  rent  of  twenty  pounds  of  lawful  money 
olEn^landj  at  the  four  usual  times  in  the  year,  (that  is  to  say,)  [  4  ]. 
tbeAnnunciation  of  the  Blessed  Virgin  Mary,  the  Nativity  of 
St.  John  the  Baptist,  St.  Michael  the  Archangel,  and  the  Na* 
tivity  of  our  Lord  Christ,  by  even  and  equal  portions;  and  if 
it  shall  happen  the  said  yearly  rent  of  twenty  pounds  to  be 
behind  and  unpaid  in  part,  or  in  alf,  over  or  after  any  of  the 
feaat^ys  aforesaid,  wherein  the  Wime  ought  to  be  paid,  or 
within  ten  days  next  over  or  after  any,  evefy,  or  any  of  them  j 
besng  lawfully  demanded,  that  then  and  from  thenceforth  it 
shall  and  may  be  lawful  to  and  for  the  said  Nicholas  Jevens, 
ins  eiecutors,  adminbtrators  or  assigns,  into  or  upon  the  said 
messuage  or  tenement  yard  and  premises,  with  the  appurte- 
nances before-mentioned  to  be  demised,  and  into  every  or  any 
liBTt  thereof  whoHy  to  re-enter,  and  the  same  to  have  again, 
retain,  repossess  and  enjoy,  as  in  his  or  their  estates.  And 
the  said  Beve  Leoemere,  for  him,  his  executors,  administrators 
and  assigns,  doth  covenant,  promise  and  grant  to  and  with 
the  said  Nichdas  Jevens,  his  executors,  administrators  and 
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*  Jevens  versits  Harridge  <lSi*  t/ir. 

Jkvshs  v.    assigns,  by  these  presenu»  that  he  the  said  Beoe  Levemere^  his 
^  AMipoa,^  cwcotors,  administnilors  and  assigns,  shall  and  will  wdl  and 
truly  pay,  or  cause  to  be  paid,  unto  the  said  Nicholas  JevenSf 
his  executors,  administrators. or  assigns,  the  said  yearly  reot  c£ 
twenty  pounds  at  the  four  usual  feastrdays  in  the  year,  or 
within  ten  days  next  after  every  or  any  of  them,  by  even  por- 
^ioofl^  according  to  the  reservation  aforesaid.    And  the  said 
NidMas  Jevems,  his  executors  and  administrators,  doth  eove« 
nant,  promise  SAd  grant,  that  he  or  they  shall  or  will,  at  his 
or  their  own  proper  costs  and  charges,  keep,  sustain  and 
maintain  the  said  messuage  or  tenement  and  premiseis,  with 
the  appurtenances  in,  by  and  with  all  and  all  manner  of 
needful  and  necessary  reparations  and  amendments  whatso* 
ever,  when  and  as  often  as  need  shall  be  and  require  during 
the  said  term  of  seven  years,  so  as  always  that  he  the  said 
Nichaias  Jevens^  his  executors,  administrators,  workmen,  lar 
bourers  or  assign^  be  not,  and  shall  not,  at  any  time  or  times 
in  the  sud  term,  be  let,  hindered,  debarred  or  denied  to  come 
into,  out  of,  or  from  the  messuage  or  tenement  and  demised 
premises,  for  the  repairing  and  amending  of  the  same  pre- 
mises, or  any  part  thereof  by  the  said  Beve  Levemere^  his 
exeeuloilB,.  administrators,  tenants  or  assigns*     And  the  said 
NidMas  Jetetis  for  him,  his  executors  and  administrators,  doth 
further  covenant,  promise  and  grant  to  and  with  the  said 
Beve  Levemerep  his  execuUnrs,  administrators  and  assigns,  by 
these  presents,  that  he  the  said  Be%>e  Levemere^  his  executors^ 
administrators  and  ass^s,  paying  the  said  yearly  rentof  SOf. 
[  5  ]       and  performing  the  covenants  and  agreements  on  his  or  thdr 
part  before-mentioned,  shall  or  lawfully  may,  peaceably  and 
quietly,  occupy,  possess  and  enjoy  the  said  messuage  or  tene* 
ment,  and  premises^ .  with  the  appurtenances,,  without  the  let, 
trouble^  denial  or  interruption  of  the  said  Nicholas  Jevens^  his 
executors,  adnunistrstors  or  assigns,  during  the  said  term.  In 
witness  whereof  the  parties  abovo-said  to  these  indentures  in- 
terchangeably have  set  their  hands  and  seals  the  day  and  year 
Bcftnduits       above  written."    Which  being  read  and  heard,  the  said  Bom^ 
Sie  itetuteof     ^^^  ^^  Johanna  say,  that  the  said  Nicholas  ought  not  to  have 
38  Hen.  VIII.  or  maintain  his  said  action  thereof  against  them,  because  they 
wMchmakM     Say,  that  in  a  Statute  made  in  the  parliament  of  the  lord  £&ftry 
d^^i^-hmue         .®*8^*»  ^^  ^dng  of  England^  hekl  at  Westminster  in  the 
to  an  aiMii        32d  year  of  his  reign,  it  was  (amcmgst  other  things)  ordained 
▼Old.  iiy  ijiQ  authority  of  the  same  parliament,  that  all  leases  of  any 

dwelling-house  or  shop  within  this  realm,  or  any  the  king^s 
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doDttaioos,  made  to  any  stranger,  artificer  or  handicraftsman     Jivbhs  v. 

bom  oot  of  the  kingfa  obenance,  not  being  a  denizen^  froiti  Harkipok.^ 

aod  after  tiie  fieast  of  5^.  Michael  Me  A^changA  then  nest  ^""'^^'"'""'^ 

eoming  after  the  making  of  the  said  act,  shoald  be  voklatid 

of  none  effisct.     And  the  said  Ibandand  and  JtAcmna  furth^ 

Mjy  that  the  said  indenture  in  the  said  dedaration  nnsnttooed, 

w^made  by  the  said  Nickolas  Jevehs  to  the  said  Bece  Lne^ 

aerr  ei»  die  said  26th  day  of  JNbotftnAfr,  in  the  15th  year  afi>re- 

aaid,  at  the  said  parish  of  Si.  Martin  in  the  Fields^  in  the 

wowB^  aforesaid ;    and  that  the  said  Reve  Levemere  at  die 

time  of  the  demfsje,  and  of  making  the  indenture  in  the  said 

drelaintiott  above-mentioned^  was  a  stranger  and  an  artificer, 

bom  out  of  the  obeisance  of  our  said  lord  the  now  king,- and   - 

aoc  a  denixen,  that  is  to  say,  at  Paris,  in  the  kingdcmi  of 

Ranee.    And  so  the  said  Rowlimd  and  Johanna  say,  that  tlie 

said  lease  and  the  said  indenture  in  the  said  declaration  men* 

tioned,  made  as  aforesaid  to  the  said  Bet>e  Levemere  by  the 

said  Niehoku,  became,  by  virtne  of  the  said  act,  void  and  of 

no  effect*    And  this  the  said  Boeotand  and  Johanna  are  ready 

to  verify  r  wherefore  they  pray  judgment,  if  the  said  Nicholas 

oug^t  to  have  or  maintain  hia  said  action  thereof  against 

diem,  &&  W.  Wild, 

Demurrer  in  the  usual  fermv 

And  for  causes  of  demurrer  in  law  upon  that  plea,,  the  smd 
JfieholaSi  aooording  to  the  form  of  the  statute  in  such  case  CAusei. 
kttfy  made  and  provided,  shews,  and  to  the  coort  here  ^ett       C  ^  J 
forth  the  causes  following,  diat  is  to  say,  for  diat  the  plea  afore* 
said  is  ifouUe,  repugnant  in  itself  and  wants 'form,  &&  * 

JoiiMier  m  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here^ 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the  Cunaadvi 
premises,  a  day  thereof  is  given  to  the  parties  aforesaid  before 
oar  lord  the  king,  at  We^mineter,  until  dqr  next 

after  to  hear  dieir  judgment  of  and  upon 

the  ptendses,  fof  that  die  court  of  out  lord  the  Uag  here  ia 
thereof  not  yelv  &c. 


vult. 


Jevens  flfg-aiVwHW  Administrators  of  Levemere^      Gasei. 

*  ....  .  ^ 

^I^HE  plaintiff  brought  an  ajction  of^debt  for  rent  agaidst  the  Tn  a  pin  of 
-*•  defendants  Harridge^  and  Johanna  his  wife,  as  the  admin  ,!]!JS^**  ^ 

B  4  ' 


6  -  Jevens  versus  Harridge  S^'Ux. 

Jbvbivs  t;.  nistratrix  of  one  Beve  Levemere,  and  declared  that  be,  on  the 
Habridob.^  26th  of  Nooember^  in  the  16th  year  of  the  now  king,  by  in- 
_*'  denture  demised  to  the  said  ILeoe Lnemere  in  his  lifetime 
(which  makes  One  messnage,  with  the  appurtenances,  in  the  pa'ridi  of  8^.  Mar^ 
idiVlrtific^  ^m  in  ike  Fields^  in  the  county  of  Middlesex,  to  hare,  from 
of  dvreiiiiig.  the  feast  of  Christmos  then  next  coming,  for  seren  years, 
shops),  it  seems  i^cndering  the  rent  of  20/.  yearly,  at  the  four  usual  leasts,  by 
'  to      equal  portions,  by  force  of  which  demise,  the  said  intestate 


mMsuage  de-     Ltoemere^  after  the  feast  of  Christmas,  entered  and  was  ix>s- 
mfsed  was  a       aesscd ;  and  afterwards,  to  wit,  on  the  lad  day  of  September ,  in 
oTshopf  &c.     the  17th  year  of  the  now  king,  died  intestate  so  possessed; 
fi  R^^^'        ^^^  afterwaids,  to  wit,  on  the  same  day,  administration  was 
116. 118.  &C.  committed  to  the  defendant  Johanna,  by  force  whereof  both 
s'^cm  135      *  ^®  defendants  entered  and  were  possessed  in  right  of  the 
Pilkington  y*.     said  Johomui  as  administratrix,  &c. ;  and  being  so  possessed, 
^^'     ^       the  pkiintifF  says  that  10/.  of  the  said  rent,  for  half  a  year 
•       ''      ended  on  the  feast  of  our  Lady  next  befiure  the  bringing  of 
the  action,  were  in  arrear  and  unpaid ;  and  for  that  money 
the  plaintiff  brought  his  action  in  the  debet  and  detinet. 
t  Sect.  IS.  '^^  defendants  pray  oyer  of  the  indenture,  which  is  en- 

tered in  hoc  verba,  as  appears  before ;  and  thereupon  they 
plead  the  statute  of  S2  H.  8.  c,  16.  f,  by  which  it  is  enacted, 
that  all  leases  of  any  dwelling-house  or  shop,  within  this 
ineahn  or  any  of  the  king^s  dominions,  made  to  any  stranger 
artificer  or  handicrafbman,  bom  out  of  the  king^s  obeisance^ 
not  bdng  denizen,  from  and  after  the  feast  of  iS^.  Miehael  then 
next  conking,  shall  be  void  and  of  none  effects  And  the  de- 
fendants further  s&y,  that  the  said,  intestate  Levemere,  at  the 
time  of  the  said  demise,  was  a  stranger  and  artificer,  bom 
out  of  the  obeisance  of  the  king,  and  not  a  denizen,  namely, 
at  Paris,  in  the  kii^om  of  Fnance:  and  so  they  say,  that 
the  said  lease,  by  virtue  of  the  said  act,  was  void  and  of  no 
eflBsct.    Upon  which  plea  the  plaintiff  demurred  in  law. 

The  exception  which  was  taken  to  the  plea  was^  that  the 
defendants  bad  not  averred  that  the  messuage  demised  was  si 
dwdHngJiousd;  for  the  act  of  parliament  intended  only  to 
provide  that  alien  artyicers  should  not  be  harboured  here  td 
have  a  house  or  shop  to  exercise  their  trades  publicly,  to  the 
prejudice  and  impoverishment  of  the  king^s  natural  subjects 
exercising  the  same  trades ;  but  if  aliim  artificers  wiU  live 
here,  as  gentlemen,  upon  their  estates,  they  may ;  and  may 
take  leases  of  stables,  coach-houses,  or  other  convenient 
houses  to  put  their  necessary  goods  in,  and  it  is  not  wi^n 
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tbe  words  nor  intentbn,  because  it  is  not  within  the  mis-    Jkvkns  v* 
chids,  of  the  act;  therefore  the  not  averring  tbe  messuage  to  Haeeipob.^ 
be  a  dwelling-bouse  hath  made  the  plea  bad,  because,  before  ' 

the  statute^  all  leased  to  aliens  were  good,  (at  least  between 
-the  parties,)  and  now  the  statute  makes  1qu>  lease  void,  except 
of  shops  and  dwdlit^*-Aottsess  and  if  it  .do  not  appear  that  Uiis 
b  a  dwelling-house,  then  it  is  not  made  void  by  the  statute, 
and  consequently  it  remains  at  common  law ;  and  although 
this  be  termed  li  messuage  in  the  lease,  yet  that  does  not 
prove  that  it  was  a  dwelling-house,   for  in  a  pracipe  quod  In  •  praecipe*  a 
reddat  one  may  demand  a  Ualie^  or  bam^  by  the  name  of  a  or  cAa/^may 
tnessuage;  for  there  is  no  otlier  name  appointed  in  the  register  ^  ^wmW 
to  demand  them,  but  by  the  name  of  a  messuage;  and  in  %m€tiuast, 
13  Assize^  pL2.  2l  chapel  was  demanded  by  the  name  of  a 
messuage^  mid  the  writ  well  brought,  and  the  plaintiff  there 
recovered ;  then,  i{  these  may  be  demanded  by  the  name  of  a 
messuage  in  a  pnecipe,  which  ought  to  he  formal  according  to       [  8  3 
the  strict  rules  of  law,  iJbrtioHf  may  they  pass  in  a  lease^  by 
the  name  of  a  messuage,  which  is  a'  contract  between  the 
parties,  which  the  law  more  favours,'  and  doe$  not  require 
such  precise  words  as  in  a  writ,  but  construes  it  according  to 
the  intent  of  the  parties.     But  In  this  case  the  words  in  the 
lease  are  as  proper  as  in  a  prmcipCf  and  therefore  a  bam  or 
stable  may  pass ;  and  it  does  not  appear  whether  the  mes- 
suage mentioned  in  tbe  lease  was  a. bam,  stable,  chapel^  or 
dwelling-honse.    And  so  the  plea  is  bad  for  the  uncertainty. 
And  of  such  opinion  were  Tmysden  and  Wyndham^yostxceBi 
but  Kefyngej  chief  justice,  held,  that  the  messuage  shall  be 
intended  a  dwelling-house  primdfacie^  and  that  the  plaintiff 
ou^t  to  have  replied  that  it  was  not  a  dwelling-house,  and  •  ^  Rep.  47. 
so  the  point  would  come  in  question.    Moreton,  justice,  hesi-  Jjv^^*    ^^^* 
taled.  (1)    It  was  further  objected,  that  no  place  *  was  laid  Co.  licssi.a. 

(1)  The  sutute  32  H.  8.  c  16.  is  still  ing  the  statute  2  Show.  185.  PWdngton 

in  force ;  but  though  it  makes  leases  of  v.  Peach.    And  if  an  alien-amy  occu- 

d  wellii^-houses  or  shops  granted  to  any  pies  a  dwelling-house  of  the  yearly  va- 

stranger  artificer  void,  yet  if  such  arti-  lue  of  10/.  as  such  tenant,  for  forty 

ficer  occupies  a  dwelling-house  or  shop  days,  he  gains  a  settlement  under  the 

under  an  agreement  which  does  not  statute  13  &  14  Car.  2.  c.  12.      The 

amount  to  a  lease^  as  if  he  be  tenant  King  v.  Eastbourne^  4  East  Rep.  103. 

from  year  to  year,  or  for  one  year,  or  a  See  Harg.  and  Butl.  Co.  Litt.  2.  b. 

shorter  time,  an  action  for  use  and  occu*  notes  7,  8.  and  1  Anders.  25.  pi.  5lS»  (d) 
potion  will  lie  against  him  notwithstand- 

{d)  See  3  Mod.  94.    Bridgkam  v.  Fronteet  that  an  alien  vintner  is  not  witliin 
thb  statute. 
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where  Levemere  was  an  alien  artificer;  but  to  this  it  was  an* 
swered  by  the  court,  that  it  shall  be  tried  where  die  writ  was- 
brought,  {ly  And  afteirwaids  the  defendants,  concciTing  that 
the  judgment  of  the  court  would  be  iagainst  them,  paid  the 
plaintiff  his-  rent  and  chaqeies,  as  I  beard  from  Pcnoletr  the 
plaintiff's  attorney :  and-  so  no  judghient  was  given.  Saun^ 
ien  of  counsel  with  the  phuntiff. 


(1)  In  2  Ld.  Raym.  853.  Wn^  and 
SyUon,  ibid*  12^.  Pfc  ▼•  Cooper;  and 
12  Mod.  125.  Ord  v.  Howird,  a  diffe- 
rence  is  taken  between  a  plea  in  abate' 
ineni«ad$n  ^r.— That  if  the  defendant 
plead  in  aiaterneni,  that  the  plaintiff  is 
an  alien  enemy,  and  lay  no  venue,  it  is 
good :  for  it  shall  be  tried  where  the 
action  is  brought,  but  where  such  plea 
is  pleaded  tit  bar  of  the  actimi,  it  must 
be  pleaded  with  a  venue,  and  conclude 
with  an  averment,  because  such  plea 
does  not  barely  go  to  the  person  or  to 
the  point  of  the  writ,  but  to  the  point 
of  the  action,  and  to  the  right.  And 
in  12  Mod.  503.  Vezei^  v.  Smtih,  HoU, 
C.  5.  says,  that  though  the  precedents 
be  both  ways,  yet  this  is  the  true  dif« 
ference.  See  also  2  Ld.  Raym.  117S. 
and  1504.  that  where  alien  n^  is  pleaded 
in  bar,  the  plaintiff  cannot  reply  that 
he  was  bom  in  Eng^nd  generally,  as 
he  may  when  it  is  pleaded  in  aJbate* 
ment,  but  must  reply  that  he  was  bom 
in  Enghnd^  to  wit,  at  such  a  place, 
otherwise  the  replication  is  bad.  1  Sid. 
S57.  Freeman  v.  King.  But  this  diffe- 
rence is  no  longer  regarded ;  a  venue 
being  now  alike  unnecessary,  as  well 
in  pleas  in  bar  as  in  abatement.  The 
doctrine  of  venues  was  clearly  and 
correctly  stated  by  Eyre  C.  J.  in  de- 
livering the  judgment  of  the  court  of 
Common  Pleas,  in  lUerton  v.  Ilderton^ 
2  H.  Black.  161.  <'  That  as  defendants, 
with  respect  to  transitory  matters,  are 
obliged  to  lay  the  venues  in  their  pleas 
in  the  place  laid  in  the  declaration^ 


and  since  the  statr4<  Ann.  c.  16.  s.  6>i 
has  directed  that  the  jury  shall  come  d& 
corpore  condUUtUy  the  law  of  venues 
will  be  found  to  be  very  substantially 
altered,  and  to  lie  in  a  narrow  compass ; 
and  the  distinction  between  laying  no^ 
venue  at  all  in  a  plea,  and  being  ob- 
liged to  lay  the  tame  venue  as  in  the 
declaration,  will  be  a  distinction  with*- 
out  a  difference.  And  the  principle 
now  b,  that  the  place  laid  in*  the  decla>- 
ration  draws  ta  it  the  trial  of  every 
thing  that  is  transitory,  and  it  should 
seem,  that  neither  JbrmS'oirpleaditigt  nor 
ancientrules  of  pleadings  established  upon? 
a  differetU principle^  ought  turn  ioprevail^* 
And  therefore  a  replication  to  a  plea  of 
ne  ungues  accoupie^  stating  the  marriage 
to  have  been  at  Edinburgh  in  Seotiandf 
without  laying  any  venue  in  England^ 
was  adjudged  to  be  good  upon  a  qpedal 
demurrer ;  for  as  the  inserting  of  it  in 
the  replication  would  be  nugatory,  the 
want  of  it  can  do  no  harm.  This  doc-^ 
trine  was  afterwards  cited  and  approved 
of  by  Lord  Kenyon,  in  giving  the  judg- 
ment of  the  Ki  B.  in  the  case  of  Neale 
V.  De  Garay,  7  Term  Rep.  24S.  2*7. 
where  it  was  held,  upon  the  authority 
of  Uderton  v.  Ilderton,  that  it  is  not  ne« 
cessary,  in  a  plea  in  abatement  that 
another  person  ought  to  have  been  sued 
with  the  defendant,  to  lay  a  venue;  and 
if  it  be  pleaded,  that  such  other  person 
is  still  alive,  to  wit,  in  Spain,  it  is  mere 
surplusage,  and  will  be  considered  a» 
pleaded  without  any  venue. 
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The  same  Jevens  against  Harridge  and  Wife,  Ad-  Case  2* 
ministcatrix  of  Levemere. 
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|£BT  OD  bond  made  by  the  intestate,  with  a  profert  into     Jevens  tr. 
court. — The  defendants  crave  oyer  of  the  bond,  and  it  is   Haruidoe- 
read  to  them;  they  then  pray  oyer  of  the  condition  of  the  gc  2ILA. 
bond,  and  it  is  read  to  them  in  hxc  verboy  *<  The  condition  10&.  ns.  lis. 
ftc"  and  it  wait  for  performance  of  covenants  in  an  inden-  of^^^oi  br 
tore  made  between  the  plaintiff  and  the  intestate;  and  after  granted  of  way 
oyer  of  the  condition,  the  entry  upon  Uie  roll  was,  that  the  de-  ^^  b^^u^f* 
Jendanis  pna/ed  ijyer  of  the  indenture  mentioned  in  the  condition^  into  court,  bat 
^rhlA  was  not  brought  into  court,  and  it  is  read  to  them  in  ^leed,  &c.  U  tet 
these  words,  to  wit,  **  This  indenture,  &c/'  and  set  out  the  ?»*»  ^^^^^^ 
whole  indenture  in  English,  by  which  it  appeared  that  the  be  tpedaliy  do. 
plaintiff  had  leased  a  messuage  to  the  intestate  for  a  term  of  inumd  to. 
yearsy  rendering  rent»  and  the  intestate  covenanted  to  pay 
it,  as  in  the  preceding  case ;  and  thereupon  the  ddendimts 
pleaded  the  same  plea  as  before,  but  in  this  plea  tbey  averred 
that  the  messuage  was  a  dwelling-house :  upon  which  plea  the 
plaintiff  demurred  generally.    And  the  exception  was,   that 
the  defendants  had  prayed  oyer  of  an  indenture  which  was 
not  brought  into  court  by  the  plainti£^  nor  appeared  to  be  in 
court  at  all.    For  the  plaintiff  has  brought  only  the  bond  into 
coui^  but  no  indenture ;  and  the  defendants  ought  to  have       i  9  J 
brought  the  indenture  into  court  to  defend  themselves :  but 
here  no  indenture  appears  to  be  in  court,  and  therefore  praying 
oyer  thereof  is  fiivolous  and  idle,  and  the  court  ought  not 
to  regard  it,  but  should  construe  it  as  Ihe  idle  entry  of  the 
clerk.     And  when  a  deed  is  not  in  court  no  oyer  can  be 
gnmtedy  as  in  llH*4i.  12.  13.  4*  ^4*    A^*  cjfer  de  records, 
&C.8.     Tlie  defendant  in  the  Common  bench  oould  not  have 
oyer  of  the  record  of  a  judgment  in  the  court  of  Kingston-^ 
tqfon-Hidij  because  the  record  was  not  in  the  court  of  common 
bgiA,  bat  remained  in  the  inferior  court  (1 )    And  it  was  fur- 

(1 )  The  reason  whereof,  says  Lord  5  Rep.  75.  a.  and  Co.  Litt.  231.  b. ;  and 

Brofe,  seems  to  be,  because  the  record  thereifore    the   party  may    plead  the 

remains  in  the  inferior  court,  and  not  record  without  profert.     Wittes,  589. 

in  the  custody  or  power  of  the  party ;  Stone  v.  Ratolinson*    Ibid.  689*    Tiileif 

and   herewith   agree  Wymarl^s  case,  v.  Faxatt.  (a)    So  where  a  person  has 

[a)  In  Stone y* RawUnson^itwB&heMt    payee  of  a  promissory  note  indorsed  it 
that  where  the  administrator  of  the    to  the  plaintiff,  the  latter  might  sue  on 
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Jevbms  v.     ther  objected,    that   by  this  means  the  plabtiff  would  be 

Harripgb>^  tricked ;  -  for  suppose  the  defendants  had  misrecited  the  inden- 

^  ture,  or  had  omitted  any  of  the  covenants,  or  perhaps  had  set 


no  right  to  the  possession  of  the  deed 
or  counterpart,  as  the  owner  of  a  rent- 
charge,  he  may  plead  it  without  profert ; 
1  Vez.  394.  Whitfield  y.  Fatmet.  So 
where  a  person  pleads  a  deed  operating 
under  the  statute  of  uses,  there  is  no 
necessity  of  making  a  profert.  Dy  .277*  a. 
Estqff*B  c^e,  and  the  notes  in  the  mar- 
gin. Cro.  Jac.  217.  Earl  o£  Huntingdon 
▼•  Mildmay.  Cro.  Car.  441.  Stockman  \* 
Hampton.  Sir  fV.  Jones^  377.  S.  C. 
Carth.  315.  Rei^nel  v.  Long.  1  Vez.  394. 
S  Term.  Rep.  156.  Read  v.  Brookman. 
Co.  Litt.  35.  b.  note  (6 ).  2  H.  Black. 
262.  BoUon  v.  Bp.  of  Carlisle,  [b)  So 
in  a  conveyance  by  feqffmenJt^  for  the 
estate  passes  by  the  livery,  and  the 
statute  of  frauds,  29  Car.  2;  c*  3«  which 
requires  that  livery  should  be  accom- 
panied by  some  instrument  in  writing, 
has  not  altered  the  form  of  pleading. 
3  Term.  Rep.  ibid.  Co.  Lit.  35.  b. 
n.  (6)  And  in  some  cases,  where  by 
law  a  profert  is  necessary,  it  has  been 


held  to  be  a  sufficient  reason  to  dispense 
with  the  necessity  of  it,  to  state  either 
that  the  deed,which  is  pleaded,hathbeen 
lost  by  time  and  accident ;  or  by  any 
other  casualty,  as  by  fire,  &e.  3  Term 
Rep.151.  by  theopinion  of  three  judges: 
(though  Lord  Hardwicke  strongly  in- 
clined to  the  contrary  in  the  above- 
cited  case  of  Whitfield  v.  Fauuet:) 
10 East.  55.  Hendy  v.  Stephenson:  (c) 
or,  that  the  deed  is  in  the  hands  of  the 
opposite  party,  or  is  destroyed  by  him, 
ToUy  V.  Nesbitty  cited  in  Read  v.  Broiok^ 
man,  153.  But  if,  in  these  cases,  the 
deed  is  inadvertently  pleaded  with  a 
profert;  the  adverse  party  is  entitled  to 
oyer  of  course.  Totty  v.  NesUU,  and 
Matison  v.  Atldnson^  cited  in  Read  v« 
Brookman :  but  in  that  case  the  court 
will  give  the  party  leave  to  amend  the 
pleading,  and  state  the  circumstances 
to  excuse  the  profert.  Ibid.  See 
1  Wils.  16.  Thoresby  v.  Sparrofw. 
2Str.ll86.  S.C.(£0 


the  note  without  making  profert  of  the 
letters  of  administration,  granted  to  the 
indorser.  In  Titley  v.  FoxaU  it  was 
held,  that  where  the  defendant  justified 
under  process  of  an  inferior  court, 
erected  by  letters  patent,  he  need  not 
make  profert  of  them.  And  generally 
the  rule  is  laid  down  in  6  Rep.  38.  b. 
BeBamy's  case,  that  it  is  unnecessary  to 
make  profert  where  the  party  does  not 
claim  any  interest  under  the  deed. — 
See  also  10  Rep.  92.  Dr.  LeyfieWB 
case. 

(«)  8  T.  R.  573.  BanfiU  v.  Leigh  and 
another,  per  Lord  Kenyon  C.  J.  2  Bos. 
&  Pul.  387.  Onsloto  v.  Smith,  per 
Heath  f  J. 

(c)  In  which  case  it  was  held,  that  a 


non-existing  grant  cannot  be  pleaded 
without  stating  the  date  and  names  of 
the  parties. 

{d)  Profert  is  unnecessary  where  a 
deed  is  stated  only  as  inducement. 
8T.R.57].  BanfiU y.  Leigh  and  an- 
other.  So  of  an  award.  See  2  Saund. 
62.  b.  note  5.  See  also  2  Salk.  497. 
Morris's  case;  from  which  it  seems, 
that  if  neither  profert  nor  excuse  for  it 
be  necessary,  the  making  profert  is  but 
surplusage,  and  the  court  will  not  com- 
pel the  party  to  give  oyer.  But  if  oyer 
be  given  in  such  a  case,  the  opposite 
party  is  entitled  to  consider  the  whole 
instrument,  as  it  is  set  out,  as  part  of 
his  adversary's  pleadings.  Post.  317. 
note  2.    Oyer  of  a  deed  of  which  pro- 
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out  another  indentui-e  between  the'parties,  to  which  the  con-  Jevbms  v. 
dition  was  not  intended  to  refer,  the  plaintiff  is  deprived  of  Harridge. 
his  replication :  for  he  cannot  say  turn  estfactumj  because  the  ' 

defendants  have  not  alleged  it  to  be  the  deed  of  the  phintifis, 
but  have  only  prayed  oyer  of  the  indaiture  mentioned  in  the 
condition,  which  may  as  well  be  the  deed  of  the  defendants 
intestate  under  his  seal,  as  the  plaintiff's;  and  if  so,  the  plain- 
tiff cannot  i^esA  nan  est  factum^  because  it  is  not  charged  to  be 
his  deed.  And  it  was  further  argued,  that  the  defendants 
should  have  brought  one  part  of  the  indenture  under  the 
plaintiff's  seal  into  court,  and  shewn  in  what  place  it  was . 
made^  and  put  out  the  whole  substance  thereof  in  Latin ;  and 
then  if  they  had  misrecited  it,  or  had  pleaded  a  false  inden- 
ture, the  phiintiff  might  have  replied  non  est  factum^  or  he 
might  have  prayed  oyer  of  it,  and  caused  the  indenture  to  be 
entered  truly,  and  so  relieved  himself  against  the  fidsity  of  the 
defiaidants.(l) 


( 1)  By  demurring  to  the  plea :  See 
the  reason  thereof,  post.  316.  S17« 
Smiik  V.  Yemnans.  If  the  defendant, 
afker  ctaving  oyer  of  a  deed,  do  not 
set  forth  the  whole  deed,  or  murecite 
it,  the  plaintiff  may  either  sign  judg- 
ment as  for  want  of  a  plea.  4  Term. 
Rep.  S70«  Wallace  v.  Duchess  &fCum* 


hetland:  or,  he  may  by  his  replication 
pray  that  the  deed  may  be  inrolled, 
and  procure  it  to  be  truly  inrolled,  and 
demur.  Com.  Dig.  Pleader  (P.  1.) 
See  FergAwn  v.  Mackreth^  4  Term. 
*Rep.  370.  note  b.  (e)  For  by  craving 
oyer,  the  defendant  undertakes  to  set 
out  the  whole;  the  distinction  being, 


fert  is  made  in  a  declaration  cannot  be 
demanded  after  the  term  in  which  the 
profert  is  made,  1  Mod.  69.  Anon. 
1T.R.149.  The  Kingv.Atnery.  Seethe 
reason  in  5  Rep.  75-  a.  WymarV^  case. 
Though  oyer  is  not  in  strictness  de- 
mandable  of  a  record,  yet  if  a  record 
of  the  same  court  be  pleaded,  the  party 
pleading  it  must  give  a  note  in  writing 
<^  the  term  and  number  roil  whereon 
it  is  entered  and  filed,  or  the  plea  will 
not  be  received.  See  Tidd's  Pract.607. 
and  the  cases  there  cited.  Post.  92. 
n.8. 

If  profert  be  made  of  a  deed  in  a  de- 
claration, and  non  est  factum  be  plead- 
ed, the  plaintiff  will  not  be  allowed  to 
prove  at  the  trial  that  the  deed  has  been 
destroyed,  and  to  give  secondary  evi- 


dence of  its  contents.  4  East,  585. 
Smith  and  others  v.  Woodward;  but  if 
it  be  lost  or  destroyed  ajler  declaration^ 
he  may  move  to  put  off  the  trial  and 
amend.  Ibid.  But  the  motion  must  be 
made  before  the  trial,  and  it  is  too  late 
to  move  at  nisi  prius.  1  Stark.  74. 
Paine  v.  Bustin.  If  a  deed  be  pleaded 
as  a  lost  deed  according  to  the  truth, 
and  non  est  /actum  be  pleaded,  and 
afterwards  the  deed  be  found  before 
trial,  it  may  be  given  in  evidence. 
2  Camp.  557.  Haxdey  v.  Peacock  and 
another,  per  Lord  BUenborough  C.J. 

(e)  The  party  praying  oyer  is  in- 
titled  to  a  copy  of  the  attestation  and 
names  of  the  witnesses.  Willea98S» 
Longmore  v.  Rogers, 


9c 


Jevens  versm  Harridge  8^  Ux. 


Jbvrks  v.  But  notwithstanding  this,  it  was  adjudged  that  upon  a  ge^ 
Haeridgb.  nenil  demurrer,  the  plea  was  good  in  substanoe,  although  it 
was  not  formal :  for  it  shall  be  intended  to  be  the  true  inden- 
ture, and  that  it  is  in  court,  although  it  does  not  appear  so  by 
the  record :  and  if  the  defendants  had  endeavoured  to  trick 


that  where  a  party,  having  craved  oyer 
of  a  deed  or  other  instrument,  does 
upon  such  oyer  misrecite  it,  the  other 
side  may  reUeve  himself,  by  praying 
that  the  deed^  &c*  may  be  inroUed  in  htec 
verba;  but  where  a  person  who  is  bound 
to  set  out  a  deed,  or  other  instrument, 
(as  in  the  case  of  a  bond  conditioned 
for  performance  of  covenants  contained 
in  an  indenture,)  sets  it  out  with  a 
profert  and  misrecites  it,  the  other 
side  may  relieve  himself  by  praying  oyer 
of  the  deed  or  other  instrument,  and 
eettkig  it  out  in  h^c  verba*  Ferguton  v. 
Mackreth,lStr.227.  Stibbs  y.  Clough. 
When  oyer  is  taken  of  a  bond  and  the 
conditioB,  though  it  is  usual  in  practice 
not  to  set  forth  thie  bond,  but  to  say, 
«  and  it  is  read  to  him.  Sic.''  and  then 
10  pray  oyer  of  the  condition,  and  set 
it  forth  in  heec  verba,  yet  regularly  the 
bond  ought  to  be  entered  at  large,  as 
well  as  the  condition :  for  if  it  be  ma^ 
terial  to  the  plaintiff  that  the  bond 
should  be  set  forth,  he  may  in  his  repli- 
cation pray  that  it  may  be  inrolled, 
and  so  set  it  forth.  Carth.  SOI,  302. 
Ainey  v.  Wkitey  1  Lutw.  680.  686. 
Bletoet  V.  Appleby.  But  if  no  use  is 
meant  to  be  made  of  the  bond,  there 
seems  to  be  no  need  to  pray  oyer  of  it  at 
all,  or  enter  any  such  prayer ;  but  it  is 
sufficient  to  pray  oyer  of  the  condition 
only.  Lib.  Plac.  209.  pi.  220.    For  the 


bond  and  condition  are  considered  as 
distinct,  the  bond  being  complete  with- 
out the  condition ;  therefore  there  may 
be  ojer  of  one,  without  any  of  the  other. 
Post.  289, 290.  Cabell  Y.  Vaughan.  Aad 
praying  oyer  of  one  does  not  entitle  the 
party  to  oyer  of  the  other,  but  it  must 
be  demanded  of  both,  if  wanted.  6  Mod. 
237.  Cook  V.  Remington.  And  in  this 
respect  the  condition  or  indorsement  of 
a  bond  difibrs  from  a  condition  or  in- 
dorsement oujBideed;  for  the  indorse^ 
ment  on  a  deed  made  at  the  time  of  its 
being  executed  is  part  of  the  deed,  and 
therefore  there  can  be  no  complete  oyer 
of  the  deed  without  the  indorsement. 
6  Mod.  237.  Kooyerisgrantableofa 
private  act  of  parliament.  Doug.  476, 
^n.Jefferyy.White.{/)  Nor  of  a  re- 
cord, as  letters  patent  inrolled  in  Cban* 
eery,  though  pleaded  widi  a  profert, 
1  Term.  Rep.  149.  Rex  v.  Amery.  To 
deny  oyer  when  it  ought  to  be  granted 
is  error.  6  Mod.  28.  LongvUlw.  Thistle- 
toorth.  In  order  to  bring  error,  the 
party  who  insists  upon  oyer  must  enter 
his  prayer  on  record. '  This  is  in  the 
nature  of  a  plea;  and  the  other  side 
may  either  counter-plead  or  demur  to 
it,  and  the  court  will  give  judgment 
thereon.  6  Mod.  28.  2Salk.4f98.  2Ld. 
Raym.  969,  970.  S.C.  But  it  is  bo 
error  to  grant  oyer  where  it  ought  not 
to  be.  Ibid. 


(f)  Nor  of  an  original  writ;  and  if 
the  defendant  craves  oyer  of  it,  the 
plaintiff  may  sign  judgment  as  for  want 
of  a  plea.  1  Doug.  227*  Boats  v.  Ed- 
wards. The  effect  of  the  refusal  of  the 
courts  to  grant  oyer  of  an  original  has 


been  to  prevent  a  plea  in  abatement  of 
the  writ  for  want  of  the  defendant's  ad- 
dition ;  for  no  such  plea  can  be  pleaded 
until  lAer  oyer.  7  East.  383.  Deshons  v. 
Htadf  post.  318  al  note. 
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die  plainttfl^  he  migbt  have  aided  hlmseirby  coraplaiiit  to  the    JfsvBirs  v. 
court  But  die  ooon  agreed  that  the  i<g/feu2^iii/s(l)iat^^^^         lUaaioog. 
ooght  to  shew  the  deed,  and  not  the  phunti£^  by  law,  although  indeb^upon 
the  court  will  aometimes  compel  the  plaintiff  to  Ave  a  copy  ^^  ^  P^''* 
of  an  indenture  to  the  detendant,  if  he  swears  that  he  never  in  an  indenture 
had  one  part  •,  or  that  he  hath  lost  it.  {g)  But  this  is  from  the  j|^*2StiOT 
fiivour  of  the  courts  and  not  of  right,  for  the  entry  always  the  defisndant 
supposes  it  to  be  brought  into  court  by  the  defendants.    But  S^^LtSI^ 
th^  held  that  this  manner  of  pleading  was  a^ded  by  the  sta-  and  not  the  ' 
tute  of  27th  Eliz.  c  5.  upon  a  general  depaurrer ;  but  that  it  ^^T^' 
wonld  be  otherwise  upon  a  special  demurrer.    And  judgioent  439.  1  siU  50. 
was  given  for  the  defendants,  that  the  plamtiff  showld  take 
Dothh^  by  his  bill,  (see  7  H.  4.  l.)  that  the  plaintiff  in  3uch      C  10  ] 
ctae  ought  to  shew  the  indenture ;  but  it  seems  not  to  be  lav 
at  this  day. '  Scuoidirrs  of  counsel  with  the  plaintiff 

(1)    So  Co.  Ent.  1S0-*1S4.  PosC  oat  first  stating  the  deed,   AIL.  72. 

52.  Gaims/brdy.  Griffith.  Lib.  Plac.  141.  EUis  v.  Box,  1  Sid.  50.  ibid.  97.  Lxmii 

209.  Li].  Ent.  115.  118.  •  Neither  can  v.  Ball.  425.     Tapscot  v.  fl^ooUridge, 

die  defendant  plead  performance  with*  Carth.  5.  Fortune  v.  Davis. 


{g)  Where  one  part  only  of  an  instru-  man  v.  PhilUpi.  in  which  last  case  the 

ment  is  executed,  and  it  is  lodged  in  production  was  required*  in  order  to 

the  hands  of  one  party  for  the  use  of  have  the  instrument  stamped.  1  B.  ft  B. 

both,  the  court  will  compel  the  produc-  S18;  Morrow  v.  Saunders.  Secus,  where 

tioB  of  it  for  the  use  of  the  other  party,  two  parts  of  an  instrument  are  executed, 

lTaant.S86.  Bkieys.Porter.  4Taunt.  and  one  of  die  parties  loses  his  part. 

66a  JSa^v.  King.  4  Taant.  157.  Bate*  6  Taunt.  S02.  Street  v.  Braum. 


Hawe  tfersus  Planner.  Case  s. 

Trin.  17  Car.  II.  Re^s.  Roll.  925. 

jin4aiirrA'n£  j[(  remembered  that  heretofore^  to  Wit,  in  the     Hawe  v. 
^^  -^  -D  term  of  a.  Hilary  hist  past,  before  our  lord  ^Pi^»»bh. 
the  long  at  Westminster,  came  Hemy  Hawe  by  James  Bouse  ^ 

his  attorney,  and  brought  here  into  the  court  of  our  said 
lard  the  king,  then  there^  his  certain  hill  i^inst  John  Plan^ 
ner^  of  the  parish  of  Wbtingham,  in  the  county  aforesaid, 
yeoman^  in  the  custody  of  Ae  murshal,  &c.  of  a  plea  of  tres- 
pasiy  and  there  are  pledges  of  prosecudouj  to  wit,  John  Doe 
and  Richard  Roe^  which  said  bill  follows  in  these  words ;  that 
is  to  say,  Berkshire  to  wit,'  Henry  Hcewe  complains  o{  John  / 
Planner^  of  the  parish  of  tVbkinghamf  in  the  county  aforesaid, 
yeoman,  being  in  the  custody  of  the  marshal  of  the  Marshalsea 


10  Hawe  wrms  Planner. 

Haws  v.     of  oar  lord  the  king  before  the  king  himself,  for  that  he  oti 
PLAHiTBit,^  iIj^  ^tlj  jj^y  of  September  J  in  the  1 6th  year  of  the  reign  of  our 
^  lord  Charles  the  Second,  now  king  o(  England;  8tc.  with  force 

and  arms,  &c.  made  an  assault  upon  him  the  said  Henry  Hawe; 
at  Wokingham  aforesaid,  in  the  county  aforesiud,  and' him  the' 
said  Henry  then  and  there  beat,  wounded  and  ill-treated,  so 
that  his  life  was  greatly  despaired  of,  and  other  wrongs  to 
him  then  and  there  did  against  the  peace  of  our  said  lord  the 
now  king,  and  ip  the  damage  of  him  the  said  Henry  of  100/, 
and  therefore  he  brings  suit,  &c. 
PW.  And  now  at  this  day,  to  wit,  on  Friday  next  after  the  Mor- 

row of  the  Holy  Trinity  in  this  same  term,  niitil  which  day 
the  said  J<An  had  leave  to  imparl  to  the  bill  aforesaid,  and 
dien  to  answer,  8cc.  before  our  lord  the  king  at  Westminster, 
comes  as  well  the  said  Henry  by  his  said  attorney,  as  theisaid 
John  by  William  Willmer,  his  attorney;  and  the  said  J(^n 
As  to  the  force  Planner  defends  the  force  and  injury  when,  &&     And  as  to 
^d  Sewouod-  ^  ooming  with  force  and  arms,  or  whatever  that  is  against  the 
ing,  defendant    peace  of  out  said  lord  the  now  king  (a),  and  also  as  to  the  said 
guilty."^         wounding  above  supposed  to  be  done,  the  said  John  Planner 
saith  that  he  is  not  guilty  thereof,  and  of  this  he  puts  himself 
And  M  to  the     upon  the  countiy,  and  the  saidHenry  thereof  likewise,  &c.  And 
trnpsM,  actio     ^  to  the  1-esidue  of  the  trespass  and  assault  aforesaid  above 
^^^9  supposed  to  be  done,  the  said  John  Planner  saith  that  the  saiil 

Henry  ought  not  to.  have  or  maintain  his  said  action  tliereof 
because  defend-  against  him ;  because  he  siuth,  that  before  the  said  time  when 
thedburchwiu^   the  said  trespass  and  assault  is  supposed  to  be  don%  and 
dens  of  Wo-      at  the  time  when,  &c.   he  the  said  John  was  one  of  the 
pi^tiffan^n-    churchwardcus  of  the  parish  of  Wckir^gham  aforesaid,  duly 
habitant  there ;   elected  and  appointed;  and  that  the  said  i%i»y  brfore  the 
[  11  ]       said  time,  when,  &c«  and  at  the  same  time  when,  &c«  was  an 
and  Uie  plaintiff  inhabitant  of  the  said  parish ;  and  that  the  said  Henry  so  be- 
do^ng  the         ^^S  ^^  inhabitant  of  the.  said  parish  before  the  said  timcf  when, 
<**>^  of^««     &c.  to  wit,  on  the  21st  day  o^  Attgusi,  inthe  16th  year  afore- 
hii  hat  on :        s^^d,  being  Sunday,  was  in  the  chmrch  of  the  parish  aforesaid' 
during  the  time  that  divine  service  was  celebrated  in  the  said 
church,  and  that  the  said  iHI?ytry,  at  the  time  when  praj^ers 

(a)  The  denial  of  force  and  ^ms,  issues  lie.  on  the  defendant,  he  is  en- 

and  whatever  else  is  against  the  j^eace,  titled,  at  the  trial,  to  open  th'b  case,  and 

is  merely  for  the  purpose  of  saving  the  to  have  the  geqeral  reply,  2  Stark.  518. 

fine  to  theking:  andif  the  generalissue  Jackson  v.  Hesketh.    See  also  as  to  the 

extend' to  no  other  part  of*  the  declaF-  avermebt,  vi  et  armis,  post.  81  a.  note 

ation,  and  the  affirmative  of  the  other  *(1)  140  a.  note  (4). 
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were  made  in  thd  satne  church  by  the  congregation  of  the      Hawe  v. 
people  tfaere^  irrevefently  had  his  head  covered  with  his  hat;    Pi^anwer,  ^ 
wbemipon  he « the  said  JbAn,  being  such  churchwarden  as  thereupon  d«. 
afiwesaid,  then  and  there  admonished  and  requested  the  said  fendaatrequMt. 
Hlemy  to  oneoyer  his  head»  which  the  said  Hemy  refused  and  ^  hlu  ^^* 
neglected  to  do ;  whereupon  he  the  said  Jokn  then  and  there  he<Ml>  ^^ich  he 
look  from  the  head  of  the  sidd/ftiiry  his  said  hat,  and  then  j^^^ 
and  there  delivered  the  same  to  the  said  Henry^  as  it  was  well  ^^"^  piaintiflTs 
lawful  for  him  to  do;    which  said  taking  of  the  said  hat  of  hewTaul'deli- 
the  said  Hemy  from  his  bead  is  the  same  assaulting,  beat-  ^'^^^  *J  *9  ^'"» 
ing  and  ill-treating  whereof  the  said  Henry  above  thereof  mme  tsMuit 
comphuns  against  him  the  said  JMit?  without  this,  that  he  ^^^^^J^^i 
the  said  John  is  guilty  of  the  said  assaulting,  beating  or  ill*  any  oUwr  Ume 
treating  on  the  said  4th  of  SepUmber^  or  at  any  other  time  ^^^^^ 
than  on  the  said  81st  day  oiAs^tts^  in  the  16th  year  afore-  the  pleiu 
sakly  or  otherwise^  or  in  any  other  manner,  as  the  sidd  Hepfy 
Hawe  above  thereof  complains  agamst  him  the  said  Jokn  / 
and  this  be  the  said  nJahn  is  ready  to  to  verify;  wherefore  he 
pnqrs  juc^pEnent  if  the  said  Hemy  ought  to  have  or  niain«» 
tain  his  said  action  thereof  against  him  the  said  JoAn,  &c. 
—  A  general  demurrer  and  a  joinder  in  demurrer.  —  But      C  12  ] 
because  the  court  of  our  said  lord  the  king  now  here  is  not  ^^  sdvi^r* 
yet  advised  of  giving  tbei^r  judgment  of  and  upon  the  premises 
whereof  the  parties  aforesaid  have  put  themselves  upon  the 
judgment  of  the  court,  a  day  thereof  is  given  to  the  said  par* 
ties  before  our  lord  the  king  at  Westminsier  until  the  day 

next  after  to  hear  their  judgment  of  ard  upon  the 

premiaes,  because  the  court  of  our  lord  the  king  here  thereof 
is  not  yet,  &c. ;  and  as  well  to  try  the  said  issue  above  joined  Yen.  fac  tam 
between  the  said  parties  to  be  tried  by  the  country,  as  to  lla^ll^Sdr 
inquire  what  damages  the  said  Hemy  Hawe  has  sustained  on  vid.  post.  109. 
occasion  of  the  said  trespass  and  assault,  whereof  tlie  said  ^°**(^)' 
partis  have  put  themselves  upon  the  judgment  of  the  court, 
if  it  shall  hiqppen  that  judgment  should  be  given  for  the  said 
Hemy  Home  against  the  said  John  Planner^  let  a  jury  thereof 
come  before  our  lord  the  king  at  Westminster  on  day 

De3Ct  and  who  neither,  &c.  to  recognize,  &c, 

beoauae  as  well^  ftc.  the  same  day  is  given  to  the  said  parties 
tfacR^  &C.;  at  which  Tue9day  next  aft^r  fifteen  days  of  the 
Hebf  Trirnhf^  before  our  lord  the  king  at  WesMunster,  come 
die  parties  aforesaid  by  their  attomies  foresaid.  And  because 
the  court  of  onr  said  lord  the  king  here  is  not  yet  advised 
4)f  gcving  their  judgment  of  afid  upon  the  premises,  a  day 
Vou  I.  C 


lia  Hvnnfe  verstis  Planner* 

Haw£  v.     thereof  is  farther  given  to  the  said  parties  before  our  lord  ikt 

Pi^NKB.    jj}ng  3t  Westminaer  until  Monday  next  after  three  weeksof 

'  St.Midmel^  to  hear  their  judgment  of  and  upon  the  premises, 

because  the  court  of  our  said  lord  the  king  now  here  is 

Adjournment     thereof  not  yet,  &c. ;  before  which  day  the  said  plmfit  was 

^    ^  °  adjourned  by  our  said  lord  the  king^s  writ  of  common  ad- 

journment before  our  said  lord  the  king  at  Ose/brd^  in  the 
county  of  Oxford^  until  Saturdajf  in  the  octave  of  Si.  Martin  : 
at  which  day,^*  before  our  lord  the  king  at  Oxfbrd,  come  the 
pardes  aforesaki  by  their  attomies  aforesaid.  And  because 
the  court  of  our  said  lord  the  king  now  here  is  not  yet  ad- 
vised of  givmg  their  judgment  of  and  upon  the  premises,  a 
further  day  tliereof  is  ^ven  to  the  said  parties,  before  our 
lord  the  king  at  Oxford^  until  Saturday  on  the  Morrow  of  the 
Purification  of  the  Blessed  Mary  to  hear  their  judgment  of 
and  upon  the  premises,  because  the  court  of  our  said  lord  the 

Term  adjourned  king  now  here  is  thereof  not  yet,  &c. ;  before  which  day  the 
'  said  plaint  was  adjourned  by  our  said  lord  tiie  lung's  writ  of 
common  adjournment  before  our  said  lord  the  king,  until  the 
said  Morrowof  thePurification  of  the  Blessed  MaryitX,  thecastie 
of  Windsor,  in  the  county  of  Berks;  at  which  day  before  our 
lord  the  king,  at  the  said  castie  of  Windsor,  come  the  said  par- 
ties by  their  said  attornies.  And  because  the  court  of  our 
said  lord  the  king  now  here  is  not  yet  advised  of  giving  their 
judgment  of  aiid  upon  the  premises,  a  forther  day  thereof  is 
given  to  the  said  parties,  before  our  lord  the  king,  at  the  said 
castie  of  Windsor,  until  Friday  next,  in  the  octave  of  the 
Purification  of  the  Blessed  Mary,  to  hear  their  judgment  of 
and  upon  die  premises,  because  the  court  of  our  said  lord  the 
king  here  is  thereof  not  yet,  &c  Before  which  day  the  said 
[  IS  ]       plaint  was  adjourned  by  our  said  lord  the  king^s  writ  of  cooh 

^*SiS^^  mon  adjournment  before  our  said  lord  the  kin&  until  tfie 
said  octave  of  the  Purification  of  the  said  Blessed  M^,  at 
Westminster,  in  the  county  of  Middlesex.  At  which  day,  be- 
fore our  lord  the  king  at  Westminster,  come  the  parties  afore- 
said by  their  attomies  aforesaid.  And  because  the  court  of 
our  sfud  lord  the  king  here  is  not  yet  advised  of  giving  their 
judgment  of  and  upon  the  premises,  a  further  day  thereof  is 
given  to  the  said  parties  before  our  lord  the  king  at  Westmin^ 
ster,  until  Monday  next  after  the  Morrow  of  the  Aseension  of 
our  Lord,  to  hear  their  judgment  of  and  upon  tiie  premises, 
because  the  court  of  our  said  lord  the  king  here  is  thereof 
not  yet,  &c.     At  which  day,  before  our  lord  the  king  at 
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.WaimmsUr^  come  tbe  parties  aforesaid  by  their  attomies     ^awev. 

aforesaid.    (Further  continuances  for  two  terms.)    At  which  ^P^AwyBH.^ 

day,  before  our  lord  the  king  at  Westminster^  come  the  parties  " 

ttfbresaid  by  their  attomies  aforesaid.     And  thereupon  the 

premises  been  seen,  and  by  the  court  here  folly  understood, 

it  seems  to  the  said  court  that  the  said  plea  by  him  the  said 

John  Planner^  in  manner  and  form  aforesaid  above  pleaded, 

and  the  matter  in  the  same  contained,  are  good  and  sufficient 

in  law  to  bar  the  said  Henry  Howe  from  having  his  said 

action  thereof  against  him  the  said  John  Planner.    Therefore  Judgment. 

it  is  considered  that  the  said  Hemy  Heme  take  nothing  by 

tbf  biU ;  'and  that  he  and  his  pledges  of  prosecution,  to  wit, 

John  Doe  and  Bichard  Roe,  be  thereof  in  mercy  for  his  false 

daim,  and  that  the  said  John  Planner  go  thereof  without 

day,  &c 


Hawe  versus  Planner.  Case  s, 

nPRESPASS  of  assault  and  battery.— The  plaintiff  declares,  S.C.  s  K«b. 

^   that  the  defendant  on  the  4.th  of  September,  in  the  1 6th  }^;^^|  i^.^^' 

year  of  the  now  king,  made  an  assault  upon  him,  at  Woking-  ^  churchwar- 

ham,  in  the  county  of  Berks,  and  beat,  wounded  and  ill-  toking'off^ 

treated  him,  so  that,  &c.  and  other  wrongs,  &c     The  de-  ^°^  *  p^*?" 

fendant  as  to  the  force  and  arms,  and  the  wounding,  pleads  church  at  th6 

not  ffuilty;  and  as  to  the  residue,  he  says,  that  before  and  at  time  <>f  divine 

,      *?       "^  V  1  .  11  .       1    L      service,  if,  upon 

toe.tune  when  the  trespass  is  supposed  to  be  committed,  he  being  desired. to 
was  (me  of  the  churchwardens  of  Wokingham  aforesaid,  and  ^„g^^'t(|^ 
the  plaintifl^  being  an  inhabitant  of  the  said  parish,  before  the  do.  (i) 
sdd  time  when,  &c.  to  wit,  on  the  21st  day  o{  August,  in  the 
16di  year  aforesaid,  being  a  Sunday,  was  in  church  at  the 
time  of  the  celebration  of  divine  service  therein;  and  that  at      [  1^  ] 
the  time  when  prayers  were  made  in  the  church  by  the  con- 
gregadon  of  the  people  there,  the  plaintiff  irreverently  had 
his  hat  upon  his  head ;  whereupon  the  defendant  requested 
the  plaintiff  to  be  uncovered,  which  the  plaintiff  refused  to  do, 
wherefore  the  defendant  took  the  plaintiff's  hat  from  off  his 
head,  and  then  and  there  delivered  it  to  him ;  which  said 

(1)  From  the  report  of  the  case  in  not  justify  pulljng  off  the  plaintiff's  hat» 
Siderfin,  it  appears  that  Tioysden  J,  because  it  tended  to  a  breach  of  the 
was  of  opinion  that  this  irreverent  beha-  peace.  This  case  however  is  cited  and 
viour  was  only  punishable  in  the  eccle-  recognized  in  Comberb.  !?•  and  in  Com. 
fiastica]  court,  and  the  defendant  could    Dig.  Esglise  (F.  2.) 
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Hawk  ni.  taking  is  the  same  assaulting,  beating  and  ill-treating  whereof 
Planner,  g^^^  ^nd  traverses  that  he  is  guilty  of  assaulting,  beating  and 
ill-treating  on  the  said  4th  day  of  September^  or  at  any  odier 
time  than  the  said  21st  day  oi  August ^  or  otherwise,  or  in  any 
other  manner ;  and  thereuiion  the  plaintiff  demurs.  And  it 
was  objected,  that  the  defendant  had  traversed  the  day  wher^ 
it  was  not  material ;  for  he  might  have  justified  on  the  same 
day  the  plaintiff  complains,  without  any  traverse.  (2)  Also, 
that  the  defendant  had  not  justified  any  battery,  because  the 
taking  off  of  the  plaintiff's  hat  was  no  battery  {Jb) :  and  so  the 
plea  bad.  (S)  But  the  court,  taking  this  to  be  a  great  nusde* 
mesnor  in  the  plaintiff,  gave  judgment  against  him,  without 
any  regard  to  the  objections.  Saunders  of  counsel  with  the 
plaintiff.  . 


(2)  This  18  held  to  i>e  an  immaterial 
traverse;  but  being  a  defect  in  form 
only,  must  be  specially  demurred  to, 
for  it  is  good  upon  a  general  demurrer 
by  statute  .27  Eliz.  c.  5.  1  Str.  694. 
Courtney  v.  SatchwelL  1  Lev.  241.  Lake 
v.  King,  2  Xiutw,  1457.  Hargrave  v. 
Ward.  Co.  Litt  282  a.  b.  Cro.  Eliz. 
705.  Peacock  v.  Peacock.  842.  Purset 
V.  Hutchings.  1  Leon.  S9.  Queen  v. 
Lord  Vaux.  Cro.  Car.  228.  Tyler  v. 
WaU.  2Sa]k.642.  Green  y.  Goddard, 
Sd  resolution.  Post,  85.  Wright  v. 
Ramscot.  Cro.  Eliz.  184.  Ccvdeigh  v. 
Edttyards,  1  JElol.  R^p.  395,  396- 
Phiaip$  V.  Weeks,  {a) 

(3)  It  should  seem  too,  that  this 
would  have  been  a  valid  objection  on  a 
special  demurrer.   It  is  one  of  the  rules 


of  pleadmg,  that  the  party  justifying 
must  shew  and  admit  the  fiict.  3  Term. 
Rep,  298.  Taylor  V.  Cole.  I  Ld.  Raym. 
38.  Gibbonsv. Pepper.  S.C.  2  Salk.637. 
4  Mod.  404.  cited  3  Wils.  411,  412. 
The  defendant  should  have  pleaded  not 
guilty  to  the  battery.  Post,  27*  n.  (1). 
Cro.  Eliz.  268.  Pendlebury  v.  Elmott. 
331.  Kent  v.  Sponder.  434.  Ascue  v. 
Sanderson.  Cro.  Jac.  27.  Thomd  v. 
Lassels.  2  Vent.  193.  Carr  v.  Donne, 
However,  where  a  person  is  only  ii#- 
saukedf  still  the  form  of  the  dedaratioQ 
is  the  same  as  where  there  has  been  a 
battery  f  **  that  the  defendant  assaulted, 
**  and  beatf  bruised,  and  mounded  the 
'<  plaintiff.'*  Kitch.  76.  4  edit,  dtea 
40  Edw.  3.  40.  42  Edw.  3.  7.  (c) 


(a)  2  B.  Moore,  91.  The  Corpora- 
fion  of  Arundd  v.  Botoman*  Post,  20. 
note  1. 

(b)  It  should  seem  that  every  imposi- 
tion of  hands  against  the  will  of  the 
pkmstiff  is  a  battery.  Skin.  387.  King 
et  Vx.y.Jebbart:  and  if  so,  this  plea 
would  foe  good. 


(c)  The  word  "  ill-treated,"  is  fre- 
quently  inserted ;  and  if  the  assaulting 
and  ill-treating  be  justified  in  the  plea^ 
although  the  beatings  bruising,  and 
toounding  be  not,  yet  it  is  held  that  the 
plea  amounts  to  a  justification  of  the 
battery.  7  Taunt.  689.  Johnson  r. 
Northtoood.   1  B.  Moore,  420.  S.  C 
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Bennet,  Bailiff  of  Westminster,  t^er^t^  Filkins.  Case  4. 

Trin.  18  Car.  II.  Regis.  Rol.  1172. 

^'^^i'l'^'l'DE  it  remembered,  that  heretofore,  to  wit,  in  Declaration  in 
to  ^  J  XJ  jB^^  ^^  last  past,  before  our  lord  the  king  ^^^^  ""^^^^ 
at  Westminster^  came  John  Bennety  esquire,  bailiffof  the  liberty  liffofalibcrt/. 
of  the  dean  and  chapter  of  the  coU^iate  church  of  &.  Peter, 
Westmnsier,  by  William  TurbiU^  his  attorney,  and  brought 
here  into  the  court  of  our  said  lord  the  king,  then  there, 
htt  certain  bili  against  Bichard  FiltinSj  of  the  parish  of 
Si.  Oemeni  Danes,  in  the  county  of  Middlesex,  merchant  taylor, 
cikermise  catted  Richard  Filkins  ^  the  same,  merchant  tayhri. 
m  the  costody  of  the  roarshall,  &c  of  a  plea  of  debt;  and  these 
mre  ji/edgesaf  prosecution,  to  wit,  John  Doe  and  Richard  Roe^ 
which  said  bill  follows  in  these  words  r  that  is  to  say,  Mid- 
dlesex, to  wit,  John  Bennei,  esquire,  bailiff  of  the  liberty  of 
the  dean  and  chapter  of  the  collegiate  church  of  St.  Peter, 
Westminster,  complains  of  Richard  Filkins,  of  the  parish  of 
St.  dement  Danes,  in  the  county  of  Middlesex,  merchant 
taylor,  otherwise  called  ( 1 )  Richard  Filkins  of  the  same,  merchant 
ia^m-^  being  in  the  custody  of  the  marshal  of  the  Marshalsea 
of  our  lord  the  king,  before  the  king  himself,  of  a  plea  that 
be  render  to  him  2002.  of  lawful  money  of  England,  which 
he  owes  to  and  unjustly  detains  from  him ;  for  that  whereas 
the  said  Richard  on  the  6th  day  of  February,  in  the  17th 

(1)  When  the  debt  arose  upon  a  re-  the  alias  diet.;  (a)  the  proper  use  of 

cord  or  specialty,  it  was  formeirly  the  which  is  to  agree  with  the  record  or  spe- 

pmctice  to  add,  as  well  in  the  writ  as  cialty,  upon  which  the  writ  is  grounded, 

declaration,  the  defendant's  description  and  is  not  traversable,  SO  H.  6. 5.  Bro. 

in  the  record  or  specialty,  under  an  Additions,  6B.  2  Inst.  669.    And  it  is 

aUas  diet*  as  it  was  called,  and  the  di«  now  held,  that  it  is  unnecessary,  and 

rection  used  to  be  to  set  it  out  literatim,  had  better  be  omitted.    So  adjudged 

1  Lutr.  Cler.  197-  7  edit.    However,  in  C  B.  in  the  time  of  Eyre  C.  J.  in 

an  aUas  diet,  was  never  material :  for  it  the  case  of  Darby  v.  MinshuU,  which 

adjudged  in  very  early  times,  that  was  debt  upon  a  bail-bond.     1  Rich. 


the  addition  of  the  defendant's  estate,  IVact.  C.  P.  5th  ed.96,  note  (n).  And 

degree,  ice.   and  place,  ought  to  be  accordingly  the  modem  practice  is  to^ 

alleged  in  the  first  name,  by  the  statute  omit  it. 
1  H«  5.  C.5.  of  additions,  and  not  after 


(a)  See  JheKingy.Semfle,  1  Leach's  crown  cases,  420.  acc. 
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Bkxnet  v. 

FiLKIMS. 


C  15  ] 


Flea. 


Defendant 
prtys  oyer  of 
the  condition. 


which  is  for  the 
appearance  of 
one  R.King. 
well  on  Satur- 
day next  after 
tiMsoctaTcofthc 
PurificatioB. 


Pleads  the  tta* 
tute  23  Hen. 
VI.  c.  9.  of 

theriflft'  bonds. 


year  of  the  reign  of  our  lord  Charles  the  Second,  now  king 
of  England^  &c.  at  Westminster  aforesaid,  in  the  county  afore- 
said, by  his  certain  writing  obligatory,  sealed  with  the  seal 
of  him  the  said  Rkhardj  and  to  the  court  of  our  said  lord  the 
king  now  here  shewn,  the  date  whereof  is  the  same  day  and 
year,  acknowledged  himself  to  be  held  and  firmly  bound  to 
the  said  John  Bennet  by  the  name  of  John  Bennett  esquire^ 
bailiff  of  the  liberty  of  the  dean  and  chapter  of  the  collegiate 
church  of  St.  Peter,  Westminster^  in  the  said  dOO^  to  be  paid 
to  the  same  John  Bennet  when  he  should  be  required  diere- 
unto ;  yet  the  said  IRchard  (although  often  required)  has  not 
yet  pud  the  said  200/.  to  the  said  John,  but  to  pay  the  same 
to  him  has  hitherto  altogether  refiised,  and  still  doth  refose^ 
to  the  damage  of  him  the  said  John  Bennet  of  dO/.  aiid 
therefore  he  brings  suit,  &c  And  now  at  this  day,  to  wit^ 
Friday  next  after  the  Morrow  of  the  Hobf  Trinity^  in  this 
same  term,  until  which  day  the  said  Richard  had  leave*  te 
imparl  to  the  said  bill,  and  dien  to  answer,  before  our  lord 
the  king  at  Westminster,  comes  as  well  the  said  John  Bennet^ 
by  his  said  attorney,  as  the  said  Richard  by  Gabriel  Leach 
his  attorney.  And  the  said  Richard  defends  the  wrong  and 
injury  when,  &c.  and  prays  oyer  of  the  said  writing  obli* 
gatory,  and  it  is  read  to  Him,  &c. ;  he  also  prays  oyer  of  the 
condition  of  the  said  writing  obligatory,  and  it  is  read  to  him 
in  these  words,  to  wit,  <<  The  condition  of  this  obligation  is 
<*  such,  that  if  the  above ,  bounden  Richard  Ksngasett  shall 
*<  appear  before  our  said  lord  the  king,  at  Westminster,  on 
<<  Saturdajf  next  after  the  octave  of  the  Purification  of  the 
**  Blessed  Mary,  to  answer  Sir  William  Bolton  knt.  BXiA  James 
'*  Bradshawe  of  a  plea  of  trespass,  and  also  of  a  bill  of  them 
'*  the  said  Sir  William  and  James  against  hitai  the  said  Richard 
*'  for  90/.  of  debt,  according  to  the  custom  of  the  said  court 
*<  of  our  said  lord  the  king,  before  the  king  himsdf,  to  be 
^<  exhibited,  then  this  present  obligation  shall  be  void,  other- 
**  wise  to  stand  and  remain  In  full  force  and  virtue."  Whidi 
being  read  and  heard,  the  said  Richard  Filkins  saith,  that  he 
opght  not  to  be  charged  with  the  said  debt  by  virtue  of  the 
said  writing  obligatory,  because  he  saith,  that  before  the 
making  of  tfie  said  writing  obligatory,  to  wit,  by  a  certain  act 
made  in  the  parliament  of  the  Lord  Henry,  late  king  of 
England,  &c.  the  Sixth  holden  at  Westminster,  in  the  county 
of  Middlesex,  on  the  25th  day  of  February,  in  the  28d  year  of 
bis  reign,  reciting  in  the  same  act,  that  the  said  king  consi* 
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dering  tfa^  ff&^  peguoes,  extortions  aad  expressions,  which   Bonnet  v^ 
thjsremfore  were  in  the  kiogdopi  ofJEngland,  by  his  sherifisi  ^  Fii^kiws*  ^ 
iu]deP5b^i£&,  and  th^  clerks,  coroners,  stewards  of  franchises,.  "  " 

baijSSi  and  keepers  of  prisons,  and  other  officers,  in  divert 
connljiv  pf  this  kingdom,  it  was  (among  other  things)  enacted 
by  the  authprilgr  of  the  same  parliament,  in  avoidance  of  all 
snch  i^tortijons,  perjuries  and  oppressions,  that  no  sheriff 
^buopild  let  to  fiurm  in  any  maaner  his  county,  nor  any  of  his 
baiUwick%  hun4reds  nor  wapentakes,  nor  that  the  said  sheriffi;, 
lindecsheriffl,  bailiffi  of  franchises^  nor  any  otb^  bailiff  should 
MtMra*  upon  aoy  writ  or  precept  to  them  directed  to  return 
aogr  wmests  in  any  panel  thereupon  to  be  made,  any  bailiff, 
offiiafti^  .or  ^Bervanta  to  ;any  of  the  officers  aforesaid,  in  any 
paofd  by  them  so.tohe  made^  nor  that  any  of  Che  said  officers 
and  jniaiatecs,  on  occasion  or  under  colour  of  their  office 
shoQld  tiake  any  other  thing  by  them,  nor  by  any  other  person 
U>  their, use,  profitoremolument,of  any  person  by  them,  or  [  i6  ) 
any.  of  them, .io.be  acrested  or  attachedrnor  of  any  other  of 
diem  fibr  the  omitting  of  any  anest  or  attachment  to  be  made 
by  their  body,  or  of  .any  person  by  them,  or  any  of  them,  by 
fioice  or.  ocdour  of  their  office,  arrested  or  attached  for  fine, 
fe^  suit  .of  priscsi,  mainprise^  letting  to  bail,  or  shewing  any 
case  or  fiii^<Hurto.anysuch  person  so  arrested  or  to  be  arrested, 
fi^  iua  or  their  reward  or  profit,  but  such  as  foUow ;  that  is 
to  aay.  Sort  the  ahetiS^QiL  for  the  bailiffii  who  make  the  arrest 
or  attachments^,  and  for  the  gaoler,  if  the  prisoner  be  com<- 
auttad  io.his  cnatody,  4c{. ;  and  that  the  sheriiK  under-sheriff* 
sbedff'a,  deik,  steward  or  bailiff  of.  franchiae^  servant,  or 
baiUB^  or  ooronery  .should  not  take  any  thing  under  colour 
of  his  office  by.  hioisel^  nor  by  any  odier  person  to  his  use^ 
cf  any  person^  for  the  making  of  any  return  or  panel,,  and 
fcr  .the  ioopy.of.any  panels  but  4d. ;  and  that  the  said  sheriff 
and  all  od^.  officers  andministers  afiwesaid,.  diould  let  out 
of  prison,  all  manner  of  persona  by  them,  or  any  of  them, 
arxestedy  or  beiogin  their  cue^ody,  by  virtue  of  any  writ,  bill^ 
oiv  warrant,  in  any  action  personal,  or  by  cause  of  an  indict^ 
aieot  of  trespass,  upon  reasonable  sureties  of  sufficient  persons 
having  ai^deaat .  within  Jthe  counties,  where  such  persons^ 
should  be  so  let  to  boil  or  mainprise,.. to  keep  their  .days  ia 
sudh  .places  as  the  said  writs,  bills,  or  warrants  ishould  require 
(soch  person  or  persons  who  were  or  should  be  ia  their  cus^. 
tody  by  condenuiation,  execution,  .capias  utlagatum,  or  ex- 
communication, surety  of  the  peace,  andall  sudi  persons  wha 
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BBKMCir  o.    were  or  ifaould  b^  committed  to  custDdy  by  the  ^Mcial  mm*' 

^  FiLjKiws#  ^  ttMuidment  of  any  jostiee,  and  vagabonds  refiimg  to  serve  ai^ 

'  cording  lathe  finm  (^  the  statute  of  labourers,  oniyexeepled); 

and'  that  no  sheri^  nor  any  of  the  officers  or  ministers  iiibre-' 

said,  should  take  or  cause  to  be  taken,  or  should  mAke  any 

obligation  for  any  cause  above-mentioned,  cr  by  cdour  of 

their  office,  but  only  to  themselves,  of  any  perscm,  nor  by 

any  person  who- should  be  in  their  custody  by  course  of  kw^ 

bot  by  the  name  of  their  office,  and  upon  condition  written* 

that  the  said  prisoners  should  ajqpear  at  the  dsrf  oonlnined  in 

the  said  writs  or  warrants,  and  in  such  places  as  the  said 

writs,  bills,  or  wanranis  should  require;  and  if  any  of  the 

said  sheriffi,  or  other  officer  or  minister  afi»esaid,  should 

take  any  obl^ation  in  odier  form  by  colonr  of  their  offices,. 

that  it  diould  be  void,  as  in  die  same  act  (among  other  things) 

more  fully  appears.    And  the  said  JticAarif  further  saith,  that 

after  the  pabUsbing  of  «the  said  iu:t  of  pailiament,  and  at  the 

said  time  of  the  making  of  the  said  writing  oUigalory,  to  wit, 

on  the  said  6th  day  of  February^  in  the  17th  year  of  the  reig» 

of  our  lord  Charles  the  Second,  now  long  of  England^  &c« 

and  long  before^' the  said  John  Betmei  was  bailiff  of  the 

i  17  ]      liberty  of  the  said  dean  and  dhapter  of  the  coUq^iate  cfauscb 

of  St.  Peter ^  tVesttnifuter^  duly  chosen  and  appointed,  and  that 

before  the  making  of  the  said  writing  obligatory,  to  wit,  in 

Hilary  term  in  the  16th  and  17th  years,  of  the  reign  of  our 

lord  Charles  the  Second*  now  king  i^Ef^kmdj  &c.  one  Sir 

William  SoUon^  kni|^t,  and  cue  James  Bradshamej  prosecuted 

out  of  the  -court  of  our  said  lord  the  king*  before  the  long 

Bill  of  Middle-  himself,'  a  certain  precept  of  our  said  lord  the  king  catted  a 

■ex        out.     }ji\\  c(  Jiiddtesexj  by  which  it  was  commanded  Geofgie  Waters 

man  and  Charles  Doe^  then  sheriff  of  the  counQT'  of  Middlesex^ 

that  they  should  take  the  said  Bkhard  Kkigadl  if*  &c  and 

him  safdy,  &c  so  that  th^  should  have  his  body  before  our 

Kctumabk  on    lord  the  king  at  Westminster^  on  Fridmf  next  after  the  od^ve 

l^l^^^  of  the  Purificatbn  of  the  Blessed  Jlfmy*'  to  answer  the  same 

of  the  Purifier.  William  and  James  <»f  a  plea  of  trespass*  and  abo  to  a  bill  of 

^^'  the  said  IFOtum  and  Jbmet  against  the  said  ilMhmi£^ 

for  907.  of  d^  aooording  to  the  .costom  of  die  court  i^ 
our  lord  the  kii^  before  the  king  himself  to  be  ediibited ; 
which  sakl  preoq>t  afiierwards,  and  before  the  retnm  of  the 
said  pteo^it,  to  wit,  on  >the  1st  day  of  Feiruaayf  in  the  ITtk 
year  of  the  reign  of  our. lord  Charles  the  Second*  now  king  of 
England,  &c  was  delivered  to  the  said  George  Waterman  t 
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Okartes  Doe^  thea  tAn&nS  iX  Middksex  aforesaid,  at  the  parish    Bknmst  v. 
of  &.  Clemeni  Dtme^  within  the  said  liberty,  in  form  of  law  to  ^  Filkins>^ 
be  execoted ;  by  virtue  of  which  said  precept  the  said  sheriff  shwurmiidehis 
^  Middlesex^  by  his  warrant  in  writing,  sealed  under  his  seal,  wamnt  to  the 
to  the  bailiff  of  the  liberty  of  the  dean  and  chapter  of  the  said  ijboty  of  tL 
ooU^iate  church  of  »>  Peierj  WestmnOerj  in  his  bailiwick  ^J^^ 
dirsctcdy  oooiraaBded  the  said  bailiff  that  he  should  take  the 


said  BiAard  Kh^weU  i^  &c  and  hun  safely,  ftc  so  that  ^^/^"^ 
he  aboDld  have  his  body  before  our  said  lord  the  king  at 
Wetimituiery  on  the  said  Fridmf  next  after  the  octave  of  the 
PterificatiiMa  of  the  Blessed  Mary^  to  answer  the  said  WilKam 
BdUom  and  Jdhm  Bradskawe  of  a  plea  of  trespass,  and  also 
to  a  bill  of  them  the  said  William  and  James  against  him  the 
said   Biekard  KingwM  for  902.  of  debt,  according  to  the 
custMMn  of  the  ooort  of  oar  sakl  lord  the  king^   before  the 
king  hiriifld^  to  be  exhibited;  by  virtue  of  which  said  warrant  mntiff  bdag 
tothesaidbailiff  of  the  said  Kberty  directed,  afterwards,  to  ^^'^^ 
wil,  on  the  said  6di  day  of  February^  in  the  17th  year  afore-  ^""^  King- 
said,  the  said  Join  Bennel  then  being  bailiff  of  the  said  liberty, 
him  the  said  Rickard  Kingwdl,  at  the  parish  of  Si.  Clement 
Dams,  in  the  county  aforesaid,  and  within  the  said  liberty, 
took  and  arrested,  and  him  the  said  Bichard  Kingaoell^  in  his 
custody  then  and  there  had  and  detained.     And  the  said 
Bichard  filkim  forther  saith,  that  the  said  Bichard  KingweU 
ao  bemg  in  prison  under  the  custody  of  the  said  John  Benneif 
beSMcX  the  said  liberty  by  virtue  of  that  warrant,  Hhe  said 
Bichard  FOkmiy  together  with  the  said  BiAard  Kingwdl^  and  And  defendoii, 
one  ThomoM  Inchj  afterwards,  to  wit,  at  the  said  time  of  the  SE^^^T^ 
making  of  the  said  writing  oUigatory,  by  that  writing  oUiga-  anmr,  ac 
tory,  aeded  with  their  seab,  and  to  the  sud  John  Benneif  as  to  pkintia;  for 
tbdr  deed  delivered,  jomtiy  and  severally  became  held  and  JJ^*^^[~' 
bound  to  the  said  John  Bennel  in  the  said  SOftf.  under  the  Kingwdi. 
said  oondition,  for  ease  and  fevonr  to  be  shewn  by  the  said 
Jokm  Bennet  to  ihe  sfAd  Bichard  Kingwdi  cihk  said  impri^        [  18  3 
nent,  and  for  having  and  obtaining  his  deliverance  from 
tbenee;  which  said  wrttuig  obligatory  the  said  John  Bennel  by 
ooloar  of  his  said  office  took  from  the  saU  Bichard  FHUm, 
and  die  said  Bichard  Kingwdi  and  Thomas  Ineh^  against  the 
form  of  the  said  statute.    And  so  the  said  Bichard  Pittins  And  m  the  bona 
saith,  that  the^aid  writing  oUigatory  here  into  court  brou^t,  ^'^^ 
taken  and  made  in  the  said  fom^  and  for  the  said  cause  as 
above  mentioned,  by  force  of  the  said  statute  is  void  in  law ; 
and  this  the  said  Bichard  Filkins  is  ready  to  verify  &  wliere« 
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Benmet  v^    fore  lie  ptajs  judgmeot  if  he  the  said  Mickard  FilUm  qu^ 
^  FiLKiNs.  ^  iQ  be  charged  widi  die  debt  aforesaid  by  virtue  of  the  said 

'  writiDg  obligatory. 

ikpiiciitioii.  And  the  said  John  Bennet  saith  that  he»  by  any  thing  by 

the  said  Richard  FUkim  above  inpleadijcig  alli^ed»  ought  not 

to  be  barred  from  haviog  his  said  action  thereof  against  him 

the  said  Bichard  FUkim^  because  he  saitfa^  that  before  the  said 

time  of  the  making  of  the  said  writing  obligatory,  to  ,wit^  in 

iiiZajy  term  in  the  16th  and  17th  years  of  the  reign  of  our  lord 

G^iejtheSecondynowkingof  £9ig&E»<^^  the  said  Sir  fl?/- 

Uam  BoUcn  and  James  Bradshawe  prosecuted  out  of  the  court 

of  our  said  lord  the  king^  before  the  ]ang  himself,  (the  same 

court  then  being  at  Westminster^  in  the  counlty  of  MiddleseSf) 

AbOiof  Mid-    a  certain  precept  of  our  said  lord  the  king  called  a  bill  of 

^^^^^^  Mddiesexy  by  which  it  was  commanded  Gea^e  fVaiermanmd 

Saturday  next     Chorks  Docj  then  sheriff  of  the  county  of'Middksexy  that  they 

tftiifp^^  should  take  the  said  Bichard  KisigweU  if,  He.  and  him  safolyt 

tion.  &C.  so  that  they  should  have  his  body  b^re  our  Iprd  the 

king  at  Westminster^  on  Saturdug^  neiLt  after  the  octave  of  the 

Purification  of  the  Blessed  Maty^  to  answer  the  said  Sir  William 

and  James  of  a  plea  of  trespass,  andalsotoabillof  theaiidjSir 

William  and  James  against  the  said  Bichard  KingtoeU  for  90L 

of  debt,  according  to  the  custom  of  the  eourt  of  our  said  lord 

the  king,  before  the  king  himself  to  be  exhibited;  whiph  said 

precept  afterwards,  and  before  the  return  thereof  to  wit,  on 

the  first  day  oiFebruartf^  in  the  17th  year  of  the  reign  of  our 

lord  Charles  the  Seccmd,  now  king  o£J^iglandf  &c.  was  delivered 

to  the  aaid  Qeorge  Waterman  and  Charles  Doe,  sheriff  of  Af«£- 

dlesex  aforesaid,  at  Westminster  aforesaid,  in  the  county  afore> 

Wbereupon  tbe  said,  in  form  of  law  to  be  executed.     By  virtue  of  wMch  said 

^^^^  ^  prec^t  the  said  sheriff  q£  Middlesex  befcMre  the  return  thereof 

plaintiff,  being    to  wit,  on  the  2d  day  of  February^  in  the  1 7th  year  aforesaid, 

^Hb^^ra.  ^  Westminster  aforesaid,  in  the  said  county  o(  Ji^BddleaeXf  by 

turnable  on  the  his  Warrant  in  writing  under  his  seal  of  his  office  of  sheriff  of 

MidSaturday,    ^^  ^^  ^^^  of  Middlesex,  to  the  bailiff  of  the  liberty  of 

tl\e  dean  and  chapter  of  the  said  collegiate  church  of  St.  Peter^ 

Westminster,  in  his  bailiwi<^  directed,  commanded  the  said 

bailiff  that  he  should  take  tbe  said  Bichard  Kii^OieUii,  &c. 

(.,  and  him  safely,  &c.  so  that  he  should  have  his  body  before 

our  lord  the  king  at  Westminster  aforesud,  on  Saturday  next 

after  the  octave  of  the  Purification  of  the  Blessed  Jfai^  to 

answer  tbe  said  Sir  William  Bottan  and  James  Bradshawe  of  a 

[  19  ]      plea  of  trespass,  and.abo  to  a  bill  of  the  said  Sir  William  and 
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^amei  against  him  the  said  Bkkard  Kingwdl  for  90L  df  Bsnnbt  v^ 
debtt  acoofding  to  die  custom  of  the  court  of  the  said  lord  ^  Filkin3»  ^ 
the  king,  before  the  king  himself,  to  be  exhibited:  which  said  ^ 

nmrrant  afterwards,  aod  before  the  return  thereof,  to  wit,  on 
the  said  !2d  day  of  Felruanf^  in  the  17th  year  aforesaid,  at 
Waimimier  aforesaid,  in  the  said  county  of  Middlesex^  was 
deliveved  to  the  said  John  Bennett  then  being  bailiff  of  the 
said  liberty,   in  form  rf  law  to  be  executed :  fay  virlue  of  ^i  ^^^  <>»«- 
whidi  said  warrant  to  the  said  bailiff  of  the  said  liberty  l^^ti^^' 
directed,  the  said  John  Bennet  (then  being  bailiff  of  the  said  ^"^i 
liberty)  afterwards,  to  wit,  on  the  said  6di  day  of  Rbrumy^ 
in  the  17th  year  aforesaid,  at  WeshninsUr  aforesaid,  m  thtt 
tounty  aforesaid,  and  within  the  said  liberty,  took  and  ar^ 
rested  him  the  said  Richard  Kingwdl^  and  then  and  there  had 
and  detained  him  the  said  £«c^an2  £lr9?^[«W/^  in  his  custody* 
and  that  the  said  Rkhard  lUngsDettj  at  the  time  of  die  making  «»i  Kingweil 
of  the  said  writing  obligatory  in  the  said  declaration  above-  custody  i^er  ' 
mentioned,  and  by  the  said  John  here  into  court  brought,  tjw^men- 
in  prison  under  the  custody  of  the  said  John  Bennetj  then  and  not  under , 


bailiff  of  the  said  liberty,  by  virtue  of  the  said  last-mendoned  ^  ^^riwitiii 
warrant,  and  not  by  virtue  of  the  said  warrant  in  the  plea  of  tloned. 
the  said  Sichard  FUkim  above  specified :  and  this  the  said 
John  Bennet  is  ready  to  verify.    Wherefore  he  prays  judgment 
and  bis  debt  aforesaid,  togedier  with  his  damages  on  occa^bn 
of  the  detention  of  that  debt  to  be  adjudged  to  him,  ftc 

And  die  said  Biehard  Hlkinsy  as  before,  saith  diat  the  said  Rejoinder. 
Bidkard  Kingwell,   at  die  time  of  the  makmg  of  the  said  ^**^*" 
writing  obligatory  here  into  court  brought^  was  in  prison 
under  the  custody  of  the  said  John  Bennet^  by  virtue  of  die  said 
warrant  in  the  plea  of  the  said  Richard  FUkins  above  men- 
tioned, as  he  d^e  said  Biehard  FHkins  hath  above  in  pleading 
alleged;  without  this,  that  die  said  Biehard  KingweUy  at  die  andimcrtM 
said  time  of  the  making  of  the  said  writmg  obligatory,  was  in  ^^ott^St^ 
prison  under  the  custody  of  the  said  John  Bennet j  by  virtue  making  Mid 
of  the  said  warrant  in  die  replication  of  the  sidd  John  Bennet  tintaisr^eu^ 
;ibove-mentioned,  as  he  the  said  John  Bennet  hath  above  in  ^7  under  te 
replying  allied.     And  this  he  is  ready  to  verify:   where*  repiiartion ipe- 
fore,  as  before,  he  prays  judgment,  and  that  the  said  John  °^^ 
Bennet  may  be  barred  fix>m  having  his  said  action  thereof 
against  him,  &c. 

Demurrer  in  the  usual  form. 

And  for  causes  of  demurrer  in  law  upon  this  plea,  the  said      [  20  3 
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Bennet  v. 
File  INS. 

^ . ' 

Causes  of  de- 
murrer. 


Continiumcc. 


JoAn  Bennetf  accordtag  to  the  form  of  the  statute  in  such 
made  and  provided,  shews,  and  to  the  court  here  sets  out  the 
causes  following;  that  is  to  say,  for  that  the  said  plea  is 
double,  and  wants  form,  and  is  uncertab,  and  the  matter  in 
the  same  contained  is  multifiurious  and  uncertain ;  and  for  that 
the  said  Richard  hath  taken  a  traverse  upon  a  traverse^  and 
traversed  a  matter  not  traversable;  and  hath  not  well  con- 
cluded the  plea  by  him  in  rejoining  pleaded,  &;c. 

Joinder  in  demurrer. 

.  But  because  the  court  of  our  said  lord  the  king  now  here  19 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  said  parties  before  our 
lord  die  king  at  fVesfymnster  until  day  next  after,  to  hear 

their  judgment  of  and  upon  the  premises,  for  that  the  court 
of  our  lord  the  king  now  here  is  thereof  not  yet^  &c. 
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DEBT.  The  plaintiff  declares  upon  a  bond  for  200/.  en* 
tered  into  by  the  defendant  to  the  plaintiff  by  the  name 
otjohn  Bennetf  esquire,  bailiff  of  the  liberty  of  the  dean  and 
chi^ter  of  the  collegiate  church  of  SLPeter^  Westminster^ 
dated  the  6tli  ofFebruatyf  in  the  17th  year  of  the  now  king. 
The  defendant  prays  oyer  of  the  condition,  which  is,  that  if 
one  KingaxU  appeared  before  the  king  at  Westminster^  on  iSn- 
turdaif  next  after  the  octave  of  the  Purification  of  the  Blessed 
Mary^  to  answer  to  Sir  William  Bolton^  knight,  and  James 
Bradshawet  of  a  plea  of  trespass,  and  also  to  a  bill,  &c.  for  90L 
then  the  bond  shall  be  void,  &c.  To  which  the  defendant 
pleads  the  statute  of  28//. 6.  c.  10.  of  sheriff's  bonds;* 
and  further  says,  that  the  plaintiff  was  bailiff  of  the  liberty 
aforesaid,  and  before  the  bond  was  taken,  namely,  in  Hilary 
term  in  the  16th  and  17th  years  of  the  now  king,  Bolton  and 
Bradshawe  sued  out  a  bill  of  Middlesex  against  Kingweli^ 
returnable  on  Friday  next  afl»r  th^  octave  of  the  Purification ; 
and  the  sheriff  thereupon  made  a  warrant  to  the  plaintiff, 
then  bailiff  of  the  liberty  according  to  the  bill  of  Middlesex^ 
by  force  whereof  the  plaintiff  arrested  Kingwellj  and  had  and 
detained  him  in  his  custody  for  the  cause  aforesaid,  and  King- 
*aoeU  being  in  his  custody,  the  defendant,  together  with  one 

*  Sec  2  Sauad.  155.     Benson  ▼•  Welbj,  and  the  authorities  iliere  citedL 
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InA  aAd  KingiiM^  entered  into  the  said  bond  and  condidon   Bsnnbt  v. 
for  ease  and  iayour  to  be  shewn  to  Kingtoett  of  his  said  impri-  ^  Filkivb.  ^ 
aonment,  and  for  having  his  deliverance  firom  thence^  which      p  ^^j  V 

ixind  the  plaintiff  accepted  by  colour  of  his  office,  and  against        

the  form  of  the  statute;  and  so  the  defendant  says  that  the  ^J^faS^JJ 
bond  taken  in  form  aforesaid,  by  force  of  the  statute^  was  void 
and  of  no  eflfect;  and  prays  judgment  if  he  ought  to  be 
charged  by  this  bond.  The  plaintiff  replies,  that  Bolion  and 
Bradshawe  in  the  same  Hilary  term  sued  out  a  bill  of  Middle- 
sex  i^gainst  Kinffaoell^  returnable  on  Saturday  next  after  ilie 
octave  of  the  Parification^  according  to  the  condition  of  the 
bond,  upon  which  the  sheriff  made  his  warrant  accordingly  to 
the  plaintiff  (being  bailiff),  by  virttie  whereof  the  plaintiff  took 
Kingwell:  and  the  plaintiff  further  says  that  KinguoeU^  at  the 
time  of  making  the  bcmd,  was  in  prison  under  the  custody  of 
the  plaintiff  then  bailiff  of  the  liberty  by  virtue  of  that  war- 
ranty  and  not  by  virtue  of  the  warrant  specified  in  the  plea  of 
tke  defendant.  And  this,  &c«  Wherefore,  &c«  The  d^ndant 
renins  as  before,  that  Kingwell^  at  the  time  of  making  the 
said  bond,  was  in  prison  under  the  custody  of  the  plaintiff,  by 
virtne  of  the  said  warrant  specified  in  the  plea  of  the  defend- 
ant; without  this,  that  Kingwell  was  in  prison  under  the  cus- 
tody of  the  plaintiflfit,  by  virtue  of  the  warrant  in  the  replication 
of  the  plaintiff  above-mentioned,  as  the  plaintiff  hasidleged. 
And  tltis,  &c  Wherefore,  &c.  To  which  rgoinder  the  phiintiff 
demurs  in  law  specially,  because  the  defendant  has  taken  a  > 

traverse  upon  a  traverse. 

And  it  was  argued  by  Wilder  seijeant,  on  the  part  of  the 
plaintiff  that  the  defender's  rejoinder  was  bad,  because  the 
defendant  has  taken  a  traverse  after  a  traverse :  for  the  plain- 
tiff has  replied  that  Kingwell  was  in  custody  by  virtue  of  the 
warrant,  returnable  on  Saturday  next  after  the  octave  of  the 

(I)  In  a  subsequent  case,  Gold  and    taken  upon  a  general  demurrer,  1  L. 
Cadfer,  28  Car.  II.    2  Lev.  174.  which     Raym.  152.  and  an  immaterial  traverse 


similar  to  the  present,*  the  court  is  only  matter  of  form,  aod  aided  upon 

of  a  contrary  opinion,  holding  that  a  general  demurrer  by  statute  27  £li2* 

the  traverse  of  the  day  specified  in  the  c.  5.     Cro.  Eliz.  161.    Mannings  v. 

plea  was  good,  being  of  the  most  ma-  Tawnsend.    2  Lutw.  1560.  Gwinne  v. 

terial  point ;  but  this  opinion  does  not  Poole.      2  Roll.  Rep.  442.   Johnson 


to  be  well  founded;  though  the  v.  Norton.  Garth.  166.  Bradbum  y. 
judgment  of  the  court  was  substantially  Kennerdale.  See  post,  207  a,  n.  (5)« 
right,  inasmuch  as  the  objection  was    209.  n.  (7)  (8).  (a) 

(a)  See  ante,  14.  note  2. 
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Bennet  versus  Filkins. 


BBNNBTVb 

Filkins. 


•  Brow  TVaTers 
t«iis  ceo,  4.; 


«  Et  non" 
suflScient  words 
of  traverse. 
[22] 


fSoLd. 
Raym.  S5tf. 
Pullen  ▼.  Ben- 
son. 

Where  the  first 
traferse  is  good, 
there  shall  be 
no  traverse 
taken  after- 
wards, but 
where  the  first 
traverse  is  im- 
material there 
may. 


♦  S.P.  1  Ld. 
Baym  ISh 
Serie  ▼.  Par* 
ford. 


•Ptonfication,  which  was  the  right  one  according  to  the  con- 
dition of  the  bond»  and  not  bj  virtae  of  the  warrant  return- 
able on  Friday  next  after  the  octave  of  the  Purification,  as 
the  defendant  has  pleaded.  And  this  was  a  traverse  upon 
which  the  defendant  ought  to  take  issne^  and  not  to  traverse 
over  as  he  hath  done  here.  And  he  put  several  cases  where 
there  shall  be  no  traverse  after  a  traverse  taken  before  by  the 
otherside,  as27i7. 8.  fo.3.a.  *)  and  2)^;^  and  Itifzft^r&^s 
case,  Hob.  105.;  and  here,  he  said,  the  plaintiff  in  his  repli- 
cation has  traversed  the  warrant  returnable  on  Friday^  and 
therefore  the  defendant  in  his  rejoinder  cannot  traverse  the 
warrant  returnable  on  the  Saturday:  and  so  he  concluded 
that  the  rejoinder  is  bad. 

Saunders^  for  the  defendant,  argued  that  the  rejoinder  was 
good.  And,  first  he  denied  that  the  plaintiff  hath  made  any 
traverse  in  his  replication,  for  the  plaintiff  only  says  that  the 
said  Kingwell  was  in  prison  by  virtue  of  the  warrant  return- 
able on  Saturday^  and  not  by  virtue  of  the  warrant  returnable 
tin  Friday^  which  was  no  traverse,  but  a  flat  negative,  and 
the  plaintiff  has  relied  upon  the  precedent  affirmative  matter^ 
and  has  not  traversed  at  all.  For  the  proper  words  of  a 
traverse  are  ^*  without  this^^*  which  are  not  in  the  plaintiff's 
replication,  and  therefore  he  has  not  taken  any  traverse.  But 
the  court  did  not  pay  much  regard  to  this,  f  Then  he 
argued,  that  the  traverse  in  the  defendant's  rejoinder  was 
good,  notwithstanding  the  plaintiff  has  taken  a  traverse  in 
his  replication.  And  he  agreed  to  the  rule,  that  a  traverse 
ought  not  to  be  taken  after  a  traverse;  but  he  took  the  diffe- 
rence to  be,  where  the  first  traverse  is  good,  and  taken  to  a 
material  point,  and  goes  to  the  substance,  then  there  shall  be 
no  other  traverse  taken  after;  but  where  the  first  traverse  is 
idle  and  not  wdl  taken,  nor  pertinent  to  the  matter,  but  is  of 
that  which  was  sufficiently  confessed  and  avoided  before, 
there  the  other  party  may  Udce  another  traverse  after  such 
immaterial  traverse  taken  before :(:  and  for  this  he  relied 
upon  the  above  cited  case  of  Digiy  and  Fitzkerbert.  (2)  Then 
here  the  defendant  has  pleaded  that  Kingwell  was  in  prison 


(2)  Upon  a  review  of  the  several 
cases  on  this  subject,  the  following 
rules  may  be  observed.  1.  Whenever 
any  material  fact  is  alleged  in  any 
pleading,  which,  if  denied,  will,  upon 


issue  joined,  decide  the  cause  one  way 
or  other,  if  the  adverse  party  plead  a 
matter  inconsistent  with,  and  contrary 
to,  sudi  allegation,  he  muit  traverse^ 
it.      Hob.  lOS.   Digby  v.  FUzkerbert. 


Afich.  18  Car.  II.  Regis. 

by  virtue  of  the  warrant  retumaUe  on  Fridag^^  and  therefore 
the  condition  of  the  bond^  not  bang  pursuant  to  the  return 
of  the  warrant,  was  void;  whereupon  the  plaintitf  in  his 
replicatioa  has  shewn  that  he  was,  according  to  the  condition, 
in  prison  by  virtue  of  the  warrant  returnable  on  Saturday^ 
which  was  according  to  the  condition  of  the  bond;  then  the 
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.   FiLKINS. 
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Vaugh.  8.  TufUm  v.  Temple.  1  Sid. 
301.  Omriney  v.  Pkdps^  1  Ld.  Raym. 
^1.  Waliham  v.  Sparkes.  Yelv.  140. 
EmerwadMoae.ib)  So  if  there  are 
several  material  facts  alleged,  he  may 
traverse  which  of  them  he  pleases; 
Q  Rep.  24.  b.  Read's  case.  1  Wlls.  338. 
Griffith  V.  Williams.  %  Whensoever 
sMiJi  a  traverse  is  taken,  the  other 
party  is  bound  to  it,  and  cannot  waive 
it,  and  tender  another  traverse ;  for  the 
parties  are  not  to  go  on  ad  infinitum. 
Hob.  104.  1  Saund.  Benhet  and  FiU 
ihu.  1  Ld.  Raym,  121.  Serle  v.  Dar- 
finrd.  Vaugh.  62.  The  King  v.  Bishop 
qf  Worcester,  (c)  Postea,  318.  Buiy  v. 
Bishop.  Cro.  Car.  105.  3.  If  the  tra- 
verse be  not  to  the  substance  and  point 
of  the  action,  the  other  party  may  either 
pass  it  by,  and  traverse  the  inducement. 
Hob.  104.  Moor,  870.  Digb^  v.  Fitz- 
herheri.  Bennet  v.  Filkins  above  ctted> 
4  Term  Rep.  44a  Mai/of  of  0(/brd  r. 
Bidutrdsony  per  BuUer  Justice,  S.  C.  2. 
H.  Black,  186.  6  Rep.  24.  b.  Udyaf^% 
case.  2  Lill.  P.  R.  588.  Or  demur 
specially  for  this  cause.  Cro.  Jac«  221. 
and  Yelv.  151.  Beddl^  v.  LvU.     4.  In 


some  cases,  a  traverse  may  be  taken  after 
a  former  apt  and  pertinent  traverse;  as 
where,  in  a  tranaltery  action  laid  in  such 
a  county,  there  is  a«pecial  /Sdco/ justifica- 
tion, with  a  traverse  of  the  county,  the 
plaintiff  may  either  traverse  the  special 
justification,  or  join  in  the  defendant's 
traverse  at  his  election.  Cro.  Car.  105. 
ChichesUyv.  Thompson.  Co.  Litt.  282.  b. 
Hob.  104.  Moor,  428.  Bonkam  and 
Springe.  Ibid.  350.  Paramour  v.  Ver- 
wdd.  1  Ld.  Raym.  121.  Serle  v.  Dar^ 
ford.  S.C.Lutw.l438.  4Bac.Abr.73. 
5.  (c?)  But  where  amaterial  point,  alleged 
by  one  party,  is  fiilly  confessed  and 
avoided,  that  is,  where  the  other  party 
sets  up  a  matter  consistent  with  such 
allegation;  but  which,  if  true,  is  an 
answer  to  it,  tliere  he  cannot  also  tra- 
verse it.  Cro.  Car.  384.  King  v.  Coke* 
Bennet  v.  FUkins.  Hob.  104.  Cro.  Jac. 
221.  Telv^l51.  Bedell  y.  Lull,  {e)  6. 
A  traverse  ought  not  to  be  take^  but 
where  the  thing  traversed  isT  an  issuable 
fact.  1 1  Rep.  10.  b.  PridOe  and  Nt^ 
per^s  case.  Yelv.  200«  Kennicot  v. 
Bqgan.  Plow.  230.  b.  231.  a.  Dougl. 
154.  The  King  v.  Lyme  Regi^.  {J) 


H)  S^e  post,  209.  note  (8). 

(e)  Where  it  appears  thfit  thd  king' 
may  take  a  traverae  after  a  traverse, 
where  his  title  appears  by  office  or  other 
matter  of  record. 

{d)  See  the  reason  of  this  rule,  post, 
209.  note  (8). 

{e)  So,  where  a  party  sets  up  matter 
oansistent  with,  but  qualifying  the  mat- 
ter alleged  on  the  other  side,  he  should 
20 


not  also  traverse.     I  Wils.  253.    Ai^- 
chin  V.  Knight. 

{/)  See  further  ai  to  traverses,  post. 
23.  n.  (5),  82.  n.  (3),  207.  n.  (5),  208.  n. 
(6  &  7).  209-  n.  (8),  268.  n.  (1),  298  a. 
n.  (3),  312.  d.  n.  (4  &  5),  347.  n.  (1), 
347  a.  n.  (1),  vol.  2.  5.  n.  (3),  5.d.  same 
note,  10.  n.  (14),  206.  n.  (21  &  22),  207. 
n.  (24),  207  a.  same  note,  295  b. 
n.  (2). 
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s  joined 
OD  an  imnute- 
f&l  tnvene 
WMnJeofiulat 
common  law. 


And  now  a 
party  k  nol 
bound  to  take 


fnattrial  tra. 


C«»  ] 

•  Fits.  Rapii. 
cation,  59. 
tKiagT.Golw. 


iStetld. 
Haym.  465. 
Ofoen^fttt  ▼• 
BurwelL 


plaintiff  has  fully  confessed  and  avoided  the  defendant's  pleaf 
$>r  though  KingwM  was  in  prison  by  virtue  of  the  wamuife 
aU^;ed  by  the  defendant,  yet  if  he  was  also  in  prison  by  force  of 
the  warrant  alleged  by  the  plaintiff,  the  bond  was  good,  and 
not  void:  and  therefore  it  was  not  material  for  the  plaintiff 
to  traverse  the  warrant  alleged  by  the  defendant,  which  the 
plaintiff  has  sufficiendy  confessed  and  avoided  before.  And  he 
further  said,  that  if  issue  should  be  joined  upon  the  traverse 
offered  by  the  plaintifl^  it  would  be  a  jeo&il  at  common  law* 
For  suppose  it  should  be  found  that  KingweU  was  in  prison 
by  virtue  of  the  warrant  returnable  on  Fridajf^  yet  at  com- 
mon law  the  court  could  not  proceed  to  judgment  for  the 
defendant,  because  it  does  not  appear  but  diat  he  might  also 
have  been  in  prison  by  virtue  of  the  warrant  returnable  on 
Sdturdayi  because  it  is  so  pleaded  and  not  denied  by  the  other 
party  (S),  and  therefore  the  bond  good.  And  although  per- 
haps it  would  be  aided  at  this  day  by  the  statutes  of  jeo&ils, 
yet  the  defendant  is  not  constrained  (4)  to  take  such  issue  any 
more  than  he  was  at  the  common  law.  And  he  argued  fur- 
dier,  that  the  issue  shall  be  taken  upon  the  most  material 
point,  and  for  this  he  cited  Hefyaf^s  case^  6  Rep.  24.  b.  And 
the  most  material  point  here,  was  the  warrant  returnable  on 
the  Saturday f  whidi  was  the  rightfol  warrant :  for  upon  issue 
joined  upon  this,  a  verdict  found  one  way  or  the  other  de- 
termines the  matter.  For  if  it  be  found  that  the  said  King- 
well  was  in  prison  by  force  thereof  the  bond  is  good;  and  if 
it  be  found  diat  Kingwett  was  not  in  prison  by  force  thereof, 
the  bond  is  void.  And  also  he  put  the  cases  of  41  Edm.  3.*; 
Dy.  171.  Cro.  Car.  884.  t  Trespass  for  breaking  the 
plaintiff's  dose ;  the  defendant  says  that  it  is  his  freehold ;  if 
the  plamtiff  entitles  himself  to  a  term  for  years,  he  shall  nof, 
traverse  the  freehold  of  the  defendant,  because  he  has  suffi- 
ciently avmded  it;  and  the  plea  and  replication  may  well 
stand  together.    And  so  he  concluded  that  the  rgbinder  waa 

And  for  these  reasons  Twfiim  and  Wymdham^  justices,  were 
of  the  same  opinion,  Moretm^  justice,   being  absent.     But 


(8)  And  therefore  shall  be  taken  to 
be  admitted.    Plow.  48.    1  Salk.  91. 

(4)  Lord  Hobart  argues  to  the 
same  eflect  in  D^J^y  v.  Fibimhtrt,  Hob. 
104*    *'  Therefore^  says  he,  <*  though 


"  perhaps  if  the  plaiDtiif  liad  jamed 
'*  upon  it,  aod  it  had  been  foun^.fV 
"  him,  he  should  have  had  Judgnitat^ 
"j^dhtWjfikaMM  noibommd$oAepi!f§. 
"  as  not  final  to  the  action.'* 


Mich.  18  Car.  II.  Regis.  23 

Kdgfigey  chief  justice,  was  of  opinion  that  the  rejoinder  was  Bbnnet  o. 
bad,  because  be  took  it  to  be  but  one  warrant,  but  that  the  ^'I'Kins. 
parties  difiered  in  the  return  of  it.  And  then  the  plaintifi* 
allc^ging  it  to  be  returnable  at  another  day  than  the  defend- 
ant has  pleaded,  he  did  well  to  traverse  the  return  which  the 
defendant  has  alleged  before,  upon  which  traverse  the  de- 
fendant ought  to  have  taken  issue,  and  not  to  traverse  over. 
And  afterwards  in  the  same  term,  the  matter  was  argued 
again  by  Pemberton  for  the  plaintiff,  and  Jones  for  the  defend- 
ant, to  the  same  intent  as  before.  And  Tmfsd^n^  Wyndhanij 
apd  Moreianj  justices,  delivered  their  opinions  seriatim  for 
the  defendant,  that  the  rejoinder  was  good,  Kdynge^  chief 
jusdoe,  being  absent ;  but,  at  the  instance  of  the  plaintiff's 
counsel,  the  court  gave  him  liberQr  to  disoontinue  his  .action 
upon  payment  of  costs,  although  it  wa$  after  they  had  deli- 
vered their  judgment. 

Noleg  that  Sawiders  of  comisel  with  the  defendant  thought 
that  the  pluntiff  would  have  objected  to  the  manner  of  the 
traverse;  because  the  defendant  had  traversed,  without  this, 
that  Kingmeli  was  in  prison  by  virtue  of  the  wamaU^  that 
^  fty  virtue^**  ought  not  to  be  traversed:  but  it  was  not 
moved.  That  this  is  good»  see  Hob.  52.  Foster-  and  JackstnCs 
case,  9H.  6.  14  and  20.  (5) 


(5)  It  18  agreed,  that  where  the 
words,  "  xdrtute^  preetextu^  per  quod^* 
and  the  like,  introduce  a  conseqaence 
or  inference  from  the  preceding  matter," 
tbey  are  not  traversable,  11  Rep.  10. 
PriddU  and  Napper*%  case.  1  Lord 
Raym.  408.  Beat  v.  Simpson.  6  Term* 
Rep.  66.  King  v.  Mayor  of  York. 
Post,  298.  n.  (3)  but  the  preceding 
matter  is  alone  traversable.  And  this 
role  holds  much  stronger,  where  these 
words  introduce  a  conclusion  of  /ato, 
for  every  traverse  must  regularly  be  of 
matter  oSfaety  and  not  of  law ;  for  the 


court  alone  is  to  judge  of  the  lau>. 
Plow.  231.  a.  WiUion  v-  Berkley.  2  H. 
Black.  182.  Richardson  v.  Mayor  of 
Orford.  Willes's  Rep.  SfeO-  Grills  v. 
Marmdl.  Hence  it  appears,  that  what 
is  said  in  2  Lev.  112.  Rsxy.  County  of 
Nottingham^  respecting  a  traverse,  by 
the  Inhabitants  of  the  county,  of  their 
obligation  to  repair,  which  is  usually 
added  in  their  plea  to  an  indictment  for 
not  repairing  a  county  bridge,  seems 
not  to  be  well  founded,  and  that  such  a 
traverse  h  demurrable  to.  S.P.  Dougl. 
154.  per  Builer  Justice,  (g)    But  it  is 


(g)  This,  however,  has  been  since 
doubted ;  and,  indeed,  in  1 B.  &A.  348. 
Rex  V.  Ecdesjieldt  (Ihhab.)  one  of  the 
ob|ections  to  sbcli  a  plea  by  a  parish, 
was,' that  -die  plea'  did'  not  conclude 
with  a  traverte  of  the  obti^dh  ^  Vttt 
parish  to  repair.    But  ihe  court  said; 

Vol.  I. 


that  if  ^uch.  a  traverse  were  necessary, 
the  conclusion  of  the  plea  in  the  words, 
*^  and  that  the  inhabitants  of  the  said 
**  parish  at  large  ought  not  to  be 
"  chkrged,**  was  a  sufficient  and^  cfFec- 
tual  trkverSe!    • 


D 
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Earl  of  Manchester  <§•  aL  versus  Vale, 


saidi  that  matter  oflaw  connected  with 
fact,  or  rather  matter  of  right  resulting 
from  facts,  is  traversable.      2  Black. 


Rep.  776.     Grocer's  Company  v.  Arch- 
bishop  of  Canterbury.     S.  C.  3  Wils. 


Case  5. 


Earl  of 
Manches- 
ter V. 
Vale. 


[24  ] 


The  Earl  of  Manchester  and  others  against  Vale. 

Trin.  18  Car.  II.  Regb.  Rol.  147. 

;ss»merjetoUv,l  "DE  it  remembered  that  heretofore,  to  wit,  in 

"^       ^  -^  Easter  term  last  past,  before  our  lord  the 

king  at  Westmirtsterj  came  Edward  Earl  of  Manchester^  lord 

chamberlain  of  the  household  of  our  lord  the  now  king.  Sir 

Lancelot  Lake  J  knight,  and  Carey  Harvey ^  otherwise  Mildmay^ 

by  Robert  Pcndety  their  attorney,  and  brought  here  into  the 

court  of  our  said  lord  the  king,  then  there,  their  certain  bill 

against  WiUiam  Vale^  in  the  custody  of  the  marshal,  &c.  of  a 

plea  of  trespass ;  and  there  are  pledges  of  prosecution,  to  wit, 

John  Doe  and  Bichard  Eoe,  which  said  bill  follows  in  these 

words,  to  wit :  Somersetshire^  to  wit,  Edward  'EoLxloi  Manchester ^ 

lord  chamberlain  of  the  household  of  our  lord  the  now  king. 

Sir  Lancelot  Ldke^  knight^  and  Carey  Harvey^  otherwise  Mild^ 

mayy  complain  of  WiUiam  Vale  being  in  the  custody  of  the 

marshal  of  the  Marshalsea,  of  our  lord  the  king  before  the 

king  himself,  for  that  he,  on  the  20th  day  of  September^  in  the 

17th  year  of  the  reign  of  our  lord  Charles  the  Second,  now 

king  of  Etiglandf  with  force  and  arms,  &c.  broke  and  entered 

the  closes  of  them  the  said  Earl,  Sir  Lancelot^  and  Cara/y 

called  Mark  Moore  and  Yonder  Moore^  in  the  parish  of  fVest^ 

marke^  in  the  said  county,  and  with  his  feet  in  walking  trod 

down  and  consumed  the  grass  of  the  said  Earl,  Sir  Lancelot ^ 

and  Careyj  then  lately  growing  in  the  said  closes,  of  the  value 

of  10/.;   and  with  certain  cattle,  to  wit,  horses,  oxen,  cows, 

swine,  and  sheep,  eat  up,  trod  down  and  consumed,  other  the 

grass  of  the  said  Earl,  Sir  Lancelot^  and  Carey^  in  the  said 

closes  likewise  lately  growing,  of  the  value  of  10/.  (1),  con- 


(1)  Trespass  is  laid  with  a  continue 
ando  for  several  days,  to  prevent  the 
necessity  of  bringing  several  actions. 
2  Roll.  Abr.  54S.  pi.  1.  The  more 
usual  way  of  declaring  at  present,  is, 
'<  that  the  defendant  on  such  a  day,  in 


**  such  a  year,  and  on  divers  other  days 
''  and  times  bettveen  that  day  and  some 
"  other  day,"  committed  the  trespasses 
complained  of.  And  the  plaintiff  may 
give  evidence  of  a  trespass  committed 
on  all,  or  any  of,  the  days ;  and  since 


Mich.  18  Car.  IL  Regis. 

tinoing  tbe  said  trespass  in  the  said  closes,  as  well  with  his 
feet  in  walking,  as  with  the  said  cattle,  on  divers  days  and 
times,  from  the  said  20th  day  o( ^September^  in  the  said  17th 
year  aforesaid,  until  the  day  of  the  exhibiting  of  this  bill,  to 
wit,  the  2d  day  of  May,  in  the  IStli  year  of  the  reign  of  oiir 
said  lord  the  now  king ;  and  other  wrongs  to  them  did,  against 
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the  continuing  of  a  trespass  from  day  to 
day,  is  considered  in  law  a  several  tres- 
pass on  each  day,  and  must  be  directly 
and  positively  answered  by  tlie  defend- 
ant, as  well  as  the  original  trespass; 
2  Id.  Raym.  976.  Monkton  v.  Pashley  ; 
just  as  the  removing  of  goods,  wrong- 
fully taken  at  first,  from  one  place  to 
another,  is  held  to  be  a  several  trespass 
at  each  place ;  therefore  this  way  of  de- 
claring will  answer  the  purpose  full  as 
well  as  laying  tbe  trespass  with  a  con- 
tinuando.  But  there  are  many  acts  of 
trespass  which,  when  executed,  cannot 
be  done  again,  but  terminate  upon  the 
commission  of  them,  and  therefore  can- 
not in  their  nature  be  continued;  as 
where  a  man  cuts  down  another's  trees, 
or  kills  his  horses,  dogs,  or  rabbits,  or 
takes  away  his  goods.  In  these  and 
the  like  cases,  if  the  trespasses  were 
repeated,  it  is  necessary  to  allege  that 
they  were  committed,  on  different  days 
and  times ;  or  at  least  to  insert  as  many 
counts  in  the  declaration  as  there  are 
trespasses,  for  they  cannot  be  laid  with 
a  continuando.  If  they  are,  objection 
should  be  made  at  the  trial,^and  the 
plaintiff  will  not  be  permitted  to  give 
evidence  of  more  tlian  one  act  of  tres- 
pass. He  is  not  however  confined  to 
the  time  in  the  declaration,  but  is  at 


liberty  to  prove  a  trespass  committed  at 
any  time  before  the  commencement  of 
the  action.  7  Mod.  152.  Brook  v. 
Bishop.  S.C.  2  Ld.  Raym,  823. 
2  Salk.  639.  2  Ld.  Raym.  974.  976. 
Monkton  v.  Pashley.  S.  C.  2  Salk.  639. 
Comberb.  427.  (a)  If  the  plaintiff  in- 
tends to  give  evidence  of  repeated  acts 
of  trespass,  he  must  confine  himself  to 
the  time  in  the  declaration,  whether  it 
be  laid  witli  a  continuando^  or  in  the 
modem  way  of,  on  divers  days  and 
times :  but  in  either  case  he  may,  if  he 
please,  waive  the  time  in  the  declara- 
tion, and  prove  a  trespass  at  any  time 
before  the  action  brought.  The  laying 
of  a  trespass  with  a  continuando  where 
it  ought  not  to  be  so,  is  bad  upon  special 
demurrer,  but  aided  by  a  verdict.  1  Ld. 
Raym.  240.  Fontleroy  v.  Aylmer.  So 
if  it  be  improperly  laid  "  on  divers  days 
'<  and  times;'*  as  where  the  declaration 
was  that  the  defendants  on,  &c.  and  on 
divers  other  days  and  times  bettoeen  that 
day  and,  Sfc.  made  an  assault  upon  the 
plaintiff,  &c.  it  was  held  bad  upon 
special  demurrer,  because  an  assault  is 
one  entire  individual  act.  Cowp.  828. 
Michell  V.  Neale.  S.  P.6  East,  395. 
English  V.  Purser.  Contra,  2  Bos.  & 
Pull.  425.  Burgess  v.  Freelove.  (3)  '  So 
where  several  trespasses  are  laid  with  a 


(a)  Upon  the  same  principle,  where 
in  covenant  for  stocking  lands  otherwise 
than  with  sheep  on  a  certain  day  and 
divers  other  days  and  times,  the  de- 
fendant pleaded  that,  he  did  not  stock 
oUierwise  than  with  sheep  on  any  of  the 
days  laid  in  the  declaration,  the  plea  guishing  the  case, 
was  held  bad  as  tendering  an  immatC' 


rial  traverse.    2  B.  Moore,  91.     Cor- 
poration  of  Arundel  ▼.  Bowman. 

(b)  In  that  case  the  expression  used 

was,  that  the  defendant  "assaulted;" 

which  is  remarked  by  Lord  EUenbo^ 

C.  J.  in  6  East,  395.  as  distin- 
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in  Sir  Thomas 
Bridges  for  • 
right  in  com- 
mon in  the 
locus  in  quo^ 


as  iq;»purtenant 
to  the  said  m*. 


the  peace  of  our  said  lord  the  now  king,  and  to  the  damage  of 
the  siud  Earl,  Sir  Lancdot^  and  Careys  of  402. :  and  thereof 
they  bring  suit,  &c. 

And  now  at  this  day,  to  mt,  Hiday  next  after  the  Morrow 
of  the  Hofy  Trinity  in  this  same  term,  until  which  day  the  said 
WiOiam  Vale  had  leave  to  imparl  to  the  said  biU,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster^  come  as 
well  the  said  Earl,  Sir  Lancelai,  and  Careyj  by  their  said  attor- 
ney, as  the  said  William  by  Francis  Coles,  his  attorney.  And 
the  same  William  defends  the  force  and  injury  when,  &c 
And  as  to  coming  with  force  and  arms,  or  whatever  that  is 
against  the  peace  of  our  said  lord  the  now  king,  and  the  eat- 
ing up,  treading  down,  and  consuming  the  said  grass  with  the 
said  swine^  at  the  said  time  when,  &c.  and  on  the  said  divers 
other  days  and  times,  from  the  said  25th  day  of  September,  in 
the  year  above>said,  until  the  said  2d  day  of  May  thence  next 
following,  saith,  that  he  is  not  thereof  guilty,  and  of  this  he 
puts  himself  upon  the  country.  And  the  said  Earl,  Sir  Zian- 
celot,  and  Carey  thereof  likewise,  &c  And  as  to  the  residue 
of  the  said  trespass  above  supposed  to  be  dcme,  he  the  said 
William  saith,  that  the  said  l^rl.  Sir  Lancelot,  and  Carey  ought 
not  to  have  or  muntain  their  said  action  thereof  against  him, 
because  he  saith  that  long  before  the  said  time  when,  &c.  and 
at  the  said  time  when,  &c.  and  continually  afterwards  hitherto, 
one  Sir  Thomas  Bridges,  knight,  was  and  yet  is  seised  of 
and  in  the  manor  of  Wedmore,  witli  the  appurtenances,  in  the 
sud  county  in  his  demesne  as  of  fee ;  and  that  he  the  said 
Sir  Thomas,  and  all  those  whose  estate  he  now  has,  of  and  in 
the  said  manor,  with  the  appurtenances,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  have  had,  and  been, 
accustomed  to  have  for  themselves,  their  farmers  and  tenants 
of  the  said  manor,  with  the  appurtenances,  common  of  pas- 
ture for  all  and  all  manner  of  their  commonable  cattle^  levant 
and  couchant  within  the  said  manor,  in  the  said  closes  called 
Marie  Moore  and  Yonder  Moore  in  every  year,  and  at  all  times 
of  the  year,  as  to  the  sud  manor  of  Wedmore,  with  the  appur- 
tenances belonging  and  appertaining.  And  the  said  Sir  Tho-^ 
mas,  being  so  seised  of  and  in  the  said  manor,  with  the  appur- 
tenances, he  the  said  Sir  Thomas,  before  the  said  time  when. 


coTitinuando,  and  some  of  them  are  pro- 
per, and  the  others  not,  after  verdict  the 
continuando  shall  be  extended  (0  those 


trespasses  only  which  are  capable  of 
being  continued,  7  Mod.  152.  2  Ld. 
Raym.  823.    2Sa]k.6S9. 
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&c  to  wit,  on  the  28th  day  of  September^  in  the  l?th  year       Earl  of 
above-said,  at  the  said  parish  of  Westmarkj  in  the  said  county^    Manches- 
constitated  and  appointed  him  the  said  William  to  have  the        Vale! 
care  of  the  cattle  of  the  smd  Sir  Thomas^  which  he,  at  any  V        y      ■■> 
time  from  the  said  28th  day  of  September,  in  the  17th  year  fjjJ^'^J^ 
above-said,  until  the  said  2d  day  of  Mtn^,  in  the  18th  year  ant  to  take  eve 
above-said,  should  put  into  the  said  closes  called  Marie  Moore  jJe'f^^^ '" 
and  Yonder  Moore^  to  use  and  take  the  said  common  <^  pasture  quo. 
there.     And  the  said  WtUioM  further  saith,  that  at  the  said  ^n««  wm  di- 


time  when,  &c  and  on  the  said  divers  other  days  and  times  able  cattle  at 
in  the  said  declaration  above  specified,  there  were  divers,  com-  ^'f^^^^ 
monable  cattle  of  him,  the  said  Sir  TTiomas,  in  the  said  closes  tfae  lociu  in 
caUed  Marie  Moore  and  Yonder  Moore^  which  said  cattle  he  ^^^^^j^ 
the  same  Sir  Thomas  caused  to  be  put  into  the  same  doses,  to  cawed  to  be 
eat  up  the  grass  there  growing,  using  and  peroriving  his  said  JJj^^J^  j^ 
common  of  pasture  in  the  said  closes  so  as  aforesaid  belonging  fendant  entered 
and  appertaining  to  his  said  manor  of  Wedmate  aforesaid:  l^^^o&c 
whereupon  the  said  Wittiamy  as  the  servant  of  the  said  Sir  toseetfaesaid 
THomas,  and  by  his  command,  at  the  said  time  when,  &c  and  dama^  should 
on  the  said  divers  other  days  and  times,  from  the  said  time  happen  to  them, 
when,  &c  until  the  said  2d  day  of  May,  in  the  18th  year 
above-said,  entered  into  the  said  closes  called  Marie  Moore 
and  Yonder  Moore,  to  see  the  said  cattle  of  the  said  Sir  Thomas 
then,  npcm  the  occasion  aforesaid,  so  as  aforesaid  bemg  in  the 
said  doses  eating  up,  using  and  taking  his  common  aforesaid, 
lest  any  damage  should  at  any  time  happen  to  the  said  cattle: 
and  the  said  William  with  his  feet  in  walking  trod  down  and 
conaomed  the  said  grass  in  the  said  closes  then  growing  as  it 
was  lawful  for  him  to  do :  which  sud  entering  of  him  the  said  ^i^^^  » *^ 
WiCUam  into  the  said  doses,  for  the  cause  aforesaid,  and  with  the  i 


his  fiset  in  walking,  treading  down  and  consuming  the  grass  in 

die  said  doses,  and  consuming  and  eating  up,  with  the  said 

Avers  commonable  cattle  of  the  siud  Sir  Thomas  Bridges,  other 

the  grass  in  the  said  doses,  for  the  said  time  in  the  said  dedar- 

ation  above  specified,  using  and  perceiving  hb  said  common 

of  pasture  there,  is  the  same  residue  of  the  said  trespass,       C  26  ] 

whereof  the  sdd  Earl,  Sir  Lancelot,  and  Carey  above  thereof 

complain  against  him  the  said  William :  and  this  he  is  ready 

to  Terify.     Wherefore  he  prays  judgment  if  the  said  Earl, 

Sir  Lancelot,  and  Carey  ought  to  have  or  maintain  thdr  said 

action  thereof  against  him,  &c 

And  for  causes  of  demurrer  in  law  upon  that  plea,  they  Causes  of 
the  said  Earl,  Sir  Lancelot,  and  Carey,  according  to  the  form  i^<»"'>'^* 
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26  Earl  of  Manchester  Sf  al.  verstis  Vale. 

Eatl  of      of  the  statute  in  such  case  lately  made  and  provided,  shew 
MANoiissr    miiQ  ^ijg  court  Jiere  these  causes  following:  that  is  to  say, 
VALt.       ^^^  ^^^  ^^  ^^^   P^^  ^^  uncertain,  and  wants  form,  &c. 
V  ■       y       7  Joinder  in  demurrer. — But  because  tlie  court  of  our  said  lord 
Continuancefl.     ^^  king,  now  here,  is  not  yet  advised  of  giving  their  judg- 
ment of  and  upon  the  premises,  whereof  the  said  parties  have 
Venira  facias      put  thcmselves  upon  the  judgment  of  the  coiirt,   a  day  is 
the^e  as  to     therefore  given  to  the  said  parties,  before  our  lord  the  king  at 
assess  ti^  con-     Westminster^  until  day  next  after  to  hear  their 

upon  the  de-      judgment  of  and  upon  the  premises,  for  that  the  court  of  our  • 
murrer.  ^^^  ]q|.^  ^^  king,  now  here,  is  thereof  not  yet,  &c.     And  as 

•  See  post,  well  to  try  *  the  said  issue  above  joined  between  the  said 
^ ''  parties  to  be  tried  by  the  country,  as  to  inquire  what  da- 
mages the  said  Earl,  Lancelot j  and  Carey  have  sustained  on 
occasion  of  the  said  trespass,  whereof  the  said  parties  have 
[  27  ]  put  themselves  upon  the  judgment  of  the  court,  if  it  should 
happen  that  judgment  shall  be  thereof  given  for  the  said  Earl, 
Lancelot,  and  Carey  against  the  said  William,  let  a  jury  thereof 
come  before  our  lord  the  king  at  Westminster  on  the  day 

ne^t  after  and  who  neither,  &c  to  recognise,  &c. 

because  as  well,  &c.     The  same  day  is  given  to  the  said  parties 
there,  &c. 


Case  5.         The  Earl  of  Manchester  and  othei-s  against  Vale. 

If  in  trespass  r|lRESPAS&  —  The  plaintiffs  declare  that  the  defendants 
Md'i^nl  ^^  *®  ^^^  ^f  September,  m  the  1 7th  year  of  the  reign  of 

plaintifi's  Close,  the  now  king,  broke  the  close  of  the  plaintifis,  called  Marking 
Stin^up^S**  ^^^  Yonder  Moore,  in  the  parish  of  Westmarke,  in  the  county 
grass,  the  de-  of  Somerset,  and  the  grass  there  with  feet  in  walking  trod 
a7ustifi<»tion!'  down,  and  other  the  grass  there  with  cattle,  to  wit,  horses, 
^*^"^?"«  oxen,  cows,  swine,  and  sheep,  eat  up,  with  sl  continuando, 
and  entering  ^c*  ^^^  defendant  as  to  the  force  and  arms,  and  the  tres- 
the  close,  but  is  pass  with  swine,  pleads  not  guilty,  and  to  the  residue  of  the 

bad  as  to  the        *^  -         i       f   .     ,  ,        r/      ^.  ^   .  ,  ,     .   i 

trespass  with  trespass,  he  pleads  m  bar,  that  Sir  Thomas  Bridges,  knight^ 
the  cattJe,^the     ^^g  sciscd  of  the  manor  of  Wedmore  with  the  appurtenances  in 

plea  IK  bad  for       ,  .,  •      i.      i  nn  f  m        • 

the  whole.  the  saiQ  county,  in  his  demesne  as  of  fee,  and  prescribes  m 

the  said  Sir  Thomas  for  common  in  the  place  where,  &c.  for 
all  his  commonable  cattle  levant  and  couchant  upon  the  said 
manor  at  every  time  of  the  year,  as  appurtenant  to  the  said 
manor.  And  further  says,  that  the  said  Sir  Thomas  consti- 
tuted and  appointed  the  defendant  to  take  care  oi  his  catde 
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put  into  die  said  dose  in  which,  &c.    And  he  further  says,       Earl  of 
.  that  the  said  Sir  Thomas  caused  to  be  put  divers  commonable    ^^^^™* 
cattle  of  the  said  Sir  J^omas  Bridges  which  at  the  time  when.        Vale! 
&c  were  in  the  said  place  where,  &c.     Whereupon  the  de-  v,,     \       / 
fendant,  as  servant  to  the  said  Sir  Thomas  Bridges  at  the  time 
when,  Sec  entered  into  the  said  dose  in  which,  &c.  to  see  the. 
said  cattle  there,  lest  any  damage  should  happen  to  them ;  and 
in  Altering  he  trod  down  the  grass  there,  which  is  the  same 
residue  of  the  trespass,  and  this,  &c.     Wherefore,  &c.  upon 
which  the  plaintiffi  demurred  in  law. 

And  it  was  objected  on  the  part  of  the  plaintiffi,  that  the 
defendant  in  his  bar  hath  only  said  that  the  catde  were  in  the 
place  where,  &c.  but  not  that  he  put  them  there.     And  it  ap- 
pears that  the  cattle  were  not  the  defendant's  own  cattle,  and 
therefor^  if  he  did  not  put  them  into  the  place  where,  &c* 
he  is  not  guilty :  for  a  man  cannot  be  guilty  of  trespass  with 
cattle^  unless  they  are  his  own  catde,  or  he  actually  put  them  ^  p^ndi^iju,- 
into  the  place  where,  &c.    And  here  the  defendant  has  justi-  and  Eimott. 
fied  the  trespass  with  catde,  and  yet  has  not  confessed  it,  nor  gJ^^"* 
said  any  thing  to  such  purpose.  (1)     Then  the  plea  being  bad       [  28  ] 
in  part,  is  bad  for  the  whole,  although  he  has  justified  some  t^"*  ^' 
part  well;  for  an  entire  plea  cannot  be  good  in  part,  and   §  sir  John 
bad  in  another  part,  because  such  an  entire  plea  is  not  divisi-  P^^  ^* 
We.    Cro.  Eliz.  268.  *  —  331.  f — «4.  X  —  Cro.  Jac.  27.  J  (2). 

(1)  See  Haioe  and  Planner,  ante,  14.  is  bad  in  part,  is  bad  for  the  whole, 
note  (3),  and  the  authorities  there  Trueman  v.  Hurst,  1  Term  Rep.  40. 
dted.  Every  plea  in  justification  states  WMer  v.  TiviU,  2  Saund.  127*  Upon 
drcomstances,  which  either  excuse  the  the  same  principle  of  the  plea  being  en- 
fact  complained  of,  or  ghew  it  to  be  tire,  and  therefore  not  divisible,  it  is, 
lawful.  From  its  nature,  therefore,  it  that  if  two  or  more  join  in  a  defence 
must  confess  the  fact,  otherwise  it  is  no  which  is  a  sufficient  justification  for 

justification^  but  a  denial  of  the  fact,  one,  but  no  justification  for  the  others, 

and  amounts  to  the  general  issue.    See  tlie  plea  is  bad  as  to  all ;  for  the  court 

3  Term   Rep.  298.      Taylor  v.   Cole,  cannot  sever  it,  and  say  that  one  is 

lSaIk.394.  Hotf^v.BtM^.   Carth.  380.  guilty  and  the  others  not,  when  they 

S.  C.  by  the  name  of  HaUett  v.  Byrt.  all  put  themselves  upon  the  same  terms. 

Willes's  Rep.  15.  Rome  v.  Tutte.  (c)  Str.  509.  Philips  v.  Biron.     Ibid.  994. 

(2)  So  in  Norton  v.  Harvey,  cited  in  ^mith  v.  Boucher •  Ibid.  1184.  Mid- 
2  Saund.  50.  Webb  v.  Martin,  1  Lev.  dleton  v.  Price.  3  Term  Rep.  376,  377. 
48.  {d)    So  an  entire  replication,  which  per  BuUer  J.  in  Duffield  v.  Scott. 


(c)  And  is  therefore  bad  on  special  to  this  rule,  the  different  parts  of  such  a 
demurrer.  6  East,  583.  The  King  r.  pleabeing  considered  as  ^ffisrent  counts 
Johnson^  in  the  same  declaration.    2  Black,  910. 

{d)  A  plea  of  set-off  is  an  exception    Datvsland  v.  Thompson  and  others, 
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Earl  of  Manchester  ^  aL  verms  Vale. 


Earl  of      —  And  of  such  opinion  was  all  the  court.  (3)     And  judg- 
Mamches-  •  mgjj^  ^ag  riven  for  the  plaintiff.  —  Saunders  of  coimsd  with 
Vale.       piamtiir. 

Note.  —  There  was  another  feult  in  the  plea,  because  it  was 


(3)  So  1  Lev.  48.  Webb  v.  Martin. 
Cowp.  153.  Ridaut  v.  Brough.  Every 
plea  must  answer  the  whole  declaration 
or  count.  («)  Co.  Litt.  303.  a.  Cro. 
Eliz.  434.  Ascue  v.  Sanderson.  2  Lilly 
Pr.  Reg.  302.  5  Term  Rep.  553.  Her- 
Ties  v.  Jamteson.  Yelv.  225.  Newhall 
V.  Bernard.  S.  C.  1  Buls.  116.  Post, 
267.  Osborne  v.  Rogers.  But  this  dif- 
ference arises  from  tlie^rm  o/*the  plea, 
namely,  if  a  plea  begin  with  an  answer 
to  the  tohole  dedaraiion^  but  in  truth 
the  matter  pleaded  is  only  an  answer 
to  partf  the  whole  plea  is  bad,  and  the 
plaintiff  may  demur.  lSalk.179.  9Veeh 
v.  Peach.  1  Ld.  Ilaym.  231.  Truscott  v. 
Carpenter.  Gilb.  Hist.  CB.  3  cdit.157, 
158.  lStr.303.  Woodward  v.  Robinson. 


2  Roll.  Abr.  104.  (N),  pi.  1.  (/)  But  if  a 
plea  begin  only  as  an  answer  to  part,  and 
is  in  truth  but  an  answer  to  part;  or 
though  inlawitis  an  answer  to  the  whole, 
(g)it  is  adiscontinuance,  and  the  plaintiff 
must  not  demur,  but  take  his  judgment 
/or  that  as  by  nil  dicits  for  if  he  de- 
murs or  pleads  over,  the  whole  action 
is  discontinued.  4  Rep.  62,  a.  Herla^ 
kenden'g  case  and  the  authorities  there 
cited.  1  RoU.  Abr.  487.  pi.  10.  1 
Salk.  179.  Ibid.  180.  Market  v. 
Johnson.  1  Ld.  Rayra.  231.  Ibid. 
716.  Vincent  v.  Beston.  2  Ld.  Raym. 
841.  Peers  v.  Henriques.  Gilb.  Hist. 
C.  B.  155.  158.  1  Str.  302.  Woodward 
y.  Robinson,  [h)  But  this  rule  must  be 
understood  with  this  limitation,   that 


(e)  Or  rather  all  that  it  assumes  in  the 
introductory  part  to  answer,  and  no 
more.     Chitty  on  V\.  vol.  1.  p.  511. 

(/)  5  Taunt.  27.  Barnard  v.  Duthy. 
Post,  296.  note  1.  1  Chitty's  Rep.  132. 
Wilcox  V.  Newman. 

{g)  But  it  has  been  decided  that 
where  a  plea  begins  as  an  answer  to 
part,  and  contains  in  the  body  of  it  an 
answer  to  the  whole,  the  plaintiff  may 
demur.  2  Bos.  &  Pull.  427.  Gray  v. 
Pindar.  It  is  observable,  however, 
that  in  this  last  case  there  was  a  plea  of 
non  assumpsit  to  the  whole  declaration ; 
so  that  the  special  plea  which  was  de- 
murred to  could  not  operate  as  a  dis- 
continuance. 

(h)  But  notwithstanding  he  has  re- 
plied or  demurred,  the  plaintiff  may,  at 
any  time  during  the  term  of  which  the 
plea  is  pleaded,  take  judgment  by  nU 
dicit  as  to  the  part  not  answered.  1  Ld. 
Raym.  716.  1  Salk.  180. 


In  Willes,  480.  BuUyihorpe  v.  Tur- 
nery  Willes  C.'J.  says,  that  £lff/ai^- 
den*%  case  is  certainly  not  law,  and  cites 
Yelv.  38.  Hughes  v.  Philips,  and  Cro. 
Jac-  27.  Thomel  v.  Lassels,  in  support 
of  his  opinion.  But  the  former  of  those 
cases  does  not  apply,  for  there  the  de- 
fendant's plea  did  profess  to  answer  the 
whole  declaraition,  and  the  plaintiff  de- 
nhurred,  because  an  improper  traverse 
was  taken  and  had  judgment :  in  the  lat- 
ter, although  the  plea  left  part  of  the  de- 
claration unanswered,  and  the  plaintiff 
demurred  for  that,  among  other  reasons, 
yet  the  question  as  to  the  demurrer 
operating  as  a  discontinuance  was  not 
mooted.  It  seems,  therefore,  that  tlie 
opinion  of  WiBes  C.  J.  is  not  well- 
founded,  especially  as  the  other  cases 
cited  in  the  above  note,  fully  support 
Herlakenden*%  case.  That  the  plaintiff 
does  not  discontinue  the  action  by  re- 
plying to  a  plea  which  purports  to  an- 
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not  averred  that  the  cattle  were  levant  and  coucbant  (4)  —  but 
tfaas  was  not  moved. 


QSa 


the  part  of  the  declaration  which  is  not 
answered  by  the  plea  is  material,  and 
the  gist  of  the  action,  for  where  any 
thing  is  inserted  in  the  declaration  as 
matter  of  aggravation,  the  plea  need  not 
answer  or  justify  that,  for  Uie  answering 
of  that  which  is  the  gist  of  the  action 
will  cover  the  whole  decUuration.  S  Wils. 
SO.  Dye  v.  Leatherdale.  S  Term  Rep. 
297.  Taylor  v.  Cole,  and  Fuhenoood 
V.  Cannon,  there  cited,  (i) 

(4)  And  therefore  bad  upon  a  ge- 
neral demurrer.  So  is  1  Lev.  196. 
Ckeqdk  v.  MiUer.  1  Sid.  SIS.  S.  C. 
And  so,  I  conceive,  it  still  is,  notwith- 
standing the  statute  4  Ann.  c.  16.    For 


the  averment  of  levancy  and  couchancy 
is  material  and  travisrsable.  So  is  6 
Mod.  115.  Emerton  v.  SMy.  1  Burr. 
SI  6.  Robinson  v.  Raley.  H.  10  Ann. 
C.  B.  Com.  Dig.  Pleader,  767.  But 
the  want  of  such  averment  is  aided 
after  verdict  by  the  statute  of  jeofails, 
for  it  shall  be  intended  after  verdict. 
1  Lev.  196.  above  cited.  Sty.  428. 
Bronge  v.  Moore.  1  Vent.  S4.  Anon* 
1  Mod.  7.  Meller  v.  Staptes.  1  Vent. 
165.  by  Twisden  J.  in  Hoskins  v. 
Bobbins.  Post,  227.  Stennel  v.  Hogg, 
and  228.  note  (1).  Cro.  Eliz.  458. 
Corbyson  v.  Pearson.  Cro.  Jac.  44. 
France  v.  Tringer.  (*)     The  reason 


swer  the  whole  declaration,  but  is  in 
law  no  answer  to  part,  and  might  there- 
fore have  been  demurred  to,  see 
6  Taunt.  645.    Everard  v.  Paterson. 

(t)  2  Wils.  SIS.  Gates  v.  Bayley, 
2  Campb.175.  Monprivate  v.  Smith  and 
another. 

(h)  These  positions,  viz.  that  for  want 
of  an  averment  of  the  cattle  being  levapt 
and  coucbant,  a  plea  of  common  is  bad 
on  ^enrro/ demurrer ;  and  that  the  want 
of  such  averment  is  aided  after  verdict 
by  the  statute  of  jeofails  ;  cannot,  it  is 
apprehended,  both  stand  good.  The 
omission  of  a  material  and  traversable 
averment  may,  indeed,  be  aided  after 
verdict;  but  then  it  is  at  common  law, 
where  the  fiict  omitted  to  be  averred  is 
a  necessary  part  of  the  issue,  which  is 
not  the  case  here.  See  post.  228.  a. 
note.  No  case  can  be  put  in  which  the 
statutes  of  jeofails  have  been  held  to  aid 
the  total  omission  of  a  material  aver- 
ment, except  such  as  are  expressly 
mentioned  in  the  statutes,  among  which 
this  is  not ;  indeed  it  has  been  recently 
held,  in  several  cases,  that  such  an 


omission  is  not  aided  after  verdict. 
1  M.  &  S.  2S4.  Jackson  v.  Pesked. 
8  M.&  S.  110.  Cookv.  Cox.  4  B.&  A. 
655.  Butt  V.  Hotoardi  and  in  these 
cases  no  attempt  was  made  to  argue 
that  the  omission  was  aided  by  the 
statutes  of  jeofails.  It  is,  however,  per- 
fectly clear  that  the  cases  above  cited 
by  the  learned  Serjeant  establish  the 
point,  that  the  want  of  an  averment  of 
levancy  and  couchancy  is  aided  after 
verdict  by  the  statutes  of  jeofails,  and 
the  expression  **  for  it  shall  be  intended** 
is  frequently  used;  but,  with  submission, 
the  reason  is  bad ;  it  applies  to  omis- 
sions aided  after  verdict  at  common 
law,  which  are  aided  by  intendment: 
but  it  does  not  apply  to  omissions  aided 
by  the  statutes  of  jeofails,  which  do  not 
operate  by  intendment,  but  by  positive 
enactment,  that  the  omission  of  mat- 
ters of  form*  and  certain  specified  mat- 
ters of  substance,  shall  be  aided.  The 
truth  seems  to  be  discovered  by  an  ex- 
pression used  by  the  court  in  Cro.  Eliz. 
458.  Corbyson  v.  Pearson,  «•  yet  now 
it  shall  be  taken  to  be  good  enough, 


98b 


Earl  of  Manchester  S^  aL  versus  Vale. 


why  it  is  necessary  to  aver,  that  the 
cattle  were  levant  and  couchant,  is, 
because  levancy  and  couchancy  is  the 
measure  of  that  kind  of  common  which 
is  claimed  by  the  plea.  1  Saund.  352. 
Potter  v.  NoHh.  2  Saund.  827-  Hoskins 
V.  Rohbins.  5  Term  Rep.  48.  Scholes  v. 
Hargreaves*  Common  appurtenant  to 
land  is  either,  common  without  number, 
as  it  is  termed,  or  limited  to  a  certain 
number  of  cattle.  By  common  with- 
out number,  is  not  meant  common  for 
any  number  of  beasts,  which' the  com- 
moner shall  think  fit  to  put  into  the 
common,  but  it  is  limited  to  his  otun 
commonable  cattle  levant  and  couchant 
upon  his  lands  ;  (by  which  is  to  be  un- 
derstood as  many  cattle  as  the  land  of 
the  commoner  can  keep  and  maintain  in 
the  winter.  2  Brownl.  Patrick  v.  Lotvre. 
101.  I  Vent,  54.  Leech  v.  Wildsley. 
5  Term  Rep.  48.  Scholes  v.  Har^ 
greaves;)  (I)  and  as  it  is  uncertain  how 
many  in  number  these  may  be,  there 
being  in  some  years  more  than  in 
others,  it  is  therefore  called  common 


**  withma  number^**  as  contradistin- 
guished from  conimon  limited  to  a  cer- 
tain number ;  but  still  it  is  a  common 
certain  in  its  nature.  Therefore  a  plea, 
prescribing  for  common  appurtenant 
to  land  for  commonable  cattle,  without 
saying  ^an^  and  couchant  ^  is  bad.  Post, 
343.  MeUor  y.  Spateman.  3Wils.274. 
For  it  shall  be  intended  common  with- 
out number,  according  to  the  import 
of  the  words,  without  any  limitation 
whatsoever;  for  there  is  nothing  to 
limit  it  when  it  is  not  said  for  cattle 
levant  and  couchant.  1  Roll.  Abr. 
398.  pi.  3.  Hard.  117,  118.  ChicUey's 
case ;  and  see  McUor  v.  Spateman,  post, 
346,  note  (1).  8  Term  Rep.  396. 
Benson  v.  Chester.  From  hence  it  fol- 
lows, that  where  the 'common  is  limited 
to  a  certain  number,  it  is  not  necessary 
to  aver  that  they  were  levant  and  cou- 
chant; 1  Roll.  Abr.  401.  pi.  3.  Cro. 
Jac.  27.'  2  Mod.  185. 1  Ld.  Raym.  726. 
Richards  v.  Squibb;  because,  it  is  no 
prejudice  to  the  owner  of  the  soil,  as 
the  number  is  ascertained. 


and  to  be  holpen  by  intendment,  when 
it  is  said,  that  he  put  them  in,  utendo 
communia  sua  pradicta,  that  it  was  at 
such  a  time  as  the  common  is  to  be 
used,  and  with  such  beasts  as  are  there 
to  use  the  common.*'  In  other  words, 
that  the  common  allegation  that  the  de- 
fendant put  his  said  cattle  into  the  said 
place  in  which,  &c.  to  use  his  common 
ihercy  even  if  the  words  "  being  his 
commonable  cattle,  levant  and  couchant, 
^c.**  be  omitted,  shall  be  considered  an 
averment,  though  an  informal  one,  that 
the  cattle  were  such  as  came  within 


the  prescription,  i.  e.  levant  and  couch- 
ant. If  this  be  a  right  view  of  the  case, 
the  omission  will  be  strictly  one  which 
is  aided  by  the  statutes  of  jeofails,  but 
it  will  not  render  the  plea  bad  on  gene- 
ral  demurrer.  If,  however,  there  be 
no  averment,  that  the  cattle  were  put 
into  use  the  common^  or  to  that  effect, 
it  will  follow  that  the  plea  will  be  bad 
both  on  general  demurrer  and  in  arrest 
of  judgment  or  on  error. 

(/)  1  Barn.  &  Aid.  706.  Cheesman  v. 
Hardham.  1  Selwyn's  Ni.  Pri.  428. 
Rogers  v.  Benstead. 
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Birks  against  Trippet.  Case  6. 
Mich.  ]  8  Car.  II.  Regis.  Ro.  HI. 

ror^iAtrtfAiQE    it  remembered  that  heretofore,   to  wit,  in  S«neprec». 

'"'  -* -13  Easter  term   last   past,    before  our  lord   the  Ent,' 1 65.  b. 

kinis,  at  fVestminsfer.  came  Jo/in  Birks^  by  Emanuel  Scorah  See  2  Saund. 

f  .  61«  ff«  127. 

his  attorney,  and  brought  into  the  court  of  our  said  lord  the 
king,  then  thei'e,  his  certain  bill  against  Burrawes  Trippetj  Case  upon  an 
gentleman,  one  of  the  clerks  of  Sir  Robert  Henley^  knight,  * 
chief  clerk  of  our  said  lord  the  king,  assigned  to  inrol  pleas 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself 
present  here  in  court  in  his  proper  person,  of  a  plea  of  trespass 
upon  the  case  and  there  are  pledges  for  the  prosecution,  to 
wit,  John  Doe  and  Richard  Roe ;  which  said  bill  follows  in 
these  words,  to  wit ;   Yorkshire^  to  wit,  John  Birks  complains 
of  Burraaoes   Trippet^  gentleman,   one  of  the  clerks  of  Sir 
Robert  Henley^  knight,  chief  clerk  of  our  said  lord  the  king, 
assigned  to  inrol  pleas  in  the  said  court  of  our  said  lord  the 
kin^  before  the  king  himself,  present  here  in  court  in  his 
proper  person ;  for  that  whereas  divers  quarrels,  discords  and 
disputes  had  arisen,  and  were  depending,  between  him  the 
said  John  and  the  said  Burrawes;  and  in  order  to  make  an 
end  and  final  determination  thereof  and  of  all  other  causes 
of  action  then  depending  between  them,  as  well  the  said  John 
as  the  said  Burrowesy  on  the  14th  day  o{  Aprils  in  the  year  of 
our  Lord  1666,  at  Doncaster^  in  the  said  county,  submitted 
themselves  to  stand  to  the  arbitration,  order,  and  final  judg- 
ment of  one  Francis  Barker^  indifierently  elected  an  arbitrator 
between  them,  to  arbitrate,  order,  and  finally  award,  of,  upon 
and  concerning  the  premises.     And  the  said  Burrawes  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid  at  Doncaster 
aforesaid,  in  the  said  county,  in  consideration  of  the  said  sub- 
mission, and  in  consideration  that  the  said  John  had  then 
and  there  faithfully  promised  the  said  Burrowes  to  pay  to  the 
said  Burrawes  40/.  of  lawfiil  money  of  England,  whenever 
after  he  should  be  thereto  required  by  him  the  said  Burrawes^ 
if  he  the  said  John  should  not  perform  and  fulfil  all  and  singu-      [  S9  ] 
lar  those  things,  which  the  said  arbitrator  should  so  arbitrate, 
order,-  and  fiinally  award,  on  his  part,  to  be  performed  and 
ftilfiUed,  of  and  upon  the  premises,  undertook,  and  Uien  and 
there  fidthfully  promised  the  said  John,  that,  if  he  the  said 
Burrawes  should  not  perform  and  fulfil  all  and  singular  those 
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BiRKs  V.  things,  which  the  said  arbitrator  should  arbitrate  and  adjudge, 
i  ^^'"'^^*  J  on  his  part  to  be  performed  and  fulfilled,  then  be  the  said 
Burraxes  would  well  and  truly  pay  and  satisfy  to  the  said 
John  40^.  of  lawful  money  of  England^  whenever  afier  he  should 
be  thereto  required.  And  the  said  JMn  in  fact  says,  that  the 
said  arbitrator  did  take  upon  himself  the  trouble  of  arbitrat- 
ing, ordering,  and  awarding  between  them  the  said  John  and 
Bummjesj  of  and  concerning  the  premises  so  as  aforesaid  sub^ 
mitted  to  his  award,  and  afterwards,  to  wit,  on  the  2Ist  day 
of  the  same  month  of  jfyrilj  in  the  said  year  of  our  Lord 
1666,  at  Doncaster  aforesaid,  in  the  said  county,  did  arbitrate, 
t)rder,  and  adjudge  between  them,  in  manner  and  form  fol- 
lowing, that  is  to  say;  first,  that  the  said  Burrowes  should  pay 
to  the  said  John  the  sum  of  lOs.  for  and  in  consideration  of 
certain  damages,  which  the  said  John  had  sustained  in  an 
action  of  trespass  and  assault;  and  also  205.  more  for  the  said 
John^s  having  kept  and  depastured  a  certain  horse  of  the  said 
Burraooesi  and  further,  the  said  arbitrator  did  arbitrate, 
order  and  award,  that  the  said  Burrawes  should  pay  to  the 
said  John  another  105.  for  the  said  John*s  having  kept  oertun 
beasts,  and  for  keeping  and  applying  medicines  to  two  young 
bullocks  of  the  said  Burrowes  :  and  also  the  further  sum  of  4i. 
towards  his  the  said  John  Birk^s  costs  expended  in  law  about 
divers  differences  had  between  them :  which  said  sums, 
amounting  in  the  whole  to  SL  the  said  arbitrator  did  arbitrate 
and  award  the  said  Burrowes  to  pay  to  the  said  JMit,  upon 
the  2Sd  day  of  the  same  month  of  Aprilj  at  the  mansion- 
house  of  Henry  Jenkinson,  in  the  parish  o€  Hansnoorthf  in  the 
said  county  of  York ;  and  that,  upon  the  receipt  of  the  said 
6/.,  general  rdeases  under  the  hands  and  seals  of  them,  and 
each  of  them,  should  be  mutually  given  and  delivered  fix)m 
the  beginning  of  the  world  until  the  said  2dd  day  of  Aprilj  in 
the  said  year  of  our  Lord  1666.  And  also  that  the  said  jBtir- 
rawes  should  deliver  to  the  said  John  a  certain  fine  con- 
cerning and  belonging  to  the  said  John  Birks,  and  one  Jb&ii 
Marriotj  late  of  the  parish  of  Hansworth  aforesaid,  in  the 
said  county.  And  also  the  said  arbitrator,  in  order  to  make 
peace,  and  to  determine  the  said  disputes  and  diflferences, 
and  out  of  regard  to  the  quiet  of  the  said  John  and  BurraweSf 
did  further  arbitrate,  order,  and  award,  that  the  said  John^ 
from  the  date  of  the  said  releases,  should  cease  and  desist  fi*om 
all  further  prosecution  at  the  general  sessions  of  the  peace 
against  the  said  Burrawes.    And  the  said  John  in  fact  says, 
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that  ahbough  the  said  John  did  well  and  faithfully  perform  Birks  v. 
and  fulfil  all  and  singular  the  premises  specified  in  die  above  ,  Trippet,^ 
award,  ^on  the  part  of  him  the  said  John  to  be  performed  and  r  so  1 
fiilfilledt  according  to  the  form  and  efiect  of  the  said  award ; 
yet  the  said  John  in  fact  says,  that  the  said  Bwrowes  hath  not 
paid  the  said  6L  to  the  said  John  Birks  upon  the  said  2Sd  day 
cfjiprilj  in  the  said  year  of  our  Lord  1666,  at  oc  in  the  said 
mansion-house  of  him  the  said  Hemy  Jenkinsouy  or  any 
where  else,  nor  delivered  the  said  fine  to  the  said  JoAn,  ao* 
cording  to  the  form  and  eflfect  of  the  said  award  (although  the 
said  Burraaes  afterwards,  to  wit,  on  the  24th  day  of  AprUj  in 
the  said  year  of  our  Lord  1666,  at  Doncaster  aforesaid,  was 
thereto  required).  Nevertheless  the  said  Bunxnoesj  not  re- 
garding his  said  promise  and  undertaking,  in  form  aforesaid 
Biade^  but  contriving  and  fraudulendy  intending,  in  that  be- 
half craftily  and  sabtily  to  deceive  and  defiraud  him  the  said 
John  Birks  of  the  said  40/.  hath  not  yet  paid  the  same  to  the 
said  John  according  to  the  said  promise  and  undertaking,  nor 
hath  hitherto  made  the  said  J<An  any  satisfaction  for  the  same; 
wherefore  the  said  John  says,  that  he  is  injured  and  hath  sus- 
tmned  damage  to  the  value  of  100/.  and  therefore  he  brings 
his  suit,  &c« 

And  now  at  this  day,  to  wit,  on  7\tesdinf  next  after  three  Impariftnce. 
weeks  of  Si.  Michadj  in  this  same  term,  ,to  which  day  the 
said  Burraaoes  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c  before  our  lord  the  king  at  Westminster^  come  as 
well  the  said  John  by  hb  said  attorney,  as  the  said  Bwrowes 
in  his  proper  person ;  and  the  said  Burrawes  defends  the  FIm. 
wrong  and  injury  when,  &c.  and  says,  that  the  ssidjohn  Birks 
ought  not  to  have  or  maintain  his  said  action  thereof  against 
him,  because  he  says,  that  true  it  is  that  he  the  said  Burrowes 
and  the  said  John  Birks  did  submit  themselves  to  stand  to  tlie 
award,  order,  and  final  judgment  of  the  said  Francis  Barker^ 
an  arbitrator,  between  them  indiflferendy  elected  to  arbitrate, 
order  and  finally  award,  of  and  concerning  the  premises; 
and  that  he  the  said  Btarrtmes  thereupon  undertook  to  per- 
form and  fulfil  all  and  every  tiling,  which  the  said  arbitrator 
should  adjudge  and  award  on  the  part  of  him.  the  said  Bur* 
rawes  to  be  performed  *and  fulfilled,  as  the  said  John  doth 
above  allege ;  but  the  said  Burrawes  further  says,  that  after 
the  making  of  the  said  submission,  and  also  after  the  said 
promise  and  undertaking  of  him  the  said  Bun-aweSf  and  be- 
fore the  said  arbitrator  made  any  award  or  final  judgment 


^  Birks  versus  Trippet. 

BiRKS  t7.     between  him  the  said  Btirraooes  and  the  said  John  BirkSf  to 
i  *  i  wit,  on  the  20th  day  of  Aprily  in  the  year  of  our  Lord  1666, 

at  Doncaster  aforesaid,  in  the  said  county  of  York^  the  said 
John  was  indebted  to  the  said  Burrowes  in  4/.  of  lawful 
money  of  England,  as  well  for  fees  by  him  the  said  John  to 
the  said  Bmraxes,  as  attorney  of  and  for  him  the  said  John, 
before  and  nt  that  time  due,  omng  and  unpaid ;  as  for  divers 
sums  of  money  before  that  time  expended  and  laid  out  by  the 
/  said  Burrowes  for  the  said  John^  at  his  instance  and  request : 

L  ^^  J  of  which  said  debt  of  4/.  so  as  aforesaid  due  and  owing  to 
the  said  Burrowes  by  the  said  John  the  said  arbitrator  after- 
wards, to  wit,  on  the  same  day  and  year  last  aforesaid,  at 
Doncaster  aforesaid,  had  notice.  And  the  said  Burraooes 
then  and  there  made  appear  to  the  said  arbitrator,  that  the 
said  4/.  was  justly  owing  to  the  said  Burrowes,  and  ought  to 
have  been  paid  by  the  said  John;  and  he  the  said  Burrowes 
then  and  there  requested  the  said  arbitrator  to  make  an  al- 
lowance for  the  same  to  the  said  Burrowes  by  the  award 
of  him  the  said  arbitrator,  to  be  made  between  him  the  said 
Burrowes  and  the  said  John.  And  the  said  Burrowes  fiuther 
says,  that  the  said  arbitrator  afterwards,  to  wit,  on  the  said 
21st  day  of  April,  in  the  said  year  of  our  Lord  at  Doncaster 
aforesaid,  made  his  said  award  between  him  the  said  Burrowes 
and  the  said  John,  without  taking  into  his  consideration,  or 
making  any  allowance  to  the  said  Burrowes  for  his  said  debt 
of  4/.  so  being  due  and  unpaid  to  the  said  Burrowes  by  the 
said  John  as  aforesaid,  notwithstanding  the  said  notice  and 
proof  thereof  so  as  aforesaid  given,  and  made  to  the  said 
arbitrator  by  the  said  Burrowes.  And  this  he  the  said  Bur^ 
rowes  is  ready  to  verify :  wherefore  he  prays  judgment  if  the 
said  John  ought  to  have  or  maintain  his  said  action  upon  the 
said  written  award,  in  manner  and  form  aforesaid  made, 
against  him  the  said  Burrowes,  &c. 

To  this  there  was  a  demurrer  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king,  now  here, 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king,  at  Westminster,  until  day  next 

after  to  hear  their  judgment  of  and  upon  the 

premises,  because  the  court  of  our  said  lord  the  king^  now, 
here,  is  thereof  not  yet,  &c. 
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A  SSUMPSIT.    The  plaintiflF  declares,  that  there  were  S.C.  2  Keb. 
•^^  divers  differences  between  the  plaintiff  and  defendant;  ^^^ 
and  for  the  determining  thereof,  they  submitted  themselves  Assumpsit  on  a 
to   the  award  of  one  Barker^    an  arbitrator,   indifferendy  a'i^iAtena^ura 
chosen  between  them  to  arbitrate,  ordain,  and  finally  adjudge  ^^  request,  an 
of  and  upon  the  premises ;  and  that  the  defendant,  in  con-  -^  necessary  bc- 
sideration  of  the  submission,  and  in  consideration  that  the  ^^  ^^ 
plaintiff  had   promised  the  said  defendant  to  pay  him  40/.  the  declaration 
whensoever  he  should  be  requested,    if  the  plaintiff  should  ^JI^^^  *gg* 
not  perform  the  award  to  be  made  on  his  part,  undertook 
and  promised  the  plaintiff  that  if  the  defendant  should  not 
perform  the  award  to  be  made  on  his  part,  then  the  said  de- 
fendant would  well  and  faithfully  pay  40/.  to  the  said  plaintiff, 
isken  Tie  should  be  thereunto  requested.     The  plaintiff  avers 
that  the  arbitrator  made  his  award,    and  thereby  awarded 
that  the  detendant  should  pay  to  the  plaintiff  105.  in  con- 
sideration of  damages  in  an  action  of  battery,  and  205.  more 
for  curing  a  horse,  and  105.  more  for  curing  an  ox,  and  4/. 
more  for  the  plaintiff's  expences  in  law,  and  that  upon  pay- 
ment of  the  said  sums  amounting  to  6/.  they  should  give  to 
each  other  general  releases,  and  that  the  defendant  should 
deliver  a  fine  to  the  plaintiff.     And  the  plaintiff  avers  that  the 
defendant  hath  not  paid  the  6/.  nor  delivered  the  fine  accord- 
ing to  the   award;   yet  the   said   defendant  not  regarding 
his  promise,    but  intending  to  defraud  the  plaintiff  of  the 
said  40/.  had  not  paid  the  said  40/.  to  the  plaintiff  according 
to  his  promise,  nor  contented  him  for  the  same,  and  so  con- 
cludes the  action  to  his  damage,  &c.  without  alleging  any  de- 
mand of  the  40/.  —  The  defendant  pleads  in  bar,  that  the 
plaintiff  w^as  indebted  to  him  beuig  an  attorney  in  4/.  for  fees 
and  expences,  and  before  the  making  of  the  award  he  gave 
notice  thereof  to  the  arbitrator,  and  offered  to  make  it  appear 
to  him,  and  prayed  he  would  allow  it  in  his  award  ;  but  the 
arbitrator  made  his  award  without  any  allowance  or  consider- 
ation had  of  the  said  4/.  notwithstanding  such  notice  and  proof* 
And  this,  &c.     Wherefore,  &c.     Upon  which  the  plaintiff 
demurred  in  law. 

And  it  was  argued  by  Lindsey,  of  counsel  with  the  plaintiff, 
that  the  plea  was  bad,  because  the  submission  was  not  con- 
ditional with  an  ita  quod,  &c. ;  for  if  it  had  been  so,  perhi^s 
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the  arbitrator  could  not  make  his  award  of  pari  of  the  dif- 
ferencesy  if  he  had  notice  of  more,  as  BaspoU^s  case,  8  Co.  98. 
Cro.  Jac.  855.  *  Dyer  i?16.  242.  But  it  appears  by  some  of 
the  said  books,  that  if  the  submbsion  be  not  conditional,  then 
the  arbitrators  may  make  their  award  of  parcel,  although 
they  have  notice  of  more^  and  the  award  shall  be  good  for^ 
such  parcel.  (1)  But  he  said,  that  admitting  the  submission 
had  been  conditional  with  an  ita  quod^  yet  this  is  a  good 
award,  for  he  hath  awarded  general  releases  from  both  par- 
ties ;  and  although  the  defendant  had  notified  his  debt  to  the 


(I)  See  also  the  same  diversities  in 
1  Roll.  Abr.  256.  pi.  7,  8,  9.  '  Cro. 
Jac  200.  Middleion  v.  IVeeks.  Cro. 
EHe.  889.  Risdenv.Iitglei.  But  these 
nice  distinctions  are  now  disregarded, 
courts  of  justice  being  at  present  more 
liberal  in  the  construction  of  awards 
than  formerly.  And  therefore  an  award, 
may  be  good,  though  made  of  less  than 
is  contained  in  the  submission ;  as  if 
the  submission  be  of  all  actions,  tres- 
passes, demands,  and  controversies,  and 


the  award  be  made  of  some  only,  the 
award  is  good;  for  no  more  shall  be 
presumed  to  have  been  made  known  to 
the  arbitrator;  but  if  in  fact  other 
causes  of  action  in  being .  were  made 
known  to  the  arbitrator,  then  such 
award  would  be  bad,  as  well  where  the 
submission  is  conditional  witli  an  ita 
qttodf  as  where  it  is  absolute.  1  Burr* 
277.  HatMns  v.  Cddough.  1  Bac. 
Abr.  141.  {a) 


(a)  If  it  appear  on  the  face  of  the 
award  that  other  matters  were  submitted 
besides  those  determined  by  the  arbi- 
trator, the  Court  will  not  enforce  per- 
formance of  the  award  by  attachment, 
7  East,  81.  Randall  y.  Randall,  but  will 
set  the  award  aside.  2  B.  Moore,  728. 
Winter  y*  Munton.  Secus,  if  the  ob- 
jection do  not  appear  on  the  face  of 
the  award.  6  T.  R.  161.  Holland  v. 
Brooki.  Although  it  may  be  pleaded 
as  a  defence.  16  East,  58.  Mitchell  v. 
Stavefy ;  or  shown  in  evidence,  if  the 
award  be  given  in  evidence  without  be- 
ing pleaded.  8  East,  445.  Ingram  v. 
Milnes.  In  answer,  it  may  be  shown 
that  the  arbitrator  had  no  notice  of  the 
other  matters,  and  he  may  be  called  to 
prove  this.  4  T.  R.  146.  Reeve  r. 
Farmer.  The  award  is  bad,  if  made  of 
matters  not  within  the  submission.  1 1 
East.  188.  Fisher  v.  Pimbley;  bu(  if 


part  of  the  matters  be  within  the  sub- 
mission, and  part  not,  it  is  good  for  so 
much  as  is  within  the  submission. 
8  East,  445.  Ingram  v.  Milnes* 

If  all  matters  in  diflference  be  referred, 
after  an  award  made  in  favour  of  one 
party,' the  otheft'  party  cannot  set  off 
a  claim  which  he  has  neglected  to 
bring  forward  before  the  arbitrator, 
but  is  concluded  by  such  award. 
15  East,  218.  Smith  v.  Johnson.  IvT 
any  case^  where  the  submission  is  of  aU 
controversies,  until  a  particular  day,  and 
an  award  is  made  on  a  previous  day, 
unless  it  be  shown  specially  to  the  court, 
that  a  difference  did  arise  between  those 
days,  the  award  will  not  be  set  aside. 
Caldwell  on  Arbitration,  p.  102.  citing 
Rol.  Arbitration,  M.  5.  Cro.  Eliz.  858. 
Barnes  v.  Greentoett.  Cro.  Car.  216. 
JVard  V.  Uncom. 
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.arbitrator^  yet -the  arbitrator  was  not  bound  to  allow  it,  for      Biaks  v. 
perhaps  he  did  not  deem  it  to  be  a  just  debt,  and  therefore   ^Trippet.  ^ 
flid  not  allow  it;  and  the  arbitrator  was  the  judge  of  it;  and  ^ 

here  he  has  given  his  judgment  that  the  plaintiff  should  be  re- 
leased by  the  defendant ;  and  so  he  has  made  his'award  thereof, 
and  of  aJl  other  differences  whatsoever.  And  of  such  opinion 
was  the  court. 

^Saundersy  of  counsel  with  the  defendant,  said,  that  he  would 
not  maintain  the  plea.     But  he  took  an  objection  to  the  de- 
dazatioo,  that  the  plaintiff  in  his  declaration  had  not  laid  any 
request  of  the  penalty  of  40/.     For  the  declaration  is,  that  the 
defendant  promised  to  pay  40/.  upon  request^  if  he  did  not 
perform  the  award ;  and  the  request  is  material ;  for  he  took 
a  difference  between  a  mere  duty'and  a  collateral  sum.     For  Where  a  men 
where  a  mere  duty  is  promised  to  be  paid  upon  request;  as  if  toSe'^'d'upon 
in  consideration  of  all  monies  lent  to  the  defendant,  he  pro*  request*  there  . 
raised  to  pay  them  again  upon  request,  no  actual  request  is  ^uest"\iu"^ 
necessary,  but  the  bringing  of  the  action  is  a  sufficient  re-  ^^«i« » <^iia- 
quest;  but  otherwise  it  is  lipon  a  promise  to  pay  a  collateral  promised  to  be 
sum  upon  request;  for  there  an  actual  request  ought  to  be  made  P"^  "Pp"  "•«- 
before  the  action  brought     Cro,  Jac.  183.  Selman  v.  Kir^  523.  must  be  an 
Hill  V.  Wade.  639.     Waters  v.  Bridges.     Now  here  the  pro-  »c'"*^  "^""*- 
mise  of  payment  of  the  40/.  upon  request  is  collateral,  and  is 
a  penalQry  and  not  a  precedent  duty,  and  therefore  there  ought 
to  have  been  a  request  before  the  action  brought     And  iso 
was  the  opinion  of  the  whole'  court     And   Twysden  justice, 
interrupted  Saunders,  and  said  to  him,  what  makes  you  labour 
so?  The  court  is  of  your  opinion,  and  the  matter  clear.    And 
thereupon  judgment  was  given  for  the  defendant,  that  the 
plaintiff  should  take  nothing  by  liis  bill.  (2) 

(2)  So  is  Yelv.  66.    The  case  of  the  arises  until  a  riequest  be  made.    The 

Innkeeper.      2  Bnlst.  229^     Harrison  omission  of  averring  a  special  request  or 

V.  Mitford.      S  Bulst.  296.    Peck  v.  notice,  where  by  law  they  are  necessary, 

Methold.      S.  C.    Sir  Will.  Jones,  85.  is  matter  of  substance,    and  may  be 

Ibid.  56.  Lowe  v.  Kirby.    2  Roll.  Rep.  taken  advantage  of  on  a  general  demur- 

62.  HiUy.  Wood.    Latch,  209.  Alcock  rer,  5  Term  Rep.  409.  Bach  v.  Otoen  ; 

V.  Blqfieid.      3  Leon.  73.    Banks  v.  and  is  not  aided  after  verdict,  3  Bulst. 

Tkwaites.   DAd.  200.  Estrigge  y.  Owles.  299.  Doug.  679.  3d  edit  Rushton  v. 

Cro.    Car.  384.     Vivian  v.  Shipping.  Aspinatt ;  and  the  general  averment  of 

For  the  request  is  parcel  of  the  con-  licet  stepius  requisitus  will  not  be  sufRci- 

tract,  and  most  be  proved,  aind  no  action  ent  1  Str«  88.  Wallis  v.  $cott.  [6]    As 

(ii]  SeeBawddlv.  Parsons.  10  East,    ef  assumpsit,  in  which  there  were  seve- 
359.  contra.  -  That  dase  was  an  action^    ital^sMcial  cbunis.    The  first  staled  a 
V5I..L  E 
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the  brisging  of  an  actloo  is  a  sufficient 
request  in  all  those  cases  where  the  mo- 
ney is  due  and  payable  immediately  by 
the  agreement,  therefore  a  tender  of  the 
money  after  action  brought  is  too  late, 
Ac;  and  the  plaintiff  may  reply  that 
he  sued  out  a  writ,  and  no  tender  was 
made  before  that  time,  [c]  For  the  de- 
fendant must  be  always  ready  to  pay, 
and  state  that  circumstance  in  his  plea 
of  tender.  If  the  plaintiff  cpin  falsify 
the  plea,  he  avoids  it ;  as  where  the 
defendant  has  beeno^  anytime  requested 
to  pay,  either  before  or  after  the  ten- 


der, and  neglected  or  refused  so  to  do, 
that  avoids  all  tenders  made  both  be- 
fore and  after  such  request;  and  the 
plaintiff  may  state  it  in  his  replication. 
2  Salk.  622.  Giles  ▼.  Hart.  S.  C. 
1  Ld.  Raym.  254.  Carth.  413.  12  Mod. 
152.  2  Salk.  623.  SweaOand  v.  Squire. 
S.  C.  10  Mod.  81.  1  Lutw.  227- 
Johnson  ▼.  Mapletqft.  Willes's  Rep. 
682.  Haldenby  ▼•  Tuie.  8  Term  Rep. 
629.  Briggs  ▼•  Catverly*  See  also 
10  East,  168.  Hume  v.  PepUm.  [if] 
Formerly  pleas  of  tender  were  consi- 
dered in  the  light  of  dilatory  pleas,  and 


promise  by  the  defendant  to  delirer  to 
the phundff certain  hay,  wkenheikoald 
he  thereunto  ajtereoardt  reqsaeOeii  and 
mrerred  that  the  defendant  did  not  deli- 
▼er  it,  abhough  he  ivai  requested  by  the 
ptaintff  so  to  do^  but  that,  on  the  con- 
trary, he  afterwards  sold  and  disposed 
of  it  to  other  persons,  without  the  con- 
sent and  against  the  will  of  the  plain- 
tiff. The  second  count  stated  the  same 
promise,  and  averred  that  the  plaintiff 
did  request  the  defendant  to  ddiver  the 
hayt  yet  that  the  defendant  did  not, 
although  duly  requested^  deliver  it.  There 
were  other  similar  counts.  After  judg- 
ment by  default,  it  was  moved  in  arrest 
of  final  judgment,  that  the  requests 
were  bad,  not  being  laid  with  time  and 
place.  But  the  Court  held  that  the 
allegation  in  the  first  count,  of  the  de- 
fendant's selling  and  disposing  of  the 
hay,  rendered  it  unnecessary  to  state 
l^ly  request.  (See  also  5  B.  &  A.  712. 
Amory  v.  Broderict^  1  Dowl.  A  Ry. 
361.  S.  C.)  And  that  the  want  of  time 
and  place  in  the  second  count  was  mat- 
ter of  special  demurrer  only.  As  to 
cases,  where  the  bringing  the  action  is 
a  suticient  demand,  see  post,  2  Saund. 
'63  b. 

[c]  But  a  replication  that  the  plaintiff 
had  before  tender  instructed  his  attor- 


ney to  sue  out  a  writ,  And  that  the  at- 
torney had  before  tender  iqiplied  for 
sudi  writ,  which  was  afterwards  socd 
out,  is  not  good.  8  Term  Rep.  629. 
Briggs  V.  Caherly.  6  Taunt.  307. 
M^  V.  Parsons.  1  Marsh.  55. 8.  C. 
\d}  In  which  case  it  was  held  that  the 
acceptor  of  a  bill  of  exchange,  having 
dishonored  it  when  due,  cannot  plead 
a  subsequent  tender  of  the  amount, 
charges,  and  interest,  before  action 
brought.  A  plea  of  tender  is  applica* 
ble  only  to  cases  where  the  party  plead- 
ing it  has  never  been  guilty  of  any 
breach  of  his  contract.  Per  Lord  £&ii- 
borotigh  C.  J.,  S.  C.  Such  a  plea  was, 
however,  pleaded  in  5  B.  &  A.  630. 
Risers  v.  Griffiths  ;  and  no  objection  was 
made  to  it.  But  the  drawer  or  indorser 
of  a  bill  of  exchange  may  plead  a  tender 
made  within  a  reasonable  time  after 
notice  of  dishonour.  5  Taunt.  2#0. 
IVatier  v.  Barnes.  1  Marsh.  36.  S.  C. 
In  Rivers  v.  Griffiths  the  plaintiff  re- 
plied a  previous  demand  of  the  sum 
tendered,  on  which  the  defendant  took 
issue,  and  on  the  trial  it  was  held  by 
Abbott  C.  J.,  and  confirmed  afterwards 
by  the  Court,  that  proof  of  a  demand 
of  a  larger  sum  did  not  support  this 
issue;  a  demand  of  the  precise  lam 
tendered  must  bo  proved.  ^. 
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fionstrued  with  the  Mine  ttrictneas. 
Therefore  it  was  held,  that  a  tender 
mast  be  pleaded  within  four  dajSy  and 
ceniiot  be  pleaded  after  a  general  im- 
parlance. But  of  late  years  this  strict* 
ness  has  been  relaxed ;  and  the  rule  now 
is,  that  a  tender  need  not  be  pleaded 
within  four  days;  may  be  after  an  im- 
parlance ;  is  an  issuable  plea  within  the 
terms  of  pleading  i  iuabfy  under  a 
judge's  order ;  and  is  in  short  looked 
upon  as  a  fair  and  honest  plea  to  the 
menu  of  the  action.  1  Burr.  59.  Kiel" 
wici  V.  Maidman.  1  H.  Black.  369. 
Noone  ▼•  Smith.  2  Saund.  2  a.  in  the 
notes.  The. action  of  oMaia/Mt^  being 
to  recover  damMga  against  the  defend- 
ant for  the  non-performance  of  his  pro- 
aise»  a  tender  cannot  in  this  action  be 
pleaded  m  bar  of  the  damaget^  for 
that  woold  be  to  preclude  the  plaintiff 
from  recovering  his  debt,  which  cannot 
be,  for  the  debtor  must  nevertheless  pay 
the  ddit.  Therefore  the  fona  of  the 
plea  in  that  case  is  to  confess  the  da^ 
mages  due,  and  bring  the  money  into 
court,  and  pray  judgment  of/uriker  da* 
autgertiuch  as  interest  and  the  costs  of 


bringing  thct  action*.  But  in  deitt  as 
the  judgment  is  to  recover  ike  debit  and 
danutgei  are  merely  ancillary,  being  only 
for  the  detention  and  delay  of  the  debt^ 
the  proper  form  b  to  plead  a  tender  in 
bar  of  the  damages ;  but  still  the  tender 
is  no  bar  to  the  action  in  debt  any 
more  than  in  assumpsit*  2  Salk.628. 
Giles  V.  Hariis.  I  Ld.,Raym.  26%* 
12  Mod.  152, 153.  In  this  plea  it  is  not 
sufficient  to  state  that  the  defendant  isp 
and  ahoajfi  kas  iren,  readjf  iopa^t  but 
he  must  also  say  that  he  iendered  and 
qfired  to  pay.  2  Wils.  74.  French  v. 
WaUon.  [e\  An  idea  seemed  once  to 
prevail,  that  if  the  plaintiff  did  not  ad-^ 
mit  the  tender,  he  4M>ttld  not  take  the 
money  out  of  court.  2  Ld.  Raym*  774; 
BmrUm  v.  Smier.  1  Ld.  Raym.  648* 
Home  V.  Lemn.  But  in  the  case  of 
Xr  Grew  v.  Qfok,  1  Bos.  Sc  Pull.  Rep^ 
932.,  where  the  plaintiff  replied  an 
original,  and  took  the  money  out  of 
court,  it  was  held  that  the  plaintiff 
might  do  so.  [/]  Indeed  if  the  plahitiff 
permit  the  money  to  remain  in  courts 
and  a  verdict  pass  for  the  defendant^ 
the  court  will  lay  hold  of  it  to  secure 


[e]  So  the  person  pleading  a  tender 
must  prove  an  actual  offer  of  the  money 
produced*  or  that  the  production  was 
dispensed  with  by  the  creditor.  10  East, 
101.  nkamas  v.  Evans.  2  M.  &  S.  86. 
Miead  v.  GoUring.  5  Taunt.  807. 
M^Sa  V.  Parsons.  1  Marsh.  56.  S.C. 
In  this  hwt  case  it  was  held,  that  a 
tender  made  to  an  agent  authorized 
to  receive  the  nloney  is  a  good  tender 
to  the  principal.  See  also  1  Campb. 
477-  Chodland  v.  BfatotM..S.P.  The 
bank  restriction  acts  did  not  make  bank 
notes  a  1^  tender.  2  Bos.  dr  Pull.  526. 
Or%hf  V.  Oaies4  But  a  tender  in  bank 
nates  is  good  if  not  olijected  to  at  the 
tioie  on  that  account.  8  T*  R.  664i. 
Wright  V.  le^ad!.  per  BnUer  J.  So,  a 
tender  in  country  bank  notes.     See 


Lockjf^r.  Jones.  Peake'sNi.Pri.  Cases, 
239.  note,  and  the  other  cases  in  the 
same  note.  Tender  of  a  larger  sum 
demanding  change  isnotgood.  3  Campb. 
70.  BaUerhee  v.  Davis.  6  Taunt.  336. 
Robinson  v.  Cooke.  Nor  when  a  re- 
ceipt in  full  is  demanded.  Peake's  NL  • 
Pri.  Cases,  288.  Cole  ^v.  Blake.  5£sp. 
48.  GlascoU  v.  Doy.  2  Camb.  21. 
Huxham  v.  Smiih. 

[/]  Where  in  an  action  of  debt  for 
double  value,  with  a  second  count  for 
the  single  rent,  the  defendant  pleaded 
a  tender  to  the  second  count,  and  the 
plaintiff  took  the  money  out  of  court, 
it  was  held  that  he  mig^t  still  proceed 
on  the  first  count.  10  East,  48.  Ryal 
V.  Rkh. 

E  2 


s^'^ 


hirks  t'ersus  Trippet. 


Me  det^ndant'tf  costs,  [gr].  Lord  Hob 
is  said  td  have  been  of  opinion,  that  a 
lender  could  not  be  pleaded  to  a  count 
upon  a  quantum  meruit,  1  Ld*  Raym. 
255.  Giles  ▼.  Hnrtis.  But  the  ccm« 
Irary  has  been  since  settled  tipon  de* 
taiurren  1  Sti^.  576.  Johfison  v.  Lan* 
casteri  [A]  A  tender  may  also  be 
pleaded  to  the'whole  declaration,though 
the  iisual  practice  was  to  plead  it  to  a 
particulai'  count  only,  if  there  were 
inore  than  oi^e  in  the  declaration.  But 
tb^  defendant  will  not  be  permitted  to 
plead  double,  first,  non-assumpsit  to 
ihd  whole  declaration,  and  secondly,  a 


plea  of  tender.  S  Wils.  145,  Dek^ 
gall  ▼.  Bovoinan.  4  Term  Rep.  ^  194. 
MadeUan  ▼.  Hotoard.  [t]  If  the  dc- 
fendant  has  never  had  an  opportunity 
to  make  a  tender,  or  has  neglected  to 
make  one,  he  may  however  relieve  him- 
self by  paying  the  debt  into  court  after 
the  action  brought;  togedier  with  the 
costs  of  the  action  up  to  that  time,  [k] 
And  in  case  the  plaintiff  refuses  to  ac- 
cept the  money,  he  proceeds  at  his 
peril,  insomuch  that  if,  at  the  trial,  he 
be  nonsuited,  or  the  jury  shall  not  give 
hkn  a  sura  exceeding  the  money  paid 
into  court,  he  will  be  obliged  to  pay 


'  igl  "  After  a  plea  of  tender  it  is  said 
thdt  the  plaiDtiff  cannot  be  nonsuited, 
but  it  is  the  practice-to  nonsuit  him  if 
lie  cannot  midce>out  his  case  after  pay- 
ing money  into  couvt.''  Tidd.  895. 646. 
And  see  1  Campb.  -827.  Harding  v. 
'Spieer^  and  the  learned  note  of  the 
"reporter  there. 

[A]  Tender  may  be  pleaded  in  an 
aotion  of  covenant  for  payment  of  rent. 
7  Taunt.  486.  Johnson  v.  Clay.  1  B. 
•Moore,  200.  S,C,  And  a  replication 
of  a  subsequent  demand  is  not  proved 
^y  the  mere  fact  of  bringing  the  action. 
Ibid. 

[/}  Nor  a  tender  and  alien  enemy* 
^0  East,  326.  Sfiombeck  v.  De  la  Cour. 
Nor  fion  est^Jadum  and  a  tender,  5  T. 
"Ri  97.  Jenkins  v.  Edwards,  4  Taunt. 
•459.  Orgill  v.  Kempshead* 
•  [k]  The  Stat.  4S  Geo.  3.  c.  46.  s.  S., 
which  gives  the  defendant  costs,  where 
the  plaintiiF  arrests  him  withoat  proba- 
ble cause  for  a  greater  sum  tlian  is 
afterwards  recovered^  does  not  apply  to 
cases  whtote  the  defendant  pays  money 
into  court,  whioh  the  plaintiff  takes  out 
•and  abandons  any  further  demand, 
although  the  sum  paid  in  be  less  than 
tlmt  for  which  the  defendant  was  arrest- 
ed. 1  Smith,  428.  Clarke  v.  Fisher. 
2  Smith,  667.    Linthwiife  v.  Billings. 


10  East,  525.  iHammad:  v.  Gregory. 
IS  East,  90.  Rouveroy  v.  Ale/son. 
1  Brod.  &  Bing.  66.  Butler  v.  Bromu 
For  the  word  '*  recover"  in  theataoite, 
means  a  recovery  by  judgment;  and 
the  form  of  the  rule  ties  the  defendant 
to  payment  of  costs.  But  where  an 
attorney  brings  an  action  for  his  btfl, 
and  arresu  the  defendant  for  more  than 
is  found  to  be  due  on  taxation  without 
probable  cause,  the  case  is  within  the 
statute,  and  if  it  were  not,  the  court,  in 
the  exercise  of  its  summary  jurisdiction 
over  its  own  officers,  would  enforce  the 
payment  of  the  defendant's  costs.  5  B.  4lr 
A.  661.  Robinson  v.  Elsam.  So,  where 
a  verdict  was  taken  subject  to  a  refer* 
ence,  and  the  arbitrator  awarded  a  less 
sum  than  that  for  which  the  defendant 
was  arrested,  the  case  was  held  to  be 
within  the  statute.  Neale  v.  Porter. 
K.  B.  T.  44  Geo.  S.  M.  8.  Tidd.  998. 
See  also  1  B.  Moore,  92.  Sitoersides  y. 
Boudey.  1  B.  &  B.  278.  Payne  v. 
Acton.  The  defendant's  paying  money 
into  court  does  not  preclude  him  frosa 
entering,  a  suggestion  on  the  roU,  to 
deprive  the  plaintiff  of  his  costs  under 
Stat.  S9&  40  G.  S.  c.  104.  s.  12.  (Lon- 
don Court  of  Requests  Act.)  5  BL 
&  8. 196.  'Jordan,  v.  Strong. 
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tile  costs  of  ihe.  action :  diough  he  is 
still  entitled  to  take  the  money  out  of 
€X>urt  as  well  in  this  case,  as  on  a  plea  • 
of  tender;  for  the  defendant  in  both 
cases  admite,  that  the  plaintiff  has  a 
-cause  of  action  to  the  amount  of  the 
money  tendered  or  paid  into  court. 
2  Salk.  597.  Eaioi  r.  Calloto.  Ibid.  596. 
Orel's  case.  [/J  5  Butt.  2639.  Bur- 
roug^  V.  Skinner.  2  Term.  Rep.  648. 
MaicUm  v.  FuUariWf  per  BuUer  jus* 
tice.  1  Term.  Rep.  465.  Cox  v.  Parry. 
2  Str.  1027.  Cox  v.  Robinson.  S,  C. 
Cas.  Temp.  Hard.  206.  See  2  H. 
Black,  374.  Gutteridge  v.  Smith. 
2  Term  Rep.  275.  Watkins  v.  Twoers. 
Peake's  Cases  Nisi  Prius,  15.  2  East, 
128.  Yate  v.  WiUan.  1  Bos.  &  Pull. 
264.  Ribbons  v.  Crickett.  6  East, 
564.  Clarke  v.  6Vey.— The  practice  of 
pajring  money  into  court  is  not  of  long 
standing.  The  fbrst  motion  of  the  kind 
was  made  by  Seijeant  Levinz  in  the 
reign  of  Charles  the  Second,  when 
Kefynge  was  chief  justice,  of  the  K.  B. 

1  Ld-    Raym.  255.     Giles  v.  Hariis. 

2  Str.  787.  Whiie  v.  Woodhouse.  So 
with  respect  to  the  manner  of  pleading 
the  statute  of  limitations,  there  is  this  dif- 
ference to  be  observed.     Where  there 


is  a  preoedent,]d^t  ^'dHty,-#nd  |h^ 
consideration  is  ex^ut^  as  in  assumpsit 
for  money  lent,  goods  .sold  and  deliver^ 
ed,  and  the  like,  the  manner  of  pleading 
the  statute  is,  that  the  defendant  did 
not  promise  within  six  yeahi,  Ji^caltse 
the  dd>t  and  promise  existed  at  the 
sain^ instant,  and  thastati^t^ ^eglasto 
run  from  that  time ;  but  where  the 
promise  is  to  pay  a  collateral  sum,  or  to 
do  a  collateral  thing  upon  request,  so 
that  the  request  is  parcel  of  the  agree* 
ment,  the,  plea  is  not  that  he.^id  ngt 
promise  within  six  years.  For  though 
the  promise  were  .made^upwards  of  six 
years  before  the  commencement  of  the 
ac(ion^  stlU  the  cause  of  action  m^ 
have  accrued  witliin  that  time,  and  the 
plea  of  the  statute  would  be  no  bar» 
and  consequently  be  bad.  But  if  the 
cause  of  action  really  accrued  upwards 
of  six.  years  before  die  action  brought, 
then  the  form  of  the  plea  would  be, 
that  the  cause  of  action  ^  did  not  accrue 
within  six  y^rs^  &c.  Sir  Will.  Jones, 
194.  Shutfbrd  v.  Perc&me^  S..C.  Crq. 
Car.  139.  Godb.  437.  Sir.  Will.  Jones, 
329.  Peche  v.  Ambler.  1  Lev.  48. 
Webb  ^.Martin.  1  Mod.  89.  Buckler 
v.  Moore.  3  Burr.  I28h     So  in  every 


[/]  Where  it  was>  held  that  in. an  ac- 
tion by  an  administrator,  the  defcndaz^t 
cannot  bring  money  into  court ;  because 
by  law  an  administrator  is  not  liable  to 
cosu.  But  see  2  Str.  796.  Crutchfield 
▼•  Scattt  contra ;  where  it  was  held  that 
he  might,  and  that  the  effect  would  be, 
not  to  make  the  executor  pay,  but  only 
to  lose  the  subsequent  costs  in  the  event 
of  his  failing  to  recover  beyond  the 
.sum  paid  into  court.  The  general  rule 
is,  that  money  may  be  paid  into  court, 
where  the  action  is  brought  for  a 
sum  certain  or  capable  of  being  ascer- 
tained by  computation ;  but  not  in  an 
action  for  general  damages.  2' Burr. 
1»X  HaUetly.E.LCompany.  8T.R.47. 


Salt  y.  S(dt.  For  in^tanees  of  the  appIT- 
oation.of  the  rule,  see  Tidd.  640.  et  seq. 
and  also  for  cases  specially  provided  for 
by  acts  of  parliament.  .As  to  a  plea  of 
tender  or  payment  of  money  into  court, 
admitting  the  cause  of  action,  see  Tidd, 
ibid.,  and  the  cases  there  cited.'  I'Phill. 
Evid.  185.  et  seq.^  and  see  3  TaunL  16?. 
Waldron  v.  Coombe;  and  1  Barn.  & 
Cress.  3.  Dyerv^Ashton^  in  which  last  case 
it  was  ssidper  curiam,  *<  The  effect  of 
*^  all  the  cases  upon  this  subject  is,  that 
**  payment  of  money  into  court  admits 
*'  every  thing  which  the  plaintiff  would 
"  be  obliged  to  prove,  in  order  to  reco- 
"  ver  that  money." 
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case,  where  the  eoBsideration  of  the    Ac.    3  Salk.  489.    GoM  t.  Jokman. 
promise  is  ezecatory,  the  pies  roost  say,    S.  C.  2  Ld.  Raym.  838.  [m] 
that  the  caus^  of  action  did  not  accrue. 


[m]  Andthatfimnofirieadingisprc*    Lord  Ettenhorough   C.J. 
Brahle,  being  applicahle  to  all  cases.    2  Saund.  6S  i.  in  notes* 


ftrable,  being  applicahle 

16  East»'«S].    Lemper  y.  TMoth  per 


And   see 


[  54  ]|  Jones  versus  Pope. 

^^  '^^  Trin.  18  Car.  II.  Regis.  Roll.  215. 

JoKxs  V.     ^«^^?'***\'DE  it  remembered  that  heretofore,  to  wit,  in 
Pope.  ^^  -*-*  the  term  of  St.  Michael  last  pasty  before 

^  our  lord  the  king,  at  the  city  oiOxford^  in  the  county  of  Or- 

Jbrdj  came  Bichard  JoneSj  esq.  by  John  Savage^  his  attomey^ 
and  brought  into  the  court  of  oor  said  lord  the  kingp  tben 
thercy  his  certain  bill  against  John  Pope^  late  one  of  the  aherifi 
of  the  said  Axj  ci  Bristol^  in  the  custody  of  the  marshal,  fcc. 
of  a  plea  of  debt ;  and  there  are  pledges  of  prosecution,  to  wit, 
Jokn  Doe  and  Bichard  Boe^  which  siud  bill  follows  in  these 
Bedoiiionin    words,  to  wit:  City  of  Bristoly  to  wit,  Bichard  Jones,  esq. 
dcUoncMpe.  complains  of  John  Pope,  late  one  of  the  sheriffii  of  the  said 
dty  of  Bristoly  being  in  the  custody  of  the  marshal  of  the  mar^ 
shalsea  of  our  lord  the  king,  before  the  king  himself,  of  a  plea 
that  he  render  to  him  1007/.  05.  6d.  of  lawful  money  of  Eng^ 
jPUintiirfoctf     landf  which  heowes  to,  and  unjustly  detains  from,  him;  for  that 
opiLliat^  whereas  the  said  Bichard  Jones,  on  the  15th  day  of  June,  in 
He  agiiDitoM  the  year  of  our  lord  1654,  prosecuted  out  of  the  court  of  the 
*  ^  late  Olioer,  pretended  Protector  of  EtigUmd,  before  the  pre- 

tended Protector  himself,  in  the  then  upper  bench,  (the  same 
court  then  being  at  Westmifister,  in  the  county  oil  Middlesex)^ 
*  8«epMi,       A  certain  writ*  of  the  said  pretended  Protector  of  testatum 
dfraded  to  the    ^^!P*^  ^  soti^aciendum,  directed  to  the  then  sheriiBb  of  the  city 
I  of  B.     ciBristdt  tedting  that  whereas  he  had  lately  oommanded  his 
sheriff  of  Gloucestershire,  that  he  should  take  FMan  Hill^ 
otherwise  called  Fabian  Hill  of  the  city  ofBristol  mercer,  if  he 
should  be  found  in  his  bailiwick,  and  him  should  safely  keep, 
so  that  he  should  have  his  body  before  the  said  pretended 
Protector  in  thcf  then  upper  bench  at  Westminster,  on  TWselsy 
next  after  three  weeks  of  the  Hofy  Trinity,  to  satisfy  the  said 
Bichard  Jones  of  the  said  1000/.  debt,  and  also  of  the  said 
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7A  0$*  6i2»  tor  bis  damages^  which  he  had  sustained  as  weU     Jones  v. 
on  occasion  of  the  defeei^tioQ  of  that  debt,  as  for  his  costs  ^^     '  ^'*     ^ 
and  charges  by  him  about  his  suit  in  that  behalf  eKpeoded,  ^ 

wherec^  the  said  Fabian  HM  was  convicted,  as  by  the  record 
thereof  in  the  same  court  did  more  fully  appear :  and  his  said 
sheriff  of  Gloucestershire  on  that  day  returned,  that  the  said  jPa* 
bian  was  not  found  in  his  biuliwick;  whereupon,  on  the  behalf 
of  the  said  Bichard,  it  was  sufficiently  testified  in  the  said 
court  that  the  said  Fabian  did  lurk  and  run  up  and  down  in 
the  county  of  the  city  o(  Bristol;  and  therefore  the  said  pre- 
tended Protector  commanded  the  then  sheriffi  of  the  said  city 
oi  Bristol^  that  they  should  take  the  said  Fabian  if  he  should 
be  found  in  their  bailiwick,  and  should  safely  keep  him,  so 
that  they  should  have  his  body  before  the  pretended  Protector      [  ^^  3 
in  the  upper  bench  aforesaid,  at  WeUminsler^  on  Saturday  next 
after  one  month  of  St.  Michael^  to  satisfy  the  said  Bichard  of 
the  debt  and  damages  aforesaid ;  by  virtue  of  which  said  writ,  ^j,  b"J^ 
the  said  Jolin  Pope  and  one  Thomas  Bully  then  being  sheriffi  of  iheriffii  of  b: 
die  said  city,  afterwards,  to  wit,  on  the  lOthday  of^«gusf,in  ^[^^^ 
the  year  aforesaid,  at  the  city  o(  Bristol  aforesaid,  took  and  aj^  bud  him  in^ 
rested  the  said  Fabian  HUl  in  execution  for  the  debfc  and  da^  ex«cutiooi 
mages  aforesaid,  and  him  the  said  Fabian  Hill  tbetv  and  » 

th^  had  and  detained  in  prison  there  in  their  custody  m^ 
execution  for  the  said  debt  and  damages,  until  thqr  the  said 
John  Pope  and  Thomas  Bull  afterwards,  to  wit,  on  the  1st  day 
<»f  September^  in  the  year  aforesaid,  (the  said  John  Pope  and 
Thomas  Bull  then  and  there  being  sherifi  of  the  said  city),  at 
the  said  ci^  of  Bristol^  in  the  county  of  the  said  city,  without  qbiu  tticy  ?o« 
the  leave  and  against  the  will  of  the  said  Richard  Jones^  vobm-  ^^^L^^' 
iaribf  (1)  permitted  the  said  Fabian  Hill  to  escape,,  and  go  at ' 


(1)  The  word  vdnntarifyf    though  were,  that  the  defendant  did  retake 

generally  used  in  'the  declaration  in  an  him  on  fresh  pursuit,  he  is  now  bound 

action  for  a  voluntary  escape,  is  held  to  plead  it,  and  cannot  give  it  in  evi- 

to  be  superfluous,  and  not  necessary  to  dence  on  nil  debet.    For  by  the  statute 

the  action.    The  proper  place  is,  to  set  8  &  9  WilL  S.  c.  27*  s.  6.  no  retaking 

it  forth  in  the  replication ;  therefore,  on  fresh  pursuit  shall  be  given  in  evl* 

under  a  declaration  or  count,  alleging  dence,  on  the  trial  of  any  issue  in  any 

the  escape  to  be  voluntary,  the  plaintiff  action  of  escape,  unless  the  same  be 

is  at  liberty  to  give  a  negUgeut  escape  in  specially  pleaded ;  nor  shall  any  special 

evidence ;  and  the  defendant  may  plead  plea  be  allowed  without  an  oadi  by  the 

thereto  that  he  took  the  prisoner  on  a  defendant,'  that  the  prisoner  escaped 

fresh  purauit,    without  traversing  the  without  his  knowledge;    Latch,  200, 

voluntary  escape.     And  if  the  truth  90U  Harve^y,  Sir  G»Rei/noldi  I  Vent. 

E  4. 
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JoNBS  V.'    large  wherever  he  would,  the  said  Bichard  Jemes  then  and  yet* 

^  -Pope.     ^  g^iU  not  being  satisfied  of  the  said  debt  and  damages.    And 

T.B.  died.        *^®  ^^''^  BicJiard  Jones  in  fact  says,  that  the  said  Thomas  Bull 

afterwards,  to  wit,  on  the  10th  day  of  April,  in  the  16th  year 


211,  217.  Sir  Ralph  Bavy*%  case; 
2  Term  Rep.  ]  26.  Bonafous  ▼•  Walker s 
notwithstanding  it  seems  to  be  holden 
in  Cro.  Jac.  657.  Whiting  v.  Reynd^ 
that  a  trarerse  of  the  voluntary  escape 
is  necessary.     Debt  h'es  by  the  statute 

1  Rlc.  2.  c.  12.  as  well,  where  the  es- 
cape is  negligent,  as  where  it  is  volun- 
tary. 2  Str.  878.  Stonehouse  v.  MuUins. 

2  H.  Black.  108,  112,  113.  Aliep^  v. 
Eyle9>  If  the  sheriff,  &c.  where  the 
escape  is  a  negligent  one,  retake  upon 
fVesh  ptirsuit  before  an  action  is  brought 
fo(  the  escape,  he  shall  be  excused. 

3  Rep.  52.  b.  RidgewayU  case.  S.  C. 
Moor.  660.  Sir.W.  Jones,  145.  Haneif 
▼.  ReyneU.  1  Roll.  Abr.  808.  (e)  pi.  I. 
1  Sid.  330.  Allanson  v.  BuUer.  But  it 
is  otherwise,  if  the  action  is  brought 
before  the  retaking.  1  Roll.  Abr.  808. 
pi.  2.  Sir  W.  Jones,  145.  But  if  it  be 
a  voluntary  escape,  the  sheriff  cannot 
retake  him ;  and  is  subject  to  an  action 
for  a  false  imprisonment,  if  he  does. 
1  Sid.  330,^  1  Show.  l?*.  Buxton  v. 
Home.  Barn.  373.  S.  C.  Vin.  Abr. 
Escape,  93.  pi.  7.  5  Term  Rep.  25. 
Atkinson  v.  Jameson.  The  plaintiff, 
however,  in  both  cases,  may  retake  him 
by  a  new  capias  ad  satisfaciendum, 
.1  Sid.  330.  1  Show.  177.  Buxton  v. 
'Home.  1  Vent.  4.  Anon.  Ibid.  269. 
James  v.  Peirce.  1  Lev.  211.  Allanson 
v.  BiOkr.  2  Mod.  136.  Basset  v.  Salter. 
Sir  T.  Jones,  21.  AUen  v.  Vinter.  Or, 
he  may  have  an  action  of  debt,  or  a 
'  scire faciasy  against  the  defendant  upon 

the  former  judgment.  1  Vent.  269. 
Sir  T.  Jones,  21.     2  Lutw.    1264  — 


1266.  Sudall  v.  Wytham.  And  now, 
by  the  above  statute  8&  9  W.  3.  c.  27* 
s.  T.  if  any  prisoner  in  execution  shall 
shall  escape  by  any  ways  or  means 
howsoever,  the  plaintiff  may  retake  him 
by  a  new  capias^  or  capias  ad  satisfaci' 
endum,  or  sue  forth  any  other  kind  of 
execution  on  the  judgment,  as  if  he  had 
never  been  in  execution.  So  if  the 
prisoner  returns  to  prison  after  a  volun- 
tary escape,  tlie  plaintiff  may  admit  him 
to  be  in  execution ;  and,  if  he  be  turned 
over  to  the  new  sheriff,  &c.  and  after- 
wards escape,  may  bring  an  action 
against  the  new  sheriff  for  the  escape. 
1  Vent.  269.  James  v.  Peirce;  in  which 
Hob.  202.  Sheriff  o£ Essex's  case,  to  the 
contrary,  is  dented.  2  Lev.  109.  Lenthal 
V.  Lenthal.  Ibid*  132.  James  v.  Peirce. 
—  But  if  the  prisoner  be  permitted  to 
go  out  of  prison  with  the  consent  of  the 
plaintiff,  neither  the  sheriff,  nor  the 
plaintiff  can  afterwards  retake  him,  for 
he  is  thereby  discharged  from  the  judg- 
ment. Therefore,  if  debt,  or  a  scire 
Jacias,  be  afterwards  brought  upon  the 
judgment,  or  if  it  be  pleaded  as  a  sub- 
sisting debt,  the  defendant  may  plead 
that  he  was  discharged  out  of  custody 
by  the  plaintiff's  consent.  Or  if  he  be 
afterwards  taken  in  execution,  the  court 
will  upon  motion  set  aside  the  execu- 
tion, and  discharge  him  out  of  custody. 
1  Show.  177.  Buxton  v.  Home,  2  Mod. 
136.  Basset  v.  Salter.  4  Burr.  2482. 
Vigers  v.  Aldrich.  1  Term  Rep.  557. 
Jacques  v.  Withy.  6  Term  Rep.  525, 
526.  Clark  v.  Clement,  [a]  1  Bosan.  Sc 
Pull.  Rep.  242.    Da  Costa  v.  Davis. 


[a]  In  this  case  it  was  held,  that    custody  one  defendant  taken  on  a  joint 
where  the  plaintiff  had  discharged  out  of    ca.  sa.  upon  an  undertaking  to  render 
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of  the  leigii  of  our  said  lord  the  now  king,  at  the  said  city  of 
BriUci^  in  the  county  of  the  said  city,  died ;  whereby  an  action 
has  accrued  to  the  said  Richard  Janes  to  demand  and  have  of  BnadJ 
and  from  the  said  John  Pope  the  said  1007^*  Os.  6d.j  yet  the 


Jones  v* 
Pops. 


And  an  agreement  by  the  defendant, 
CO  his  being  discharged  out  of  custody 
with  the  plaintiff's  consent,  that  the 
judgment  should  be  revived,  is  held  to 
be  void.  Barnes,  205.  Thompson  v. 
Brisiow.  But  it  is  said,  that  the  plain- 
tiff's consent  must  be  previous  to  the 
escape,  for  a  subsequent  jusent  by  him 
is  no  bar  to  debt,  or  a  scire  JaciaSf  upon 
the  judgment.  1  Salk.  271.  Scott  y. 
Peacock.  It  has  been  held,  that  in 
case  of  a  negligent  escape,  a  voluntary 
return  of  the  prisoner  into  prison  before 
action  brought  is  tantamount  to  a  re- 
taking on  fresh  pursuit.  Com.  Rep.  554. 


Chambers  v.Gambier.  2  Term  Rep.l29(. 
Bonafous  v.  fTalker.  2  Black.  1050.  [6] 
With  respect  to  what  shall  constitute 
an  escape,  it  has  been  adjudged  that  if 
a  person  taken  in  execution  is  at  large 
for  ever  so  short  a  time,  as  well  before 
as  after  the  return  of  the  writ,  it  is  an 
escape,  [c]  But  in  arrest  upon  mesne 
process  [</],  it  is  sufficient  if  the  sheriff 
brings  in  the  body  on  the  day  of  the 
return;  and  therefore,  in  actions  for 
escape  on  process  of  execution,  the 
form  is  **adlargum  ire pennisit"  hut  oh 
mesne  process  **  ad  largum  ire  permisitf 
"  et  non  comperuit  ad  diem:'    2  Black. 


himself  on  a  given  day,  if  he  did  not  in 
the  mean  time  pay  the  debt ;  he  could 
not  afterwards  take  the  other  defend- 
ant, or  retake  the  defendant  who  had 
been  discharged.  But  the  discharge 
must  be  by  consent  of  the  plaintiff;  for 
where  two  defendants  were  in  custody, 
and  one  of  them  was  discharged  under 
an  insolvent  act,  the  other  was  held  not 
to  be  entitled  to  hia  discharge,  5  East, 
J  47.  Nadin  v.  Battie.  Neither  after  dis- 
charging the  defendant  out  of  custody 
onder  a  ca.  sa.  on  an  undertaking  to 
pay  at  a  future  day,  can  the  plaintiff,  in 
the  event  of  .his  failing  to  pay,  sue  out 
a ^fieri  facias.  7  T.  R.  420.  Tanner  v. 
.  HagsLc.  Nor  take  him  again  on  a  second 
ca.  sa.  even  if  it  were  expressly  agreed 
that  he  should  be  at  liberty  to  do  so. 
2  East,  243.    Blackburn  v.  Siupart. 

[6]  But  the  plea  must  show  a  deten- 
tion of  the  prisoner  down  to  the  com- 
mencement of  the  action,  or  a  legal 
discharge  from  such  detention.  1  Bos. 
A  Pull.  413.  Griffiths  v.Eifies.  11  East, 
406.  Chambers  v.  Jones. 


[c]  Even  if  he  be  in  company  with 
and  under  the  controul  of  a  follower  of 
the  sheriff's  officer,  before  he  be  taken 
to  prison.  1  Bos.  &  Pull.  24.  Benton 
V.  Sutton,  But  it  is  no  escape,  if  the 
prisoner  be  taken  to  a  lock-up  house. 
4  Taunt.  608.  Houlditch  v.  Birch.  If 
the  sheriff  discharge  a  prisoner  taken  on 
Bca.sa.  on  payment  of  debt  aiid  costs', 
he  is  liable  for  an  esci4>e ;  ^t  all  events, 
unless  he  immediately  pay  over  the 
money  to  the  plaintiff.  14  East,  469. 
Sbick/ord  V.  Austen.  So  where  he  dis- 
charges the  defendant  a  bankrupt,  6a 
production  of  his  certificate.  4  Taunt. 
631.  Sherwood  v.  Benson.  And  in  ge- 
neral, every  escape  which  does  not 
arise  from  the  act  of  God,  or  the  king's 
enemies,  is,  in  construction  of  law,  a 
negligent  escape.  2  H.  BL  108.  AU 
sept  V.  Elsies.  4  T.  R.  789.  EUibt  v« 
Duke  of  Norfolk. 

[d}  An  attachment  for  non-paymeht 
of  money  is  considered  as  mesne  process 
within  this  rule.  2  B.&  A.  56.  Lewis 
'V»  Moreland. 


35b 

JOHKS  V. 

Pope. 


ImptrUnctr 


Jones  versus  Pope* 

said  John  Pope  (although  often  required)  has  not  yet  paid  the 
,  said  1007/*  Os.  6d.  to  the  said  Richard  Janesy  but  to  pay  the 
same  to  him  has  hitherto  altogether  refused,  and  still  refiises ; 
to  the  damage  of  the  said  Richard  of  ¥A.  And  therefore  he 
brings  suit,  &c. 

And  now  at  this  day,  to  wit,  Friday  next  after  the  morrow 
of  the  Hofy  Trinity  in  this  same  term,  until  which  day  the 
said  Jchn  Pope  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  &c*  (before  which  day  the  said  plaint  was  adjourned, 
by  the  writ  of  our  lord  the  king  of  common  adjournment 
before  our  said  lord  the  kii^  to  Westminster  aforesaid,  in  the 
county  of  Middlesex)^  before  our  said  lord  the  king  at  Wat- 


1049, 1050.  Hawkins  r.Plomer.  2  Boa. 
St  Pull.  35.  ParienU  v.  Plumbtree.  Ibid. 
246.  AlUngkam  v.  Flower.  2  Saund. 
61  c.  a.  4.  And  therefore  if  the  sheriff, 
without  the  plaintiff's  consent,  suffer  a 
penM>n  arrested  upon  mesne  process  to 
go  at  large,  upon  an  undertaking  to 
appear,  instead  of  taking  a  bail  bond, 
and  hail  above  is  not  duly  put  in^  it  is  an 
escape :  and  the  court  will  not  relieve 
the  sheriff  by  permitting  him  to  put  in 
and  justify  bail  afterwards.  7  Term. 
Rep.  109.  FuUer  v.  Presi.  1  Bosan.  is 


Pall.225.  Webbyf.Matlham.[e'\  And 
if  the  officer  be  obliged  to  pay  the  cre- 
ditor himselfy  lie  cannot  recover  back 
the  money  from  the  debtor.  8  East,  171 
PiUAer  v.  BaOey.  Indeed  this  case 
differs  from  the  voluntary  escape  of  a 
person  in  execution  in  this  respect,  that 
here  the  sheriff  may  retake  him  before 
the  return  of  the  writ,  without  being 
liable  to  an  action  for  false  imprison- 
ment. 2  Term  Rep.  172,  176,  177. 
Atkinson  v.  Matteson.  [y^ 


[e]  2  Smith's  Rep.  52.  Parker  v.  Ei^" 
land.  2  Marsh.  261.  Bum  v.  Sheriff  of 
Middlesex.  <  Taunt.  554.  S.C.  reported 
by  the  names  of  Bim  v.  Bond*  4  M. 
St  S.  997.  Moses  v.  Norris. 

[y]  It  has  been  held  in  severs!  cases, 
that  a  bill  cannot  be  filed  against  the 
warden  of  the  Fleet  in  vacation. 
6  Taunt.  347.  Crook  v.  jEyfas.  2  Marsh. 
49.  S.  C.  6  Taunt.  952.  Stock  v.  Eyles. 
2Marsh  54.  S.  C.  But  now  by  59G. 9. 
c  64.  it  may.  See  also  2  Brod.  A  Bing. 
51.  Bobon  V.  Eyles9  where  a  bill  filed 
against  the  warden  on  the  day  after  the 
essoin  day  of  Easter  term,  entided  of 
Easter  tern,  was  held  good. 

The  statute  49  Geo.  S.  c.  121.  s.  19. 
authorizes  commissioners  of  bankrupt 
by  their  warrant,  to  bring  up  any  bank- 


rupt who  shall  be  in  custody  in  exe- 
cution at  the  time  of  his  last  examio<- 
ation,  in  the  same  manner  as  is  practised 
with  respect  to  bankrupts  in  custody  on 
mesne  process.  This  clause  is  held  to 
extend  to  any  examination  of  the  bank- 
rupt, and  that  the  marshal  of  the  King's 
bench,  who  brings  up  a  bankrupt  under 
such  a  warrant  on  his  first  examination, 
is  not  liable  to  an  action  for  an  escape. 
Spenee  v.  Jones.  5  B.  &  A.  705.  1  Dow. 
drRyl.977.  S.C. 

The  marshal  nmy  retake  a  bankrupt 
who  has  escaped,  and  has  surrendered 
under  his  commission,  and  received  the 
protection  of  5  Geo.  2.  c.  SO.  s.5. ;  that 
clause  applying  only  to  the  creditors  of 
the  bankrupt.  lB.SsA.  906.  Anderson 
v«  Hanson* 
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minster  uroresaid  comes  as  well  the  said  Richard  Jones  hy  his     Johks  v. 
said  attorney,  n  die  said  JMn  Pope  by  Robert  Penxiet  his  ^  ^^'** 


attorney.     And  the  said  Jckn  defends  the  wrong  and  injury  pim,  that  the 
when,  &c ;  and  says,  that  the  said  Richard  ought  not  to  have  gj^jf  JJ^ 
or  maintain  his  said  action  thereof  against  him,  because  he  within  iixTMn. 
says,  that  the  said  bill  of  the  sttd  Rickard  was  first  exhibited 
in  court  here  against  him  the  said  Jokn  Pope  on  the  21st  day 
of  November^  in  the  17th  year  of  the  reign  of  our  said  lord 
the  now  king,  and  that,  mnce  the  cause  of  the  said  action 
accrued,  six  years  and  more  have  elapsed  before  the  day  of 
ddiibitiog  the  said  bill  of  the  said  Richard.    And  this  be  » 
ready  to  verify.    Wherefore  he  prays  judgment  if  the  said 
Richard  ought  to  have  or  maintain  his  said  action  th^i^eof      [  36  ] 
against  him,  &c« 

Demurrer  in  the  usual  form.  —  And  for  causes  of  demurrer  Special  d». 
in  law  upon  the  said  plea,  the  said  Richard^  according  to  the  ™""^* 
form  of  the  statute  in  such  case  made  and  provided,  shews  to 
the  court  here  these  causes  following ;  that  is  to  say :  That  it 
docs  not  iq>pear  by  the  said  plea  whether  the  said  bill  of  the 
aaid  Richard  was  exhibited  before  the  said  30th  day  of  ^o- 
vmber  in  the  said  plea  of  the  said  Mm  mentioned,  or  not ; 
and  also  for  that  the  said  Mm  does  not  shew  in  and  by  his 
said  plea  at  what  time  the  cause  of  the  said  action  did  accrue ; 
and  also  for  that  the  said  plea  of  the  said  John  is  not  sufficient 
in  matter  and  form* 

JMn  Haggat. 

Joinder  in  demnrrer. 

But  because  the  court  of  our  said  lord  the  king,  now  here,  Contmuaocib 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  said  parties,  before  our 
lord  the  king  at  Weitminderj  until  Tue$dajf  next  after  three 
weeks  oiSi.  Michael^  to  hear  their  judgment  of  and  upon  the 
premises,  because  the  court  of  our  said  lord  the  king  here  is 
thereof  not  yet^&e. 


Jones  versus  Pope.  Case?. 

DEBT  on  escape.  —  The  plaintiff  declares  that  he,  on  the      C  57  ] 
14tb  of  Jim  1654^  prosecuted,  out  of  the  then  court  of  ^;  J  |^f^' 
the  xsppet  bench,  a  writ  of  iesUOum  ecgpias  ad  taiisfiteiendumj  and  i  Lcv.isi. 
against  one  Fabian  Hill^  directed  to  the  sherifl&  of  the  city  of  ^iTt^^ 
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Jokes  V.  Brisidlf  vfherAj  ike  shetiSb' were  commftilded  thatthejr 
VoT^^       should  take  the  said'  Fabian  Hittj  to  have  his  body  before 

"""^  .  the  late  pretended  Prottector  Oliver,  &c.  iil  the  upper  bench 
eiecution  is  not  at  JVesiminsteTy  on  Saiurday  next  after  one  monlh  of  St.  Mi- 
l^terf  liLSl  ^*^^  ^®  **^'*^y  ^*  plaintiff  of  1000/r  debt  and  7/.  6rf.  costs, 
dons  of  21  by  force  of  which  writ  the  defendant  and  one  Thomas  BuUf 
iS'twii^onit  theft  sherifls  of  the  said  city  afterwards,  to  wit,  oil  the  10th 
is  necessary  to  of  Augusty  in  the  year  abovesaid,  within  the  same  city,  took 
^tiff^J!^     the  said  Fabian  Hill  in  execution  for  the  debt  andcosts  afore- 


covered  sjudg.  gaid^  and  had  him  in  their  custody  until  afterwards,  to  wit, 
Scraupon  a  au  on  the  first  o{  September^  m  the  year  1654*aforesaid,  the  said 
sa.  issuwi  bj  qqw  defendant  and  the  said  Btdlj  being  then  sheriffs,  let  the 
tfaepazty  was  ssid'Hill  at  large,  and  suffered  him  to  escape,  the  plaintiff  nojl 
*^^»-(0  being  satisfied  his  debt  and  costs,  and  that  afterwards  Bull 

died,  whereby  an  action  accrued  to  the  plaintiff  to  demand 
and  have  his  debt  of  the  defendant,  being  the  surviving  sheril^ 
yet  the  said,  &c.  The  defendant  pleads  in  bar,  that  the 
plaintifi'^s  bill  was  exhibited  against  him  on  the  21st  o(  Naoem^ 
ber,  in  the  17th  year  of  the  reign  of  the  now  king,  and  that 
since  the  cause  of  action  accrued,  six  years  and  more  weve 
elapsed  before  the  day  of  the  exhibiting  of  the  said  bill.  And 
this,  &c  Wherefor^.&c  Upon  which  plea  the  plaintiff  de- 
murred in  law. 

And  Jones  of  counsel  with  the  plaintiff  argued' against  the 
plea,  that  an  action  of  debt  for  an  escape  is  not  within  the 
statute  of  limitations  of  21  Jac.  1.  c.  16.  For  the  words  of  the 
statute  are :  ^<  All  actions  of  debt,  grounded  upon  any  lend- 
ing, or  contract,  without  specialty,  all  actions  of  debt  for 
arrearages  of  rent,  shall  be  brought  within  six  years,"  &c. 
But  he  said,  that  an  action  of  debt  on  an  escape  is  not  within 
the  statute,  for  two  reasons.     First,  because  the  action  is  not 
•  See  3  Saund.   founded  upon  any  lending  or  contract  * ;  and  the  statute  does 
^Halri^r    ^^^  ^*™^  ^  actions  of  debt  generally,  but  only  actions  of  debt 
S.P.  astodebt  founded  upon  a  lending  or  contract  without  specialty  ;*  and 
on  an  aw     .      ^j^j^  .^  ^  ^^^^  Created  by  the  law  without  any  lending  or  con- 
tract, and  therefore  is  not  limited  or  restrained  by  the  statute. 
Secondly,  he  said,  that  the  action  of  debt  on  an  escape  is 
founded  upon  a  specialty,  namely^  upon  statute  law,  and  so 

(1)  And  so  are  the  precedents.  Lib.  able  authority.    2In8t.  Cler.  S^.  346. 

•P!ac.ll2.   pi.  9.    122.  pi.  32, 33.    ISO.  5ih  edit.     1,01,  EnU  151.  156.   187. 

pi.  80.    This  book  is  sometimes  called  '2  Saund.  98. 
Thompsons  Entries,  and  is  of  qonsidcr- 
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<mt  of  the  statute  of  limitatiofus.    For  at  commoii  law  no  action     iowss  v. 
of  debi  hy  against  a  gaoler  for  an  escape  oat  of  execution,  bat  ^    Pop«.    ^ 
only  an  action  upon  the  castj  as  appears  in  2  Inst.  882.  (2).  ^ 

Then  the  statute  of  1  Bic.  2.  «•  12.  gi^es  to  creditors  an  ac- 
•tionof  debt  against  the  warden  of  die  Fleet  upon  an  escape 
oufL  of  execution,  and  the  statute  by  construction  extends  to 
all  other  gaolers  and  sherifi.  And  so  the  statute  is  a  speci- 
alty, upon  which  the  action  is  founded ;  and  therefiire  it  is 
dearly  oat  of  the  words  and  intention  of  the  statute  of  limita- 
tions, which  only  limits  actions  of  debt  without  special^. 
And  he  further  said,  that  aldiough  the  words  of  the  statute  of 
limitations  *are  general,  as  to  the  limitation  of  all.  actions  of 
debt  for  arrearages  o^rent,  yet  it  had  been  adjudged  thai  an 
action  of  debt  for  the  arrearages  of  rent  reierved  by  indenture 
was  ^not  within  the  intention  of  the  said  statute.  Huttari% 
Rep.  109.  FreemanvrA  Staci^s  case.  And  so,  he  said,  it  had  Debt  on  gtstute 
been  adjudged  upon  the  statute  of  2  &  3  £(2. 6.  c,  1 S.  of  tithes,  ^'^tUn^^' 
tiwt  -an  action  brought  upon  that  statute  was  not  within  th^  ttatute  of  Umi. 
statute  of  limitations,  because  it  was  founded  upon  a  special^,  g  ^d.  Eaym.* 


f2)  In  which  case  the  creditor  might 
reeorer  damages  for  the  officer's  mis- 
conduct ;  but  still  an  action  lay  against 
the  original  debtor.  But  the  statutes  of 
Wesmintter  2.  and  1  R.  2.  c.  12.  gave 
an  action  of  £ftf&^  against  the  sherifF  or 
gaoler  to  recover  at  once  the  sum  for 
which  the  prisoner  was  charged  in  ex- 
ecution. These  being  affirmative  sta- 
tutes do  not  take  away  the  common 
law  remedy,  so  that  the  creditor  has 
still  his  election ;  if  he  adopts  the  action 
of  debt,  it  is  said,  that  he  is  entitled  to 
recover  the  whole  debt,  and  sheriflTs 


poundage ;  2  Term  Rep.  129.  Bonqfous 
Y.  WaUcer^  per  BuUer  justice ;  2  H. 
Black.  118.  AUept  ▼.  Bylei.  2  Black. 
Rep.  1048.  HatoUnsv.Plomer;  but 
if  he  brings  an  action  upon  the  case,  he 
will  recover  such  damages'  as  the  jury 
are  inclined  to  give.  2  Term  Rep.  182. 
Bonqfous  V.  Walker ;  [g]  and  in  this 
action  the  defendant  is  at  liberty  to 
plead  the  statute  of  limitations,  as  well 
because  the  action  lay  at  the  conunbn 
law,  as  because  the  words  of  the  statute 
are  *'  all  actions  upon  the  ca«e/'  &c. 
1  Sid.  806.  [A] 


[g]  So  in  an  action  for  an  escape  on 
mesne  process ;  which  must  be  brought 
In  case,  as  the  statutes  of  West.  2*  and 
1  R^2.  apply  only  to  escapes  out  of 
execution ;  and  therefore  the  court  will 
not  stay  the  proceedings  on  pajrment  of 
the  sum  sworn  to  and  costs,  for  perhaps 
the  jury  may  be  satisfied ,  that  a  larger 
sumis.due^  and  gife  the  piaintHF  da- 


mages accordingly.    2Anst.  522.   Go' 
bel  V.  Perchard. 

[A]  The  nominal  plaintiff  in  ejectment 
in  whose  name  the  mesne  profits  have 
been  recovered,  may  sue  for  an  .escape 
of  the  defendant  in  execution  for  suph 
mesne  profits.  2  M.  ft  8.  478.  Doe  v. 
Jones. 
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1509.  aig. 
Wtfnn  T.  Cmu 


•  S.P.  8  Ld. 
R«ym.  150S. 


oainelj,  the  act  of  £Ad.  6*  CVo.  Gir.  51S*»  ISCSsr.t.  Tlarlory 
and  Jackton'a  case.  Aad  therdbra  he  concluded  the  plea 
wasbod, 

Samnders  iemUri.  And  that  the  plea  was  good.  And  hb 
•aidf  that  the  action  of  debt  i^kxi  an  escape  was  Within  the 
statute  of  lunitattonsy  because^  altboagh  it  is  not  founded 
upon  a  leHding  or  ctmtnuH  propedyy  yet  the  law  has  made  a 
contract)  and  the  statute  intends  to  Unut  all  actions  of  debt 
founded  upon  a  contract  without  specialtjTf  and  has  not  dis- 
tinguished between  contracts  in  law  and  in  &ct,  but  includes 
all.  And  he  fiirther  said,  that  the  acdon  is  not  only  founded 
Upon  the  statute  of  1  JRic.  2«  but  upon  the  escape^  which  is  a 
naked  nuitter  of  fact:  for  though  the  statute  and  also  the 
judgment  and  writ  of  execution  are  of  record,  and  so  speciid^ 
ties,  yet  the  escape,  upon  whidi  the  action  is  founded,  is  a 
mere  matter  of  fiict  For  if  the  action  were  founded  upon  a 
record,  the  defendant  could  not  plead  nil  debet ;  for  this  is  n^ 
plea  to  a  specialty;  but  without  doubt  the  defendant  can 
plead  nil  debei.^  And  sd  it  seemed  to  him  that  the  plea  was 
good(S). 

But  for  the  reasons  of  thnes^  the  court  held  the  plea  bad, 
and  that  the  action  was  not  within  the  statute  of  limitations. 


(3)  Whet:e  the  specialty  or  record 
is  but  inddceneiit  to  the  action,  and 
matter  of  fact  is  the  fouadation  of  it, 
nil  debet  is  a  good  plea ;  as  in  debt  for 
rent  by  indenture,  or  for  an  escape,  or 
on  a  devastavitf  the  Indenture  or  judg- 
ment is  but  inducement,  and  the  arrears 
of  rent,  the  escape,  and  devastavit  are 
the  foundations  of  the  action.  But  on 
the  other  hand,  where  the  action  is 
grounded  upon  a  record  or  specialty. 


nil  debet  is  no  plea ;  Hard.  938.  3  Lev* 
170.  Tyndal  ▼.  Hutchinwn  f  Gilb. 
C.  B.  61.  3d  edit.  8  Ld.  Raym.  1500. 
Warren  ▼.  Cmuett.  S.  C.  2  Str.  778. 
8  Mod.  107« ;  though  Acts  are  mixed 
with  it ;  as  in  an  action  by  the  attignee 
of  the  sheriff  upon  a  bail  bond,  nU 
debet  is  no  plea.  8  Ld.  Raym.  1509. 
2  Str.  780.  5  Burr.  2596.  HartY. 
WeHon.  See  Willes's  Rep.  127.  Marae 
r.  Jamei.  [k] 


[0  Biit  now  by  statute  53  Geo.  3. 
c.  127.  s.  5.  '*  No  action  shall  be 
brought  for  the  recovery  of  any  pe- 
ndty  for  the  not  setting  out  tithes; 
nor  any  suit  instituted  in  any  court  of 
equity,  or  in  any  ecclesiastical  court* 
to  recover  the  talue  of  any  tithes, 
unless  such  action  shall  be  brought,  or 
such  suit  commenced  within  six  years 


from  the  time  when  such  tithes  be- 
came due." 

[it]  But  in  such  a  case,  if  the  plain* 
tiff  do  not  demur,  but  take  issue  on  the 
plea,  he  must  prove  his  whole  declar- 
ation, and  the  defondant  will  be  let  into 
any  defence  which  he  may  have  on  the 
merits.  5Esp.36.  Baidbuy^Danvertj 
and  the  same  observation  applies  to 
actions  on  replevin  bonds. 
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Thai  Sanmien  moved  an  exoepdon  to  the  dedaintioii,  that 
the  idaintiiFbas  only  shewn  that  he  had  sued  a  writ  of  execa- 
tioDy  bjr  which  HiU  was  taken,  an4  escaped;  but  he  has  not 
shewn  that  the  plaintiff  had  recovered  any  judgment^  as  he 
oi^t:  because  the  defendant  might  have  pleaded  rud  tiel  re^ 
€ord  to  the  judgment,  if  the  plaintiff  had  set  it  out^  as  appears 
m  doctor  Drunf^  case,  8  Rep.  142.  but  by  thb  declaration 
the  defendant  {s  ousted  of  such  a  plea.  And  suppose  the 
judgment  had  afterwards,  and  before  the  bringing  of  this  ac. 
tion,  been  reversed^  the  action  would  have  been  gone,  as  qi- 
pears  by  the  same  book  f.  And  here  it  ought  to  be  presumed 
that  there  was  a  writ  of  executicm  without  any  judgment; 
and  if  so^  though  the  sheriff  would  be  excused  for  executing 
the  writ,  because  he  is  not  to  examine  the  act  of  the  court, 
and  perhaps  would  be  fined  for  the  escape,  as  a  contempt  to 
the  courts  in  not  obeying  the  process  of  the  court,  and  doing 
his  duty;  yet  the  jMin^  cannot  bring  an  action  of  debt  against 
him  for  the  escape,  because  there  was  no  debt  due  to  the 
phintifl^  nor  any  duty  to  him.  And  of  such  opinion  was  all 
the  court  (4).  But  dien  the  plaintiff  prayed  to  discontinue 
his  action,  which  was  granted  to  him  upon  payment  of 
costs,  &C. 
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(4)  But  it  is  not  necessary  to  shew 
the  whole  record;  it  is  sufficient  to 
begin  with  the  judgment,  '<  Q,uod  cum 
**  reeuperauet  i**  for  it  is  but  conveyance 
to  the  action.  Cro.  Eliz.  877.  pi.  d. 
Eden  ▼•  Uoyd^  where  the  want  of 
reciting  the  whole  record  was  assign- 
ed for  error.  2  Salk.  565.  Waitet  t. 
Briggs.  [/]  And  in  an  action  against 
the  marskalt  or  warden  of  the  fleet  for 
an  escape,  it  must  appear  that  the  com^ 
nuhmeni  is  of  record.  Therefore,  where  it 
was  laid  that  the  prisoner,  being  brought 
before  Sir  JV.  C.  one  of  the  justices  of 


our  lord  the  king  at  his  chambers,  was 
there  committed  to  the  custody  of  the 
marshal  at  the  suit  of  the  plaintiff,  it 
was  held  ill  on  special  demurrer^  for  the 
prisoner  is  not  in  point  of  law  in  the 
marshal's  custody  until  the  commitment 
is  entered  on  record ;  nor  can  the  court 
take  notice  that  Sir  JV.  C.  had  any 
power  to  commit  hiip,  he  being  stiled 
only  one  of  the  justices  of  the  king, 
which  every  common  justice  of  the  peace 
is.  2  Str.  1226.  fVighiman  v.  Mullens. 
See  on  this  head  Turner  v.  Etfles,  8  Bos. 
ft  Pull.  456.  as  to  an  action  of  escape 


[/]  But  care  must  be  taken  to  state 
the  record  correctly :  for  where  in  an 
action  for  a  false  return  to  a  Jl.  fa. 
against  bail,  the  declaration  stated  that 
the  plaintifis  by  the  judgment  of  the 
coarifvetn^emf  against  the  bail;  and  the 


evidence  adduced  was  the  sci.Ja.  roll, 
which  concluded  in  the  common  form, 
that  the  plaintiib  should  have  execution 
against  the  bail,  the  variance  was  held 
to  be  fatal.  •  11  East,  516.  PhiUipwn 
v.  Mangles. 


59 


Jones  versus  Pope. 


against  the  marshaly  or  warden  of  the    Janes^  S  East,  Rep.  440.  as  to  an  action 
Fleet,  oat  of  execution  ;  and  Wigley  r.    of  escape  on  mesne  prosceu.  [m] 


[ffi]  The  onussion  to  aver  that  the 
cominitment  is  of  record,  is  matter  of 
special  demurrer  only.  2  B*  Moore, 
561.  Bams  v.  Eyles: 


Respecting  the  eridence  necesBuy 
to  support  an  action  of  esci^.  See 
2  Saund.  150.  et  seq. 
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Barker  Sf  Ux.  versus  Thorold.  Case  8. 

Trio.  18  &  19  Car.  11.  Reg.  Roll.  1692. 

iLowioii,^  Tl E  it  remembered,  that  on  Monday  (I)  next  after  g^  *^  -^ . 
-*-*  the  Morrow  of  the  Ascension  of  our  Lord,  in  dent,  a  Mod.' 
Easier  term  last  past,  before  our  lord  the  king  at  Westminster  ^°'-  ^^* 
came  Richard  Barker ^  doctor  of  physic,  and  Theodosia  his 
wife,  by  Andrew  Baker  their  attorney,  and  brought  here  into 
the  court  of  our  said  lord  the  king,  then  there,  his  certain  bill 
agunst  Anthony  Thoroldj  esquire^  otherwise  called  Anthony 
Thorddy  dlMarstone,  in  the  county  of  Lincdlnj  esquire,  in 
the  custody  of  the  marshal,  &c.  in  a  plea  of  breach  of  co-  Decitiition  (a 
venant,  and  there  are  pledges  of  prosecuting,  to  wit,  John    ^     " ' 
Doe  and  Richard  Roe^  which  said  bill  follows  in  these  words,  . 
to  wit :  London^  to  wit,  Richard  Barker^  doctor  of  physic, 
and  Theodosia^  his  wife,  complain  of  Anthony  Thorold^  esquire, 
otherwise  called  Anthony  Thorold^  of  Marstone^  in  the  county 
pf  Lincoln^  esquire,  being  in  the  custody  of  the  marshal  of 
the  marshalsea  of  our  lord  tlie  king,  before  the  king  himself, 

(1)  This  memorandum  varies,  in  the  term;  and  consequently  it  would 
stating  that  the  action  was  commenced  appear  that  the  action  w^  brought  be- 
on  a  particular  day  in  term  instead  of  fore  there  was  ainy  cause  of  action. 
the  term  generally.  The  former  is  called  The  memorandum  must  be  on  some  par- 
a  special  memorandum,  and  is  necessary  ticular  day  subsequent  to  the  cause  of 
when  the  cause  of  action  arises  inilhin  action,  and  the  declaration  must  also  be 
the  term  in  which  the  plaintiff  declares :  intitled  of  the  same  day.  See  2  Saund.  1. 
for  if  the  memorandum  be  of  the  term  c«  note. 
generally,  it  relates  to  the  first  day  of 
•Vol.  L  F 
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Barker  v    in  a  plea  of  breach  of  covenant;  for  that  whereas  by  oertam 
Thorold.^  articles  of  agreement  tripartite,  indented,   had,  made  and 
siting  forth  the  agreed  upon,  the  29th  day  of  Aprils  in  the  17th  year  of  the 
articles.  reign  of  his  present  majesty,  at  Londan^  to  wit,  in  the  parish 

of  St.  MaryJe-BcfoOj  in  the  ward  of  Cheap^  between  the  said 
AiUhont^  by  the  name  of  AiUhmm/  ThorM^  of  Marsiane^  in 
the  county  of  Lincoln^  esquire,  of  the  first  part,  one  John 
Cowpevj  esquire,  by  the  name  of  John  Ccnopary  of  St.  Martin 
in  the  Fields^  esquire,  of  the  seccmd  part^  and  them  the  said 
Richard  and  Theodosia^  by  tlie  name  of  Richard  Barker,  of 
[  41  ]  Barbacon,  London,  doctor  of  physic,  and  Theodosia  his  wife, 
of  the  third  part,  (one  part  of  which  said  articles,  sealed  with 
tlie  seals  of  the  said  Anthony  and  John  Cowper,  they  the  said 
Richard  and  Theodosia  bring  here  into  court,  the  date  whereof 
Reciting  that  is  the  Same  day  and  year,)  reciting,  tliat  whereas  J3f^^^/  Wray, 
WimJ^wl^a  8®"^  °^^  ®''  -Sf/Arf  fVray,  baronet,  by  an  inquisition,  bear- 
lunatic  ;  ing  date  on  the  2Sd  day  of  December,  in  the  15th  year  of  the 
reign  of  his  iteid  present  majesty,  had  been  found  a  lunatic, 
and  not  of  sound  memory;  and  the  custody  of  the  person  and 
estate  of  the  said  lunatic,  by  a  grant  under  the  great  seal  of 
England,  bearing  date  on  the  8th  day  olt  January,  in  the  said 
15di  year  of  the  reign  of  his  said  present  majesty^  had  been 
committed  to  the  said  Richard  Barker,  and  Theodosia  his  wife, 
one  of  tlie  sisters  of  the  said  lunatic^  as  by  the  record  thereof 
that  the  custody  more  fulIy  appeared;  and  whereas  the  said  John  Ccnpper,  on 
and  wMbTHia  ^^^  ^OUti  dtijot December,  in  the  16th  year  of  the  reign  of  his 
granted  to  said  present  majesty,  had  likewise  obtained  a  grant  of  the 
custody  of  tlie  person  and  estate  of  tlie  said  lunatic,  under  the 
great  seal,  and  several  articles  of  agreement  had  been  there- 
upon made  and  executed  between  the  said  Anthony  Thorold, 
who  married  Grisild,  another  sister  of  tlie  said  lunatic,  and 
the  said  John  Ccfwper ;  by  reason  whereof  great  disputes  had 
arisen  between  the  said  Richard  Barker  and  ThiX)dosia  his 
wife,  and  the  said  Anthom/  Thorold  and  John  Camper  i  and  the 
receipt  of  the  rents  of  the  said  estate  had  been  obstructed,  and 
divers  suits  were  thereupon  likely  to  arise;  therefore  to  the 
intent  that  all  questimis^  disputes  and  differences  between  the 
said  parties,  might  be  composed  and  ended,  and  that  a  good 
understandbg  and  friendships  niight  be  established  and  gob- 
tinned  between  them,  it  was  mutually  covenanted,  i^greed 
and  concluded  between  them  as  follows :  —  In  the  first  place, 
that  the  several  articles  of  agreement  made  between  the  said 
Anthomf  Thorold  and  John  Camper,  bearing  date  on  the  21st 
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day  6f  December  then  last  past,  a  true  copy  whereof  was  na-  Babkbr  v. 
nexed  to  the  said  articles  brought  here  into  court,  and  every  ^Thoro&p*^ 
clause  and  matter  therein  mentioned  and  contained,  should 
be  to  all  intents  and  purposes,  and  were  by  the  said  recited 
articles  brought  here  into  court,  established,  ratified,  and 
confirmed.  Secondly,  that  in  consideration  of  the  labour  and 
charges  which  the  said  Anthony  Thorold  should  be  put  to,  in 
demising,  letting,  and  disposing  of  the  estate  of  the  said  lu- 
natic, as  long  as  the  said  Sir  Bethd  Wray  should  continue  a 
lunatic;  and  also^  in  consideration  of  the  charges  which  he 
would  be  put  to,  in  supporting  the  houses  and  keeping  up 
the  fences  of  the  park,  and  likewise  in  keeping  the  house  at 
GlenttDorthf  together  with  the  outhouses,  gardens  and  or-> 
chards  thereto  belonging,  in  good  order  and  repair,  and  in 
discharging  the  duties  and  taxes  which  were^  or  might  be, 
imposed  or  assessed  thereon,  the  said  Anthony  Tkorcld  should 
have  the  sole  government  and  disposal  of  the  said  houses,  C  4S  ] 
gardens  and  orchards,  and  should  have  and  receive  to  his 
own  use,  during  the  lunacy  of  the  said  Sir  Beihel  Wray,  as 
to  any  thing  which  should  concern  the  said  Bichard  and 
TTuodosia  Barierj  all  the  profits  and  emoluments  which,  in 
any  manner  howsoever,  should  lawfully  arise  out  of  the  pai*k 
belonging  to  the  said  house^  and  also  out  of  three  closes  of 
meadow  or  pasture  called  the  Sands^  and  the  upper  and  lower 
BaAnoore  thereto  adjoining^  and  containing  thirty-eight  acres, 
or  thereabouts.  Provided  always,  that  in  case  the  repairs 
of  the  said  houses  should  exceed  yearly  the  sum  of  15/.  that 
all  beyond  and  besides  the  said  15/.  a  year,  should  be  equally 
borne  between  the  said  Anthony  Thorcld^  and  BuAard  and 
Theodosia  Barker.  Thirdly,  that  all  the  profits  and  emo- 
luments whatsoever  arising  out  of  the  estate  of  the  said  Sir 
Bethd  Wray^  (the  said  John  Cawper  being  first  satisfied  and 
pud  his  allowance  according  to  the  said  articles  annexed  to 
the  said  articles  brought  here  into  court,  and  the  said  houses, 
gardens,  orchards,  park,  and  closes,  likewise  excepted  as 
afiiresaid,)  should  be  equally  divided  between  the  said  Ajp- 
iho^  Thorold  and  the  said  Bichatd  aiid  ^Theodosia  Barkers 
and  as  soon  as  the  manors,  lands^  and  tenements,  out  of  #hich 
the  said  profits  should  ans^  shoald  b^  equally  and  uidifieTently 
valued  and  computed,  die  said  AtUhony  Thorold  diould  have 
to  his  own  use  and  behoof  one  fidl  moiety  thereof  at  his 
own  particular  disposal  and  management,  and  the  other 
meie^  thereof  should  be  at  the  particular  disposal  and  ma- 
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JBarksr  k  nagementof  them  the  said  Richardand  Theodosia  Barker^  and 
Tho^oli).^  ^  theit  own  use  and  behoof.  Fourthly,  that  the  said  Bichard 
'  and  Theodosia  Barker^  within  the  term  next  following  after 

ascertaining  the  profits  of  the  moiety  of  the  said  estate  allotted 
to  them  as  aforesaid,  should  give  security  to  the  Lord  Chan- 
cellor, or  to  the  keeper  of  the  great  seal  o(  England^  for  the 
time  being,  for  their  accounting  for  so  much  of  the  profits  of 
the  said  estate  as  they  should  receive,  with  such  condition  as 
had  been  accustomed  in  cases  of  the  like  nature;  and  in  the 
mean  time  the  said  Anthony  Thorold  should  demise,  let  and 
dispose  of  all  the  said  estate,  rendering  a  just  account  to  the 
said  Bichard  and  Theodosia  Barker^  as  by  the  said  articles  it 
doth  more  fully  appear.  .  The  tenor  of  which  said  articles 
made  between  the  said  John  C&wper  and  Anthony  Thoroldj 
and  mentioned  to  be  annexed  to  the  said  articles  brought  here 
The  articles  jnto  court,  follows  in  these  words:  "Articles  of  agreement, 
betnnmdito  *'  indented,  had,  made,  concluded,  and  agreed  upon  the -2 1st 
the  articles  OR  «  ,dgy  o(  December^  in  the,  16th  year  of  the  reign  of  our  lord 
is  brought.  ^'  Charles  the  Second  over  England,  &&  and  in  the  year  of 
"  our  Lord  1664,  between  John  Camper,  of  the  parish  of 
"  Si.  Martin  in  the  Fields,  esquire,  of  the  one  part,  and 
[  43  ]  "  Anthony  Thordd,  of  Marstone,  in  the  county  of  LiHcohi, 
'^  esquire,  of  the  pther  part:  Whereas  the  custody  of  the  body 
"  and  lands  of  Sir  Bethel  Wray,  baronet,  a  lunatic,  is  by  his 
"  majesty,  granted  unto  the  said  J.  Cowper :  And  whereas 
"  the  said  J.Cctwper  and  Anthony  Thorold,  who  married 
"  Grisilla,  one  of  the  sister^  of  the  said  Sir  Bethel  Wray,  are 
"  fully  agreed  that  the  said  Anthony  Thorold  shall  have  the 
**  letdng,  setting,  and  disposing  of  the  present  estate  of  the 
^*  said  Sir  Bethel  Wray^  so  long  as  the  said  John  C&vq^  shall 
"  have  the  said  <;ustody,  and  that  the  said  John  Cowper  shall 
"  have  the  custody,  care  and  tuition  of  the  body  of  the  said 
".  Sir  Bethel  Wray:  and  it  is  agreed  that  the  said  Anthony 
"  Thorold,  so  .long  as  the  bbXA  John  ,Comper  shall  have  the 
*^  custody  of  the  said  3ir  Bethel  Wrcy,  shall  manage  the  said 
"  estate*  and  shall  and  will  well  and  truly  pay  unto  the  said 
"  John  Cowper,  the  sum  of  4:00/.  by  the  year,  for  the  main* 
"  tenance  and  educatipn^f  the  said  Sir  Bethd  Wray;^n 
"  manner  following;  that  is  to  say,  two  hundred  pounds 
"  upon  the  feast  of  the  Annunciation  of  the  Blessed  Virgin 
^  Mary  next  ensuing,  in  the  .cpmmon  dining-hall  of  the 
**  Middle  Temple,  London j  and  the  rest  by  quarterly  pay- 
<<  ipenU  at  the  feast  of  St.  John  Baptist,  St.  Michael  t/ie  Arck^ 
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^  -angel^  the  Birth  of  our  Lord,  and  the  Annunciation  of  the  Barker  v. 
*•  Blessed  Virgin  Mart/f  at  the  place  aforesaid,  by  even  quar-  '^^ohoIsD. 
**  teriy  payments  of  lOO/,  at  a  time;  and  if  it  shall  happen  ' 

*'  that  the  said  Sir  Bethel  Wray  shall  die  before  the  quarter- 
'*  day,  or  that  the  said  custody  shall  otherwise  determine, 
^  that  then  the  said  Anthony  Thorold  shall  pay  for  so  long  a 
**  time  as  he  shall  keep  the  said  Sir  Bethel  Wrcy  after  any  of 
**  the  quarter  days,  so  much  pro  rata  for  that  time^  according 
^  to  the  rate  of  4002,  by  the  year.    Item,  it  is  agreed,  that 
**  that  the  said  Anthony  ThonM  shall  join  with  the  said  John 
^^  Qmper^  as  a  securi^  for  the  person  and  estate  of  the  said 
^  Sir  Bethel  Wray^  and  shall  from  time  to  time  give  such 
^  other  security  concerning  the  said  estate  as  he  shall  be 
'*  ordered  by  the  Lord  Chancellor  of  England,  or  keeper  of 
•«  the  great  seal  of  England,  for  the  time  being ;   and  shall 
**  also  account  for  the  estate  of  the  said  Sir  Bethel  Wray,  and 
**  free  and  discharge  the  said  John  Cowper,  his  heirs,  execu-^ 
'^  tors,  and  administrators,  of  and  from  all  sum  and  sums  of 
**  money  that  he  shall  receive  out  of  the  said  estate,  except 
^*  the  said  sum  of  400/.     And  the  said  Anthony  Thorold  doth 
*^  covenant  and  agree,  to  and  with  the  said  John  Camper,  that 
*<  he  will  manage  the  said  estate  for  the  best  advantage,  and 
^'  that  no  waste  and  destruction  be  done  in  the  said  houses 
<*  wood,  and  premises,  but  that  constant  and  due  repairs  be 
^*  made;  and  that  he  will  keep  up  the  sfud  park  stored  with       [  44  ] 
^*  a  convenient  number  of  deer,  at  no  time  less  than  150. 
'<  And  further,  that  if  it  shall  happen,  that  Anne,  the  only 
*'  dau^ter  and  heir  of  Sir  John  Wray,  baronet,  deceased, 
**  shall  die  during  the  said  custody,  whereby  a  greater  addi- 
^  tion  of  estate  will  fall  to  the  said  Sir  Bethel  Wray,  and  the  • 
**  attendance  upon  him  will  be  the  greater,  that  then  the  said 
**  John  Caojper  shall  have  allowed  unto  him  by  the  said  An* 
*<  thony  Thorold,  the  sum  of  SOO/.  by  the  year,  over  and  above 
<^  the  said  sum  of  4002.  for  the  maintenance  and  education  of 
'*  the  said  Sir  Bethel  Wray,  to  be  paid  at  such  days,  and  in 
'*  such  manner  as  the  said  sum  of  400/.  by  the  year,  is  by  Ae 
<*  said  articles  limited  and  appointed  to  be  paid.     In  witness 
*<  whereof  the  said  parties  interchangeably  have  set  their 
**  hands  and  seals  to  these  presents,  the  day  and  year  first 
"  above  written/'     And  they  the  said  Bichard  and  Theodosia 
protesting  that  the  said  Anthony  hath  not  performed  any 
thing  contained  in  the  said  articles  brought  here  into  court, 
on  his  part  to  be  performed  and  fulfilled ;   in  fact,  they  the 
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Barkbr  v.  said  Skkard  and  Theodwa  myt  tba  be  tlie  said  AniJumf 
Thorolp.^  between  the  said   time  of  nudging  tb^  said  articlea  hei« 
"  brought  into  court,  and  the  20th  day  of  May  m  the  ISth 

year  of  the  reign  of  bis  said  present  majesty,  to  wit,  on  the 
18th  day  of  Mmfy  in  the  18th  year  afor^d,  at  LmAm  afore- 
said, in  the  parish  and  ward  albresaid,  had  aqd  receiyed 
1800^  of  li^wful  m<mey  of  Englandf  from  the  prc^  and 
emoluments  arising  out  of  the  estate  of  the  sKld  Sir  Bethel 
Wtwfj  bart  (the  said  John  Caa^r  being  first  satis^  and 
paid  the  said  allowanee  above  specified  in  the  articles  afore- 
aaids  of  the  Slst  day  of  December^  in  the  16th  year  aforesaid, 
according  to  the  said  articles ;  and  the  said  houses,  gardens^ 
orchards,  park  and  closes,  mentioned  in  the  said  articles,  here 
The  brcfldi.  brought  into  court,  likewise  excepted) :  and  that  the  said  Jn^ 
thow/j  from  the  dme  of  making  the  articles  aforesaid  brought 
here  into  court,  until  the  day  of  exhibidng  this  bill,  to  witi  on 
the  28th  day  of  Mmf^  in  the  18th  year  aforesaid,  hath  pot 
tendered  to  the  said  Bichard  and  TheodcmOj  or  to  either  of 
I  them,  any  account  of  the  r^ts,  issues  and  profits,  or  emolu- 

m^ts  arising  or  accruing  from  the  estate  of  the  said  Sir  Bethel 
Wrq^i  nor  hath  paid  to  the  said  Bichard  or  Theodosia^  or  lo 
either  of  them,  one  moiety  of  the  siud  ISOOl.  or  of  any  of  tlie 
profits/  so  as  aforesaid  hod  and  i^eceived  by  the  said  ^nthomfj 
out  of  the  said  estate  of  the  said  Sir  Bethd  JVrenff  according 
to  the  form  and  dSfect  of  the  said  ardcles  (although  the  said 
[  45  ]  AfUham/f  within  that  time,  to  wil^  on  the  22d  of  May^  in  the 
8th  year  aforesaid,  and  often  afterwards,  at  JMidon  idbresaid, 
in  the  parish  and  ward  aforesaid,  was  by  the  said  Bichard  and 
Theododa  thereto  required) ;  and  so  the  said  Bichard  and 
Theodosia  say,  that  the  said  Anthony  (although  often  request'^ 
ed)  hath  not  kept  his  said  covenants  made  with  the  said  Bichard 
and  Theodotia  in  this  behalf  but  hath  altogether  broken  the 
same,  and  altogether  hitherto  hath  refused  and  still  doth  re- 
fuse to  keep  the  same  with  the  said  Bichard  and  Theododa  / 
whereupon  they  the  said  Bichard  and  JTieodma  say,  that  they 
are  injured  and  have  damages  to  the  value  of  500/.  and  there* 
fore  they  bring  suit,  &c* 

Picn.  And  now  here  at  this  day,  to  wit,  on  Friday  next  after  the 

Morrow  of  the  Holy  Trinity^  in  this  same  term,  to  which  day 
the  said  Anthony  Tkoroid  had  leave  to  imparl  to  the  said  bili^ 
and  then  to  answer,  &c«  before  our  lord  the  king  at  Westmin" 
sta'9  come  as  well  the  said  Bichatd  Barker  and  Theodosia  his 
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wtfe^  by  tlieir  said  attorney,  as  die  said  Anthony  Thcrcld  by    Barker  v* 
Waiiam  Calhnoet  his  attorney;  and  the  said  yinihany  Thordd  ^Thorold.^ 
defends  the  wrong  and  injury  wheli,  &c  and  says  that  the  " 

said  Richard  and  Theodasia  ought  not  to  have  or  maintain 
their  said  action  thereof  against  him,  because  he  says,  that  Tiuu/befaro 
well  and  true  it  is  that  he  the  said  Anthony  received  the  1800/.  ^  J^'i^ 
out  of  the  proBts  and  emoluments  arising  from  the  estate  of  laid  out  isio;. 
the  said  Sir  Beihd  Wrajf,  bart. ;  but  the  said  Anthony  farther  "l^ij^f^^ 
says,  that  before  the  receipt  of  the  said  1810/.  to  wit,  on  the  chatise$i 
7th  day  o(  May^  in  the  18th  year  aforesaid,  he  the  said  An^ 
thorny  had  expended  and  laid  out  the  sum  of  1810/.  in  and 
about  repairing  the  said  premises  in  the  said  articles  above- 
mentioned,  and  other  necessary  charges;  wherefore  he  the  said  and  retained  the 
Anthony  retained  in  his  hands  the  said  1810/.  by  him  received  i^^on!^ 
as  aforesaid,  towards  satisfaction  of  the  said  1810/.  by  him 
hud  out  and  expended  as  aforesaid ;  and  by  reason  thereof 
he  hath  not  rendered  any  account  to  the  said  Bichard  and 
ITkeodosia :  and  this  he  is  ready  to  verify.     Wherefore  he 
prays  judgment  if  the  said  Bichard  Barker  and  Theodosia 
ought  to  have  or  maintain  their  said  action  thereof  against 
him,  &C. 

Demurrer  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king,  now  here^      [^  46  ] 
is  not  yet  advised  of  giving  dieir  judgment  of  and  upon  the  Conunuance. 
premises,  a  day  thereof  is  given  to  the  parties  aforesaid 
before  our  lord  the  king  at  Westminster^  until  Tuesday  next 
after  three  weeks  of  S«  Michael^  to  hear  their  judgment  of 
and  upon  the  premises,  for  that  the  court  of  our  said  lord 
the  king,  now  here^  is  thereof  not  yet,  &c.    At  which  day 
before  our  said  lord  the  king^  at  Westminster^  come  the  said 
parties  by  their  said  attomies ;  but  because  the  court  of  our 
said  lord  the  king,  now  here^  is  not  yet  advised  of  giving  their 
judgment  of  and  upon  the  premises,  a  further  day  thereof  is  Further  con. 
given  to  the  said  parlies,  before  our  lord  the  king,  at  West-  ^''"*"^*' 
minster^  untU  Monday  next  after  the  Morrow  of  the  Purifi- 
cation of  Uie  Blessed  Virgin  Mary^  to  hear  their  judgment  of 
and  upon  the  premises,  for  that  the  court  of  our  said  lord 
the  king  here,  is  thereof  not  yet,  &c     At  which  day,  before 
our  lord  the  king,  at  Westminster^  come  the  said  parties'  by 
tlieir  said  attornies :  whereupon  all  and  singular  the  premises 
being  seen,  and  by  the  court  of  our  said  lord  tiie  king,  now 
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Barksr  v.   here^  more  fully  understood,  nnd  mature  deliberatiolt  being 

Thohold.^  thereof  had,  for  as  much  as  it  appears  to  the  court  of  our 

'  said  lord  the  king  now  here,  that  the  said  plea  by  the  said 

Anthony  Utordd^  in  manner  and  form  aforesaid  abore  plead* 

Thtplesin.  ed,  and  the  matter  in  the  same  contained  are  not  sufficient 
in  law  to  bar  the  said  Bichard  Barker  and  Theodosia  from 
having  their  said  action  thereof  against  the  said  Anthony 
ThoroULi  thereupon  it  is  considered  that  the  said  Bichard 

The  plaintiff      Barker  and  Theodosia  ought  to  recover  their  damages  against 

coJer.**^  ^'       ^^  ^^  Afiihony  Thorddy  on  occasion  of  the  breach  of  cove* 

[  47  ]       nant ;  but  because  it  is  not  known  to  the  court  of  our  said 

lord  the  king  now  heres  what  damages  the  said  Bichard  and 

Theodosia  have  sustained  by  reason  of  the  breach  of  the  said 

iVrtiof  incpiior  coVeuant,  therefore  the  sheriffs  of  London  are  commanded 

awarded.  ^j^^^^  ^^y  diligently  inquire,  by  the  oath  of  twelve  good  and 

lawful  men  of  their  bailiwick,  what  damages  the  said  Bichard 
and  Theodosia  have  sustained,  as  well  by  reason  of  the  breacb 
of  the  said  covenant,  as  for  their  costs  and  charges  by  themi 
about  their  suit  in  this  behalf  expended ;  and  that  they  returrf 
to  our  lord  the  king  at  Westminster^  on  Wednesday  next  after 
fifteen  days  of  Easter,  the  inquisition  which  they  should  take 
thereon,  under  their  seals,  and  the  seals  of  those  by  whose 
oath  they  shall  take  the  inquisition,  together  with  his  Majesty's 
writ  to  them  thereof  directed  t  the  same  day  is  given  to  the  said 
Bichard  and  Theodosia  there^kc.  At  whidid^yy  at  Westminster^ 
come  the  said  Bichard  and  Theodosia  before  our  lord  the  king, 
by  their  said  attorney ;  and  the  sherif&  of  London,  namely*  Sir 
Bjohert  Viner,  knt  and  bart  and  Sir  Joseph  Sheldon,  knt  re- 
turned an  inquisition  taken  before  them  at  the  Guildhall  of  the 
city  of  London,  situate  in  the  parish  of  St.  Lawrence  in  the  Old 
Jury,  in  the  ward  oi  Cheap,  on  the  21st  day  of  March  in  the 
19th  year  of  the  reign  of  his  present  majesty,  by  the  oath  of 
twelve  good,  &c.  by  virtue  of  his  majesty's  writ  to  them 
thereof  directed,  whereby  it  is  found  that  the  said  Bichard  and 
Theodosia  have  sustained  damages  on  occasion  of  the  breadi 
of  the  said  covenant,  besides  their  costs  and  charges  by  them 
about  their  suit  in  that  behalf  expended,  to  8182.  95.  9i£» 
and  for  those  costs  and  charges  to  26s.  Sd.  Therefore  it  is 
considered  that  the  said  Bichard  Barker  and  Theodosia  his  wife 

Final  judg-  do  recover  against  the  said  Anthony  ThoroLd  their  said  damages 
by  the  said  inquisition  above  in  form  aforesaid  found,  and 
also  20/.  135. 4(/.  of  increase  awarded  by  the  court  of  our  said 
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lord  the  king  now  here,  to  the  said  Richard  atid  Theododd^  fixftKBit  t. 

with  their  consent;  which  sitid  damages^  in  the  whole,  amount  Thorold. 

to  359/.  9s.  9d. ;  and  the  said  Anthony  in  mertry,  &c.  " 
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Cased. 


COVENANT.    The  plaintifl&  declare  that  by  articles  of  g.c.  s  K«ble, 
agreement  tripartite  made  the  28th  of  Aprils  in  the  17th  ^^nS'*'?^*' 
year  of  the  reign  of  the  now  king,  between  the  defendant  of  a  hnmch,  that 
the  first  part,  John  Camper  of  the  second  part,  and  the  plain-  J^^J^ 
tiffi  of  the  third  part,  reciting  that  *  Sir  Bethel  Wray  was  out  of  the  prol 
Ibund  a  lunatic  by  inquisition,  and  that  the  custody  of  his  per-  ^^^n^lH^' 
son  and  estate  was  committed  to  the  plaintifik,  (the  wife  being  accounted  with 
the  sister  of  the  lunatic,)  and  the  said  John  Camper  had  also  ^^  him  a" 
obtain^  a  grant  of  the  custody  of  the  person  and  estate  of  the  nwietj.    Flea, 
said  lunatic,  whereupon  several  articles  of  agreement  were  \^  expended 
made   between   Camper  and  defendant,   who  had  married  i8i(X.iiire)pain 
GrisUd  another  sister  of  the  lunatic,  and  thereupon  tliere  were  and  inoSterw- 
divers  differences  between  them.    Therefore  to  the  end  that  ^''^'^^^^L 
those  di^ences  should  cease,  it  was  agreed  between  the  parties  said  isocv.  to- 
that  the  articles  of  Camper  should  be  observed  and  performed,  JJ^  «tiAc- 
and  the  defendant,  in  consideration  of  his  labour  and  charges  Tiie  plea  is 
in  letting  and  disposing  the  estate  of  the  lunatic,   and  in  I?*^^^J^i^ 
consideration  of  the  charges  of  repairs  and  taxes,  should  have  "  wry  charges'* 
and  receive  to  his  own  use  the  profits  of  certain  parcels  of  ^  J^dtm^erT 
land,  and  if  the  charges  should  exceed  15/.  a-year,  they  should  *>»>• 
be  equally  borne  by  the  plaintifis  and  defendant,  and  that  all       L  ^B  J 
the  profits  of  the  residue  of  the  land  (the  allowance  to  Camper 
being  first  paid  and  satisfied)  should  be  equally  divided  be- 
tween the  plaintiffi  and  defendant;  and  as  soon  as  the  lands, 
out  of  which  the  profits  accrued,  could  be  equally  and  indif* 
fiorently  estimated  and  computed,  the  defendant  should  have 
one  moiety,  and  the  plaintiffs  \:ze  other,  to  their  own  use;  and 
that  the  plaintifis,  within  one  term  next  after  the  ascertain- 
ment of  the  moiety  of  the  profits  of  the  estate  as  aforesaid, 
should  give  security  to  the  Lord  Chancellor  for  their  account 
of  so  much  of  the  profits  as  they  should  receive,  with  the 
usual  condition  in  such  cases.    The  plaintiffs  then  shewed  the 
articles  of  Camper  in  htsc  verba^  by  which  the  defendant  was 
to   pay   Camper  400/.  a-year   for  the   maintenance,  of  tlie 
lunatic:  and  if  the  daughter  of  Sir  Jolm  Wray  should  die, 
then  to  pay  Camper  3pO/.  a-yeor  more.     Then  the  plaintifis 


48  Barker  4*  Kr.  versus  Tborold. 

Barksh  «•   assigned  a  breach  that  the  defendant,  on  the  18th  iJ^Mqjf^  io 
Thoboi^d,^  ^^  jgjjj  yg^  q£  ^j^g  j^jpj  ^£  ^^  jj^^  ^jj^^  received  1800/. 

out  of  the  profits  of  the  estate,  (the  allowance  to  Cooper  bang 
paid,  and  the  charges  deducted  and  allowed  to  the  defendant 
according  to  the  articles,)  and  that  the  defendant  had  not 
rendered  an  account  to  the  plaintiffs  of  the  profits,  nor  paid 
the  moiety  of  the  said  IBOOL  so  received,  although  he  had  been 
requested,  &c.  The  defendant  pleads  in  bar,  and  confesses 
that  he  had  received  the  1800/.  but  said  that  before  the  re- 
ceipt of  the  said  1800/.  he  had  expended  in  and  about  the 
repairs  of  the  premises,  and  other  necessary  charges^  the  snm  of 
1810/.  Wherefore  he  retained  the  1 800f .  towards  satis&ctioa 
of  the  1810/*  by  him  so  expended,  and  by  reason  thereof  he 
had  not  rendered  any  account  to  the  plaintiffi;  upon  which 
plea  the  plaintiiis  demurred  in  law. 

And  Winningkm  for  the  plaintiff  argued  that  the  plea  was 
bed  for  two  causes.    First,  because  there  was  no  clause  in  the 
[  ^^  ]      articles  which  authorized  the  defendant  to  expend  more  than 
15/.  a^year  in  charges,  and  to  pay  Omper  his  allowance;  for 
if  the  charges  were  greater,  the  plaintiffs  were  to  pay  a  moie^, 
and  therefore  the  defendant  is  not  bound  to  expend  it,  unless 
the  plaintiffs  will  pay  a  moie^.    And  secondly,  upon  which 
he  principally  relied,  that  the  plea  was  uncertain,  because  the 
defendant  said  he  had  expended  1810/.  towards  the  repairs, 
and  other  necessary  charges^  and  it  is  not  shewn  what  those  ne- 
cessary charges  were,  so  that  it  may  appear  to  the  court 
whether  they  were  necessary  or  not    And  for  this  uncertainty 
he  siud  the  plea  was  bad.     And  so  was  the  opinion  of  the 
court.  (I) 
Fim  exception,      Sannders  of  counsel  with  the  defendant  took  an  exception 
were  not  as-       to  the  declaration.    And  said,  that  there  were  two  breaches 
ttgned  to  audit   assigned,  namely,  the  not  rendering  of  an  account,  and  the 

(1)  So  is  2  Rep.4«a«  Mansers  case,  ed  jilttge,  that  by  common  intent  is  to 

Latchy  16.  Wiliinson'M  case.    1  Lutw.  be  understood,  "  that  when  words  are 

421,  422.  Paries  v.  Middleton*   Com.  '<  used,  which  will  bear  a  natural  sense. 

Dig.  Pleader,  392.  (E.5.)  But  certainty  **  and  also  an  artificial  onet  or  one  to 

to  a  common  intent  is  sufficient,  that  is,  ''  be  made  out  by  argument,  or  infer* 

what  upon  a  reasonable  construction  **  ence,  the  natural  sense  shall  prevail ; 

may  be  called  certain  without  recurring  <*  it  is  simply  a  rule  of  construction  and 

to  possible  factMf  Co.Litt.S03.  a.;  and  **  not  of  addition:  common  intent  can* 

by  Mr.  Jtistice  BuBer  in  the  King  v.  *'  not  add  to  a  sentence  words  which 

Lyme  Regis,  Dough  153.    Or,  as  it  is  *'  arc  omitted.**      2  H.  Blaick.  530. 

expressed  elsewhere  by  the  same  learn-  Dovaslon  v.  Payne* 
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not  paylag  of  a  moiety  of  th«  1600/.    As  to  the  not  rendering  Barker  v. 
of  tlie  aooount,  it  appeared  to  him  that  the  breach  was  not  ^Thobold.  ^ 
well  assigned,  because  it  did  not  appear  that  the  plaintiffi  had  Ae  defendant^ 
evor  assigned  auditors  to  audit  the  account  of  the  defendant,  Moount. 
and  ther^re  the  defendant  could  not  make  any  account  fiir 
de&nlt  of  auditors;  and  the  defendant  was  not  compellable 
to  account  before  the  plaintiffi;    and  he  cited  the  bocks 
of  45  Ed.  S.   14.&  *      7  H.  4.  U.  A^f      «♦  H.  6.  43.  b.t  *  ^**-  ^^ 
4  Edw.  4.  6.$;  by  which  it  appears,  that  if  the  defendant  BrofAcoompu 
of  his  own  accord  accounts  before  the  plaintiff  himself,  the  ^^* 
account  will  be  good,  but  the  defendant  is  not  compellable  ^J^'^f* 
by  law  to  account  before  the  plaintiff  himself.    For  then  the  i'vUm,  Bam, 
plaintiff  would  be  a  judge  in  his  own  cause,  and  for  thb  reason  ^^*  n  ^^^ 
he  held  the  declaration  bad  in  this  point.    And  as  to  pay*  oompc,  9. 
ment  of  a  moiety  of  1800/.,  he  said,  that  the  defendant  was  S  ^^^  Ac. 
not  bound  to  pay  it  before  the  lands  were  estimated  and  ascer-  cond  aceptioD. 
tained,  which  was  not  averred  to  be  done ;  because  by  the  ""Jjjj  ?**. 
articles  the  plaintifis  were  bound  within  a  term  after  the  ascer-  dedantion  that 


tainment,  and  not  before,  to  give  security  to  the  Chancellor  ^^'^^ 
for  so  much  of  the  profits  as  they  should  receive.  And  here  paocrtained.  ** 
the  defendant  will  be  responsible  for  all  the  1800/..  to  the 
lunatic,  although  he  pays  a  moiety  of  it  to  the  plaintiff;  and 
yet  he  has  no  remedy  by  the  articles  to  compel  the  plaintiffi 
to  give  security  for  their  share  of  the  profits,  because  no  ascer- 
tainment is  made.  For  though  the  defendant  is  bound  to  pay 
immediately  upon  the  ascertainment  a  moiety  of  the  1800/. 
profits,  and  the  plaintifi  have  liberty  to  give  security  for  a 
term  after  the  ascertainment,  yet  the  defendant  was  not 
bound  to  pay  a  moiety  of  the  profits  before  the  ascertainment, 
since  he  has  no  remedy  by  the  arddes  to  compel  the  plaintifik 
to  give  security.  And  therefore  the  ascertainment  ought  to. 
precede  the  payment;  and,  because  it  is  not  averred  that  there 
was  any  ascertainment,  he  concluded  the  declaration  bad  in 
this  point  also. 

But  it  was  resolved  by  the  court  that  the  decUration  was  Both  objecditas 
good  enough.     For  as  to  the  first  point  of  not  rendering  an  ^^' 
account,  it  was  answered,  that  perhaps  the  defendant  by  law      [  50  ] 
is  not  compellable  to  account  before  the  plaintifis  themselves ; 
but  in  this  case,  it  is  not  the  law,  but  the  defendant  has  bound 
himself  by  his  own  deed  to  account  before  the  plaintifis 
themselves,  to  which  he  was  not  compellable  by  law.     And  it 
appears  by  the  books  above  cited  that  such  account  before 
the  plaintiff  himself  is  good.     And  the  defendant  has  here 


50  Barker  S^  Ux.  versus  Thorold. 

Barkeh  v.  covenanted  to  make  such  account^  and^  because  he  has  not 
^Thorold^  made  such  account  with  the  plaintiflfs,  he  has  broken  his 
covenant.  And,  as  to  the  second  point  of  the  nbn-payment 
of  a  moiety  of  the  1800/.  it  was  answered  that  the  ascertain^- 
ment  was  good  enough^  by  the  averment  of  the  plaintiffi  that 
the  defendant  has  received  so  much  money,  for  otherwise  the 
ascertainment  of  the  18002.  could  not  be  made.  And  the 
first  clause  of  the  covenant  was  that  the  profits  should  be 
equally  divided,  without  respect  to  any  ascertainment  or 
estimate  whatsoever.  And  the  breach  was  without  question 
well  assigned  upon  that. — And  judgment  was  given  for  the 
plainti£^  and  a  writ  of  inquiry  awarded. 
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Gainsford  versus  Griffith.  Caw  9. 

TriiL  19  Car.  II.  Reg.  Roll.  54^6. 

"ITJE  it  remembered  that  heretofore,  to  wit,  In  Memaraadum. 
^*  •*-*  JEoj/Ser  term  last  past,  before  our  lord  the  king^ 
at  Westminster  J  came  George  Gaimfbrd^  hj  James  Lane  his  attor- 
ney^  and  brought  here  into  the  court  of  our  said  lord  the  king, 
then  there,  his  certain  bill  against  David  Griffith^  otherwise 
called  Ikand  Griffith  of  Westminster^  in  the  county  oi.Mid^ 
dlesexf  victualler,  in  the  custody  of  the  marshal,  &c.  of  a  plea 
of  debt,  and  there  are  pledges  of  prosecution,  to  wit,  John.  Ike 
and  Richard  Boef  which  said  bill  follows  in  these  words,  to 
wit:  George  Gainsford  complains  cS David  Griffith^  otherwise?  l>«clanuioii. 
called  Daund  Griffith^  of  Westminster^  in  the  county  of  Mid^ 
dlesex^  victualler,  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  king,  before  the  king  himself,  of  a 
plea  that  he  render  to  him  100/.  of  lawful  money  of  England^ 
which  he  owed  to»  and  unjustly  detains  from,  him ;  for  that 
whereas  the  said  Davidy  on  the  18  th  day  of  October^  in  the 
16th  year  of  the  re^  of  our  said  lord  the  now  king,  at  Lofp- 
don  aforesaid,  to  wit,  in  the  parish  of  jS^.  Mary  le  Baw^  in  the 
ward  of  Cheap,  by  his  certain  writing  obligatory  sealed  with 
the  seal  of  the  said  David^  and  to  the  court  of  our  said  lord 
the  king  now  here  shewn,  the  date  whereof  is  the  same  day 
and  year,  acknowledged  himsdf  to  be  held  and  firmly  bound, 
to  the  said  George  in  the  said  lOOL  to  be  paid  to  thesaid  George 
when  he  shoidd  be  thereunto  requested ;  yet  the  said  David 
(although  often  requested)  has  not  yet  paid  the  said  lOOA  to 


denture  of  as« 
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Gakhsford  the  said  George^  bat  to  pay  the  same  to  him  has  hitherto  alto- 
Gri  ^*i  gether  refused,  and  still  refuses,  to  the  damage  of  the  said 
^        ^       ^  George  of  40/L,  and  therefore  he  brings  his  suit,  &c. 

And  now  at  this  day,  to  wit,  Friday  next  after  the  Morrow 
of  the  Holy  Trinity  in  this  same  term,  until  which  day  the  said 
David  had  leave  Co  imparl  to  the  said  bill,  and  then  to  answer, 
&c.  before  otir  lord  the  king  at  JVeshnifister^  comes  as  well  the 
said  George  by  his  said  attorney,  as  the  said  David  Griffith^  by 
Thomas  Aram^  his  attorney ;  and  the  said  David  defends  the 
wrong  and  injury  when,  &c.  and  prays  oyer  of  the  said  writing 
Ojerof  the  obligatory,  and  it  is  read  to  him,  &c.;  he  also  prays  oyer 
°*  of  the  condition  of  the  said  writing  obligatory,  and  it  is  read 

to  him  in  these  words,  to  wit,  <'  The  condition  of  this  obli- 
^  gation  is  such,  that  if  the  above  bounden  David  Griffith^ 
<'  his  executors,  administrators,  or  assigns,  or  any  or  either  of 
wfaidi  ii  for  <*  them,  do  and  shall  in  all  things  well  and  truly  pay,  observe, 
imoeofclm-  "  perform,  fulfil,  and  keep  all  and  singular  the  payments, 
nants  in  an  in.  «  covenants,  condidons,  and  agreements,  which  on  his  and 
^  their  parts  and  behalfi  are  and  ought  to  be  paid,  observed, 
^  perfenned,  fulfilled,  and  kept  in  manner  and  form  as  they 
^  are  mentioned  and  expressed  in  a  certain  pair  of  indentures 
^^  of  assignment,  bearing  date  with  the  d&te  above  written, 
<<  made,  between  the  above  bounden  Dadd  Griffith  of  the 
^<  one  part^  and  the  above-named  George  Gain^brd  of  the 
^  other  part,  according  to  the  true  intent  and  meaning  of  the 
^  same  indentures;  then  this  obligation  to  be  void  and  of 
<<  none  effect,  or  else  to  stand,  remain,  and  be  in  fiill  force 
«  and  virtue."  Which  being  read  and  heard,  the  said  David 
says^  that  the  said  George  ought  not  to  have  or  maintain  his 
said  action  thereof  against  him,  because  he  says  that  the  said 
indenture,  in  the  said  condition  above  specified,  was  made  at 
the  parish  of  Si,  Maty  leBaw^  in  the  ward  of  Cheap,  London^ 
on  the  18th  day  of  October,  in  the  16th  year  of  the  reign  of 
our  lord  Charles  the  Second,  now  king  of  En^nd,  between 
him  the  said  David  Griffith^  by  the  name  of  David  Griffith  of 
the  parish  of  St*  Margaret  in  Westminster,  m  the  county  of 
Middlesex,  citizen  and  grocer  otTxmdon,  of  the  one  part,  and 
the  said  Gemge  Gainsjbrd,  of  Westminster  aforesaid,  gent  of 
the  other  part,  (which  other  part,  sealed  with  the  seal  of  the 
said  George,  he  the  said  Damd  brings  here  into  court,  the  date 
whereof  is  the  da^  and  year  aforesaid,)  in  which  said  indenture 
it  is  recited  as  foUows:  That  R.  Pagettwr,  of  Westminster 
aforesaid,  gent  by  his  indenture  of  demise,  bearing  date  the 
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Si  a 


OniFFITH. 


[53] 


20th  day  of  J^itmry,  in  the  14tb  year  of  the  reign  of  our  lord  GAiitsF  dA0 
Charles  the  Second,  now  king  gS  England^  &c.  for  the  consi'« 
deration  mentioned  in  the  same  indenture,  demised,  granted, 
and  to  &rm  let,  to  the  said  Damd  Griffith  all  that  messuage 
or  tenement  commonly  called  or  known  by  the  name  or  sign 
of  the  WAUe  Uon^  being  late  parcel  of  a  capital  messuage 
commonly  called  or  known  by  the  name  or  sign  of  the  George^ 
situate,  lying,  and  being  on  the  west  side  of  King^Ureet^  in  the 
parish  of  St.  Margaret^  in  Westminster  aforesaid,  and  then  in 
the  tenure  or  occupation  of  Rkhard  Bromhale  or  bis  assigns  • 
together  with  all  shops,  cellars,  sollars,  chambers,  rooms, 
l^ts,  easements,  ways,  water-courses,  profits,  commodities^ 
advantages,  and  appurtenances  whatsoever,  to  the  said  de^ 
mised  messuage  or  tenement  belonging,  or  in  any  ways  apper^ 
taining,  and  then  used,  occupied,  or  enjoyed  to  and  with  the 
to  have  and  to  hold  the  said  messuage  or  tenement,  and 


same: 


all  and  singular  the  premises  let  by  the  said  indenture  of  de^ 
mise,  to  the  said  David  Griffith j  his  executors,  administrators, 
and  assigns,  from  the  least  of  St.  Michael  the  Archangel  theit 
last  past  before  the  date  of  the  said  indentmre,  unto  the  fuU 
end  and  term  of  twenty-one  years  then  next  ensuing,  and  fully 
to  be  complete,  and  ended,  at  and  under  the  yearly  rent  of  22/. 
of  lawftil  m<»ey  of  England^  payable  at  the  four  usuid  feasts 
or  terms  in  the  year,  that  is  to  say^  Christmas^  Ladjf^da^j  St. 
John  tiie  Baptist^  and  Michaelmas^  by  even  and  equal  portions, 
and  upon  and  under  several  other  covenants,  conditions,  and 
agreements,  contained  in  the  said  indenture,  as  by  the  said 
recited  Indenture  of  demise  (relation  being  thereunto  had)  does 
more  folly  and  at  large  appear.  And  Nicholas  Toamfy,  esquire, 
chief  lord  of  the  fee  or  fees  of  the  premises,  by  an  indorse- 
ment under  his  hand  upon  the  back  of  the  said  recited  inden- 
tnre  of  demise^  ratified  and  confirmed  the  said  indenture  of 
demise  and  grant  made  by  the  said  Richard  Pagettur  to  the 
said  David  Griffith  at  fmd  under  the  rent  and  covenants  con- 
t  fined  in  the  said  indenture  as  by  the  said  indorsement  more 
iiillj  and  at  large  appears.  And  the  said  first  above-mentioned 
indentare  of  assignment  witnessed,  that  the  said  Davidf  for 
and  in  consideration  of  the  sum  of  28/.  of  lawfol  money  of 
England^  to  the  said  David  in  hand  paid  by  the  said  George 
Gainsfordj  before  the  sealing  and  deliverf  of  the  said  indenture 
of  assignment  before  mentimied,  the  receipt  whereof  he  the* 
said  Daxndf  by  the  said  indenture  abov&4nentioned,  acknow- 
ledged, and  from  efery  part  or  parcel  thereof  clearly  acquit- 
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Corenant  that 
tiie  lease  was 
indefeasibley 
and  would  so 
remain  during 
tbe  remainder 
of  the  said 
term. 


and  for  quiet ' 
enjoymeoft 
witlwut  the 


ted,  discliarged,  and  released  the  said  George  Qainsfot^d^  his 
executors,  administrators,  and  assigns,  by  the  said  above-men- 
tioned indenture  of  assignment,  did  give,  grant,  bargain,  sell, 
assign,  and  set  over  to  the  said  George  Gainsford^  as  well  the 
said  messuage  or  tenement,  and  premises,  as  the  said  recited 
indenture  of  demise,  and  all  the  estate,  right,  tide,  interest 
possession,  term  of  years  then  to  come,  claims  and  demands 
whatsoever,  which  the  said  David  Griffith  then  had  or  could, 
or  in  any  manner  ought  to  have  or  claim,  of,  in,  and  to  the 
said  messuage,  or  tenement,  and  premises,  with  the  appurte- 
nances, and  every  part  and  parcel  tliereo^  by  force  and  virtue 
of  the  said  indenture  of  demise,  or  the  indorsement  thereon, 
or  in  any  way  whatsoever ;  to  have  and  to  hold  tlie  messuage 
or  tenement,  and  the  premises,  with  the  appurtenances,  and 
the  said  recited  indenture  pf  demise,  and  all  the  estate,  right, 
title,  interest,  term  of  years  to  come,  and  all  other  the  estate 
of  the  said  David  Gr^h^  of,  in,  and  to  the  same,  and  every 
part  or  parcel  thereof  to  the  said  George  Gains/urdy  his  exe- 
cutors, administrators,  and  assigns,  from  the  day  of  the  date 
of  the  said  above-recited  indenture  of  assignment,  for  and 
during  all  the  rest  and  residue  of  the  said  term  of  twenty-one 
years  demised  and  granted  in  and  by  the  said  indenture,  and 
then  to  come  and  unexpired,  in  as  large,  ample,  and  beneficial 
a  manner,  to  all  intents,  constructions,  and  purposes,  as  the 
said  Dflvid  GrfffitA  then  had  or  could,  or  in  any  manner  ought 
to  have  and  enjoy  the  same  by  force  and  virtue  of  the  said 
recited  indenture  of  demise;,  or  in  any  other  manner  whatso- 
ever*   And  the  said  David  Grifftihf  for  himself,  his  executors, 
and  administrators,  did  covenant,  promise,  and  grant,  to  and 
with  the  said  George  Gainsfordy  his  executors,  administrators, 
and  assigns,  by  the  above-mentioned  indenture  of  assignment, 
that  the  said  recited  indenture  of  demise,  at  the  time  of  the 
sealing  and  delivery  of  the  said  before-mendoned  indenture 
of .  assignment,  was  a  good,  sure,  perfect,  and  indefeasible 
}ease  in  law  of  the  said  messuage  or  tenement,*  and  premises,  . 
demised  by  the  said  indenture  of  lea^^e,  and  should  so  stand, 
remun,  continue,  and  be  to  the  said  George  Gainsford^  his 
executors,  administrators,  and  assigns,  for  and  during  all  the 
remainder  and  residue  of  the  said  term  of  twenty-one  years 
granted  by  the  said  indenture  of  demise,  and  then  to  come 
and  unexpired,  under  the  rent  and  covenants  mendoned  and 
contained  in  the  sud  indenture  of  demise:. and  that  he  the 
said  George  Gains/brdj  his  executors,  administrators,  and  as- 
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signs,-shbuld  lawfully,  peaceably^  and  quietly  have,  hold,  pos-  Gainsford 
sess,  and  enjoy  the  said  above-mentioned  messuage  or  tene-  ''• 

ment^  lease,  and  premises,  and  every  part  thereof,  with  the  i      '"^^'"^"'i 
appurtenances,  for  and  during  the  rest,  remainder,  and  num-  lawful  let  of 
her  of  years  tlien  to  come  and  unexpired  of  the  said  term  ^^^^'^f 
granted  in  and  by  the  indenture  of  lease,  without  any  lawful 
impediment,  suit,  disturbance,  denial,  or  interruption,  of  the 
said  David  GrijffUh^  his  executors,  or  assigns,  and  that  freely 
and  clearly  acquitted  and  discharged,  or  otherwise  well  and  *nd  free  from 
sufficiently  saved  and  kept  harmless  of  and  from  all  other  *"~"»''*"««' 
gifts,  grants,  bargains,  sales,  leases,  rents,  arrears  of  rent,  for- 
feitures, re-entries,  cause  and  causes  of  re-entries,  disturb- 
ances and  incumbrances  whatsoever  had,   made,   committed, 
or  done,  by  the  said  David  Griffith^  his  executors,  administra- 
tors, and  assigns  (the  rent  and  covenants  reserved  in  and  by 
the  said  recited  indenture  of  lease,  which  on  the  part  of  the 
tenants  or  lessee  of  the  said  premises,  are  and  ought  from 
thenceforth  to  be  performed  and  done,  only  excepted):  from 
which  said  rents  and  covenants  the  said  George  Gainsford^  for 
himself  his  executors,  administrators,  and  assigns,  did  cove- 
nant, promise,  and  grant,  to  and  with  the  said  David  GriffUky 
his  executors  and  administrators,  by  the  said  indenture  of  as- 
signment before-mentioned,  clearly  to  acquit  and  discharge, 
or  otherwise,  from  time  to  time^  and  at  all  times  from  thence- 
forth afterwards  well  and  sufficiently  to  save  and  keep  harm- 
less and  indemnified  the  said  David  Griffith^  his  executors  and 
administrators,  by  the  said  before-mentioned  indenture  of  as- 
signment, as  by  die  said  indenture  (relation  being  thereunto 
had)  doth  more  fiiUy  appear.     And  the  said  David  Griffith  and  pleads  fw 
says,  that  he,  afler  the  sealing  and  making  of  the  said  inden-  ^<*™*°^' 
ture  of  assignment,  of  which  the  said  indenture  above-men- 
tioned is  the  counterpart,  until  the  day  of  exhibiting  die  bill 
of  the  said  George^  has  well  and  truly  performed,  fulfilled,  and 
kept  all  and  singular  the  articles,  covenants,  promises,  grants, 
and  agreements,  which  on  the  part  of  him  the  said  David 
were  Co  be  observed,  performed,  fulfilled,  and  kept,  according 
to  the  form  and  eflect  of  the  said  indenture  of  assignment. 
And  this  he  is  ready  to  verify :  wherefore  he  prays  judgment, 
if  the  said  George  ought  to  have  or  maintain  his  said  action 
thereof  against  him,  Sec. 

And  the  said  George  says  that  he,  by  any  thing  by  tlie  said  Replicatioo. 
David  above  in  pleading  alteged,  ought  not  to  be  barred  fix>m 
Vol.  L  G 
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Gainsfohd 
Griffith. 

Wottonv.Hete, 
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and  fwte  10. 


[56  ] 
T.  T.  seised  of 
the  ptemiset  in 
fee. 


R.  P.  entered 
into  the  pre- 
mises,  and  dis- 
seiMd  the  said 
T.T. 


and  let  the  pre- 
mises to  the 
defiendant  for 
the  said  term 
of  twenty-one 
years, 


haying  his  said  acdon  diereof  against  him,  because  protesting 
diat  die  said  David  has  not  observed,  performed,  fulfilled,  or 
kept  any  of  the  said  articles,  covenants,  promises,  grants,  or 
agreements  on  the  part  of  him  the  said  David  to  be  observed, 
performed,  fulfilled,  and  kept,  according  to  the  form  and  efiect 
of  the  said  indenture  of  assignment,  as  the  said  David  has 
above  in  pleading  allied ;  for  plea,  die  said  George  says,  that 
long  before  the  making  of  the  said  indenture  by  the  said 
DavidYi&ce  into  court  brought,  one  Thomas  Tomdey^  gent,  was 
seised  of  the  said  messuage  or  tenement,  with  the  appurte- 
nances, commonly  called  or  known  by  the  name  or  isign  of  the 
White  Lion^  mentioned  in  the  said  indenture  by  the  said  Da'- 
vid  brought  here  into  court,  in  his  demesne  as  of  fee :  and 
being  so  thereof  seised,  the  said  Richard  Pagetiur  above 
named  in  the  said  indenture  here  into  court  brought,  after- 
wards, and  before  the  making  of  that  indenture,  to  wit,  on 
the  20th  day  of  January^  in  the  said  14th  year  of  the  reign 
of  our  said  lord  the  now  king,  entered  into  the  said  messuage 
with  the  appurtenances  upon  the  seisin  of.  the  said  JTiomas 
TawnUy  thereof,  and  expelled  and  disseised  the  said  Thomas 
Taamley  therefi:x>m,  whereby  the  said  Richard  Pagettur  was 
seised  of  the  said  messuage  with  the  appurtenances  in  his  de- 
mesne as  of  fee  by  the  said  disseisin ;  and  being  so  thereof 
seised,  he  the  said  Richard  Pagettur  afterwards,  and  before  the 
making  of  the  said  indenture  here  into  court  brought,  to  wit, 
on  the  said  20th  day  of  January^  in  the  14<th  year  aforesaid, 
at  Jjondon  aforesaid,  in  the  parish  and  ward  aforesaid,  by  his 
indenture,  sealed  with  his  seal,  then  and  there  made,  and 
mentioned  in  the  said  indenture  here  into  court  brought,  did 
demise,  grant,  and  to  farm  let,  to  the  said  David  Griffith^  the 
said  messuage  with  the  appurtenances,  to  have  and  to  hold  to 
the  said  Davidy  his  executors^  administrators  and  assigns, 
fiY>m  the  feast  of  St.  Michael  the  Archangel  then  last  past, 
unto  the  full  end  and  term  of  twenty-one  years  then  next 
ensuing,  and  fully  to  be  complete  and  ended ;  by  virtue  of 
which  said  demise  he  the  said  David  Griffith  entered  into  the 
said  messuage  with  the  appurtenances,  and  was  thereof  pos- 
sessed; and  bebg  so  thereof  possessed,  the  said  David  after- 
wards, to  wit,  on  the  said  18th  day  of  October^  in  the  said 
16di  year  of  the  reign  of  our  said  lord  the  now  king^  at  Lon^ 
don  aforesaid,  in  the  parish  and  ward  aforesaid,  by  the  said 
indenture  made  between  the  said  David  of  the  one  part,  and 
the  ssA^  George  of  the  other  part,  which  said  other  part  the 
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said  David  now  brings  here  into  coart,  granted  and  assigned  OAiNSFORiy 
to  the  said  Geov^e  as  well  the  said  messuage  with  the  appurte-  ^* 

nances,  as  the  said  recited  indenture  of  lease,  and  all  the  estate,  i   '^  '        \ 
rights  title,  interest,  possession,  and  term  of  years,  of  him  the  whoaangned 
said  Dmnd  of  and  in  the  said  messuage  with  the  appurte-  ^^^" 
nances,  then  to  come  and  unexpired ;  by  virtue  of  which  said  plaintiff; 
grant  and  assignment  he  the  said  George  entered  into  the  said  who  enterad 
messuage  with  the  appurtenances,  and  was  thereof  possessed ;  J^^^^^**" 
and  being  so  thereof  possessed,  and  the  right  of  the  smd  mes- 
suage with  the  appurtenances  belonging  and  appertaining  to 
the  said  Thomas  Townley  and  his  heirs,  he  the  said  Thomas 
afterwards,  to  wit,  on  the  last  day  of  February,  in  the  17di 
year  of  the  reign  of  our  said  lord  tlie  now  king,  entered  into 
the  said  messuage  with  the  appurtenances  upon  the  possession 
of  him  the  said  George  thereof,  claiming  his  said  estate  of  and      [  57  3 
in  the  same,  and  expelled  and  amoved  the  said  George  from  J"  n'^^*^n- 
his  possession  thereof^  and  was  thereof  seised  in  his  demesne  tiff  and  expelled 
as  of  fee,  as  in  his  said  former  estate  therein ;  whereby  the  '''™' 
said  term  of  years  of  and  in  the  said  messuage  with  the  appur- 
tenances by  the  said  David  to  the  said  George  so  as  aforesaid 
granted  and  assigned,  then  became  void.    And  he  the  smd 
George  says,  that  the  said  lease,  so  as  aforesaid  made  by  the 
said  Richard  Pagettur  to  the  said  David  of  the  sud  messuage 
with  the  appurtenances,  at  the  time  of  making  the  said  inden- 
ture by  the  said  David  here  into  court  brought,  was  not  a  ^^'^J^f^^^ 
good,  sure,  perfect,  and  indefeasible  lease,  in  law  of  the  said  ant,  and  by  him 
messuage  with  the  appurtenances  demised  by  the  said  Bichard  "^^Stiff  in» 
Pagettur  to  the  said  David  Griffith,  and  so  as  aforesaid  grants  not  a  sure  and 
ed  and  assigned  by  the  said  David  to  the  said  George,    And  ^^^j^»"*>^ 
this  he  is  ready  to  verify  :  wherefore  he  prays  judgment;  and 
his  said  debt,  together  with  his  damages  on  occasion  of  the 
detention  of  the  said  debt,  to  be  adjudged  to  him,  &c. 

G^ieral  demurrer,  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king,  now  here.  Dies  datus. 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king,  at  Westminster,  until  day  next  after  three 

weeks  of  5/.  Michael,  to  hear  their  judgment  of  and  upon  the 
premises,  because  the  court  of  our  said  lord  the  king  now 
here,  is  thereof  not  yet,  &c.  At  which  day,  before  our  lord 
the  king  at  Westminster,  come  the  said  parties  by  their  said 
attomies,  whereupon  ail  and  singular  the  premises  being  seen, 
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Gainsford  and  by  the  court  of  our  said  lord  the  king  now  here,  more 
'^^  ♦faUy  understood,  and  mature  deliberation  being  thereupon 

Griffith.^  j^^^  ^^^  ^^^  j^  appears  to  the  court  of  our  lord  the  king  now 
#[  5g  ]  .  here,  that  the  said  plea  by  the  said  George  in  manner  and 
form  aforesaid  above  in  replying  pleaded,  and  the  matter  in 
the  same  contained,  are  good  and  sufficient  in  law  for  him  the 
said  Geoige  to  have  his  said  action  thereof  maintained  against 
him  the  said  Damdj  therefore  it  is  considered,  that  the  said 
George  Gainsford  recover  against  the  said  David  GriffUh  his 
said  debt,  and  also  61.  for  his  damages  which  he  has  sustwned 
as  well  on  occasion  of  the  detention  of  the  said  debt,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, by  the  court  of  our  said  lord  the  king  now  here, 
awarded  to  the  said  George  witli  his  assent  (1).  And  the  said 
David  in  mercy,  &c. 


Judgnent  for 
the  plaintiff. 


(1)  At  this  time  the  plaintiff  not 
onlyhadjudgtnent  to  recover  the  penalty 
of  the  bond  together  with  his  costs, 
but  was  also  entitled  to  take  out  execu- 
tion for  the  tohole,  without  any  regard 
to  the  damage  which  he  had  actually 
sustained  by  the  breach  of  covenant. 
But  now  by  statute  8  &  9  W.  S.  c.  1 1. 
8.8.  "  In  all  actions  in  any  court  of 
**  record  upon  any  bond,  or  on  any 
'<  penal  sum,  for  non-performance  of 
^'  any  covenants  or  agreements  con- 
**  tained  in  any  indenture,  deed,  or 
**  writing,  the  plaintiff  may  assign  as 
*'  many  breaches  as  he  shall  think  fit ; 
"  and  the  jury  shall  assess  not  only 
"  such  damages  and  costs  as  have  here- 
'<  tofore  been  usually  done,  but  also 
"  damages  for  such  of  the  breaches 
"  as  the  plaintiff  upon  the  trial  of  the 
*'  issuessball  prove  to  have  been  broken, 
'<  and  the  like  judgment  shall  be  entered 
*'  on  such  verdict  as  heretofore  has 
"  been  usually  done.  And  if  judg- 
**  ment  shall  be  given  for  the  plaintiff 
"  on  demurrer,  or  by  confession,  or 
**  nil  dicit,  the  plaintiff  Yiiay  suggest 
**  upon  the  roll  as  many  breaches  as  he 
*<  shall  think  fit,  upon  which  a  writ 
*'  shall  issue  to  theshcriff  of  the  county 


"  where  the  action  is  brought,  to  suro- 
"  mon  a  jury  before  the  justices  of 
"  assize  of  that  county  to  inquire  of 
"  the  truth  of  those  breaches  and  to 
"  assess  the  damages ;  in  which  writ 
*'  the  said  justices  of  assize  shall  be 
"  commanded  to  make  return  thereof 
•*  to  the  court  from  whence  the  same 
"  shall  issue  at  the  time  mentioned  in 
"  such  writ.  Atid  in  case  the  defend- 
**  ant,  after  such  judgment,  and  before 
"  execution,  shall  pay  into  court  to  the 
•*  use  of  the  plaintiff  the  damages  as- 
"  sessed  and  costs,  a  stay  of  execution 
"  shall  be  entered  upon  the  record ;  or» 
"  if  by  reason  of  an  execution,  the 
"  plaintiff  shall  be  fully  paid  all  the 
«*  damages  and  costs,  and  the  charges 
"  of  the  execution,  the  defendant's 
'*  body,  lands,  or  goods,  shall  be  there- 
••  upon  forthwith  discharged  from  the 
**  execution,  which  shall  likewise  be 
*'  entered  upon  record ;  but  in  each 
**  case  the  judgment  shall  notwithstand- 
«« ing  remain  as  a  further  security^  to  an- 
<*  swer  to  the  plaintiff  such  damages 
"  as  he  may  sustain  by  any  further 
•*  breach  of  covenant  contained  in  the 
"  same  indenture,  deed,  or  writing ; 
<*  upon  which  the  plaintiff  may  have  a 
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**  scire  faaaz  upon  the  said  judgment 
**  against  the  defendant*  his  heirs,  tenre- 
*'  tenants,  or  executors  or  administra- 
**  tors,  suggesting  other  breaches  of  the 
v<«  said  covenants  or  agreements,  and  to 
'*  summon  him  or  them  respectively  to 
*<  shew  cause  why  execution  should  not 
^«  be  awarded  upon  the  said  judgment, 
'<  upon  which  there  shall  be  the  like 
^'  proceeding  as  was  in  the  action  of 
**  debt  upon  the  said  bond,  for  assessing 
^<  of  damages  upon  trial  of  issues  joined 
'^  upon  such  breaches,  or  inquiring 
^<  thereof  upon  a  writ  to  be  awarded  in 
^*  manner  aforesaid,  and  upon  payment 
**  or  satisfaction  as  aforesaid  of  such 
*'  future  damages,  costs,  and  charges  as 
**  aforesaid,  all  further  proceedings  on 
*^  the  judgment  are  again  to  be  stayed, 
^<  and  so  UAies  quoties,  and  the  defend- 
<'  ant*8  body,  land,  or  goods  shall  be  dis- 
"  charged  out  of  execution  as  aforesiud." 
This  statute  was  meant  to  meet  the  case 
of  non-performance  of  covenants  and 
agreements  secured  by  bonds  or  inden- 
tures, and  which  covenants  are  to  be 
performed  at  different  times,  or  the 
monies  paid  by  instalments ;  and  extends 
as  well  to  bonds  with  conditions  there- 
under written  for  the  performance  of 
any  thing  contained  therein,  and  to 
poialties  on  articles  of  agreement,  or 
the  like,  for  the  non-performance  of 
covenants  or  agreements  contained  in 
the  same  articles,  &c.  as  to  covenants 
and  agreements  contained  in  another 
indenture,  deed,  or  writing.     2  Burr. 


SU.  826.  Collins  v.  Collins.  It  is  now 
held,  notwithstanding  some  cases  to  the 
contrary.  Com.  Rep.  876.  Walker  v. 
Priesdys  Bull.  Nis.  Pri.  164.-  Dry  v. 
Bond;  Tr.  30  G<fo. S.  K.  B.  PW  v. 
Rogers ;  5  Term  Rep.  541  •  n.  (b);  that 
the  words  ''  may  assign,**  in  the  first 
part,  and  **  may  suggest,'*  in  the  subse- 
quent part  of  the  statute,  are  compul- 
sory upon  the  plaintiff.  For  the  act  wa& 
made  in  favour  of  defendants,  and  is  a 
remedial  law  calculated  to  give  plaintifi 
relief  up  to  the  extent  of  the  damages 
sustained,  and  to  protect  defendants 
against  the  payments  of  further  sum^ 
than  are  in  conscience  due ;  and  also  to 
take  away  the  necessity  of  proceedings 
in  equity  to  obtain  relief  against  an  un- 
conscientious demand  of  the  whole  pe- 
nalty in  cases  where  small  damages  only 
have  accrued.  And  therefore,  it  is  not 
in  the  plaintiff's  power  to  refuse  to  pro- 
ceed according  to  the  statute,  but  he 
mtist  assign  tlie  breach  of  such  covenants 
as  he  proceeds  to  recover  satisfactioh 
for ;  and  if  the  defendant  plead  to  issue, 
the  jury  upon  the  trial  must  assess  dam- 
ages for  such  of  the  breaches  assigned 
as  the  plaintiff  shall  prove  to  have  been 
broken,  otherwise  the  Verdict  is  errone- 
ous, and  tLvenire  de  novo  will  be  awarded. 
So  it  is  where  there  is  a  judgment  upon 
demurrer  or  by  default.  5  Term  Rep. 
636.  Hardy  v.  Bern.  Ibid.  538.  RoleM* 
V.  Rosetvell.  2  Wils.  877.  Drage  v. 
Brand.  Goodwin  v.  Crotvle.  Cowp. 
359.  [a]     Before  this  act,  a  plaintiff 


[a]  This  statute  is  held  not  to  extend 
to  bail  bonds,  2  Bos.  &  Pull.  446.  Moody 
V.  Pheasant ;  replevin  bonds,  8  M.  &  S. 
155.  Middleton  v.  Bryan;  and  bonds 
given  to  the  chancellor  by  the  petition- 
ing creditor  on  suing  out  a  commission 
of  bankrupt.  8  East,  16.  Smithey  v. 
Edmonson*  For  in  the  two  former 
cases  the  court  can  relieve  the  defend- 
ant without  his  being  compelled  to  file 


a  bill  in  equity ;  and  in  the  latter  the 
chancellor  is  expressly  empowered  to 
assess  the  damages  by  5  Geo.  2.  c.  SO. 
s.  23.  Neither  does  it  extend  to  com- 
mon money  bonds,  against  the  penalty 
of  which  the  courts  give  relief  by  stat. 
4  Ann.  c.  16.  s.  18.;  nor  to  post-obit 
bonds.  2  Camb.  285.  Warden  v.  Fer- 
mot*  2  B.  Moore,  220.  Cardozo  v. 
Hardy.  S.  P.  Murray  v.  Earl  of  Stair. 
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OQuld  only  anign  one  breach  upon  a 
bond  or  penal  sum,  for  the  performance 
of  covenants ;  for  if  he  assigned  several 
breaches,  the  declaration  was  bad  for 
dupliektf%  because  the  bond  was  for- 
feited by  the  breach  of  one  covenant  as 
much  as  of  several  covenants ;  but  in 
an  action  of  covenant  he  may  assign 
breaches  upon  every  one  of  the  coven- 
ants. 2  Rep.  4.  a.  Mamer's  case.  If 
the  defendant  had  paid  the  whole  debt, 
that  is,  the  penalty  of  the  bond,  he 
might  have  pleaded  the  payment  in 
bar  of  the  demand  before  the  statute. 
2  Burr.  82i.  And  upon  this  prin- 
ciple, since  the  statute  it  was  held  in 
White  y*  Seahf^  Doug.  49.,  which  was  a 
bond  conditioned  for  payment  of  rent, 
that  the  bond  was  only  a  security  to  the 
amount  of  the  penalty,  and  therefore 
the  court  ordered,  that  upon  payment 
by  the  obligor  of  the  penalty  and  costs 
into  court  the  plaintiff  should  acknow- 
ledge satisfaction  on  record.  So  in 
2  Black.  1190.  Brangwin  v.  Perrot^ 
which  was  a  bond  to  indemnify  a  parish 
against  a  bastard  child,  the  court  made 
a  like  order,  that  upon  payment  of  the 
penalty  and  costs  into  court  the  defend- 
ant should  be  relieved  from  the  bond. 
And  in  6  Term  Rep.  SOS.  Wilde  v. 
Clarkiony  which  was  also  a  bond  to 
indemnify  a  parish  against  a  bastard 
cliild,  tlie  court  ordered  that  upon  pay- 


ment of  the  penalty  and  costs  into  court 
satisfaction  should  be  entered  on  the  re- 
cord; and  Lord  Loiudak  v.  Church, 
2  Term  Rep.  SBS*  was  dented.  That 
was  a  bond  conditioned  to  account  to 
the  plaintiff  for  all  sums  of  money  re- 
ceived by  the  defendant  as  receiver  of 
the  harbour  dues  of  Whitehaven^  and 
it  was  held,  that  damages  might  be  re* 
covered  for  more  than  the  amount  of  the 
penalty,  and  therefore  the  court  refused 
to  stay  the  proceedings  upon  payment 
of  the  penalty  into  courL  It  seems 
clear  however,  that,  both  at  law  and  in 
equity,  the  obligee  cannot  recover  more 
damages  against  the  obligor  for  a  breach 
of  the  condition  of  the  bond,  than  the 
amount  of  the  penalty  and  costs ;  for 
the  bond  ascertains  the  extent  of  the 
damage  by  consent  of  the  parties,  and 
therefore,  if  a  bond  be  conditioned  for 
performance  of  any  act,  i^id  the  obligee, 
by  reason  of  the  obligor's  non-perform- 
ance, sustains  a  damage  far  exceeding 
the  amount  of  the  penalty,  yet  he  can 
only  recover  to  the  extent  of  the  pen- 
altyand  costs.  6  Term  Rep.  304*.  6  Yes. 
414,  415.  aarke  v.  Seton.  [6]  But  if 
Vi  judgment  be  recovered  on  a  bond, 
though  it  be  a  foreign  judgment ;  in  an 
action  on  the  judgment  interest  may  be 
recovered  in  damages  beyond  the  pen- 
alty of  the  bond.  1  East,  4S6.  M'Cbure 
V.  Dunkin.  [c] 


T.  4  0. 4.  K.  B.  But  all  other  bonds, 
either  for  the  payment  of  money  by  in- 
Btalm^ts,  or  of  annuities,  or  for  the 
performance  of  any  covenants  or  agree- 
ments, are  within  the  statute.  8  T.  R. 
126.  WaUcot  V.  Goulding.  6  East,  550. 
WilUmghhy  v.  Btninton.  6  East,  613. 
Welch  V.  Irdand.  2  Smith.  666.  S.  C. 
2Saund.  187.  note  (2). 

A  warrant  of  attorney  conditioned 
for  the  payment  of  money  by  instal- 
ments is  not  within  the  statute.  3  Taunt. 
74.    Cox  v.'Rodhard.     5  Taunt.  26*. 


Kinnerdey  v.  Mustem  although  a1>ond 
be  also  given.  2  Taunt.  195.  Auder- 
bury  V.  Morgan. 

[&]  2  Marsh.  226.  Shutt  v.  Procter. 
S  Brown.  C.  C.  489.  Tev9  v.  Eari  of 
Winterton.  Ibid.  496.  Knight  v.  Mac- 
lean. 5VeB.S29.  MackxMrthy.  Thomas. 

[c]  But  where  the  penalty  is  contained 
in.  any  other  instrument  than  a  bond, 
damages  may  be  recovered  beyond  it. 
1  Black.  395.  Winter  v.  Trimmer. 
13  Ea^t,  343.  Harrison  v.  Wright;  for 
the  plaintiff  has  his  option  to  sue  either 


P4»ch8e,  19  Car.  II.  Regis. 


5Sb 


\9ilk  respect  to  the  pleading  upon 
Am  statute,  the  general  practice  is  to 
dedare  as  upon  a  common  bond ;  the 
defendant  in  bis  plea  sets  out  upon  oyer 
tlie  condition  of  the  bond,  which  is  (for 
instance)  to  perform  the  coTenants  in 
an  indenture ;  he  then  sets  out  the  in- 
denture and  the  covenants,  and  pleads 
a  performance  of  them,  the  plaintiff 
thereupon  in  his  replication  assigns 
breaches  of  the  covenants  which  he 
seeks  a  satis&ction  for,  beginning  the 
assignment  of  the  second  and  every 
subsequent    breach    with    the    formal 


words,  ^*  And  for  a  further  breach  the 
"  said  A.  B.  according  to  the  form  of 
<<  the  statute,  &c.  says,"  &c.  [<f ]  But 
the  best  method  seems  to  be,  to  state  the 
condition  of  the  bond  and  the  indenture, 
and  to  assign  the  breaches  in  the  de» 
daratitm.  For  if  the  defendant  should 
plead  non  est  factum^  the  plaintiff  may 
find  some  difficulty  in  proceeding  under' 
the  statute ;  for  it  does  not  seem  clear 
whether  in  that  case  he  is  to  suggest 
breaches,  or  to  sue  out  a  scire  Jadas; 
but  see  2  Saund.  187.  a.  187*  h.  in  the' 
note.    Therefore  to  obviate  any  diffi- 


for  the  penalty  or  for  the  breach  of  con- 
tract. 

If  he  sue  for  the  penalty  in  an  action 
of  ddftt  the  case  is  within  the  statute 
8&  9  W.  3.,  and  its  provisions  must  be 
complied  with  :  but  if  he  sue  either  in 
covenant  or  assumpsit,  according  as  the 
writing  which  contains  the  penalty  is 
under  seal  or  not,  he  proceeds  for 
damages,  and  it  is  immaterial  whether 
he  claims  the  penalty  or  not,  for  the 
jury  are  not  bound  to  give  that  sum, 
but  may  give  more  or  less  as  they  think 
fit ;  and  the  case  is  not  within  the  sta- 
tute, /or  in  these  actions,  which  sound 
in  damages,  the  judgment  is  for  the 
damages  found  by  the  jury  and  no  more, 
and  cannot  possibly  stand  as  a  security 
for  future  breaches.  The  statute  is 
evidently  confined  to  actions  of  tMU 
Even  in  (Mt^  whenever  the  sum  men- 
tioned in  any  *  instrument  must,  from 
the  express  language  of  the  instrument, 
or  from  necessary  implication,  be  con- 
sidered as  the  ascertained  or  liquidated 
damages  agreed  to  be  paid  by  one  party 
to  the  other  on  the  happening  of  a  par- 
ticular event,  or  the  performance  or 
omissiim  of  a  particular  act,  the  statute 
will  not  apply ;  for  in  such  case  the  sum 
is  not  apenid  sum ;  and  courts  of  equity 
will  not  relieve  against  such  sum,  al- 
though they  will  against  a  penalty.  The 


distinction  is  thus  illustrated  by  Lord' 
MansfiM  C.J.  in  4  Burr.  2229.  Lone 
V.  Peers.  **  As  in  leases  containing  a 
covenant  against  ploughing  up  mea- 
dow ;  if  the  covenant  be  not  to  plough^ 
and  there  be  a  penalty;  a  court  of 
equity  will  relieve  against  the  penalty: 
but  if  it  is  worded  to  pay  52.  an  acre 
for  every  acre  plowed  up ;  there  is 
no  alternative,  no  room  for  any  lelief 
against  it,  no  compensation,  it  is  the 
substance  of  the  agreement.'*  See 
further  as  to  this  distinction,  2  Bos.  & 
Pull.  346.  Astley  v.  Weldouy  and  the 
cases  there  cited.  3  Wils.  270.  God- 
dard  v.  Vanderheyden.  3  Bos.  &  Pull. 
630.  Smith  v.  Dickenson.  1  Brown.  C.C. 
418.  Slowmany.  fValter.  2  Brown.  C.C.  . 
341.  Errington  V.  Aynesly.  14Ves.468. 
ShaMe  v.  Baker. 

Where  the  sum  is  considered  as  liquid*' 
ated  damages,  and  actions  of  covenant 
or  assumpsit  are  brought  to  recover  it,  it 
should  seem  that  the  jury  are  bound  by 
the  agreement  of  the  parties  to  give  that 
i»um.  4  Burr.  2225.  Lowe  v.  Peers. 
Holt's  Ni.  Pri.  Cas.  43.  Barton  v.  Glover, 
per  Gibbs  C  J. 

£</]  The  breaches  are  held  to  be  suf- 
ficiently assigned,  although  they  are  not 
said  in  terms  to  be  according  to  the  form 
of  the  statute.  13  East,  3.  Tombs  v. 
Painier. 
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culty^  the  plaintiff  in  the  dedanition 
upon  the  bond,  after  the  words  "  should 
**  be  thereunto  required/'  had  better 
proceed  somewhat  in  this  form,  "  And 
**  the  said  J.  P.  according  to  the  form 
**  of  the  statute  in  that  case  made  and 
'<  provided,  says,  that  the  said  writing 
**  oUigatory  was  made  with  a  condition 
*^  thereunder  written,  that  if  the  above 
**  bounden,  W.  T.  &c.  did  well  and  truly 
*'  observe,  &c.  all  and  singular  the  co- 
*<  venants,  &c.  whatsoever,  which  on  the 
"  part  of  the  said  W»  &c.  were  or  ought 
«  to  be  observed,  &c.  in  a  certain  in- 
<^  denture  bearing  date  with  the  said 
"  writing  obligatory,  and  made  between 
^^  the  said  «/•  of  the  one  part,  and  the 
^*  said  JV.  of  the  other  part,  according 
"  to  the  true  intent  of  the  said  inden- 
*<  ture,  then  the  obligation  to  be  void,  &c. 
^<  And  the  said  J.  further  says,  that  he, 
**  by  the  said  indenture  in  the  condition 
*'  of  the  writing  obligatory  mentioned, 
<<  did  demise  unto  the  said  W.  all  that,'* 
&c.  so  setting  out  the  indenture  of  de- 
mise, with  a  profert,  and  as  many  of 
the  covenants  as  have  been  broken,  and 
assigning  breaches  of  them,  and  con- 
cluding  thus :   '^  By  reason  of  which 
«<  said  breaches  the  said  writing  obliga- 
«<  tory  became  forfeited,  whereby  an 
*<  action  hath  accrued  to  the  said  plain- 
'*  tiff  to  demand  and  have  the  said  sum 
*<  of  500/.  (the  penalty)  above  demand- 
«<  ed ;  yet  tlie  said  defendant,  although 
<<  often  requested,  hath  not  paid  to  the 
*^  said  plaintiff  the  said  sum  of  500/. 
«<  above  demanded,  or  any  part  thereof, 
''  but  so  to  do  hath  hitherto  wholly 
<<  refused,  and  still  doth  refuse,  to  the 
damage  of  the  plaintiff  of  20/.,"  &c. 


as  usual.  The defendant  then  pleads  to 
these  breaches,  and  the  issues  joined 
thereon  are  tried  as  other  issues  are. 
At  the  trial  the  jury  must  find  a  verdict 
for  the  plaintiff  with  Is.  damages,  and 
4Q(.  costs  as  before,  and  must  also  assess 
damages  upon  such  of  the  breaches  as 
the  plaintiff  shall  prove.    Upcm  the  re- 
turn of  the  postea,  the  statute  direcu 
that  the  like  judgment  shall  be  entered 
on  the  verdict  as  before,  that  is,  to  re- 
cover the  debt  [e],  and  U.  damages  for 
the  detention  of  the  debt,  and  40<.  costs, 
together  with  the  cosU  of  increase, 
which  include,  of  course,  the  costs  of 
the  trial.     The  plaintiff  thereupon,  (if 
the  damages  and  costs  are  not  paid) 
sues  out  an  execution,  (&JieriJaciaSf  for 
instance,)  which  must  of  course  be  to 
levy  the  debt  and  costs  recovered  by 
the  judgment,  but  is  indorsed  to  levy  the 
damages  assessed  for  the  breaches  of 
covenant,  the  costs  found  by  the  jury, 
and  the  costs  of  increase,  together  with 
all  reasonable  charges  and  expences  for 
executing  the  Jieri  facias ;  but  if  the 
damages  assessed,  and  the  charges  and 
expences  for  executing  the  fieri  facias 
exceed  the  500/.  (the  penal  sum  reco- 
vered) then  it  must  be  to  levy  the  sum 
of  500/.    and  the    costs  of   increase. 
The  provisions  of  the» statute,  by  which 
the  plaintiff  is  entitled  to  the  chaiges  of 
the  execution,  I  conceive,  run  through 
the  whole  section,  and  extend  to  all  cases 
whcie  breaches  are  assigned  by  virtue 
of  it.     It  is  expressly  stated  in  the  for- 
mer part  of  the  section,  that  the  de- 
fendant shall  be  discharged  if  the  plain- 
tiff shall  be  fully  paid  all  the  damages 
and  costs,  and  the  charges  of  the  exe- 


[e]  The  penalty  is  still  the  debt  not- 
withstanding this  statute,  and  therefore, 
where  a  defendant  is  arrested  for  a  sum 
less  than  the  penalty,  although  greater 
than  the  damages  assessed  by  the  jury, 
he  is  not  entitled  to  costs  under  the 


43  Geo.  3.  c.  46.  s.  3.  10  East,  SiS. 
Cammack  v.  Gregort^.  7  Taunt.  254. 
Talbot  V.  Hodson.  2  Marsh.  527-  S.  C. 
But  it  should  seem  that  he  may  main- 
tain an  action  for  a  malicious  an*cst« 
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ctitidn ;  and  thesubseqnient  part,  which 
provides  that  the  judgment  ^all  remain 
aa  a   security  to    answer  subsequent 
breaches,   refers  to  the   former  part, 
and  necessarily  includes  the  same  provi- 
sioo.     As  the  statute  directs  that  if,  by 
rcaaon  of  any  execution,  the  plaintiff 
shall  be  fully  paid  all  the  damages  and 
costs,  and  the  charges  of  the  execution, 
the  defendant's  body,  lands,  or  goods 
shall  be  thereupon  forthwith  discharged 
from  the  execution,  xohich  shall  be  entered 
upon  record^  it  may  perhaps  be  proper  to 
make  an  entry  upon  the  record  imme- 
diately after  the  judgment  somewhat  to 
this  effect,  <*  And  the  said  sheriff  is  com- 
*'  manded  that  he  cause  to  be  made  of 
'f  the  goods  and  chattels  of  the  said  W- 
'*  within  his  bailiwick   (tlie  debt  and 
'<  costsi  setting  out  the  torit,)  and  which 
«  said  writ  was  indorsed  to  levy  the  sum 
**  of  9O01*  being  the  amount  of  the  da* 
**  mages  in  form  aforesaid  assessed  by 
**  the  said  jury  by  reason  of  the  said 
"  several  breaches  above  assigned,  and 
«  also  of  the  said  costs  and  charges, 
**  together  with  all  reasonable  charges 
**  and  expences  for  executing  the  said 
**  writ ;  provided  that  the  amount  of 
**  the  said  damages  so  assessed  by  rea- 
**  son  of  the  said  breaches,  and  of  the 
"  said  charges  and  expences  for  execiit- 
**  ing  the  said  writ,  should  not  exceed 
<«the   said  sum  of  500^.;  but  if  the 
**  same  should  exceed  that  sum,  then 
**  to  levy  the  said  sum  of  500/.  and  the 
'*  said  costs  and  charges  above  awarded 
«*  and  adjudged.     And  the  said  sheriff 
<■  now  .  here  returns,  that  by  virtue  of 
"  his  said  majesty's  writ  to  him  in  that 
<<  behalf  directed,  he  has  caused  to  be 
**  made,  &c.  the  said  sum  of  200/.  and 
f*  also   the    sum    of        ,/•  being  the 
**  amount  of  the  reasonable  charges  and 
**  expences  for  executing  the  said  writ, 
'<  which  two  last-mentioned  sums  he  has 
"  now  ready  here  to  pay. to  tlie  said  J,; 
**  whereupon  the  said  «/•  now  here  ac- 


**  knowledges  that  he  has  been  fully 
**  paid  and  satisfied'  the  amount  of  the 
**  said  damages  so  assessed  by  reason  o^ 
*^  the  said  breaches  as  aforesaid,  and  of 
**  the  said  costs  and  charges  above 
**  awarded  and  adjudged,  and  also  the 
<«  reasonable  charges  and  expences  for 
«  executing  the  said  writ,  whereupon 
^<  the  said  goods  of  the  said  ff^.  are  now 
**  here  discharged  of  and  from  the  said  . 
"  execution.''  It  is  necessary  to  shew 
how  much  hasbeenlevied  for  the  charges 
of  execution,  that  it  may  appear  when 
the  amount  of  the  debt,  that  is,  the 
penal  sum  has  been  levied;  beyond 
which,  as  I  have  already  observed,  ex- 
cept for  the  costs  ofsuit,  the  execution 
cannot  go.  It  is  necessary  likewise  to 
repeat  the  words,  *<  the  damages  as- 
**  sessed  by  reason  of  the  breaches,"  so 
often,  to  distinguish  them  from  the 
damages  given  by  reason  of  the  deten- 
tion of  the  debt ;  whieh,  I  conceive,  the 
plaintiff  has  no  right  to  levy  at  all, 

Thenext  consideration  is,  where  there 
is  judgment  for  the  plaintiff  either  upon 
demurrer  or  by  default.  In  each  case, 
the  plaintiff  must  suggest  upon  the  roll 
breaches  of  the  covenants  he  seeks  sa- 
tisfaction for;  the  manner  of  doing  it 
will  in  some  measure  depend  upon 
what  stage' the  proceedings  are  in  at 
the  time  of  the  demurrer  or  judgment 
by  default.  If  the  demurrer  be  to  the 
plea,  and  that  has  stated  the  condition 
to  be  for  performance  of  covenants,  the 
plaintiff  has  only  to  state  the  breaches  in 
his  suggestion.  But  if  the  demurrer 
be  to  the  declaration,  or  if  the  judg- 
ment by  default  be  for  want  of  a  plea 
to  tlie  declaration,  and  that  is  only 
upon  a  common  bond,  in  these  cases 
the  plaintiff  must  make  his  suggestion 
in  the  form  which  has  already  been 
given,,  where  the  plaintiff  states  the 
whole  in  his  declaration.  See  the  form, 
2  Richard.  Pract.  C.P.  285.  5th  edi- 
tion.  But  the  defendant  cannot  plead  to 
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the  breaches  suggested  If] .  The  plain- 
tiff must  serve  him  with  a  copy  thereof^ 
and  give  him  notice  of  the  inquiry ;  the 
form  of  the  writ  may  be  seen  in  Lill. 
Ent.  608,  609.  And  as  the  plaintiff 
is  bound  to  prove  the  truth  of  the 
breaches,  the  defendant  will  be  at  liber** 
ty  to  controvert  the  truth  of  them.  If 
the  action  be  on  a  bond,  and  the  de- 
fendant lets  judgment  go  by  default ; 
and  the  plaintiff  thereupon  makes  his 
suggestion,  in  whioh  he  sets  out  the 
condition  of  the  bond,  and  that  appears 
to  be  for  performance  of  an  award,  or 
of  povenants  in  an  indenture,  4>r  of  ar- 
ticles of  agreement,  or  the  like,  the 
plaintiff  must  prove  Uie  condition  of  the 
bond,  the  award,  indenture,  or  articles, 
as  well  as  the  breaches  suggested.  Ed^ 
toardsY.  Si&nCf  coram  Latvreiictf,  justice, 
at  Hereford,  Spring  Assizes,  1803  [^]. 
The  statute  does  not  direct  any  judg- 
ment to  be  entered  for  the  damages 
assessed,  and  for  the  costs,  upon  the  re- 
turn o£  the  inquisition  by  the  judge ; 
therefore  it  should  seem  there  can  only 
be  one  judgment,  namely,  the  old  judg- 
ment fbr  the  debt,  and  Is.  damages  for 
the  jietention,  and  40f .  costs,  together 
with  the  co^ts  of  increase.  See  Hankin 
v.  Sroomhead,  S  Bos.  St  Pull.  607. 
where  it  was  so  held  in  the  Exchequer 
Chamber,  smdtL  second  judgment  for  the 
damagesassessedon  the  inquiry  reversed. 
But  there  seems  to  be  some  difficulty 
on  this  part  of  the  act  how  to  enter  up 
the  judgment,  so  as  to  have  the  costs 
of  the  inquisition.  If  the  judgment 
be  for  the  plaintiff  upon  demurrer,  per- 
haps this  form  may  be  a  proper  one ; 
''  Whereupon  all  and  singular  the  pre- 
"  mises  being  seen,  and  by  the  court 
**  here  more  fully  understood,  and  ma- 


*^  turedeliberation  bdngthereupon  had, 
**  for  that  it  appears  to  the  court  here, 
**  that  the  plea  by  the  said  JF.  in  form 
**  aforesaid  above  pleaded  is  not  suffi- 
**  cient  in  law  to  bar  the  said  «/•  from 
**  having  his  said  action  thereof  main- 
**  tained  against  the  said  IP*.,  it  is  con- 
**  sidered  that  the  said  •/.  ought  to  reco- 
*'  ver  his  said  debt  and  also  his  damages 
**  by  reason  of  the  detention  of  that 
**  debt,  and  his  costs  and  charges  in  and 
"  about  his  suit  in  this  behalf.*'  See 
ante,  46,  47.  **  And  hereupon  the 
**  said  plaintiff,  according  to  the  form, 
**  &cJ*  (then  assign  the  breaches,  and 
afterwards  say)  **  Wherefore  because 
^'  it  is  convenient  and  necessary  that  the 
^*  court  of  our  «aid  lord  the  king  now 
<'  here  should  not  give  their  final  judg- 
><*  ment  of  and  upon  the  premises  afore- 
*<  said  until  such  time  as  the  truth  of  the 
**  said  breaches  of  covenant  so  suggested 
**  by  the  said  plaintiff  shall  have  been 
<'  inquired  into,  and  the  damages, 
"  which  the  said  J.  has  sustained  by 
'<  reason  of  those  breaches,  shall  have 
<'  been  assessed  by  a  jury  of  the  country 
«<  in  that  behalf,  according  to  the  form 
**  of  the  said  statute ;  let  judgment 
<*  thereupon  be  stayed  until  such  time 
«  accordingly ;"  then  at  the  end,  "  and 
**  because  according  to  the  form  of  the 
**  said  statute,  &c  a  jury  ought  to  in- 
**  quire  of  the  truth  of  the  said  breaches 
((  so  assigned  by  the  said  plaintiff,  and 
**  to  assess  the  damages  that  the  said  •/. 
<«  has  sustained  thereby,  therefore  the 
**  sheriff  of  the  said  county  is  com* 
*'  manded  to  summon  twelve  good,  Stc. 
<*  of  his  bailiwick  to  appear  before  the 
**  justices  of  our  lord  the  king  assigned 
'<  to  take  the  assizes  in  the  said  county, 
**  on,  &c.  at,  &c.  in  th^  said  county» 


[/]  Contr§  per  CkambreJ.SJsmt. 
391.  PlomcTY.  Boss. 

[g]  And  he  must  prove  that  the  bond 
mentioned  in  the  suggestion,  and  pro- 


duced to  the  jury,  is  that  on  which  the 
action,  is  brought.  2  Campb.  1 21 . 
HodgUnson  v.  Marsden. 
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»  upon  their  oath  to  inquire  of  the 
**  truth  of  the  said  breadies,  and  to. 
<<  assess  the  damages  which  the  said  «/• 
**  has  sustained  thereby,  and  let  the  said 
**  justices  of  assize  make  return  of  the 
«  same  writ  so  as  aforesaid  to  the  said 
**  sheriff  directed,  unto  the  court  of  our 
*'  said  lord  the  king,  here  on 
*^  next  after  next  coining, 

<«  togther  with  this  writ ;  the  same 
M  day  is  given  to  the  said  IF.  here/' 
This  mode  of  entering  up  the  proceed- 
ings upon  record  in  cases  where  a  party 
obtains  judgment  by  default,  or  upon 
demurrer,  seems  to  be  approved  of  in  the 
before  cited  case  of  Hankin  ▼.  Brooms 
head*  In  the  inquisition  returned  by 
the  judge,  which  is  in  the  nature  of  a 
postea,  it  must  be  alleged,  that  the 
jury  have  found  the  truth  of  the  several 
breaches  suggested,  and  damages  must 
be  assessed  for  those  breaches.  See 
the  form  of  the  ppstea,  2  Saund.  187  c. 
187  d.  The  judgment  should  then  be 
as  usual,  <'  Therefore  it  is  considered 
'*  that  the  plaintiff  recover  against  the 
<«  said  defendant  his  said  debt,  and  also 
'*  U  for  his  damages  which  he  hath 
•<  sustained  as  well  by  reason  of  the 
**  detention  of  that  debt  as  for  his  costs 
**  and  charges  by  him  about  his  suit  In 
**  this  behalf  expended,  by  the  court  of 
'^  our  said  lord  the  king  now  here  ad- 
*'  judged  to  the  said  plaintiff  with  his 
**  assent.  And  the  said  defendant  in 
"  mercy,"  &c.  in  which  are  included 
the  costs  of  the  inquisition.  And  the 
court  of  Exchequer  Chamber  inclined 
to  the  same  opinion  in  the  before  cited 
cueof  Hankin  y.Sroomhead.  The  sub- 


sequent mode  of  proceeding  is  the  same 
as  has  been  already  mentioned  where 
the  judgment  is  entered  upon  a  verdict. 
So  if  the  judgment  be  for  the  plamtiff 
by  default,  the  plaintiff,  instead  of  taking 
judgment,  should  say,  it  is  considered 
that  the  said  J.  ought  to  recover  his  debt 
aforesaid,  and  his  damages  on  occasion 
of  the  detention  of  that  debt,  and  then 
proceed  exactly  in  the  same  way  as 
above,  in  the  case  of  a  judgment  upon 
demurrer.  If  any  further  breaches  of 
covenant  are  committed^  the  act  directs 
that  the  plaintiff  may  sue  out  a  icire 
Jacias  upon  the  judgment.  The  ictre 
Jacias  ought  to  recite  the  whole  pro- 
ceedings in  the  former  action,  or  at 
least  so  much  thereof  as  to  make  it  ap- 
pear that  the  judgment  is  warranted  by 
the  statute ;  it  must  then  suggest  the 
further  breaches,  and  the  same  proceed- 
ings are  to  be  pursued  under  the  scire 
Jacia9  as  in  the  original  action ;  but  it 
is  not  necessary  there  should  be  any 
other  judgment  than  the  usual  one  in 
a  scire  facias  of  an  award  of  execution : 
and  as  the  statute  only  stays  the  pro- 
ceedings in  the  scire  Jacias  upon  pay* 
ment  of  the  damages,  costs,  and  charges, 
it  should  seem  the  plaintiff  is  entitled 
to  costs  in  the  scire Jaciass  whether  the 
defendant  pleads  to  it  or  not,  notwith- 
standing the  third  section  of  the  same 
statute  8  &  9  W.  3.  c.  1 1.  only  gives 
costs  in  suits  upon  writs  of  scire Jacias% 
where  the  plaintiff  obtains  any  award 
of  execution  afVer  plea  pleaded  or  de* 
murrer  joined.  [A]  See  2  Saund  187  a. 
note  (1). 


[A]  See  11  East,  387.    Broohe  v.  Booth,  ace. 


C    S8g    ] 


CMe9.  Gainsford  versus  Griffith, 

ac.  2  Keb.      T\EBT  on  bond,  dated  the  18th  of  October^  in  the  1 6th 

76.  801.  21S.        ■   ■ 


D 


1  Sid.  S28.  *  "^"^  y^^  ^^  die  now  king.  The  defendant  prays  oyer  of 
Pgb<<ybond  the  condition,  which  is  for  the  performance  of  covenants  in 
oTcoTflouteir  <^  indenture  of  assignment  of  the  same  date  made  between 
mn  attignmeiit  the  defendant  and  the  plainUff.  And  upon  oyer  the  defendant 
which  it  is  GO-  shews  the  indenture,  in  which  it  was  recited,  ^tiat-  Bichard 
^^if^  Pflg€««r,  gent  by  indenture  of  lease,  dated  die  20di  of  Ja- 
and  indefeMiblc  nuatyf  in  the  14th  of  the  now  king,  had  demised  to  the  de- 
ibT'bfatiff**'  fendant  a  house  called  the  ffhiie  Liofh  in  King-street,  in  West-^ 
diould  qaiedy  minster^  to  hold,  from  the  feast  of  St.  Michael  dien  last  past,  for 
dJuMitAe*^'  twenty-one  years,  under  the  rent  of  22/.  a-year;  and  that  the 
whole  residue  defendant,  by  his  indenture  here  brought  into  court,  in  con- 
^^/^    sideration  of  28/.  fine,  assigned  over  all  his  term  and  interest 


or  ditturbance  to  the  plaintiff,  and  covenanted  with  the  plaintiff,  that  the  said 
mus.  Astnm-  indenture  of  lease  from  PagettUTt  at  the  dme  of  the  sealing  of 
ger  enten,  and  the  Said  indenture  of  assignment,  was  a  good,  sure,^  perfect, 
signed  that  at  <^^  indefeasible  lease  in  law  of  the  said  messuage^  and  so 
^^^  should  stand  and  remain  to  the  plaintiff  during  the  residue  of 
assignment  the  the  said  term  of  twenty-one  years  then  unexpired  ;  and  that 
!raod  ^d  ^  ^^^  plaintiff,  his  executors,  administrators,  and  assigns,  should 
feasible.  The  quietiy  and  peaceably  have>  hold,  and  enjoy  the  said  messuage 
asiOimed!  ftfr  ^  during  the  whole  residue  of  the  term,  without  any  let,  denid^ 
the  first  m^  interruption,  or  disturbance  of  the  defendant,  or  his  executors 
and^cont^nirr'  ^'  assigns,  and  acquitted,  or  otherwise  saved  harmless,  from 
gennal  cove,  all  incumbrances  had,  made,  committed,  suffered,  or  done  by 
^ned bytiic  die  defendant  (the  rent  and  covenants  upon  the  original  lease 
ntenee.  only  excepted) ;  and  then  the  defendant  pleads  performance 
[  59  3  of  all  the  covenants  generally.  The  plaintiff  replies,  that 
before  the  making  of  the  indenture  brought  into  court,  one 
Thomas  Tawrdey  was  seised  of  the  said  messuage  in  his  demesne 
as  of  fee ;  and  being  so  seised,  the  said  Pagettur  afterwards,  to 
wit,  on  the  said  20th  of  Jamtary,  in  the  14th  year  abovesaid, 
entered  into  the  said  messuage  upon  the  seisin  of  the  said 
Taamley,  and  disseised  him,  and  was  seised  in  his  demesne  as 
of  fee  by  that  disseisin ;  and  being  so  seised  by  disseisin,  the 
said  Pagettur  made  the  said  lease  to  the  defendant  for  the  said 
twenty-one  years,  who  assigned  over  to  the  plaintiff  a^  before 
mentioned.  And  the  plaintiff  further  says,  that  the  said 
Tcnxmley  afterwards,  to  wit,  on  the  last  day  of  Februaty,  in 
the  17th  year  of  the  now  kingj  entered  upon  the  said  plamtiff 
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and  ousted  him.  from  the  said  messuage,  whereby  the  said  Gaxitsvord 
TcnonUy  was  seised  in  his  former  state,  and  the  plaintiff's  term    ^     ^' 
was  extinct     And  so.  the  plaintiff  assigns  for  breachi  that  the  i  /*""^"*^ 
said  lease  from  Pagethity  at  the  time  of  the  making  of  the  in- 
denture of  assignment,  was  not  good,  perfect,  and  indefeasible. 
And  this,  &c:  wherefore,  &c.     Upon  which  replication  the 
defendant  demurred  in  law. 

And  it  was  argued  by  the  counsel  for  the  defendant,  that 
the  breach  was  not  well  assigned,  because  it  appears  that  the 
plaintiff  was  not  disturbed  or  ousted  by  the  defendant^  or  any 
claming  under  hinij  but  by  Taamley^  a  stranger ;  for  though  the 
defendant  has  covenanted  that  Pagettw^s  lease  was  indefeasible, 
yet  the  last  words,  <*  that  the  fiaintiff' shall  ergoy  without  inters 
**  nqftion  of  the  defendant,"  &c.  clearly  prove  that  the  defend- 
ant covenanted  only  against  himsdf,  and  those  only  voho  claim 
under  him.  And  upon  this  point  many  cases  were  put,  that 
one  part  of  a  sentence  shall  be  restrained  and  expounded  by 
the  other,  as  Dyer,  240.  a.  *  Termor  for  years  assigns  his  *  Bnmgiium  v. 
term,  and  covenants,  that  he  has  not  made  any  former  grant,  ^"^^ 
or  any  thing  whereby  his  assignment  shall  be  impaired,  hin- 
dered, or  frustrated,  but  thai  the  assignee  may  quiedy  enjoy 
without  disturbance  of  any  person.  Here,  by  the  opinion  of 
three  justices,  the  last  words,  which  were  general,  were 
restnuned  and  limited  by  the  exposition  of  the  former  words, 
which  were  special.  (1)  So  in  Uie  same  book.  Dyer,  255.  a. 
the  condition  of  a  bond  was,  that  if  the  obligor  sujgered  the 
obligee  quiedy  to  hold  the  lands  from  year  to  year  during  the 
term,  and  that  without  trouble  of  any  person,  it  was  adjudg- 
ed, that  the  last  words  were  expounded  and  limited  by  the 
former :  and  also  the  case  of  Sir  George  Trenchard  v.  Hoskins, 
Winch's  Rep.  91,  92,  9S.  C.  B.  Litt  Rep.  203.  &  C. 
was  cited,  where  a  man  covenanted  that  he  was  seised 
in  fee^  and  diat  he  had  good  power  to  sell,  and  that  no  [  60  ] 
reversion  was  in  the  crown,  notwithstanding  amf  act  done  by  the 
covenantor  J  the  last  words,  "  notwithstanding  any  act  done" 
restrain  the  general  sense  of  both  the  first  covenants.     And 

(1 )  So  is  Peles  and  Jeroiesy  Dyer, 240.  judged  that  the  action  of  covenant  did 

in  the  margin.    Tenant  pur  auter  vie  not  lie,  for  "  buf'  refers  the  subsequent 

leased  for  twenty-one  years,  and  cove-  words  to  the  precedent  words.     The 

nanted  that  he  had  not  done  any  act  but  cases  inserted  in  the  margin  of  Dyer 

the  lessee  shall  or  may  enjoy  it  during  are  of  great  authority,  being  collected 

the  years,  afterwards  within  the  twenty-  by  Lord  Chief  Justice  Treby. 
one  years  cestui  que  vie  difed,  it  was  ad- 
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Gainbforb   so  be  eondaded,  that  the  first  ooTenant  here  shall  be  ex- 
V*  pounded  and  Ihnited  by  the  kst,  and  consequently  the  plain- 

i   "^""^"^i  tiff  has  assigned  no  breach,  and  dierefore  the  repUcadon  was 
insufficient. 

To  which  it  was  answered  for  the  plaintiff,  that  here  the 
first  covenant,  that  the  leas6  "was  indefeasible,  is  not  restrained, 
nor  can  be  limited  by  the  subsequent  words.  Yet  the*  cases 
put  on  the  other  side  were  agreed :  for  the  two  cases  cited 
firom  Dyer  were  only  one  entire  sentence,  and  not  distinct 
covenants ;  and  then  the  construction  is  to  be  made  upon  the 
whole  sentence.  And  the  case  in  Winch,  though  it  was. 
not  adjudged,  but  the  court  divided  in  opinion,  yet  it  may  be 
good  law(l);  for  the  restrictive  words  coming  at  the  end.  of 
the  last  sentence  may  indifierently  be  applied  to  both  the  pre- 
cedent sentences;  for  the  words,  **  notwithstanding  any  act 
done,''  &c.  are  applicable  to  the  covenant  that  he  was  seised 
in  fee,  and  to  the  covenant  that  he  had  power  to  sell,  as  well 
as  to  the  covenant  that  there  was  no  reversion  in  the  crown, 
and  the  sense  will  be  good  and  perfect :  and  in  that  case  those 
words,  **  notwithstanding  any  act  done,''  &c.  were  omitted 
at  the  end  of  the  two  first  sentences  to  avoid  tautology  and 
idle  repetitions,  they^  at  the  end  of  the  last  sentence,  being 
.   ,         well  applicable  to  all  the  former  sentences,  et  quod  subintelli^ 

A  particular  ex-     .        '^       ,  *      ■  .  11  .1 

preu  corenuit    gtturnon  deest.  And  it  was  agreed,  that  a  particular  covenant 
may  restrain  a    j^  fiict  may  restrain  a  general  covenant  in  law,  as  in  Nok^s 

geaeral  cove*  ar  o  ' 

Bant  in  law.       case.  4  Kep.  80.  (2)    But  it  was  said,  that  in  this  case  there 

(1)  A  writ  of  error  was  aftewards  absolute  and  general,  because  the  ge- 

brought  10  K.B.  where  it  was  adjudged  neral  usage  of  conveyances  is  to  make 

that  the  last  clause^  '<  notwithstanding  one  covenant  independent  of  the  other, 

**  any  act  done/*  &c.  did  not  restrain  and  the  judgment  of  the  C.  B.  was  re- 

the  first  clause  of  the  covenant,  namely,  versed,  2  Roll.  Ab.  250.  pi.  4.      1  Sid. 

that  he  had  a  good  and  indefeasible  328.  [t] 
estate  in  fee ;  but  that  such  clause  was        (2)  Cro.  Eliz.  674.  S.  C.   by  which 

[t]  In  all  cases  where  several  cove-  will  be  found  to  be  very  nice  and  diffi- 

nants  are  contained  in  a  deed,  the  courts  cult.  11  East,  633.  Hawdl  v.  Richards. 

endeavour  to  ascertain  the  intention  of  2  Bos.  Sc  Pull.  13.  Browning  v.  Wright. 

the  parties  from  an  attentive  considera-  3  Bos.&  Pull.  565.  He$te  v.  Stevemon. 

tion  of  the  whole  deed,  and  construe  15  East,  530.  Barton  v.  Fitzgerald.  2  B. 

the  covenants,  either  as  independent  or  Moore,  592.  Foard  v.  Wilson.  1  Brod.& 

as  restrictive  of  each  other,  according  Bing.  319.  Nind  v.  Marshall.   3  Moore, 

to  such   apparent    intention.      Every  703.   S.  C.     See  also  post,  vol.  ii.  178. 

case,  therefore,  must  depend  upon  the  et  seq.  as  to  the  construction  of  covenants 

particular  words  used  in  the  instrument  of  indemnity, 
before  the  court,  and  the  distinctions  ^ 
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was, an  express  general  covenant  in  fiict,  which  is  not,  nor  Gainspokd 
can  be,  restrained  by  any  other  subsequent  covenant,  if  it    p     ^* 
cannot  be  construed  as  part  of  the  first  general  covenant,  i  *j 

And  this  difference  was  taJken,  that  if  a  restrictive  clause  be 
in  the  first  or  last  part  of  a  sentence,  or  at  the  beginning  of 
the  firsit  or  at  the  end  of  the  last  sentence,  which  in  good 
sense  nmy  be  applied  to  one  and  the  other,  there  it  shall 
extend  to  both  sentences;  but  otherwise  it  is  if  such  sentence 
be  placed  in  the  middle  of  one  or  two  sentences  (1),  as  in 
Cro.Car.106.  Cray/ordv.Crmi/brd{2);  saidibid.^95.  Hughes 
V.  Bermet.  (S)  Covenant  that  he  was  seised  in  fee,  *^  notwith- 
<<  standing  any  act  done,"  &c.;  and  that  the  lands  were  of  the 
yearly  value  of  200/.  Here  the  words,  <<  notwithstanding,"  &c. 
cannot  be  applied  to  the  covenant  concerning  the  value,  be- 
cause they  were  placed  in  the  middle  of  the  sentence.  And 
here  the  words  in  the  last  covenant,  *^  without  interruption,"  C  61  ] 
cannot  be  applied  in  sense  to  the  covenant  that  the  lease  was 
indefeasible }  for  then  the  sentence  would  be  insensible, 
namdyi  that  the  lease  waa  indefeasible  without  the  interrup- 


it  appears  that  the  court  gave  judgment 
upon  another  poiot.  The  authority 
of  this  case  upon  the  point  above-men- 
tioned was  questioned  by  Fleming  C.J. 
in  2  Brownl.  214.  Proctor  v.  Johnson* 
But  it  has  been  since  recognised  in 
many  cases,  and  is  now  considered  as 
an  established  point  of  law.  Vaugh.  126. 
Ha^  V.  BickerOqjf.  1  Lev.  57.  Brawn 
W.Brown.  2 Ld. Rajrm.  1419*  Frontin 
V.  SmaiL  [k] 

(1 }  It  is  questionable  whether  much 
regard  would  now  be  paid  to  this  mode 
of  construction.  The  chief  object  of 
courts  of  law  at  present  is  to  discover 
the  true  meaning  of  the  parties,  and 
to  construe  the  covenants  accordingly. 
As  far  as  the  dliierence  above  laid  down 
would  tend  to  find  out  the  intention  of 
the  parties,  so  far  would  it  now  be 
adopted  and  no  farther.  The  proper 
rule  seems  to  be  that  which  Lord  Man$' 


fidd  laid  down  in  a  case,  where  the 
question  was,  whether. certain  words  in 
a  covenant  amounted  to  a  condition 
precedent  or  not,  '*  that  the  dependence 
"  or  independence  of  covenants  tMU  io 
**  he  coUectedJrom  the  tense  atid  meaning 
"  of  the  partieSf  and  that  h&wever  transr 
**  posed  this  might  be  in  the  deed^  their 
**  precedency  must  depend  on  the  order 
^*  of  time  in  which  the  intent  of  the 
**  transaction  requires  their  perform- 
*<  ance.''  Kingston  v.  Preston^  cited 
\ti  Jones  y.Barhdeyj  Dougl.684.  Vid. 
post,  320.  note  (4).  And  2  Bos.  & 
Pull.  27*  Brotoning  v.  Wright^  per 
Heath  J.  and  1  Sid.  812.  Ferrers  v. 
Newton. 

(2)Litt.Rep.80,  81.  S.C. 

(3)  2  Roll.  Abr.  249.  pi.  S.  Sir  Wil- 
liam Jones,  40S.  S.  C.  So  is  1  Lev.  40. 
Cooke  V.  Founds*  S  Lev.  46.  Nervinr. 
Munns. 


[A]  But  an  express  warranty  in  a    not  restrain  the  warranty  in  law  arising 
feoffment,  which  is  a  covenant  real,  will    from  the  word  "  dedi''  Co.  Litt.  384.  a. 
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Gainsford  tion  of  the  defendant^Scc:  and  besides,  if  it  was  sensiUeV 
p     ^*  yet  the  words,  **  without  interruption,''  &c.  do  not  take  away 

the  force  and  signification  of  the  word  indefeasible,  but  it  re- 
mains an  absolute  general  covenant  as  before.'  And  then  the 
lease,  being  defeated  by  a  strange,  was  a  breach  of  covenant: 
and  so  the  replication  good.  And  of  this  opinion  was  the 
whole  court:  and  judgment  given  for  the  plaintiff.  Saunders 
of  counsel  with  the  pkintiff.  See  Hutton's  Rep.  74. 87.  Nap^ 
prr's  case,  ibid.  93.     Latch.  Rep.  105. 


Case  10.  Butler  versus  Wigge. 

Hil.  18  &  19  Car.  II.  Regis.  Roll.  93. 

BuckSf  I'DE  it  remembered,  that  heretofore,  to  wit,  in 
^  -*-*  the  term  o(  Easter  last  past,  before  our  lord  the 
king  at  Westminsterj  came  Henry  Butler^  by  John  Marshy  his 
attorney,  and  brought  here  into  the  court  of  our  said  lord  the 
king,  then  there,  his  certain  bill  against  Thomas  Wigge^ 
otherwise  called  Thomas  fVigge,  senior,  of  Mentmore,  in  the 
county  of  Bucksj  gent  in  the  custody  of  the  marshal,  &c.  of 
a  plea  of  debt,  &c. ;  and  there  are  pledges  of  prosecution,  to 
wit,  John  Doe  and  Richard  Roe ;  which  said  bill  follows  in 
Debt  upon  these  words,  to  wit,  BuckSj  to  wit,  Henry  Butler  complains  of 
Thomas  Wigge^  otherwise  called  Thomas  Wigge,  senior,  of 
Mentmore,  in  the  county  of  Bucks,  gent,  being  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord  the  king,  before 
the  king  himself^  of  a  plea,  that  he  render  to  him  40/.  of 
lawful  money  of  England,  which  he  owes  to  and  unjustly 
detains  from  him ;  for  that  whereas  the  said  Thomas,  on  the 
20th  day  of  January,  in  the  year  of  our  Lord  1665,  at  Iveng^ 
hoe,  in  the  said  county,  by  his  certain  writing  obligatory, 
sealed  with  the  seal  of  him  the  said  Thomas,  and  to  the  court 
of  our  said  lord  the  king  now  here  shewn,  the  date  whereof 
is  the  same  day  and  year  aforesaid,  acknowledged  himself  to 
be  held  and  firmly  bound  to  the  said  Henry  in  the  said  40^ 
to  be  paid  to  the  said  Henry  when  he  should  be  thereunto 
requested.  Yet  the  said  Thomas  (although  often  requested)* 
has*not  yet  paid  the  said  40/.  to  the  said  Henry,  but  to  pay 
the  same  to  him  has  hitherto  altogether  refused,  and  still 
refuses ;  to  the  damage  of  the  said  Henry  of  20/.  And  there- 
fore'hd  brings  suit,  &c. 
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And  now  at  this  day,  to  wit,  on  Wednesday  next  after  the    Butleh  t>. 
octave  of  St.  HOary  in  this  same  term,  until  which  day  the      Wigge. 
said  Tktmas  Wigge  had  leave  to  imparl  to  the  said  bill,  and  \„^^L^ 
tHen  to  answer,  &c.  before  our  lord  the  king,  at  Westminstei^ 
comes  as  well  the  said  Henry  Butler  by  his  said  attorney,  as 
the  said  TAomas  by  fV.  Gillmorej  his  attorney;  and  the  said 
Thomas  Wigge  defends  the  wrong  and  injury  when,  &c.  and       [  62  } 
prays  oyer  of  the  said  writing  obligatory,  and  it  is  read  to 
him;  he  also  prays  oyer  of  the  condition  of  the  said  writing  Oyer  of  the 
obligatory,  and  it  is  read  to  him  in  these  words,  to  wit,  "  The  *^®'**^^*<*"' 
**  condition  of  this  obligation  is'  such,   that  if  the  above 
**  bounden  Thomas  Wigge^  his  heirs,  executors,  and  admini- 
**  strators,  and  every  of  them,  do  in  all  things  stand  to,  abide 
**  by,  fulfil,  perform,  and  keep  the  award,  arbitration,  order, 
**  determination  and  judgment  oi  Henry  Cawper^  of  Ivenghoe, 
<*  in  the  county  aforesaid,  gentleman,  and  WiUiam  Johnson^ 
**  of  Ivenghoe  AstoUy  in  the  county  aforesaid,  gentleman,  arbi- 
"  trators  indifferently  elected  and  chosen,  as  well  on  the  part 
"  and  behalf  of  the  above  bounden  Thomas  Wigge  of  the  one 
*'  part,  and  the  above-named  Henry  Butler  of  the  other  part, 
**  to  award,  arbitrate,  determine,  and  judge  of  and  for  all 
^*  manner  of  action  and  cause,  actions  and  causes  of  actions, 
'^  suits,  controversies,  debts,  dues,  accompts,  claims,  and  de* 
«  mands,  trespasses,  bills,  bonds,  judgments,  executions,  and 
^'  all  things  whatsoever  had,  moved,  or  stirred,  occasioned, 
^  begun,  depending,  or  being,  between  the  said  parties,  before 
^'  the  day  of  the  date  hereof:   and  likewise  if  the  above 
^<  bounden  Thomas  Wigge  shall  secure  and  discharge  the  said 
^  Henry  Butter  of  and  from  all  manner  of  suits,  actions, 
^^  debts,  trespasses,  bills,  bonds,  judgments,  executions,  and 
"  all  whatsoever  may  arise  by,  from,  or  under  any  pretence 
^  or  colour  of  Thomas  Wigge^  junior,  son  of  the  said  Thomas 
^^  Wt^ej  above  bounden,  so  always  that  the  said  award,  arbi- 
'^  trament,  order,  final  determination  and  judgment  of  the 
^*  said  arbitrators,  of  and  for  or  concerning  the  premises,  be 
«  made  and  given  up  by  writing  indented  under  their  hands 
**  and  seals,  at  or  before  the  twenty-third  day  of  this  instant 
^  Jamuay^  and  ready  to  be  delivered  to  the  said  parties,  at 
<<  or  in  the  Kir^s  Head  in  Ivenghoe^  situate  in  the  county 
^  aforesaid.     But  if  the  said  arbitrators,  nominated  and 
^  elected  as  aforesaid,  shall  not  agree  Upon  their  determina- 
^  tion  and  final  judgment  of  the  said  premises,  that  then  they 
**  shall  choose  and  elect  one  indifferent  man,  and  they  shaU 
Vol,  L  H 
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No  award  by 
the  aii}itrator% 


[  OS  ] 


Butler  v.    "  stand  to  his  final  end  and  determination  and  judgment, 
WiQGE.       «  which  he  shall  give  and  detennine  on  or  before  the  tiren^- 
«  eighth  day  of  dii6  instant  January^  under  his  hand  and 
*<  sc»l,  that  then  this  present  obligation  to  be  void  and  of 
**  none  efiect,  or  else  to  stand  and  remain  in  iull  power, 
*<  force,  and  virtue."    Which  being  read  and  heard,  the  said 
Thomas  says,  that  the  said  Henry  Btdler  ought  not  to  have  or 
maintain  his  said  action  thereof  against  him,  because  he  says 
that  the  said  arbitrators,  in  the  said  condition  above  named, 
made  no  award,  order,  or  judgment  of  and  upon  the  pre- 
mises above  specified  in  the  omdition  of  the  said  writing  obli- 
gatory on  or  before  the  smd  23d  day  c£  January ;  and  the 
said  Thomas  Wigge  fiirther  says,  that  the  umpire  chosen  by 
noranyumpir*  the  said  arbitrators  made  no  umpirage,  determination,  or 
*^'  judgment  of  and  upon  the  premises,  above  likewise  men- 

tioned in  the  condition  of  the  said  writing  obligatory,  on  or 
before  the  said  28th  day  of  January^  in  the  said  oondidon 
above  mentioned ;  and  that  no  suits,  actions,  debts,  trespasses, 
bills,  bonds,  judgments,  executions,  or  other  things  whatso- 
ever, have  arisen  by  or  from  any  pretence  or  colour  of  Thomas 
fVigge,  junior,  in  the  condition  of  the  said  writing  obligatory 
above  named,  from  the  day  of  the  date  of  the  said  writing  ob- 
ligatory hitherto.  And  this  he  the  said  Thomas  Wigge,  senior, 
is  ready  to  verify.  Wherefore  he  prays  judgment  if  the  said 
Hemy  Btdler  ought  to  have  or  maintain  bis  said  action  thereof 
against  him,  &c. 

And  the  said  Henry  Btdler  says,  that  he^  by  any  tiling  by 
the  said  Thomas  Wigge,  senior,  above  in  pleading  allq^,  ought 
not  to  be  barred  from  having  his  said  action  thereof  against 
the  said  Thomas  Wigge,  because  he  says  that  well  and  true  it 
is,  that  the  said  arbitrators  above  named  in  the  said  condition 
did  not  make  any  award,  order,  or  judgment  of  and  upon  the 
premises,  in  the  said  condition  above  mentioned,  in  manner 
and  form  as  the  said  Thomas  has  above  thereof  in  pleading 
alleged  ;  but  the  said  Henry  further  says,  that  the  said  arbi- 
trators, after  making  the  said  writing  obligatory,  to  wit,  on 
the  said  23d  day  of  January,  in  the  said  condition  above 
mentioned,  at  Ivenghoe  aforesaid,  in  the.  said  countjr,  did  duly 
choose  Francis  Duncombe,  of  Ivenghoe  aforesaid,  gent  being 
an  indifierent  person,  to  be  an  umpire  to  make  final  end, 
determination,  and  judgment  between  the  said  parties  of  and 
upon  the  premises,  in  the  said  condition  above  mentioned,  ao- 
cording  to  the  form  and  effect  of  the  said  cowKtiam :  wbidi 


RepHcatioii. 


Though  the  ar- 
bitraton  made 
no  award. 


yet  tbey  chose 
an  umpire, 
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said  umpire  so  chosen,  afterwards,  and  before  the  said  28lh    Butler  v. 
day  of  Januaryj  in  the  year  of  our  lord  aforesaid,  at  Ivenghoe  ^  ^'Qog*   ^ 
aforesaid,  in  the  said  county,  having  taken  upon  himself  the  '  ' 

burden  of  awarding,  ordering,  and  finally  determining  the  said 
premises  in  the  said  condition  above  likewise  mentioned,  by 
his  certain  writing  of  umpirage  indented,  under  his  haiid  and  ^^^  "'LSfhu 
seal,  (and  to  the  court  of  our  said  lord  the  king,  now  here,  hnd  and  ksI 
shewn,  the  date  whereof  is  the  day  and  year  aforesaid,)  did  j^^JJJ?^ 
order,  award,  determine,  and  adjudge  of  and  upon  the  said 
premises,  that  the  said  Thomas  Wigge^  senior,  his  executors, 
or  administrators,  should  pay  to  the  said  Henry  Butler^  his  S^^jJ^^J^ 
executors,  administrators,  or  assigns,  6/.  of  good  and  lawful  sbouid  pay  to    ; 
money  oF  England,  upon  the  29th  day  of  Janua;^  then  instant,  ****,E^"2<^  rf 
at  or  in  the  tlien  mansion-house  o(Edwa$'d  Newens,  situate  at  January, 
the  Kin^s  Head^  in  Ivenghoe  aforesaid,  in  satisfaction  and  dis-      C  ^^  3 
charge  of  all  controversies  and  demands  between  the  said 
parties,  before  the  20th  day  of  the  said  month  of  January, 
and  that  there  should  be  an  end  of  them  for  ever,  and  that  the 
said  parties  should  from  thenceforth  be  friends,  as  by  the  said 
awaird  more  fully  appears.     And  the  said  Henry  in  fact  says, 
that  the  said  Thomas  Wtgge  the  now  defendant,  afterwards, 
to  wit,  on  the  said  27th  day  oli  January  in  the  year  aforesaid, 
at  Ivenghoe  aforesaid,  in  the  said  county,  had  notice  of  the  said  defeDdant  liad 
award  in  form  aforesaid  made,  and  that  he  Has  not  paid  to  bunoTpiadtba 
the  said  Henry  Butler  the  said  6/.  upon  the  said  29th  day  of  ^' 
January,  according  to  the  form  and  effect  of  the  said  award. 
Anj^  this  he  the  said  Henry  Butler  is  ready  to  verify.  Where- 
fore lie  prays  judgment,  and  his  debt  aforesaid,  together  with 
his  damages  on  occasion  of  the  detention  of  that  debt,  to  be 
adjudged  to  him,  &c* 

Creneral  demurrer  and  joinder  in  demurrer.  *  Denmnjer. 

But  because  the  court  of  our  said  lord  the  king^  how  here.  Curia  advisart 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the'^ 
premises,  a  day  is  therefore  given  to  the  said  parties  before      C  ^^  ] 
our  lord  the  king,  at  Westminster,  until  day 

next  of  the  to  hear  their  judgment  of  and 

upon  the  premises,  because  the  court  of  our  said  lord  the  king 
now  here,  is  thereof  not  yet,  &c. 


H  2 
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^"««  1^-  Butler  versus  Wigge. 


SKcb.S04. 
8.C.  Towp- 
port  the  coodi. 
taon  of  an  ttlij- 
trmtiaii  bond  ite 


^hepwiMs. 


T\EBT  upon  bond.  —  The  defendant  prayed  oyer  of  the 
-^■^  condition,  which  is,  that  if  the  defendant  should  stand 
to,  and  abide  by,  the  award  of  two  arbitrators  of  all  actions, 
comtwmZnZ  &c.  SO  that  the  award  be  made  on  or  before  the  2Sd  day  of 
2[]^2,J?**  January:  **  but  if  the  arbitratore  shall  not  agree  upon  their 
wotds^andcoD.  ''  award,  that  then  they  shall  choose  and  elect  an  indiflferent 

ing tote^~  "  ™^*  •^^  ^*^  *^®^  ***"^  ^®  ****  ^^^  ^^^  determination 
Tiout  intent  of  <<  and  judgment,  which  he  shall  give  and  determine  on  or 
'^  before  the  28th  of  January^  under  his  hand  and  seal,  that 
^  then  this  obligation  shall  be  void,"  &c  And  the  defendant 
pleaded  that  neither  the  arbitrators  nor  umpire  made  any 
award  or  umpirage  according  to  the  form  and  effect  of  the 
ix>nditi(Hi  of  the  obligation.  The  plaintiff  replied,  and  con- 
fessed that  the  arbitrators  did  not  make  any  award,  but  said^ 
that  they  chose  an  umpire,  who  awarded  that  the  defendant 
should  pay  to  the  plaintiff  a  certain  sum  of  money  in  lieu  and 
satis&ction  of  all  controversies,  &c.  and  assigned  a  breach  for 
non-payment  of  the  money.  Upon  which  the  defendant  de- 
4nurred  in  law. 

And  it  was  objected  that  the  defendant  was  not  bound  ta 
perform  the  award  of  the  umpire ;  because  the  condition  was 
in  that  part  void  and  insensible;  for  the  words  are  rather 
directory  than  conditional,  as  before  appears :  and  it  is  also 
insensible,  because  it  is  said  that  the  arbitrators  shall  choose 
an  indifierent  man,  and  ^^ ihetf*  shall  stand  to  his  award; 
which  word  <^  they*'  in  this  place^  being  in  the  plural  number, 
signifies  the  arbitrators,  and  not  the  defendant :  also  it  does 
not  appear,  upon  wbat  matter  the  umpire  should  make  his 
award ;  for  it  is  not  Bmited  by  the  condition  to  be  made  tqnm 
the  premises  (1) ;  sp  ^t  the  defendant  is  not  by  the  words  to 
perform  the  award :  and  it  would  be  absurd  to  say,  that  the 
defendant  would  be  bound  by  the  bond  that  the  arbitrators 
should  perform  the  award  of  the  umpire:  and  it  cannot  be 
intttided  that  the  word  thiy  should  refer  to  the  plaintiff  and 
defendant  botli,  for  then  the  defendant  would  be  bound  that 
the  plaintiff^  should  pei£>rm  the  award ;  which  is  more  absurd. 


(1)    See  All.  51.     Rose  v.   Spark.     Ibid.  278.   Perry  v.  Nicholson.    Post» 
1  Burr.  277.  Hawkins  v.  Coldough.     S2*.  note  (2). 
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and  agabst  the  intention,  that  the  plaintiiF  should  have  power    Butljbr  v. 
to  make  the  delbidant  forfeit  his  bond  whether  he  will  or  not :  ,  Wiggi.  ^ 
and  ihough  generally,  if  a  condition  be  altogether  insensible  if  the  condition 
and  void,  the  obligation  will  be  single  (1),  yet  in  this  ctee  the  ?^  » *»J^  ^ 
condition  is  good,  notwithstanding  these  words  are  insensible ;  void,  the  bond 
for  the  first  part  of  the  condition  to  perform  the  award  of  the  ^^^  ^""" 
arbitrators  is  good,  and  is  a  proper  condition,  which  is  suffi- 
cient to  defeat  the  obliinltion :  and  if  die  defendant  hath  per-  But  if  the  con- 
formed  it,  or  if  he  be  excused  by  law  therefrom  by  the  arln-  ^  ^^  distinct 
trators  having  not  made  any  award,  (as  in  this  case^)  the  i^^*^'^|£^ 
obligation  is  saved :  and  because  the  words  are  deficient  in  the  void,  and  the 
other  part  of  the  condition,  the  inUrUion  of  the  parties  will  J'*''*^''^ 
notserve^  as  appears  by  the  book  of  39/21  6.  10.  a.  where  the  |nrt,orbccx. 
condition  of  an  obligation  was,  that  if  the  defendant  did  not  22jJiSiiiI*the 
pm^  so  much  money,  the  obligation  should  be  void^  it  was  bond  u  Mved, 
adjudged  upon  the  wordsj  that  tilie  obligation  was  saved  by  the  U,*  w^48, 
non-payment  of  the  money,  though  the  intention  of  the  parties  243.   De  Goiib 
was,  that  the  defendant  should  be  bound  to  pay  the  money,  "'  ^'"' 
and  not  to  omit  paying  it,  as  was  expressed  by  the  words  (2) : 
and  so  it  was  concluded  that,  the  arbitrators. not  having  made  * 

any  award,  the  condition  was  performed,  and  the  obligation 
saved,  although  the  award  of  the  umpire  was  not  performed^ 
because  the  performance  of  the  umpire's  award  was  not  any 
part  of  the  condition,  but  was  insensible  and  absurd. 

But  it  was  resolved  and  adjudged  by  the  court,  that  the 


(i)  So  18  Co.  Litt.  206.  a.     1  Roll,  tion  is  void.     1  Salk.  172.  Pulkrton  v. 

Abr.  419.  (C).  pi.  2.      Ibid.  420.  (E).  Agnew. 

pi.  1.  3.  Lev.  74,  75.   Grdiam  v.  Craw  (2)  S.  C.  Bro.  Conditions,  98.    Obli- 

diaw.    With  respect  to  imposgible  or  gation,  42.  and  1  Roll.  Abr.  419.   (B). 

void  conditions,  the  following  distinc-  pi.  1,  2.     But  this  case  has  been  over- 

tion  has  been  taken;  that  where  the  ruled  by  subsequent  authorities,  2 Mod. 

condition  is  undenoritten  or  indorsed,  285.  Wells  y.  Wright.  S.C.  Freeni.247. 

that  is  only  void,  and  the  obligation  is  pi.  261.     1  Sid.  105,  106.  Vernon  v.  Al^ 

single;  but  where  the  condition  is  part  sop.     S.  C  iLev.  77.     H  Mod.  193. 

of  the  lien  itself.and  incorporated  there-  Wells  v.  Ferguson.    S.  C.  2  Salk.  463. 

with,  (as  in  a  recognizance  by  bail,)  if  11  Mod.  199.    Doug.  383, 384.  3  edit, 

the  condiUon  be  impossible,  the  obliga*  Bache  v.  Proctor.  [&] 


[a]  Seau  if  the  condition  be  only  [«]  This  principle  has  been  extended 
improbable.  2  H.  Black.  163.  French  to  promissory  notes.  Therefore  a  note 
V.  Campbell.  6  T.  R.  20a  S.  C.  per  containing  the  words  «'  I  promise  not 
Ld.  KeayoH  C.J.  Ibid.  211.  to  pay,"  was  held  to  be  a  valid  note. 

Sec  Bayley  on  Bills,  4th  ed.  6. 
H  3 
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condition  was  good  enough  in  that  part,  diough  it  was  not 
so  properly  expressed  as  it  should  be ;  and  that  the  defendant 
had  forfeited  liis  bond  by  the  non-perforoiance  of  the  award 
of  the  umpire :  and  they  said  that  any  words,  by  which  the 
ifUention  <^  the  parties  can  appear,  are  sufficient  to  make  a 
condition  of  an  obligation ;  for  if  the  words,  though  they  are 
improper,  should  be  construed  void  and  not  a  condition,  then 
in  mimy  cases,  and  perhaps  in  this  very  case,  the  obligation 
would  be  single  and  of  force  against  the  defendant,  although 
he  has  performed  the  condition  of  it  according  to  the  intenuon 
of  the  parties:  and  the  condition,  being  for  the  benefit  of  the 
defendant  the  obligor,  shall  be  construed  favourably  for  lys 
advantage :  and  tliougli  here  such  construction  is  to  the  pre- 
judice of  the  defendant,  yet  the  law  is  the  same  in  all  cases^ 
and  cannot  be  altered  in  this  particular  case  (1) :  and  judg*^ 
ment  was  given  for  the  plaintiff.  Saunders  of  counsel  with 
the  defendant 


(1)  So  is  Sir  Will.  Jones,  181.  Ea- 
•ton  V.  Butter. .  S.C.  Palm.  552.  3  Lev. 
137, 138.  Stanley  y.Feame.  1  Wils.ei. 
Box  V.  Day.  1  Ld.  Raym.  38.  Aioery 
V.  White.  If  there  be  an  omigsion  of 
the  usual  conclusion  of  a  condition, 
namely,  that  then  the  obligation  shall 
be  void,  &c*  yet  the  condition  is  good, 
and  it  is  a  good  defeasance  of  the  bond^ 
.Insensible  and  repugnant  words  shall  be 
rejected.  2  Saund.  79.  Mauleverer  v. 
Hawxby.  Cro.Jac.358.  Goodman  v. 
,  knight.  3  Lev.  21,  22.  Langdon  v. 
Goole.  2SML.462.  Cromxoeilv.GrunS' 
den.  S.  C.  1  Ld.  Raym.  335.  2  Str. 
9*5.  Lambert  y.  Branthwaite.  Where 
the  condition  of  a  bond  is  entire,  and 


the  whole  be  against  law,  it  is  void;  but 
where  the  condition  consists  of  several 
different  parts,  and  some  of  them  are 
lawful,  and  the  others  not,  it  is  good 
for  so  much  as  is  lawful,  and  void  for 
the  rest.  2  firown.  C.  P.  381.  Rex  v. 
Yale.  S.  C.  5  Vin.  99.  pi.  9.  MSS. 
2  Ld.  Raym.  1459.  Chesman  v  Naiitby. 
Hob.  14.  Norton  v.  Simms.  S.  C.  Mo. 
856,857.  pi.  1175.  3  Rep.  83.  a. 
Ttvyne's  case.  1  Vent.  237.  Mosdeiv. 
Middleton.  f  c]  But  if  a  bond  is  given 
with  condition  to  do  a  thing  against  an 
act  of  parliament^  and  also  to  pay  a  just 
debt,  the  whole  bond  is  void,  because 
the  letter  of  the  statute  makes  it  void, 
and  18  a  strict  law.    Hob.  14.  [d^ 


[c]  4  M.&  S.  66.  Netxman  v.  Newman^ 
S.P.;  and  see  5  Taunt.  727.  Green^ 
toood  V.  Bishop  of  London.  1  Marsh. 
292.  S.C. 

Id]  But,  unless  the  act  of  parliament 
expressly  enacts,  that  all  securities  and 
instruments  which  Contain  matters  con- 
trary to  the  act  shall  be  absolutely  void, 
po  much  only  of  such  securities  and 
instruments  as  is  contrary  to  the  act 
will  be  avoided,  and  the  rest  will  stand 


good :  as  in  the  case  of  the  property-tax 
acts,  which  were  repeatedly  held  to 
avoid  only  so  much  of  the  indenture  or 
bond  as  was  contrary  to  the  acts,  and 
that,  whether  the  covenants  and  clauses 
were  separate  or  not.  II  East,  165. 
Gaskell  V.  Ki»g.  13  East,  87.  9Vigg  v. 
ShuttlewoHh.  15  East,  440.  Hatoe  ▼. 
Synge.  4  Taunt.  105.  Fuller  v.  Abbott. 
See  8  East,  Kerrison  v.  Coie.  1  Barn. 
Sc  Cres.  327.  Biddell  v.  Leader. 
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nrURBILL^  an  attorney  of  the  King's  Bench,  contracted 
with  on^Neoinson^  for  the  purchase  of  certain  lands;  and, 
by  articles  of  agreement,  covenanted  with  Nevinsan  to  pay 
him  200/.,  when  Nevinson  should  make  a  good  conveyance 
to  TurbiU  of  the  lands,  discharged  from  all  incumbrances : 
Nadnson  afterwards  made  a  conveyance  to  Turhill^  but  there 
were  incumbrances  upon  the  estate  which  were  not  discharged. 
But  one  Norton  a  scrivener,  and  other  creditors  of  Nevinson^ 
hearing  of  this  covenant  of  ThrbUl,  levied  several  plaints  in 
the  court  of  one  of  the  sherifis  of  Londorif  in  the  counter, 
against  Nevinson  for  their  several  debts ;  and  upon  nihil  re- 
turned against  him,  according  to  the  custom  there  ofjbreign 
attadimenty  the  monies,  which  TurbiU  had  so  covenanted  to 
pay,  were  attached  in  his  hands,  as  a  debt  owing  by  him  to 
the  said  Nemnson  (1);  upon  which  TurbiU  sued  out  a  writ 


&c.  1  Sid. 
36S.    SKeb. 
346.    An  attor- 
ney or  other 
officer  of  K.B. 
shall  not  have 
his  privilege 
against/orv^ 
aUackmentaia 
London.   Cont. 
2  Leon.  156. 
Lodge*sca8e. 
Dy.  287.  a.  in 
marg.  Wbipp 
and  Sallew*8 
case.  I  Leon. 
189.  Edward's 
and  Tedbury's 
case,  1  Show. 
11. 


(1)  Thb  custom  was  certified  by 
Siarieyj  recorder  of  London^  to  be, 
**  that  if  a  pUunt  be  affirmed  in  Lowion 
**  beffire,  Sec.  against  any  person,  and  it 
**  be  retamed  nihil^  if  the  plaintiff  will 
**  sormise  that  another  person  mihin 
**  the  eUj^  is  a  debtor  to  the  defendant 
<<  in  any  sum,  he  shall  have  garnishment 
'<  against  him  to  warn  him  to  come  in 
**  and  answer  whether  he  be  indebted  in 
<*  the  manner  alleged  by  the  other ;  and 
*<  If  he  comes  and  does  not  deny  the 
*'  debt,  it  shall  be  attached  in  his  hands, 
'*  and  after  four  defaults  recorded  on 
**  the  part  of  the  defendant,  such  per- 


'*  iion  shall  find  new  surety  to  the  plain- 
<'  tiff  for  the  said  debt ;  and  judgment 
*'  shall  be,  that  the  plaintiff  shall  have 
<<  judgment  against  him,  and  that  he 
<<  shall  be  quit  against  the  other,  after 
^*  execution  sued  out  by  the  plaintiffl" 
22  Edw.  4.  SO.  b.  1  Roll.  Abr.  554. 
pi.  4.  Godb.400,40i.  pi.  48S.  Hem 
V.  Stubbs.  But  if  no  execution  be  sued 
out,  the  plaintiff  may  go  on  with  the 
suit  below,  and  the  defendant  may  sue 
his  debtor,  notwithstanding  the  judg- 
ment. Dy.  83*  a. ;  so  certified  by 
Brook,  recorder,  7  Edw.  6.  [a]  The 
plaint  may  be  exhibited  in  the  mayor's 


[a]  1  Brod.  &  Bing.  491.  Wetter  v. 
Ruckerj  S.  P. ;  where  the  court  held, 
that  the  custom  that  execution  must  be 
sued  out  should  be  strictly  pursued,  and 
that  no  voluntary  payment  by  the  gar- 
nishee to  the  plaintiff  uill  protect  the 
garnishee  yrc/m  his  liability  to  the 
defendant.    To  give  the  lord  mayor's 


court  jurisdiction,  it  is  not  sufficient 
that  the  garnishee  reside  within  the 
city ;  the  debt  due  from  the  defendant 
to  the  plaintiff  must  also  have  accrued 
there.  Traub  and  others  v.  Schmidt. 
Manning's  Index,  Appendix,  Foreign 
Attachment,  p.S50.  Andif  an  action  be 
brought  by  the  defendant  against  a  gar. 
/    H  4 
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Turbill's    of  privil^e,  as  a  derk  of  the  court  of  King^s  Bench,  directed 
Case.        ^Q  tijg  mayor,  aldermen,  and  sherifl&  of  Londonj  reciting  that 
the  chief  clerks  of  the  court,  and  their  clerks,  from  time 
whereof,  &c.  have  been  impleaded  *'  in  our  court  before  us. 


or  sheriflTs  court;  but  it  is  said  that 
the  proceeding  in  the  mayor's  court 
is  more  expeditious  and  less  expen- 
sive. [6]  The  plaintiff  finds  common 
pledges  to  prosecute  his  plaint,  and 
thereupon  process  issues  by  a  summons 
directed  to  the  Serjeant  at  mace  to  sum- 
mon the  defendant,  who  makes  return 
that  the  defendant  has  nothing  whereby 
he  can  be  summoned.  A  custom  has 
been  said  to  prevail,  not  to  summon 
the  defendant  or  give  him  any  notice 
of  the  plaint,  so  that  the  attachment 
issued  without  his  privity  or  knowledge. 
This  custom,  however,  has  been  justly 
exploded,  as  being  contrary  to  the  first 
principles  of  justice :  and  a  judgment  of 
foreign  attachment,  which  appeared  to 
have  been  given  without  a  summons  and 
nihil  returned^  was  adjudged  to  be  er- 
roneous and  void.  For  inasmuch  as 
the  attachment  is  founded  upon  the 
default  of  the  defendant*s  appearance 
to  the  plaint,  how  can  he  be  said  to 
have  been  guilty  of  a  default  of  appear- 
ance if  he  has  never  been  summoned  to 
appear  ?  3  Wils.  297.  Fisher  v.  Lane. 
8.C.  2  Black.  Rep.  834.  But  it  was  ob- 
served by  Lord  EUenborough  in  M^Da^ 
nielv.  Hughes,  3  East,  372.,   «*that  in 


**  the  report  of  this  case  by  Mr.  Justice 
"  Blackstone,  De  Grey  C.  J.  assigns  as  a 
«  reason  for  the  decision,  that  the  judg- 
"  ment  in  the  mayor's  court  did  not 
*'  appear  to  be  such  as  fell  within  the 
<<  custom ;  there  being  no  summons  of 
"  the  defendant  Fisher,  nor  any  return  of 
**  nihiL*'  But  where  there  is  a  return 
of  non  est  inventus  and  nihil,  that  assigns 
a  reason  why  he  could  not  be  summoned. 
When  the  summons  is  returned  nihil^ 
then,  upon  a  suggestion  entgred  that  A. 
is  indebted  to  the  defendant,  a  precept 
goes  to  the  serjeant  at  mace  to  attach  the 
money  in  the  hands  of  ^.  See  the  form» 
2  Lutw.  980,  981.  North  v.  Winskell. 
And  after  four  defaults  by  the  defend* 
ant,  a  scire  Jacias  issues  against  A,  If 
he  acknowledges  the  debt  to  the  de- 
fendant, and  the  plaintiff  swears  to  the 
truth  of  his  debt,  which  he  must  do  in 
person  and  not  by  attorney ;  2  Lutw. 
985. ;  itnd  finds  real  pledges  to  return 
the  money  attached,  in  case  the  defend- 
,ant  should  disprove  the  original  debt 
within  a  year  and  a  day,  the  plaintiff 
has  judgment  and  execution  for  the 
money  in  the  hands  of  A.  and  shall  ac- 
knowledge satisfaction  for  them  upon  the 
record.  Com.  Dig.  Attachment  {A),  [c] 


nishee,  and  payment  under  the  foreign 
attachment  be  set  up  as  a  defence, 
although  the  judgment  is  primd  Jade 
evidence  that  the  debt  arose  within  the 
city,  yet  this  being  a  record  of  an  in- 
ferior court,  evidence  may  be  admitted 
to  prove  the  contrary.  2  Campb.  19. 
Huiham  v.  Smith. 

[b]  An  attachment  in  the  mayor's 
court,  if  there  be  no  opposition,  may 
be  finished  in  five  days :  it  continues 
in  force  always,  and  the  plaintiff  may 


proceed  when  he  will :  but  an  attach" 
ment  in  the  sheriff's  court  is  a  third 
part  more  chargeable,  and  cannot  be 
determined  under  three  weeks;  nor 
continues  in  force  above  sixteen  weeks. 
Com.  Dig.  Attachment  (A). 

[c]  The  plaintiff  cannot  take  money 
or  goods  out  of  the  hands  of  a  garnishee 
who  has  a  lien  upon  them,  without  dis- 
charg^ing  the  lien.  5  Taunt.  575.  Aa- 
than  i.  Giles,  per  Gibhs  C.  J. 


Paschss,  19  Car.  II.  Regis. 

^  and  not  elsewhere,  nor  ought  they  to  be  drawn  into  exa- 
^  mination  before  any  secular  justices,  or  judges,  in  any  pleas 
**  (felonies,  appeals,  and  freeholds  excepted) ;  yet  nevertheless 
*^  the  said  creditors  had  drawn  the  said  TurbUly  being  one  of 
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But  it  seems  that  it  is  not  necessary  that 
the  plain  tiff  should  swear  to  the  truth  of 
his  debt :  and  in  the  before-cited  case 
of  M*Danid  ▼•  HugheSf  it  was  decided 
that  the  garnishee  is  not  bound  to  prove 
the  debt  of  the  plaintiff  below  who  at- 
tached the  money  in  his  hands,  although 
by  the  course  of  proceedings  in  the 
mayor's  court,  bail  not  having  been  put 
in,  the  plaintiff  below  was  not  obliged  to 
prove  the  debt  to  entitle  parties  to  re- 
cover against  the  garnishee.  How- 
ever,  a  foreign  attachment,  like  the 
process  by  distringas  in  the  courts  at 
fFestminster,  is  to  no  other  purpose  than 
to  compel  the  appearance  of  the  defend- 
ant. Therefore  if  he  appear  within  a 
year  and  a  day  and  put  in  bail,  though 
after  judgment  and  execution  against 
the  garnishee,  the  attachment  is  at  an 
end ;  Sir  T.  Jones,  222,  22S.  Lewis  v. 
fValUs;  Carth.26.  Andrews  y.  Gierke  $ 
3  Term  Rep.  SIS.  (note) ;  if  satisfaction 
be  not  entered  upon  the  record.  So  it 
is  if  the  defendant  surrender  himself  at 
any  time  before  satisfaction  acknow- 


ledged. Com.  Dig.  Attachment  (£) 
In  assumpsit^  the  recovery  and  execution 
in  the  foreign  attachment  may  be  given 
in  evidence  under  the  general  issue; 
2  Lutw.  995.  Wells  v.  Needham  ;  S.C. 
1  Ld.  Raym.  180.;  1  Salk.  280. 
Brook Y.  Smith;  SWil8.297.;  2 Black. 
Rep.  834. ;  1  Salk.  291.  Savage's  case ; 
1  Ld.  Rajrm.  727.  Palmer  y»  Hooke; 
SkMn.e39.Briaiv:Gifll;  SEast,  S67. 
M*Daniel  v.  HugheSf  which  see  [d] ; 
though  it  may  be  pleaded,  2  HI  Black. 
S62.  Morris  v.  Ludlam;  but  it  is  im- 
prudent to  do  so,  as  appears  from  that 
case,  and  also  from  1  Str.  64*1  •;  in 
which  it  was  holden,  that  if  the  plea 
of  foreign  iattachment  states  the  cus- 
tom to  be,  *'  that  if  any  person  be  or 
hath  been  indebted  to  any  other  person 
within  the  citi^f*  &c.  it  ought  to  aver 
that  the  defendant  m  the  plaint  was 
indebted  to  the  plaintiff  within  the 
city,  [e]  A  copy  of  the  minutes  of  the 
proceeding  in  the  foreign  attachment^ 
entered  in  a  book  kept  for  that  purpose, 
may  be  given  in  evidence  if  proved  to 


[d]  5  Taunt.  560.  Nathan  v.  GileSf 
S.P.  1  Marsh,  226.  S.  C. 

[e]  But  in  Banks  v.  Self,  5  Taunt. 
254.  note,  it  was  held  not  to  be  neces- 
sary to  aver  the  custom,  that  the  plaintiff 
above  must  be  indebted  to  the  plaintiff 
below  within  the  jurisdiction  of  the  city, 
nor  consequently  the  fact  that  he  was 
so ;  nor  the  custom  that  the  plaintiff 
below  should  swear  to  the  debt,  nor 
consequently  the  fact  that  he  did  swear 
to  it ;  nor  that  the  sci.fa.  issued  against 
the  garnishee :  it  is  enough  to  state  that 
he  was  warned ;  5  Taunt.  2S2.  Har^ 
rington  v.  M^ Morris;  1  Marsh.  3S.  S.C; 
see  4  B.  &  A.  646.  Nonell  v.  HuUet  and 


another;  that  the  custom  in  foreign  at- 
tachment, as  pleaded,  must  always  be 
shown  to  have  been  stricdy  pursued. 
Therefore  in  that  case,  where  the  plea 
stated  the  custom  to  be,  that  the 
plaintiff  in  the  mayor's  court  might 
attach  a  debt  due  to  the  defendant  in 
the  hands  of  any  other  person  or  per' 
sonSy  and  that  he  had  attached  a  debt  in 
his  own  and  his  partner's  hands,  it  was 
holden  ill  on  demurrer;  and  the  court 
intimated  a  strong  opinion  that  a  cus- 
tom to  attach  a  debt  in  a  man's  own 
hands  would  not  be  a  good  custom,  even 
if  properly  pleaded.  And  see  the  note 
of  the  reporters. 
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[  68  ] 


^  the  clerics  of  SirjRobert  Herdey,  knight,  chief  clerk  assigned 
<<  to  inrol  pleas  in  our  court  before  us,  into  plea  and  exar 
<*  mination  before  you,  or  some  of  you,  upon  plaints  levied 
^  against  the  said  Neuiruon^  in  enervation  <tf  the  said  custom, 
^  and  to  the  damage  of  the  siud  Turbill;  wherefore  the  said 
<<  writ  commanded  them  to  supersede  all  further  prosecution 
<<  tha-eon  agunst  the  said  ThrbiHj  upon  the  peril  that  would 
<<  ensue,  Informing  the  said  parties,  that  they  should  be  at  our 
<*  court  before  us  to  obtain  justice  there  in  that  behalf,  if  they 
^*  should  think  it  expedient:''  which  writ  being  delivered, 
Phillips  of  the  Inner  Temple  (bemg  judge  of  the  sheriff's 
court)  would  not  allow  it,  but  ordered  all  proceedings  to  stay 
until  the  matter  should  be  moved  in  the  King^s  Bench. 

And  now  in  this  term  it  was  moved  on  the  part  of  the  cre- 
ditors that  a  writ  of  privilege  did  not  lie,  because  the  plainti£& 
in  the  sheriff's  court  cannot  have  the  same  remedy  against 
TarbiU  in  this  court,  or  elsewhere,  out  of  the  sheriff's  court  (1 ), 
because  it  was  a  customary  way  of  proceeding,  which  the 
common  law  did  not  warrant,  nor  can  any  action  at  the  com- 
mon law  be  brought  in  such  manner ;  and  it  was  said  that  il 


be  a  true  copy.  2  Black.  Rep.  8S6. 
But  in  debt  on  bondf  the  recovery  and 
execution  in  the  foreign  attachment 
mutt  he  pleaded  f  see  the  form,  Co.Ent. 
139.  b.  142.  a.  Lib.  Plac.  160.  pi.  1  IS. 
2  Lib.  Intrft.  164.  Care  must  be  taken 
to  plead  it  properly,  for  if  the  defendant 


fiul  for  want  of  a  proper  plea,  it  is  said 
that  the  party  must  pay  the  mooey  over 
again,  and  has  no  remedy  either  in  law 
or  equity.    2  Show.  374.  Anoti'  [y  ] 

(1)  Et  vide  Gilb.  Hist.  C.  B.  Sd  edit. 
209.  where  this  reason  is  given  against 
allowing  the  privilege. 


lf\  A  defendant  may  be  arrested  by 
process  out  of  the  courts  at  Westminster, 
after  having  put  in  bail  or  surrendered 
in  discharge  of  a  foreign  attachment 
in  the  city  court  for  the  same  cause. 
1  Marsh.  395.  Wood  v.  Thompson, 
4  Taunt  851 .  S.  C.  and  Brondei^  v.  Peck.. 
Ibid.  note.  <<  A  foreign  attachment  in 
London,  if  properly  pleaded,  is  a  good 
bar  to  an  action  on  an  award,  or  on  a 
bond  conditioned  for  its  performance  ; 
but  where  the  submission  is  made  a  rule 
of  court,  it  is  no  answer  to  an  attach- 
ment in  the  king*s  bench  for  non-pay- 
ment of  the  sum  awarded.'*  Tidd,  868. 
citing  1  Ld.  Raym.  636.  Ingram  v.  Ber. 


nard.  3  Salk.  49.  S.  C.  4  T.R.  313. 
Grant  v.  Harding  in  note.  Nor  to  an 
attachment  for  non-payment  of  a  sum 
of  money  pursuant  to  the  master's  allo- 
catur. 4  T.  R.  312.  Coppell  v.  Smith. 
The  goods  of  a  deceased  person  cannot 
be  attached.  1  Esp.  326.  Lord  Barry- 
more  V.  Taylor.  The  judgment  in 
foreign  attachment  cannot  be  removed 
into  K.  B.  by  a  writ  of  certiorari  under 
Stat.  19  G.  3.  c.  70.  s.  4.  That  sta- 
tute is  confined  to  those  suits  in  which 
the  proceedings  of  the  courts  below  are 
similar  to  those  in  K.  B.  5  B.  &  A.  823. 
Bulmer  y.  Marshall.  I  Dow.  &  RyU 
537.  S.C. 
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jwoidd  be  a  bard  oaae  if  tiie  privily  should  be  allowed ;  fer  Tvbmilx'b 
then  the  creditovB  wodld  lose  their  debts,  and  yet  IhrbUl  ^  ^^^^^  ^ 
would  aot  sustain  any  damage^  for  he  only  pays  that  whieh  he  ' 

Jiath  covenanted  to  pay,  and  would  be  discharged  again$t 
Neuinson  I  and  If  TwrbiU  ought  not  to  pay  the  money  by  the 
articles,  because  the  lands  were  not  discharged  from  incum- 
brances, he  may  defend  himself  in  the  sheri£P's  court,  as  he 
shall  be  advised. 

And  for  TurbiU  it  was  answered,  that  the  privilege  of  this 
court  ought  not  to  be  infringed  by  any  such  customary  action. 
And  it  was  said,  that  in  many  cases  the  privileges  of  the 
courts  at  Westminder^  had  been  allowed  against  the  customary 
acUons  in  London^  as  in  38  H.6.  29.  b.  *  An  action  upon  *  B«>.  Prin- 
concessit  solvere  (2),  which  is  a  customary  action  in  London^   ^^ 


(2)  This  is  an  action  of  debt  upon 
sh^  amtract^  aad  lies  by  custom  in 
the  courts  of  the  cities  of  London  and 
Bristol,  and  the  Great  Sessions  in  Wales* 
Sti.  198.  Pascall  v.  Sparing.  The  pre- 
sent form  of  declaring  in  this  action  in 
London  is.  That  the  defendant,  in  con- 
sideration of  divers  sums  of  money  be- 
fore that  time  due  and  owipg  from  the 
said  defendant  to  the  said  plaintiff  and 
then  in  arrear  and  unpaid,  granted  and 
agreed  tojta^  (concessit  sohere)  to  the 
said  plaintiff,  die  said  /•  where  and 
when  the  same  should  afterwards  be 
demanded,  yet,  &c.  And  this  general 
form  has  been  held  good  upon  a  writ  of 
error.  1  Roll.  Abr.  SM.  pi.  21 .  2  Ld. 
Raym.  14S2.  Story  v.  Atkins,  In  the 
courts  of  great  Sessions  in  Wales,  the 
form  of  declariDg  in  this  action  is  still 
more  general,  for  there  it  is  sufficient 
moely  to  state  that  the  defendant  on« 
Stc.  at,  Ac  granted  to  pay  to  the  plaintiff 
such  a  sum  of  money,  without  adding 
any  thing  more.  But  to  prevent  a 
surprise  upon  the  defendant  from  this 
very  general  way  of  declaring,  it  is 
necessary  for  the  plaintiff  to  give  notice 
in  writing  of  die  particular  cause  of 
action.  It  is  observable,  however,  that 
in  the  case  cited  out  of  39  H.  6.  29. 


abridged ;  Bro.  London,  15 ;  it  is  said 
that  it  was  agreed  for  law,  that  in  debt 
in  London  upon  a  concessit  solvere  by 
the  custom,  the  declaration  shall  be 
that^r  merchandises  to  him  before  sold 
he  granted  to  pay  lOl,  so  that  the 
merchandise  must  be  mentioned.  In 
this  action  of  debt  the  defendant  may 
wage  his  law.  Bro.  Ley  Gager,  69.  It 
does  not  lie  against  executors  or  ad- 
ministrators, because,  as  they  are  pre- 
sumed to  be  ignorant  of  the  contract 
made  by  their  testator  or  intestate,  they 
cannot  wage  their  law.  9  Rep.  87.  b. 
Pinchon*s  case.  Sti.  199.  Hodges  v. 
Jane.  Ibid.  228.  Oreswick  v.  Armery. 
However,  if  the  action  be  brought 
against  an  executor  or  administnitor  he 
must  demur;  for  it  cannot  be  taken  ad- 
vantage of  in  arrest  of  judgment  or  upon 
error.  Plowd.  182.  Norwood  v.  Read^ 
Vaugh.  97.  100.  and  the  authorities 
there  cited.  By  the  custom  of  London 
indeed  a  defendant  cannot  wage  his  law 
in  this  action.  1  Wils.  277.  Gunny. 
Machenry.  And  therefore  it  Kes  there 
against  an  executor  or  administrator 
upon  a  contract  made  with  the  deceased. 
8  Rep.  126.  a.  The  city  of  London's 
case.  5  Rep.  82.  b.  SneUin^s  case.  Cro. 
£liz.409.  S.C. 


68  a  TurbilPs  Case. ' 

Turbii.l'b    wins  discharged  by  the  privily  of  the  Common  ]^lea%  after  a 
^     ^'M^'        long  and  solemn  ddMte.     So  in  9  Edw.  4.  36.  b.  an  action 
"  upon  the  custom  of  London  against  B,Jime  sole  merchant  was 

discharged  by  privil^e,  because  the  defendant  and  her  hus- 
band were  impleaded  in  the  Common  pleas ;  and  yet  this  was 
a  customary  action  which  does  not  lie  in  the  Common  Pleas^ 
t  Sir  wni.  nor  elsewhere  out  of  London.  In  Cro.  Car.  585.  f  Alder- 
Jqm.  46S.  j^^Q  ^^  Yit^  his  privilege  of  an  alderman  of  London  allowed, 
against  a  custom  to  elect  constables  according  to  the  order  of 
houses  within  a  leet.  And  for  express  authorities  in  the  case, 
Edwards  and  Teibun^s  case  was  cited  in  Mich.  31  &S2  Eliz. 

1  Leon.  Rep.  189.  Edwards  was  indebted  to  one  A.  and  de- 
livered goods  to  Tdburyj  being  a  carrier,  to  carry  them,  A. 
attached  the  goods  in  the  hands  of  the  said  Tetbury  the  carrier, 
who  being  privileged  in  the  Common  Pleas  by  an  action,  was 
discharged  from  the  attachment :  and  Lodgers  case,  20  EUz. 

2  Leon.  156.  Lodge  was  indebted  to  Booths  who  was  indebted 
to  DiggSf  who  attached  his  debt  in  the  hands  of  Lodge^  which 
is  the  same  case  with  the  case  in  question.  And  there  Lodge, 
being  an  attorney  of  the  Common  Bench,  had  his  privilege, 
and  the  foreign  attachment  was  dissolved.  And  there  Dyer 
said  that  the  privilege  of  the  Common  Pleas  ought  not  to  be 
impeached  by  the  custom  (1);  which  last  case  exactly  agrees 
widi  the  case  in  question  in  every  point.  And  it  was  further 
said,  that  if  the  privilege  should  not  be  allowed,  then  it  would 
be  of  no  signification,  for  it  would  be  at  the  pleasure  of  the 
party  to  draw  an  attorney  into  plea  in  London  when  he  would. 
For  suppose  I  pretend  that  an  attorney  owes  me  a  sum  of 
money,  I  will  procure  my  friend  to  levy  a  plaint  against  me  in 
London,  for  a  debt  which  I  have  contracted  on  purpose  with 

[  -69  ]  him,  and  the  attorney  would  be  drawn  into  a  plea  out  of  this 
coiirt  where  he  ought  to  attend,  into  London  by  a  contrivance, 
and  yet  he  has  no  remedy ;  and  as  in  the  case  of  an  attorney  so 
would  it  be  of  all  the  officers  of  the  court,  and  the  court  would 
be  deprived  of  the  service  and  attendance  of  all  tKe  officers ; 
wherefore  it  was  prayed  that  the  privilege  should  be  allowed. 
But  notwithstanding^  the  court  for  £e  reasons  offered  by 
the  creditors,  and  because  they  thought  the  case  hard  on  their 
part  if  the  privilege  should  be  allowed,  would  not  allow  it, 
but  ruled  that  they  should  proceed  in  London  notwithstanding 
the  writ  of  privilege.  Jones,  Kehfnge,  Saunders,  and  others  of 
counsel  with  the  said  Turbill. 

(1)  So  is  Dy.  287.  a.  in  the  margin. 
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Peacock  versus  Bell  and  KendalL  Case  12. 

Mich.  18  Car.  II.  Regis.  Rol.  280. 

^^•f*''  \/^UR  lord  the  king  has  sent  to  his  justices  itine-  Writrf«rror. 

'^ '  ^^  rant,  in  the  county  of  Durham  and  Sadberg^ 
and  other  his  justices  in  the  same  county,  and  to  every  of 
them,  his  writ  close  in  these  words,  to  wit:  Charles  the  Se- 
cond, by  the  grace  of  Crod,  of  England,  Scotland,  France,  and 
Ireland,  king,  defender  of  the  faith,  &C  to  our  justices  itine- 
rant in  the  county  of  Durham  and  Sadberg,  and  to  our  other 
justices  in  the  same  county,  and  to  every  of  them,  greeting; 
forasmuch  as  in  the  record  and  process,  and  also  in  the  giving 
bf  judgment  of  the  plaint  which  was  before  you  in  our  court, 
in  the  said  county,  by  our  writ  between  Richard  Bell  and  Ben- 
jamin Kendal,  and  J(An  Peacock  alderman,  of  a  certain  plea  of 
treqwss  upon  the  case,  done  by  the  said  John  to  the  said 
Richard  and  Benjamin,  manifest  error  has  intervened,  as  it  is 
said,  to  the  great  damage  of  the  said  John,  as  from  his  com- 
pkunt  we  have  been  informed.  We,  being  wiUing  that  the 
error,  if  any  there  be,  should  be  duly  amended,  and  full  and 
speedy  justice  done  to  the  said  parties  in  this  behalf,  command 
you  that  if  judgment  be  thereon  given,  you  send  to  us,  openly 
and  distinctly,  under  your  seal,  the  said  record  and  process, 
with  all  things  touching  the  same,  and  this  writ,  so  that  we 
may  have  the  same,  from  tlie  day  of  St.  Martin,  in  fifteen  days, 
wheresoever  we  shall  then  be  in  England,  that  inspecting  the 
said  record  and  process  we  cause  forther  to  be  done  therein 
for  amending  the  said  error,  what  of  right,  and  according  to 
the  law  and  custom  of  our  realm  o{  England,  shall  be  meet 
to  be  done.  Witness  ourself  at  WestminsUr,  the  24th  day  of 
August,  in  the  18th  year  of  our  reign. 

On  the  24th  day  of  September,  in  the  18th  year  of  king 
Charles  ih^  Second,  by  the  court;  the  answer  of  the  justices 
of  our  lord  the  king  within  written;  the  execution  of  this 
writ  appears  in  a  certain  schedule  annexed  to  this  writ.  John 
Teaqjest,  John  Morland.  This  writ  is  allowed  by  us,  John  [  70  ] 
Tempest,  William  BeOasys,  John  Morland. 

Durham,  to  wh.  Pleas  at  Durham,  before  fV.  Blakiston, 
esq.,  Samuel  Davison,  esq.,  William  Bellasys  senior,  esq.,  Lewis 
Hall,  esq.  and  John  Morland^  esq.  and  their  fellows,  justices 
itinerant  of  our  lord  the  now  king,  in  the  county  o{  Durham 
and  Sadberg,  of  his  session  or  cocut  of  pleas  holden  at  Durham 


70  Peacock  versus  Bell  and  KendalL 

Peacock  v.  the  6tli  day  otjune^  in  the  18th  year  of  the  ragn  of  our  lord 
Kendall     ^^^^  *®  Second,  by  the  grace  of  God,  ^ England^  Scotland^ 

v        ^       *j  Francej  and  Ireland^  Ungp  defender  of  the  &itb,  &c. 

Warnuuofat-        Durhanu  to  wit     Richard  Bell  and  Benjamin  Kendal  put 

^1^2^  in  their  place  ibi^  Adamson  their  attorney  agaiost  JbAn  P(f a- 

codc^  late  of  the  city  of  Durham^  in  the  said  county,  alderman, 
of  a  plea  of  trespass  upon  the  case. 

Like  for  the  de-  Durham^  to  wit  John  Peacockf  late  of  the  city  of  Durham, 
in  the  said  county,  alderman,  pots  in  his  place  Christepher  Bell,' 
his  attorney,  against  the  said  Richard  Bell  and  Benfamin  Kmk^ 
dali  of  a  plea  of  trespass  upon  the  case. 

g^"*w»-  Durham,  to  wit.    John  Peacock,  late  of  the  city  of  Dur- 

writ.  horn,  in  the  said  county,  alderman,  was  attached  to  answer 

Richard  Bell  and  Benjamin  Kendal,  of  a  plea  wberefere^^ 
whereas  the  said  John,  on  the  11th  day  of  November,  in  the 
17th  year  of  the  reign  of  our  lord  Charles  the  Second,  now 
king  of  England,  &c.  at  the  city  of  Durham,  in  die  said  county, 
was  indebted  to  the  said  Richard  and  Benjamin  in  S92.  of 
lawfiil  money  of  England,  for  divers  wares  and  merchandises 
by  the  said  Richard  and  Benjamin  before  that  time  sold  and 
delivered  to  the  said  John  Peacock  at  his  special  instance  and 
request;  and  being  so  indebted,  he  the  said  John,  in  con- 
sideration diereof,  undertook,  and  then  and  there  faidtfitlly 
promised  the  said  Richard  and  Benjamin,  that  he  the  sud 
John  Peacock  would  well  and  iaithfidly  pay  and  content  the 
said  89/.  to  the  said  Richard  and  Benjamin  when  he  should 
be  thereunto  requested ;  yet  the  said  John  not  r^arding  hisi 
said  promise  and  undertaking  in  form  aforesaid  made,  but  con- 
triving  and  fraudulendy  intending  craftily  and  subtily  to  de- 
ceive and  defraud  them  the  said  Richard  and  Benjamin  of  the 
said  39/.  has  not  yet  paid  the  said  39/.  or  any  penny  thereof^ 
to  the  said  Richard  and  Benjamin,  or  any  ways  contented  them 
for  the  same,  (although  so  to  do  the  said  John  afterwards,  to 
wit,  on  the  last  day  of  November,  in  the  said  17th  year  of  the 
reign  of  our  lord  Charles  th^  Second,  now  king  of  England, 
r  71  ]  &c.  at  the  city  of  Durham,  in  the  said  county,  was  often  re- 
quested by  the  said  Richard  and  Befijamin,)  but  to  pay  the 
same  to  them,  or  in  any  ways  to  content  them  for  the  same^ 
has  altogether  refused,  and  still  refuses,  to  the  damage  of  the 

siflTJJte  rs).  ^^  Richard  and  Benjamin  of  40/.  &c.  •  And  whereupon  the 
said  Richard  and  Benjamin,  by  Ralph  Adamson  their  attorney, 
complain,  that  whereas  the  said  John,  on  the  11th  day  of  2?b- 
vember,  in  the  17th  year  of  die  reign  of  our  lohl  Charles  the 
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Second,  now  king  ofEn^nd,  &c«  at  the  city  ciDurkamj  in  Pemook  o. 
the  said  county,  was  indebted  to  the  said  Bichard  and  Bet^  RuLaad 
min  in  39/.  of  lawful  money  cfJEngiandj  for  divers  wares  and  v  "p^'*'*^ 
merchandises  by  the  said  Bichard  and  Benjamin  before  that 
time  sold  and  delivered  to  the  said  John  Peacock  at  his  special 
instance  and  request;  and  being  so  indebted,  he  the  said 
John,  in  consideration  thereof  undertook,  and  then  and  there 
fiuthfblly  promised  the  said  Bichard  and  Benjamin^  that  he  the 
said  John  Peacock  would  well  and  faithfully  pay  and  content 
the  said  89/.  to  the  said  Bichard  and  Benjamin  when  he  should 
be  thereunto  requested;  yet  the  said  Joknj  not  regarding  his 
said  promise  and  undertaking  in  form  aforesaid  made,  but  con- 
triving and  fraudulently  intending  craftily  and  snbtily  to  de* 
cdve  and  defraud  them  the  said  Bichard  and  Befgamin  of  the 
said  39/.  has  not  yet  paid  the  said  39/.  or  any  penny  thereof 
to  the  saki  Bichard  and  Benjamin^  or  any  ways  contented  them 
for  die  same^  (although  so  to  do  the  said  J(An  afterwards,  to 
wit,  on  the  last  day  ofNaoember^  in  the  said  17th  year  of  the 
ragn  of  our  lord  Charles  the  Second^  now  king  ci  England^ 
&a  at  the  axy  oiDurham^  in  the  said  county,  was  oflen  re- 
quested by  the  said  Bichard  and  Bet^aminj)  but  to  pay  the 
same  to  them,  or  in  any  ways  to  content  them  for  the  same, 
has  altogether  refused,  and  still  reuses,  to  the  damage  of  the 
said  Bichard  and  Benfamin  of  40/.  &c. ;  and  therefore  they 
faring  suit,  &c 

And  the  said  John  by  Christopher  BeU^  his  attorn^,  comes  Imparlance. 
and  defends  the  wrong  and  injury  when,  &c.  and  prays  leave 
to  imparl  thereto  here,  until  the  2dd  day  of  June  instant, 
and  he  has  it,  &c. ;  the  same  day  is  given  to  the  said  Bichard 
and  Bef^amin  here,  &c.  At  which  day  here  come  as  well  the 
said  Bichard  and  Benjamin  as  the  said  John,  by  their  said  ^- 
Unmies ;  and  thereupon  the  said  John  further  prays  leave  to 
imparl  thereto  hete,  until  the  14th  day  of  Jiify  next  follow- 
ing; and  be  has  it,  &c.;  the  same  day  is  given  to  tlie  said 
Richard  and  Benjamin  here,  &c.  At  which  day  here  come 
as  wdl  the  said  Bichard  and  Betyamin  as  the  said  John,  by 
their  said  attomies ;  and  thereupon  the  said  John  further 
prays  leave  to  imparl  here,  until  the  30th  day  oijvly  instant; 
and  he  has  it,  &c.;  the  same  day  is  given  to  the  said  Bichard 
and  Berffomin  here,  &c.  At  which  day  here  come  as  well  the 
said  Bichard  and  Benjamin  as  the  said  John^  by  their  said  at- 
tomies; and  thereupon,  the  said  Bichard  and  Benjapnn  pray  Plea. 
that  the  siud  John  may  answer  the  said  declaration.    And  Nonaasumput. 


7f  Pea<sock  verms  Bell  and  Kendall. 

Peacock  v.   the  said  Jokn^  as  before,  defends  the  wrong  and  injury  when^ 
Bbli.  and     ^  ^^j  ^^^  ^|.  i^^  ^^  ^lot  undertake  and  promise  in  man- 
^  *  M  ner  and  form  as  the  said  Bichard  and  Befgamin  h«fe  above 

thereof  complained  against  him;  and  of  tbb  he  puts  himself 
Inue.  upon  the  countxy,  &c     And  the  said  Richard  and  Beiffotmn 

Venire.  likewise,  &c.    Therefore  the  sheriff  is  commanded  that  he 

cause  to  come  here  on  J^ursdi^  the  16th  day  o(  August  next 
comings  at  eight  o'clock  in  the  forenoon  of  the  same  day, 
twelve,  &c  by  whom,  &a  and  who  neither,  &c.  to  recognise^ 
&C.  because  as  well,  &c  At  which  day  and  hour  here  come 
as  well  the  said  Bichard  and  Bergamin  as  the  said  John^  by 
their  said  attomies ;  and  the  sherifi^  to  wit,  Thomoi  DaoMm 
knight,  now  returns  the  said  writ  of  our  lord  the  king  of 
venire  facias  to  him  in  form  aforesaid  directed,  together  with  a 
panel  of  the  names  of  the  jurors  annexed  to  the  same,  in  all 
things  served  and  executed :  and  the  jury  impanelled  thereon, 
being  called,  do  not  come;  therefore  thesheiiff  is  commanded 
HabcM  corpor*  that  he  have  their  bodies  here  the  same  Thursdmf  the  16th  day 
juntorum.  cS  August  instant,  at  two  o'clock  in  the  afternoon  of  the  same 
day;  the  same  day  and  hour  are  given  to  the  said  parties  here, 
&c.  At  which  day  and  hour  come  as  well  the  said  Bichard 
and  Benjamin  as  the  said  John^  by  their  said  attomies;  and 
the  sheriff,  to  wit,  Thomas  Davison  knight,  now  returns  here 
the  said  writ  of  habeas  corpora  juratorum  to  him  in  form  afore- 
said directed,  together  with  a  panel  of  the  names  of  the  jurors 
thereto  annexed,  in  all  things  served  and  executed;  and  the 
jury  impanelled  therein,  being  called,  likewise  come;  and 
being  chosen,  tried,  and  sworn  to  speak  the  truth  of  the  pre- 
Vodict  for  the  mises,  upon  their  oath  say,  that  the  said  John  did  undertake 
plMsdA.  ^^j  promise  in  manner  and  form  as  the  said  Bichard  and  Ben-- 

jamin  have  above  declared  against  him;  and  thq^  assess  the 
damages  of  the  said,  Bichard  and  Benfomin,  on  occasion  of  the 
non-performance  of  the  said  promise  and  undertaking,  be- 
sides their  costs  and  charges  by  them  about  their  suit  in  that 
behalf  expended,  to  SO/.  1  Is*  2d.  and  for  those  costs  and 
jttdgnentfor  charges  to  405.  Therefore  it  is  considered  that  the  said 
the  pUintifis.  Sickard  and  Beiyamin  recover  against  the  said  John  their  said 
damages  to  32/.  lis.  2d.  by  the  said  jurors  in  form  aforesaid 
assessed,  and  also  5/.  by  the  court  here  awarded  of  increase  to 
the  said  Bichard  and  Benjamin  at  their  request,  for  their  said 
costs  and  charges,  which  said  damages  in  the  whcJe  amount 
to  97/.  1  Is.  2d. ;  and  the  said  John  in  merpy,  &c 
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Afterwards,  to  wit,  on  Wednesday  next  after  the  octave  of  Peacock  v. 
&.  HOary  then  next  following,  befoite  our  lord  the  king,  at  ^^^^^* 
Wesimnstery  comes  ^e  said  John  Peacock  by  W.  Biggy  his 
attorney,  and  says,  that  in  the  said  record  and  process,  and 
also  in  giving  the  judgment  aforesaid,  there  is  manifest  error 
in  this,  that  it  appears  by  the  said  record  that  the  said  judg* 
ment  was  given  for  the  said  Richard  Bell  and  Benjamin  Ken^ 
dal  against  the  said  Jdhh  Peacock;  whereas  judgment  ought 
by  the  law  of  the  land  to  have  been  given  for  the  smd  John 
Peacock  against  the  said  Richard  Bell  and  Benjamin  Kendal^ 
therefore  in  that  there  is  manifest  error;  and  the  said  JbAn 
Peacock  prays  the  writ  of- our  said  lord  the  king  to  warn  the 
md  Richard  Bell  and  Benjamin  Kendal  to  be  before  our  lord 
the  king  to  hear  the  record  and  process  aforesaid,  and  it  is 
granted  to  him,  &c.  Whereupon  the  sheriff  is  commanded.  Scire  facias. 
that  by  good,  &c.  he  make  known  to  the  said  Richard  Bell, 
and  Benfomin  Kendal  that  they  be  before  our  lord  the  king  on 
the  octave  of  the  Purification  of  the  blessed  Virgin  Mary^ 
wheresoever,  &c.  to  hear  the  said  record  and  process,  if,  &c. 
and  further,  &c«  the  same  day  is  given  to  the  said  John  Pea^ 
cockp  &c.  At  which  day,  before  our  lord  the  king  at  West- 
minster^  comes  the  said  John  Peacock  by  his  said  attorney,  and  VioBcomei  non 
the  sheriff  has  not  sent  the  writ  thereof,  &c.  And  the  said  "^***"*^* 
Richard  Bell  and  Benjamin  Kendal  on  the  same  day,  being  so- 
lemnly called,  likewise  come  by  A.  B.  their  attorney :  where- 
upon the  said  John  Peacock^  as  before,  says  that  in  the  said 
record  and  process,  and  also  in  giving  the  said  judgment,  there 
is  manifest  error,  alleging  the  said  errors  by  him  in  form 
aforesaid  alleged,  and  prays  that  the  said  judgment,  for  the 
said  errors,  and  others  being  in  the  ^aid  record  and  process, 
may  be  revoked,  annulled,  and  entirely  held  for  nothing,  and 
that  he  may  be  restored  to  all  things  which  he  has  lost  by 
occasion  of  the  said  judgment;  and  that  the  court  of  our 
said  lord  the  king  here  may  proceed  as  well  to  tlie  examin- 
ation of  the  said  record  and  process,  as  of  the  said  matter  above 
assigned  for  error ;  and  that  the  said  Richard  Bell  and  Benja" 
mrn  Kendal  may  rejoin  to  the  said  errors,  &c.  Whereupon 
the  said  Richard  Bell  aif d  Benjamin  Kendal  say,  that  neither  in  NuUo  est  em- 
tbe  said  record  and  process,  nor  in  giving  the  said  judgment,  *""' 
is  there  any  error ;  and  they  pray  that  the  court  of  our  said 
lord  the  king  here  may  proceed  as  well  to  the  examination 
of  the  said  record  and  process,  as  of  the  said  matters  above 
assigned  for  errors. 

Vol.  I.  I 
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Peacock  versus  Bell  and  Kendal. 

t£:  sitb.  "pi^^OR  brought  by  Peacock  against  BeU  and  Kendal 
18S;  8S6.  ''-^  upon  a  judgment  in  the  coun^  palatine  of  Durham^ 

i7!*w«id^.  ^•^^^  ^'^  ™^  Xiwrffl^  being  pUuntifiB  there,  declared  that 
Cooper,  and  1  the  defendant  Peacock^  on  the  11th  of  Naoember^  in  the  I7th 
T^wr^Twidf.'  y®*^  of  the  reign  of  the  now  king,  at  the  city  cf  Durham^  was 
It  is  not  necet.  indebted  to  the  pluntifis  in  S9/.  for  divers  merchandises  and 
inld«citt^n  wares  by  the  said  plaintiffi  to  the  defendant,  before  that  time, 
mtiie  court  of  gold  and  delivered,  and  being  so  indebted,  he  promised  to 
ktinTof  Durl  V^l*  Upon  noH  assumpsit  pleaded,  a  verdict  and  judgment 
ham,  that  tbe      ^Qg  myeu  for  the  pIainti£P  on  the  action  there ;  and  now  upon 

caiue  of  action  or  ».      .  ^ 

arow  within  ito  a  Writ  of  error  brought,  and  the  common  error  assigned,  ex.- 

i^Adlte  »S^  ception  was  taken  to  the  declaration,  that  it  was  declared  that 

tended,  a*  it  is    the  defendant  in  the  action,  at  the  city  of  Durham^  was  in* 

J^^J^ltTi)  d^b^  ^  ^^  plaintiflS  in  89/.  for  divers  merchandises,  &c. 

[  74  ]       before  that  time  sold  and  delivered,  but  it  is  not  said  there 

sold  and  delivered,  and  therefore  it  does  not  appear  to  be 

within  the  jurisdiction  of  the  court :  for  though  it  is  said  that 

the  defendant  was  indebted  at  the  city  of  Durham^  yet  it  does 

not  appear  but  that  the  wares  might  be  sold  and  delivered  at 

A  eontnct  in     another  place  out  of  the  jurisdiction  of  the  said  court ;  and  a 

oneplaoemakea  ,       ,.  x-     i  i  u  J^.        • 

a  man  a  debtor  Contract  m  a  particular  place  makes  a  man  debtor  m  every 
in  every  place,    place  in  England.  (2)     And  for  this  exception  many  judg- 

(1)  So  it  is  with  respect  to  the  courts  county  where  the  contract  was  made, 
of  great  sessions  in  Waks^  county  pa-  it  is  enacted,  that  if  by  the  declaration 
latine  of  Chester^  and  the  court  of  it  appears  that  the  contract  was  in 
^y*  te]    1  Lev. 208.  Pigge  v.  Gardner*  another  county  than  where  the  writ  wu 

(2)  So  is  1  Lev.  96.  Whitehead  v.  brought^  the  writ  shall  abate,  llierefore 
Brown.  1  Sid.  87*  Godfrey  v.  Saunders,  'since  that  statute,  if  it  appear  upon  the 
By  the  common  law  account,  debt,  record  that  the  contract  was  in  another 
covenant,  and  such  actions,  being  in  county,  it  is  error.  Com.  Dig.  Ac- 
their  nature  transitory,  might  have  been  tion  (N.6).  But  as  obh'gations  and 
brought  in  any  county,  for  dehitum  et  other  contracts  in  writing,  whether 
contractus  sunt  nuUius  loci,  2  Inst.  231.  under  seal  or  not,  are  now  dated  at 
7  Rep;  3.  a.  Bulu)er*9  case.  But  by  large,  and  not  at  any  particular  place, 
statute  6  Ric.  2.  c.  2.  to  the  intent  that  it  can  rarely  happen  that  it  should  appear 
debt  and  account,  and  all  other  such  in  the  declaration  that  die  contract  was 
actions  might  be  brought  in  the  same  made  in  another  county ;  [A]  therefore, 

B^BB9BSSB8B!^BEBaaSBeSSS3a^S9= 

[^]  See  3  East,  12S.  Grant  y.  Bagge,  [A]  It  is  usual  in  actions  on  bills  of 
as  to  the  privileges  and  jurisdiction  of  exchange  and  promissory  notes,  which 
the^  bishop  of  JB/y.  ar^  uniformly  dated  at  some  partieu* 
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ments  out  of  mferior  courts  are  daily  rerersed:  which  was  Peacock  v. 
agreed  to  on  the  other  side  (1).     But  it  was  answered,  that    ^^^^  ^^ 
although  it  was  a  good  exception  to  a  declaration  in  an  infe* 
rior  oour^  for  the  reasons  before  given,  yet  in  this  case  it  is 


Kekdal. 


notwitfastandiog  this  statute,  actions  of 
debt,  covenant,  and  all  other  transitory 
actions,  may  still  be  brought  in  any 
county  as  before  the  statute ;  with  this 
difierence,  that  the  court  will  now  in 
some  of  those  actions,  upon  affidavit 
made,  that  the  cause  of  action  arose  in 


another  county,  and  not  in  the  county 
where  the  action  is  laid,  nor  elsewhere 
out  of  the  other  county,  change  the 
venue ;  for  the  judges  have  construed 
the  statute  to  empower  them  to  change 
the  venue  under  those  circumstances. 
See  2  Saund.  5/.  in  the  note.  [»J.    But 


lar  place,  to  state  that  place  in  the 
declaration,  adding  some  place  in  the 
county  in  which  the  action  is  brought 
for  a  venue :  and  in  actions  on  foreign 
bills  this  is  altoays  done.  But  in  neither 
case  is  it  neeeiwry  to  state  the  place  of 
the  real  date.  Bayley  on  Bills,  178. 
5  Campb.  9M.  HouriH  v.  Morris.  And 
with  reference  to  the  stat.  6  R.  2.  c.  2. 
it  may  be  a  question  when  the  venue  is 
laid  in  a  different  county  from  that  in 
which  the  bill  is  dated,  whether  such  a 
statement  in  actions  of  debt  on  inlandbilb 
be  not  bad  on  special  demurrer.  But 
probably  it  would  be  held  not,  as  the 
court  will  not  take  judicial  notice  that 
any  particular  place  is  situate  in  any 
particular  county.  In  2  B.  &  A.  301. 
Kearney  v.  Kingj  the  court  refused  to 
take  notice  that  Dublin  was  in  Ireland. 
Chitty's  Rep.  28.  S.C.  See  further, 
1  Bain.  A  Cres.  16.  Sprotole  v.  Legge. 
So  in  4  B.  &  A.  243.  DeybeV^  case,  the 
court  refused  to  take  notice  that  a  ves- 
sel, stated  to  be  within  eight  leagues 
of  that  part  of  the  coast  of  Great  Bri- 
tarn  called  Suffolk^  to  wit,  within  eight 
leagues  of  Orfordness,  in  the  county  of 
Sftffidk,  was  not  within  four  leagues 
of  the  coast  of  Great  Britain^  between 
the  North  Foreland^  in  Kent,  and  Beacky 
Headf  in  Sussex.  The  assignee  of  a 
bail*bond  may  lay  the  venue  any  where, 
although  the  declaration  usually  states 


the  bond  to  have  been  taken  within  the 
bailiwick  of  the  officer  to  whom  the 
process  is  directed.  2  Ld.  Raym.  1455. 
Gregson  v.  Heather.  2  Str.  727.  S.  C. 
Fort.  S66.  S.  C.  The  reasons  given  are 
not  satisfactory,  and  it  may  be  a  ques^ 
tion  whether  the  stat.  6  R.  2.  c.  2.  does  ^ 
not  apply  to  such  a  case.  The  contract 
is  the  bail-bond,  and  if  it  be  necessary 
to  aver  in  the  declaration  that  the  bond 
was  taken  by  the  sheriff  within  his  baili- 
wick, this  action  seems  to  be  directly 
within  the  stat.  6  R.  2.  It  should  seem, 
however,  that  such  an  averment  is  not 
necessary,  for  although  the  sheriff  can- 
not arrest  out  of  his  county,  yet  there 
is  nothing  to  prevent  the  bond  being 
executed  any  where.  See  the  doctrine 
of  venues  fully  and  elaborately  discussed 
in  the  judgment  of  Lord  MansfieldCJ. 
1  Cowp.  165.  Mostyn  v.  Fabrigas. 

[i]  The  plaintiff  may  change  the 
venue  directly^  in  the  term  in  which 
the  defendant  appears,  and  indirectly 
afterwards,  by  moving  to  amend,  wher- 
ever he  can  shew  a  substantial  ground 
for  it.  See  Tidd,  p.  631 .  et  seq.  and  the 
cases  there  cited. 

The  defendant  may  in  general  change 
the  ventie  in  all  transitory  actions, 
where  he  can  make  affidavit  that  the 
cause  of  action  is  wholly  confined  to  a 
single  county.  And  as  he  cannot  make 
such  an  affidavit  in  actions  on  deeds,  or 
I  2 
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Pkacock  v.   no  exception ;  for  the  court  of  the  county  palatine  is  an  ori- 

Bkll  and       -^y  ^^^  ^^^  reckoned  in  the  number  of  superior  courts ; 

^       \        i  as,  in  the  statute  of  8  Jac.  1.  c.  8.  executions  m  the  courts  ot 

the  counties  palatine,  and  great  sessions  in  JValeSf  in  certain 


as  it  would  be  hard  to  conclude  the 
plaintiff  by  the  single  afBdavit  of  the  de- 
fendant,  the  pWntiff  may  bring  back  the 
venue,  upon  his  undertaking  to  give 
evidence  of  some  matter  in  issue,  in  the 
county  where  the  action  is  brought;  and 
if  on  the  trial  he  fails  to  do  so,  he  must 
be  nonsuited,  which  in  this  case  has  the 
same  effect  as  abating  the  writ  according 
to  the  statute-     GUb.  Hist.  C-  B.  8d 


ediUon,  90.  2  Black.  Rep.  1082, 1088. 
Santler  v.  Heard.  Cowp.  410.  Bruck- 
show  V.  Hopkins.  2  Term  Rep.  275. 
Watkins  v.  Totoers.  [*] 

(I)  In  actions  in  inferior  courts,  it 
is  necessary  that  every  part  of  that 
which  is  the  gist  and  substance  of  the 
action  should  appear  to  be  within  their 
jurisdiction;  therefore  the  consider^ 
ation  of  the  promise  must  be  laid  in 


other  written  instruments,  he  cannot  in 
those  cases  change  the  venue,  except 
under^  special  circumstances.  See  the 
cases  collected  in  Tidd,  628.  etseq.; 
from  an  investigation  of  which  it  would 
appear,  that  the  c^urt,  in  cases  of  this 
nature  are  much  influenced  by  a  con- 
sideration, whether  the  change  of  venue 
will  facilitate  the -production  of  evi- 
dence. The  courts  will  also  change  the 
venue  in  some  cases  where  the  defend- 
ant cannot  make  the  usual  affidavit,  on 
special  reasons  assigned;  as  the  resi- 
dence of  all  the  witnesses  in  another 
county,  or  circumstances  shewing  that 
an  impartial  trial  cannot  be  had  in  the 
county  where  the  venue  is  laid.  See 
Tidd,  625.  et  seq.  and  8  Taunt.  685. 
Parker  v.  EaOwood. 

[Jc]  The  rule  is  positive  in  K.  B.  that 
the  undertaking  must  be  to  give  material 
evidence  in  the  county  where  the  venue  is 
laid ;  2  B.  &  A.  618.  Wood  v.  Perkes ; 
but  io^C.  B  Jt  seems  sufficient  if  the  plain* 
tiff  undertake  .to  give  material  evidence 
either  in  the  county  where  the  venue  is 
laid»  or  in  some  third  county.  7  Taunt. 
178.  Pmdy. Rich.  2  Marsh,494.  S.C. 
In  K.  B.  the  rule  to  change  the  venue 
is  absolute  in  the  first  instance ;  but  in 


C.  B.  it  is  a  rule  nisi  only.  Tidd,  SSI, 
et  seq.  As  to  what  shall  be  a  sufficient 
compliance  with  this  undertaking*  see 
Tidd,  6SS.  et  seq.  and  the  cases  there 
cited.  In  two  cases  before  Abbott  C.J. 
it  has  been  held,  that  in  actions  against 
country  commissioners  of  bankrupt  for 
imprisoning  witnesses  for  prevarication, 
evidence  of  the  plaintiff's  having  been 
brought  before  a  judge  in  London,  on 
a  habeas  corpus^  is  not  material  evi- 
dence to  satisfy  the  plaintiff's  under- 
taking, upon  the  principle  that  his 
being  so  brought  up  is  the  plaintiff^s 
own  act,  and  that  the  plaintiff  must  give 
evidence  of  some  act  either  of  the  de- 
fendant, or  a  third  person,  or  of  some 
record,  tending  to  prove  the  issue 
joined  in  the  county  in  which  the  venue 
is  laid.  Norris  v.  Wardent  London  Sit 
tings  after  M.  T.  2  G.4.  K.  B.  Dame 
V.  ■  ,  ibid. ;  in  which  iast  case  the 
being  brought  up  on  the  habeas  corpus 
was  laid  in  the  declaration  by  way  of 
special  damage.  The  undertaking  to 
give  material  evideDce,  if  made  before 
plea,  applies  to  the  facts  in  the  declar- 
ation, and  not  to  the  issues  which  may 
ultimately  be  joined.  1  Tatmc.  51  S» 
Cockerell  v.  Chambefiayne. 
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cases  there  specified,  shall  not  be  stayed  by  writ  of  error  with*    Psacock  v. 
out  security,  any  more  than  in  the  courts  at  Westminster,     ^bll  and 
Aad  9  Hen.  7.  12.  6.  *  recovery  at  fVestminster  of  lands   in  ,  ^^g^PAu^ 
a  county  palatine  is  void,  because  out  of  the  jurisdiction  of  *  Bro.  Cinque 
the  courts  at  Westminster.     And  the  courts  at  Westminster  ^°"^*®- 
will  take  judicial  notice  of  the  proceedings  of  the  courts  of  Westminster 
the  counties  palatine^  as  well  as  of  the  courts  of  great  sessions :  ^  take  judi- 
as   Cro.  Car.  179.  f   this  court  took  judicial  notice  of  the  proceeding  of 
process   of  the  great   sessions.      So  Cro.  Eliz.  503.  J  this  ^ctmrUi^ihe 

*  »  counties  wfw- 

court  took  nodceof  the  custom  in  WaleSf  to  give  judgment  tine,  end  of  the 


final  upon  a  quod  ei  dtfbirceat.    And  the  courts  of  the  counties  ^^ 
palatine  do  not  certify  their  jurisdiction  upon  a  writ  of  error,  f  Griffith  y. 
any  more  than  the  court  of  Common  Bench,  because  this  Jenkins. 
court  takes  judicial  notice  of  their  jurisdiction.     And  all  the  JjfnXll!***"'  ^* 
entries  of  judgments^in  the  counties  palatine  are  '^  ideo  canst'  The  entry  of  a 
•*  deratum  est;'  generally  (without  saying  per  curiam),  as  well  i^fJ^TcLIIrt" 
as  in  the  Common  Bench ;  and  yet  such  an  entry  is  bad  in  an  muH  he,  ideo 
inferior  court,  as  it  has  been  oftentimes  adjudged.    And  the  i^*^™^!^ 
rule  for  jurisdiction  is,  that  nothing  shall  be  intended  to  be  otherwise  it  u 
out  of  the  jurisdiction  of  a  superior  court,  but  that  which  spe^  Nothing  shall 
dally  appears  to  be  so  ;  and,  on  the  contrary,  nothing  shall  ^  intended  to 
be  intended  to  be  within  the  jurisdiction  of  an  inferior  court  jurisdictum  of  a 
but  that  which  is  so  expressly  alleged.  (1)    And  though  the  '^jferior  amn, 

the  declaration  within  the  jurisdiction,  trial  to  have  been  within  the  jurisdic- 

1  Lev.  50.  Rumsy  v.  Atkinson.  69.  Little-  tion,  and  none  of  the  statutes  of  jeofails 

bo^y.  Wright,  96.  Whitehead  y.  Brown,  extend  to  it.  Ibid.    But  as  to  such  mat- 

&C.  Sir  T.  Raym.  75.      1  Lev.  KH,  ters  as  are  inserted  on ly^rag^at^a/f on 

105.  Drake  v.  Beare.  137*  Price  v.  HiU.  qfdamagesy  and  might  be  omitted,  and 

ISS.  Cofiet  V.  Pierson.    156.  .Stone  v*.  yet  the  action  remain,  it  is  not  necessary 

Wttddington,      2  Lev.  87.  Handip  v.  to  lay   them   within   the   jurisdiction. 

Coater.    8.C.  1  Vent.  US;    1  Sid.  87.  1  Salk.  4(H.  Stanian  v.  Davies.     Cro. 

Godfrey  v.  Saunders.    1  Vent.  2.  Hedy  Car.  570.  Ireland  v.  Lochvood.    1  Roll. 

y.Ward.     2  Ld.  Raym.   ISIO,  isil.  Abr.  546.  pi.  4.  S.  C.    Sir  Will.  Jones, 

Winford  v.  Powell.   Ibid.  796.  Stanian  448.  Thurston  v.  Vincent. 

y.  Davies.    S.C.    1  Salk.  404.     1  Ld.  (1)  See  2  Ld.  Raym.  1310,  1311. 

Raym.  21 1 . v.  Lee.   12  Mod.  598.  Winford  v.  Powell.    Ibid.  796.  Stanian 

Stedman  v.  Robinson.     6  Mod.  223-  y.  Davies.    1  Bac.  Abr.  562.    If  a  man 

Stanyon  v.  Daois.   2  Wils.  16.  Waldodk  bring  an  action  in  an  inferior  court, 

V.  Cooper.     1  Term  Rep.  151.    Trevor  where  the  cause  of  action  did  not  arise 

V.  WM*     And  the  omission  of  it  is  within  its  jurisdiction,  and  the  person 

error,  even  afler  verdict,  1  Term  Rep.  or  goods  of  the  defendant  are  taken  in 

152.    For  the  court  will  not  intend  that  execution  under  its  process,  though  the 

the  consideration  was   proved  at  the  judge  and  officers  oi  the  court  arc  ex. 
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Bei.l  and 
Kbndal. 

^^ . ' 

but  what  ex. 
pressly  nppean 
to  be  so  J  nor 
within  thejurigm 
diction  of  an  in* 
fsrior  court,  but 
what  is  expressly 
alleged  to  be  so. 


court  of  the  county  palatine  is  inferior  to  this  court  of  Kingfs 
Bench)  yet  that  does  not  prove  it  to  be  an  inferior  court,  in 
the  sense  that  it  ought  to  certify  every  thing  precisdy ;  for 
the  Common  Bench  is  inferior  to  this  court ;  but  yet  it  is  an 
original  and  superior  court,  of  which  the  law  itself  takes 
notice :  and  so  is  the  court  of  the  county  palatine :  and,  con- 
sequently,  the  omission  of  the  word  (there}  in  the  declaration 
is  no  error,  because  it  shall  be  intended  that  the  contract  was 
made  within  the  jurisdiction,  if  it  does  not  appear  to  the  con** 
trary,  as  in  this  case. 

And  of  such  <^inion  were  Wyndham  and  Mcreton  justices ; 
but  Kelynge  chief  justice,  and  Twysdtn^  held  the  contrary,  and 
that  the  declaration  was  erroneous  for  this  point  And  after* 
wards,  at  anodier  day,  it  was  moved  again ;  and  then  TmfS" 
den  said,  that  he  had  consulted  with  the  other  judges,  and 
they  were  all  of  opinion  that  the  court  of  the  coun^  palatine 
was  an  original  superior  court,  and  therefore  the  declaration 
was  good :  but  if  it  hod  been  so  in  an  inferior  court,  it  had 
been  bad ;  wherefore  the  judgment  was  affirmed  by  Twifsdefij 
Wyndhamj  and  Mcreton  $  Kelynge  retaining  his  former  opi- 
nion. —-&miu/tfr5  of  counsel  with  the  defendants  in  the  writ  of 
error. 


cused,  if  it  had  jurisdiction  over  the 
cause  [/]i  yet  the  plaintiff  in  the  action 
is  considered  as  a  trespasser.  6  Term 
Rep.  2i5.    Bex  v.  Danser.     And  the 


attorney  for  the  plaintiff  has  beea  so 
considered  where  he  bad  acted  beyond 
his  duty  or  authority  as  an  attorney. 
4  Burr.  2108.  Goodwin  v.  GMons.  [in} 


[/]  So  in  S  M.  &  8.  411.  Achertey  v. 
ParkimoTty  it  was  held,  that  an  action  on 
the  case  would  not  lie  against  the  vicar- 
general  of  the  bishop  for  excommuni* 
catiog  a  person,  though  the  proceed* 
ings  were  erroneous,  and  set  aside  upon 


appeal,  the  vicar-general  having  juris- 
diction over  the  subject  matter,  and 
there  being  no  malice. 

[m]  See  -post,  2  Saund.  101  y.  note 
(2). 
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Mich.  18  Car.  II.  Reg.  Rol.  67S. 

v^dnncMtrv^l'nE  it  remembered,  that  heretofore,  to  wit,  in 
to  wi       J  jj  ^j^^  ^^^  ^^  Easter  last  past,  before  our  lord 

the  kiDg^  at  Westminster^  came  Thomas  Lcewe  by  Charles 
BaUettj  his  attorney,  and  brought  here  into  the  court  of  our 
said  lord  the  king^  then  there,  his  certain  bill  against  Thomas 
Kingf  in  the  custody  of  the  marshal,  &c.  of  a  plea  of  trespass ; 
and  there  are  plec^^  of  prosecution,  to  wit,  John  Doe  and 
Richard  Boe^  which  said  bill  follows  in  these  words,  to  wit: 
Waranckshire^  to  wit,  Thomas  Ijme^  gent  complains  of  Thomas  Anault,  bau 
Kiw.  h&nst  in  the  custody  of  the  marshal  of  the  marshalsea  of  ^^y^  &!« 

^  ^  unpruonumit. 

oar  lord  the  king,  before  the  king  hiinsel^  for  that  he^  on  the 
Ist  day  of  Aprils  in  the  1 8th  year  of  the  reign  of  our  lord 
Charles  the  Second,  now  king  ot  England^  &c.  at  the  borough 
of  Warwick^  in  the  said  county,  with  force  and  arms,  &c.  did 
make  an  assault  upon  him  the  said  Thomas  Lcnoe^  and  did 
then  and  there  beat,  wound,  imprison,  and  ill-treat  the  said 
Jhmas  Ltmey  and  detained  and  kept  him  the  said  Thomas 
Lame  in  prison  without  any  reasonable  cause,  against  the  will 
of  him  the  said  Thomas  Lawe^  and  against  the  law  and  custom 
of  this  realm  of  England,  for  a  long  time,  to  wit,  for  the  space 
of  two  days,  and  other  wrongs  to  him  then  and  there  did, 
^UDst  the  peace  of  our  swd  lord  the  now  king,  and  to  the 

I  4 
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Laws  v.      damage  of  the  said  Thomas  Ltme  of  40/. ;  and  therefore  be 
,    ^'^^*    ,  brings  suit,  &c. 
r  i^y  •]  And  now*  at  this  day,  to  wit,  Friday  next  after  the  mor- 

row of  the  Holy  Trimty^  in  this  same  term,  until  which  day 
the  said  Thomas  King  had  leave  to  imparl  to  the  said  bill. 
Plea.  and  then  to  answer,  &c.  before  our  lord  the  king  at  Westmin^ 

ster^  comes  as  well  the  said  Thomas  Lemx^  by  his  said  attorney, 
as  the  said  Thomas  King  by  Abraham  Giiions,  his  attorney; 
and  the  said  Thomas  King  defends  the  force  and  injury  when, 
Af  to  the  as.      &C. ;  and  as  to  the  assaulting,  beating,  wounding,  and  ill-treat- 
wlnto^d   ^^S  of  him  the  said  Thomas  Lawe  above  supposed  to  be  done, 
iU-trating,        he  the  said  Thomas  King  says  that  the  said  Thomas  Lcewe 
'  ought  not  to  have  or  maintain  his  said  action  thereof  against 

him,  because  he  says  that  the  said  Thomas  LawCy  on  the  siud 
1st  day  of  Aprilj  in  the  said  18th  year  of  the  reign  of  oar 
said  lord  the  now  king,  at  the  borough  of  Warwick  aforesaid, 
in  tlie  county  aforesaid,  did  make  an  assault  upon  him  the  said 
■on  unult  de-  Thomas  Kifigf  and  him  would  have  beat,  wounded,  and  ill- 
"**"*  treated ;  whereupon  the  said  Thomas  King  did  then  and  there 

defend  himself  against  the  said  Thomas  Lawe;  and  so  the  said 
Thomas  King  says,  that  if  any  harm  or  mischief  then  and  tliere 
happened  to  the  said  Thomas  Lawe^  it  was  from  the  said  Tho^ 
mas  Lawe^s  own  assault,  and  in  defence  of  himself  the  said 
Thomas  King;  and  this  he  is  ready  to  verify :  wherefore  he 
prays  judgment  if  the  said  Thomas  Lawe  ought  to  have  or 
and  as  to  the  maintain  his  said  action  thereof  against  him,  &c.  And  as  to 
'**'  ^^  *U  the  residue  of  the  said  trespass,  except  the  imprisoning  and 


.      ^  except  I 

impriionment     detaining  of  him  the  said  Thomas  Lawe  in  prison  for  the  space 
wtm^.  '^^  ^^  eleven  hours,  he  the  said  Thomas  King  says,  that  he  is  not 
thereof  guilty,  and  of  this  he  puts  himself  upon  the  country ; 
and  the  said  Thomas  Laxoe  thereof  likewise,  &c.     And  as  to 
the  imprisoning  and' detaining  of  him  the  said  Thomas  Lame 
in  prison  for  the  space  of  eleven  hours,  the  said  Thomas  King 
says,  that  the  said  Thomas  Lawe  ought  not  to  have  or  main- 
tain his  said  action  thereof  against  him,  because  he  says  that 
the  imprisoning  and  detaining  of  the  said  Thomas  Lawe  in 
prison  for  the  said  space  of  eleven  hours  was  done  at  the  city 
of  Caoenhry^  in  the  county  of  the  said  city,  on  the  10th  day  of 
January^  in  the  16th  year  of  the  reign  of  our  said  lord  the 
Defendant  one    now  king ;  and  that  he  the  said  Thomas  King^  on  the  said  10th 
ofthedtyof'     day  o(  January^  in  the  16th  year  aforesaid,  and  for  die  space 
Coventry.         of  two  weeks  then  next  following,  was  one  of  the  sheri&  of 
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'  tSie  county  of  the  said  city  of  Coventry^  and  on  the  same  day     Lawe  v. 
and  year  last  aforesaid,  at  the  said  city  of  Coventry^  in  the  said  ^    Kiwo.     ^ 
county  of  the  said  city  of  Caoentry^  was  in  the  execution  of  ' 

his  said  office,  with  divers  of  his  officers  and  servants ;  that  is 
to  say,  in  watching  and  guarding  the  common  gaol  in  the 
county  of  the  said  city,  and  the  prisoners  being  in  the  same, 
lest  any  of  them  should  escape  out  of  the  said  gaol :  and  the 
said  Thomas  King  so  being  there  upon  that  occasion,  the  said       [  78  ] 
Thcmas  Lawej  before  the  sud  time  in  which  the  said  imprison- 
ment was  done^  to  wit,  on  the  same  day  and  year  last  afore- 
said, at  the  hour  of  deven  in  the  night  erf*  the  same  day,  being  ^!^f^**^ 
an  unseaaonable  hour,  at  the  said  city  of  Caoeniryj  in  the  UMdefenduitin 
county  of  the  said  dty,  did  make  an  assault  upon,  him  the  said  S^^Sioffiw  ^ 
Thomas  King,  then  bemg  one  of  the  sherifis  of  the.  county  of  elev«n  at  nij^; 
the  said  city  of  Coventry^  in  the  county  of  the  said  city,  and 
tiidi  and  there  in  the  execution  of  his  said  office  as,  aforesaid, 
and  him  the  said  Thomas  King  did  then  and  there  strike  and 
beat  with  his  fist,  gainst  the  peace  of  our  lord  the  now  king, 
and  to  the  disturbance  and  interruption  of  the  said  Thomas 
King  in  the  due  execution  of  liis  said  office ;  and,  by  scuffling 
and  beating  did  then  and  there  prevent  the  said  TTiomas  King 
from  the  execution  of  his  said  office,  insomuch  that  the  said 
T^mas  King  could  not  attend  to  his  said  office  there ;  where-  wherefore  the 
upon  the  said  Thomas  Kingy  for  the  preservation  of  the  peace  ^dtoT^^J^ 
of  our  said  lord  the  now  king,  and  lest  the  said  Thomas  Lawe  him  until  the 
should  any  further  hinder  or  disturb  him  the  said  Thomas  King  to^riSJ^hi^' 
in  the  execution  of  his  said  office,  then  and  there  took  the  said  before  a  justice 
Thomas  Lawe  and  detained  him  for  the  space  of  eleven  hours,  **  ^  ^**'**» 
that  is,  to  say,  until  the  next  morning,  that  the  said  Thomas 
Lawe  might  be  brought  before  one  of  our  said  lord  the  king's 
justices  of  the  peac^  and  at  the  said  city  of  Coventry  did 
bring  the  said  Thomas  Lawe  as  soon  as  he  could,  to  wit,  at 
the  end  of  the  said  eleven  hours,  before  Ralph  Phillips  then 
mayor  of  the  said  city  of  Coventry^  and  one  of  the  justices  of 
the  peace  of  our  said  lord  the  now  king,  assigned  to  keep  the 
peace  within  the  county  of  the  said  city ;  which  said  justice 
did  then  and  there  order  and  cause  the  said  Thomas  Lawe  to  who  ordered 
find  sufficient  bail  for  his  appearance  at  the  next  assizes  for  the  ^^^  ^^  *»^ 
coun^  of  the  said  city,  to  answer  the  said  offence.     Which  ance  at  the 
said  imprisoning  and  detaining  in  prison  of  him  the  said  Tho-  ''">*^ 
mas  Lauoe  for  the  said  space  of  eleven. hours  on  the  occasion 
aforesaid  made,  is  theisame  trespass  as  to  the  imprisonment  ^ 

and  detaining  in  prison  of  the  said  Thomas  Lawe  for  the  said  tnmsgressio. 
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tapBce  of  time,  whereof  he  the  said  I%omas  Lowe  now  abo^ 
Qomplaiiis  against  him  *  ^  without  this,  that  the  said  Thcmas 
King  is  guilty  of  the  said  trespass  withii)  the  said  borou^  of 
WufwidCf  or  elsewhere  out  of  the  said  dty  of  Coventry  j  and 
f  without  this,  that  the  said  Thomas  King  is  guilty  of  the 
said  trespass  on  the  said  1st  day  of  Aprils  or  at  any  other 
time  before  the  said  T%oma$  King  was  one  of  the  sheriffi  of 
the  county  of  the  said  city,  or  after  the  said  Thomas  King  was 
discharged  from  that  office,  as  he  the  said  TAomasIdnoe  above 
thereof  complains  against  him ;  and  this  he  is  ready  to  .verify : 
vrherefore  he  prays  judgment,  if  the  said  Thomas  Lame  ou^t 
to  have  or  maintain  his  said  action  thereof  against  him,  &c.  «— 
JEeL  Saunders. 

And  the  said  Thomas  Laeme^  as  to  the  said  plea  of  the  sud 
ThomdJS'King  by  him  in  manner  and  form  aforesud  pleaded, 
as  to  the  assaulting,  beating,  wounding,  and  ill-tieating  of  the 
said  Thomas  Lawe^  says,  that  he  by  any  thing  by  the  said 
Thomas  King  above  in  pleading  alleged,  ought  not  be  barred 
from  having  his  said  action  thereof  against  the  said  J^omas 
King,  because  he  says  that  the  said  plea  (general  demurrer).  * 

And  as  to  the  said  jdea  of  the  said  Thomas  King  as  to  the 
imprisoning  and  detaining  of  the  said  Thomas  Lowe  in  prison 
for  the  said  space  of  eleven  hours  (general  demurrer). 

Joinder  in  the  first  demurrer,  and  also  in  the  last. 

But  because  the  court  of  our  said  lord  the  king  now  here  is 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, whereof  the  said  parties  have  above  respectively  put 
themselves  on  the  judgment  of  the  court,  a  day  therefore  is 
given  to  the  said  parties,  before  our  lord  the  king  at  Westmin^ 
ster,  until  Wednesday  next  after  three  weeks  o(St.  Mi^haelj  to 
hear  their  judgment  of  and  upon  the  premises,  because  the 
court  of  our  said  lord  the  king  here  is  thereof  not  yet,  &c. ; 
and  as  well  j:  to  try  the  said  issue  above  joined  between  the 
said  parties,  to  be  tried  by  the  county,  as  to  inquire  what 
damages  the  said  T%omas  Lawe  has  sustained  on  occasion  of  the 
said  trespass,  whereof  the  said  parties  have  put  themselves  on 
the  judgment  of  the  court,  if  it  shall  happen  that  judgment 
shall  be  given  therein  for  the  said  Thomas  Lawe  against  the  said 
Thomas  King,  therefore  let  a  jury  come  before  our  lord  the 
king  at  Westminster,  on  the  day  of  next,  after 

kxkd  who  neither,  &c.;  because  as  well,  &c.;  the  same  daj 
is  given  to  the  said  parties  there,  &c.  (And  so  it  is  ooui- 
tinued  from  term  to  term.)    At  which  day,  before  our  lord 
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« 

tibe  king  at  IFestams^,  come  tbe  said  parties  by  dieir  said  at-     Lawk  v. 

toniies;  whereupon  all  and  singular  the  premises  being  seen,  ,    King>    ^ 

and  hj  the  com!  of  oar  said  lord  the  now  king  here  more 

fully  understood,  and  mature  deliberati<m  being  had  there«  Judgment  for 

upon,  for  that  it  appears  to  the  court  of  our  said  lord  the,  now  ^^^"^^ 

king  her^  that  the  said  plea  by  the  said  T^homasKinginmsai^  murren, 

ner  and  form  aforesaid  pleaded,  and  the  matters  in  the  same 

contained,  are  good  and  sufficient  in  low  to  bar  the  said  Thomas 

Lowe  from  having  his  said  action  against  the  said  Thonu^ 

King;  therefore  it  is  considered  that  the  sud  Thomas  Lowe  tJ»tpkintiff 

J         -  ,  4  teke  noCbiDff  by 

do  take  nothing  by  his  said  bill,  but  be  in  mercy  for  his  ftlse  hu  bill. 
claim  therein ;  and  that  the  said  llamas  King  do  go  thereof 
without  day,  &a  (1) 


La  we  verstis  King.  [  81  ] 

Case  9. 
^pRESPASS  of  assault  and  battery,  and  false  imprison-  |jC.  i^i^r. 
'^    ment     The  plaintiff  declared,  that  the  defendant  on  tlie  237.   Tiie 
1st  of  April  in  the  18  th  year  of  the  now  king,  at  the  borough  ^^  ^  ^^ 
of  Wartoick,  with  force  and  arms,  &c.  made  an  assault  upon  an  only  matter 
the  plaintiff,   and  l>eat  and  wounded  him,  and  imprisoned  J^^^SIi^ti 
him  for  the  space  of  two  days,  and  other  wrongs,  &c.     The  not  necessary  to 

(1)  Hence  it  seems  to  follow,  that  they  shall  not  be  tried;  and  if  o/^fr  the 

where  the  defendant's  plea  goes  to  bar  trial,  it  will  make  no  difference,  for  in 

the  action,  if  the  plaintiff  demurs  to  it  each  case  judgment  o£nU  capiat  shall  be 

and  the  demurrer  isdetermined  in  favour  given  against  the  plaintiff.   Thus,  where 

of  the  plea,  judgment  of  nil  aqnat  AM  in  an  action  for  criminal  conversation, 

be  entered,  notwithstanding  there  may  the  defendant  pleaded,    1.  not  guilty, 

be  a]ao  one  or  more  issues  in  &ot ;  be-  and,  2*  not  guilty  within  six  years,  and 

cause,  upon  the  whole,  it  appears  that,  there  was  an  issue  on  the  first  plea,  and 

the  plaintiff  had  no  cause  of  action,  a  demurrer  to  the  other ;  although  the 

So  where  several  pleas    are  pleaded  issue  was  tried  before  the  demurrer  was 

since  the  statute  4  &  5  Ann.  c.  16.  all  of  disposed  of,  and  a  verdict  was  given  ' 

them  going  to  destroy  the  action,  and  for  the  plaintiff,  yet  the  court  having 

one  or  more  issues  are  joined  on  some  afterwards  determined  the  demurrer  in 

of  the  pleas,  and  there  are  one  or  more  favour  of  the  defendant,  judgment  of 

demurrers  to  the  rest;  if  the  court  de-  nil  capiat  was   given.     9  Burr.  749. 

tormine  the  demurrers  in  favour  of  the  Cooke  v.  Sat^er  [a] 
dcfimdant  befifre  the  issues  are  tried. 


[a]  See  post,  2  Saund.  300.  n.  (3)« 
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Lawev.  defendant  as  to  the  assault  battery,  and  wounding,  pleaded 
^  KiKG*  ^  ^ofi  assault  demesne  g  and  as  to  all  the  imprisonment,  except 
give  any  answer  ^^^ven  houTs,  he  pleaded  not  guilty ;  and  as  to  the  imprison* 
to  them  in  the  jnent  for  eleven  hours,  he  pleaded  in  bar,  that  the  imprison- 
^^  ment  was  made  on  the  lOth  of  Januarys  in  the  16th  year  of  the 

reign  of  the  now  king,  at  the  city  of  Cocenity^  in  the  county 
of  the  same  city,  and  that  the  defendant,  on  the  same  day 
and  year,  and  for  the  space  of  two  weeks  after,  was  one  of 
he  sheriffi  of  the  said  city  of  Coventry  s  and  that  on  the  same 
day,  the  defendant,  with  divers  of  his  officers  and  servants, 
was  ii^  the  executiou  of  his  office  in  the  city  of  Caoeniry  afore- 
said, namely,  in  watching  and  keeping  Uie  common  gaol  of 
the  same  city,  lest  any  of  the  prisoners  therein  should  escape. 
And  being  so  in  the  execution  of  his  office,  the  plaintiff,  at 
the  eleventh  hour  of  the  night  of  the  same  day,  being  an 
unseasonable  time,  came  there,  and  struck  the  defendant 
with  his  fist,  and  hindered  him  from  execiiting  his  said 
office,  by  brawling  and  beating  with  his  fist  so  much,  that  he 
could  not  attend  to  his  office;  wherefore  the  defendant,  to 
keep  the  peace,  imprisoned  the  plaintiff  until  the  next  morn- 
ing, and  then  brought  him  before  a  justice  of  the  peace,  who 
bound  the  plaintiff  to  appear  at  the  next  assizes ;  which  is  the 
same  imprisonment  for  the  space  of  eleven  hours,  whereof  the 
plaintiff  complains  against  him,  and  traversed  without  this  that 
the  defendant  was  guilty  out  of  the  city  of  Caoentry^  or  at  any 
time  before,  or  since,  he  was  one  of  the  sheriifi,  &c.  and 
this,  &c.  wherefore,  &c.  But  the  defendant  in  all  his  pleas 
did  not  say  any  thing  to  the  vi  et  armis;  whereupon  the  plain- 
tiff demurred  in  law  to  both  special  pleas. 

And  now  it  was  objected,  that  die  not  answering  to  the 
VI  et  armis,  has  made  both  the  pleas  bad.  But  to  this  it  was 
answered,  that  the  vi  et  armis  is  only  matter  of  form,  which  is 
aided  by  the  statute  of  27  Eliz.  c.  5.  of  general  demurrers.  (1 ) 
For  it  appears  in  7  Hen.  6.  IS.  b.  and  1  Hen.  7. 19.  that  if 
the  defendant  be  acquitt^  of  the  special  matter,  the  vi  et  armis 
shall  not  be  inquired  into.    So  if  the  defendant  be  acquitted 

( 1 )  There  was  however  some  doubt  Dig.  Pleader  (S  M.  7.)  But  the  omission 

before  the  statute  of  4  Ann.  c.  16.  s.  1.  is  now  matter  of  form  by  thfe  express 

whether  the  words  vt'tf^ffrmif  were  mat-  words  of  that  statute,  and  aided  on  a 

ter  of  form  or  substance.     The  autho-  general  demurrer.     So  the  omission  is 

rities  being  both  ways,  and  the  greater  cured  by  verdict  by  the  statute  16  &  17 

number  seem  to  have  considered  them  2  Car.  c.  8. 
to  be  matter  of  substance.    See  Com. 
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^oF  the  special  matter  by  judgment  on  demurrer,  the  vi  et  armts 
*  shall  not  be  tried,  alUiough  the  defendant  has  taken  issue 
thereon,  but  he  shall  be  fined,  and  a  capiatuf  awarded  against 
him  without  more  (2),  as  the  course  is  in  all  such  cases. 

And  so  was  the  opinion  of  the  whole  court,  and  without 
any  difficulty  it  was  adjudged  for  the  defendant,  that  the 
plaintiff  should  take  nothing  by  his  bill.  Saunders  of  counsel 
with  the  defendant.  See  Cro.  Jac.  599.  The  King  agunst 
Hopper  and  others,  (3) 
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(2)  See  5  Bac.  Abr.  191.  207. 

(S)  In  the  report  of  the  principal 
\  in  1  Lev;  216.  it  appears  that  an- 
other objection  was  taken  to  the  plea, 
namely,  that  the  traverse  was  too  large, 
being  of  the  day  and  place  laid  in  the 
declaration,  and  of  all  other  times  be- 
fore defendant  was  sheriff  or  since.  (See 
the  plea,  ante  p.  78.)  But  the  court 
over-ruled  the  objection  and  held  the 
traverse  good.  The  same  point  is  re- 
cognised in  Com.  Dig.  Pleader  (G  2.), 
446.  However,  unless  it  be  necessary 
to  mention  a  particular  time,  as  well  as 
place  in  the  plea,  in  order  to  constitute 
a  justificatioD,  the  general  rule  is  to 
follow  the  day  in  the  declaration  witli- 
out  a  traverse.  In  this  case  it  seems, 
the  defendant  might  have  justified  on 
the  day  alleged ;  for  he  might  have  been 
iheriff  at  that  time  for  any  thing  that 


would  have  appeared  to  the  contrary 
on  the  record.  And  if  the  day  be 
in  truth  material,  the  plaintiff  may 
shew  the  very  day  in  his  replication ; 
and  though  it  varies  from  that  in  the 
declaration,  it  is  no  departure.  But 
as  the  defendant  justified  on  a  diflerent 
day,  which  he  might  do  if  he  pleased, 
it  appears  the  court  was  well  founded 
in  saying,  that  he  ought  to  traverse 
the  day  in  the  declaration ;  for  he  has 
has  made  it  material  by  shewing  that 
he  was  sheriff  during  a  particular  time 
only,  which  was  different  from  that 
mentioned  in  the  declaration.  1  Salk. 
222.  WMey  r. Palmer.  2  Saund.  Sb^Sc, 
note.  But  when  it  is  materid  to  state 
the  true  time,  if  it  varies  from  the  day 
in  the  declaration,  the  day  must  be 
traversed.    Lib.  Plac.  906.  pi.  16.  [6] 


[6]  As  the  defendant  in  the  princi- 
pal case  chose  to  state  a  different  day 
in  his  plea  from  that  laid  in  the  declar- 
ation, he  was  bound  either  to  traverse 
all  other  days,  or  to  conclude  his  plea 
with  an  averment  of  the  trespasses  in 
the  plea  being  the  same  as  those  in  the 


declaration.  He  did  in  fact  do  both, 
which  rendered  his  plea  liable  to  a 
special  demurrer  since  the  stat.  4  Ann. ; 
but  it  does  not  appear  that  tlie  objec- 
tion was  taken.  See  2  Saund.  5  b. 
note. 


.    C     82     ] 

Case  10.  Wright  verms  Ramscot. 

Trin.  17  Cor.  11.  Regis.   Rol.499. 

-^*r^3?**^  m^  ^'  remembered  that  heretofore,  to  wit,  in 
-^^  Easter  term  last  past,  bdbre  our  lord  the 
king  at  Weshninster^  came  George  Wright  by  Francis  Gregg 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there,  his  certain  bill  against  Ralph  Ramscot  in 
the  custody  of  the  marshal,  &c.  of  a  plea  of  trespass ;  and 
there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard 

Tireipan.  iZof  ,  which  said  bill  follows  in  these  words,  to  wit ;  Derbyshire^ 

to  wit,  George  Wright  complains  o(  Ralph  Ramscot^  being  in 
the  custody  of  the  marshal  of  the  marshalsea  of  our  lord  the 
king,  before  the  king  himself^  for  that  he,  on  the  first  day  of 
April,  in  the  17th  year  of  the  reign  of  our  lord  Charles  the 
Second,  now  king  of  Englandy  &c  with  force  and  arms,  did 
so  grievously  beat,  strike,  and  with  a  certain  knife  stab,  a 
mastiff  dog  of  him  the  said  George^  of  the  price  of  one  hundred 
shillings,  at  Colleton  aforesaid,  in  the  county  aforesaid,  then 
and  there  being  found,  that  by  reason  thereof  the  said  mastiff 
died;  and  other  wrongs  to  him  did,,  against  the  peace  of  our 
said  lord  the  now  king,  and  to  the  damage  of  him  the  sdd 
George  of  10/.  and  therefore  he  brings  suit,  &c. 

Pl^.  And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor- 

row of  the  Hdy  Trinity  in  the  same  term,  until  which  day  the ' 
said  Ralph  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c«  before  our  lord  the  king  at  Westminster^  comes  as 
well  the  said  George  by  his  said  attorney,  as  the  said  Ralph  by 
John  Bradshaw  his  attorney;  and  the  said  Ralph  def^ds  the 
force  and  injury  when,  &c. ;  and  as  to  coming  with  force  and 
arms,  or  whatever  else  is  against  the  peace  of  our  said  lord  the 
now  king,  he  the  said  Ralph  says  that  he  is  not  thereof  guilty, 
and  of  this  he  puts  himself  upon  the  country,  and  the  said 
Geofge  thereof  likewise,  &c. ;  and  as  to  the  residue  of  the  said 
[  83  1  trespass  in  the  said  declaration  above  supposed  to  be  done,  he 
the  said  Ralph  says,  that  the  said  George  ought  not  tp  have 
or  maintain  his  said  action  thereof  agfunst  him,  because  he 
says,  that  the  said  George  on  the  said  first  day  of  Aprilj  in  the 
17th  year  aforesaid,  at  the  parish  of  Chapel  in  the  Frith  in  the 
said  county,  did  suffer  the  said  mastiff  to  remain  and  walk  in 
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the  streets  in  the  town  o(  Chapel  in  tie  FriA  aforesaid  not  Whioht  «. 
moffled,  and  by  leason  thereof  the  sud  mastiff  did  run  vio^  ^RAMscor.^ 
lently  in  and  upon  a  certain  dog  of  one  EUen  Bagshaw  widow, 
and  did  then  and  there  bite  the  said  dc^,  which  said  dog  the 
said  JBUen  then  and  there  kept  in  her  dwelling-house  for  the 
preservation  of  her  said,  house ;  and  the  said  Balphj  being  ser- 
vant of  the  said£/)en,  did  then  and  there  kill  the  said  mastiil^ 
lest  he  should  do  any  further  mischief:  and  this  he. is  ready 
to  verify ;  wherefore  he  prays  judgment,  if  the  said  George 
ou^t  to  have  or  maintain. his  said  action  thereof  agiunst  him. 

Demurrer,  and  joinder  in  demurrer. 

But  because  the  court,  of  our  said  lord  the  king  now  here  is  Curia  adviMre 
not  yet  advised  of  ^ving  their  judgment  of  and  upon  the  pre^ 
mises,  a  day  is  therefore  given  to  the  said  parties  before  oar 
lord  the  king  at  Westminster^  until  next  after 

to  hear  their  judgment  of  and  upon  the  premises,  because  the 
court  of  our  said  lord  the  king  here  is  tl^reof  not  yet,  &c. 


Wright  versus  Ramscot.  [  8*  ] 

Case  10. 
Trin.  19  Car.  II. 

rpRESPASS.  —  The  plaintiff  declared  that  the  defendant,  S.C.  i  Sid.336. 
^    on  the  1st  o{  April,  in  the  17th  year  of  the  no^  king,  at  ^  Kebl  ss7. 
Castiekm,  in  the  county  o{  Derby,  did  beat,  strike^  and  with  a  I* ;» no  justifi- 
certain  knife  did  stab  a  mastiff  of  the  plaintiff,  so  that  by  rea-  jmm  for  killing 
son  thereof  the  mastiff  died ;  and  other  wrongs,  &c.     The  de-  \J^^{J^J^ 
fendant  pleaded  in  bar,  that  the  plaintiff,  on  the  same  day  upondtfend-   ^ 
and  year,  at  the  parish  of  Chapel  in  the  Frith,  in  the  same  county,  J^'^j^,  j^^ 
su&red  his  mastiff  to  go  unmuzzled  in  the  street,  by  reason  the  defendant 
whereof  the  mastiff  run  violently  upon  a  dog  of  one  EUen  J^"l^^*"' 
Bagshaw,  and  did  then  and  there  bite  the  said  dog  (which  could  not  other- 
dog  the  said  Ellen  kept  in  her  house  for  the  preservation  ^^l^^fram 
thereof);  wherefore  the  defendant,  being  the  servant  of  the  Ms  dog.  (i) 
said  Ellen,  then  and  there  killed  the  mastiff  that  he  might  not 

(1)  The  saoie  plea  is  in  Lib.  Plac.    1494.  where  the  justification  was  held 
536.    pi.  61.    There  is  a  similar  pre-    good,  [if] 
cedent  in  Keek  v.  HaUtead,  2  Lutw. 


[a]  In  that  case,  the  defect  which    was  a  verdict  for  the  plaintiff  on  aa 
fiOal  to  the  plea  in  the  principal    issue  ofde  injuria. 
did  not  occur,  and  besides  there 
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Wright  versus  Ramscot. 

do  any  further  mischief.  And  this,  ^;  wherefore,  &c.  Upoil 
which  pl^  the  plaintiff  demurred  in  law. 

And  Saunders  of  counsel  with  the  plaintiff  argued  that  the 
plea  was  bad,  because  the  law  takes  notice  of  a  mastiff  as  a 
valuable  thing;  and  there  is  an  origina]  writ  for  killing  a 
mastiff  in  the  *  Rq^ister.  And  in  Cro.  Eliz.  125.  f  it  b  said 
that  the  law  takes  notice  of  a  mastiff,  hound,  spaniel,  and 
tumbler  j:;  and  a  man  may  justify  a  battery  in  defence  of 
his  dog,  as  appears  in  Rastal's  Entries.  §  And  in  Cro.  Jac.44.  ||, 
trespass  was  brought  for  killing  a  mastiff;  and  there  it  is 
not  doubted  but  the  action  well  lies  (2) :  but  there  the  de- 
fendant justified,  because  the  mastiff  infested  a  warren,  and 
could  not  be  restrained  doing  damage  there  (S);  but  here  the 
defendant  hath  done  an  injury  to  the  plaintiff  by  making  him 
lose  a  valuable  thing  without  any  cause;  for  Ae  plaintiff  is 
not  bound  by  law  to  muzzle  his  mn-gtiff,  so  long  as  he  does 
no  damage ;  and  it  is  natural  for  one  dog  to  bite  or  worry 
another;  and  therefore  he  ought  not  to  be  killed,  unless  it 
cannot  be  otherwise  prevented.     And  here  the  defendant  has 


(1)  S.P.  Cro.Eli2.  125.  Ow.  94. 
2  Bro.  Ent.  144. 

(2)  So  is  Ow.  94.  Hob.  283.  £rf- 
wards  y.Engleton.  Cro.  Jac.  ifiS.  Athill 
V.  Corbet.  So  will  trover  lie.  1  Roll. 
Abr.  5.  pi.  5.  So  trover  Vill  lie  for  a 
parrot  or  monkey,  because  they  are 
merchandise  and  valuable.  Cro.  Jac. 
262.  Gri^  V.  Shack.  [A] 

(S)  And  it  is  not  necessary  to  allege 
that  he  could  not  otherwise  prevent  the 
dog  from  killing  the  conies,  but  it  is 
suiBcient  to  state,  that  the  dog  was  in 


the  warren  pursuing  the  conies  there, 
and  therefore  he  killed  him.  Cro.  Jac. 
44.  So  it  is  if  a.dog  runs  after  deer  in 
a  park.  3  Lev.  28.  Barrington  v.  Tur^ 
ner.  [c]  See  the  form  of  a  plea  justify- 
ing killing  a  greyhound  for  running 
after  deer*  in  a  park.  2  Rich.  Pract. 
C.  P.  435.  5  edit.  The  contrary  indeed 
was  held  in  2  Roll.  Abr.  567.  (L),  pi.  2. 
Lewin*^  case ;  but  that  case  was  over- 
ruled, 3  Lev.  28.  See  also  Cro.  Car. 
228.  ReyneU  v.  Champersoon.  [</] 


[6]  It  seems  that  an  action  will  Ue 
for  an  injury  to  any  reclaimed  animal. 
Com.  Dig.  Action  sur  Trover  (C). 

[c]  But  these  cases  apply  only  to 
warrens  and  parks,  strictly  so  called : 
for  in  1 1  East,  568.  Vere  v.  Lord  Cato- 
dar  and  another^  it  was  holden  that  a 
game-keeper  could  not  justify  killing  a 
dog  which  was  pursuing  a  hare  in  his 
lord's  manor  and  close.  It  is  observable, 
that  the  plea  did  not  state  that  the  hare 


was  put  in  peril :  but  query  whether 
such  statement  would  have  aided  the 
plea. 

[flT]  In  which  case  it  was  determined 
that  the  owner  of  a  several  fishery  may 
take  and  detain  nets  damage  feasant^ 
but  may  not  cut  or  destroy  them.  As 
to  the  right  to  set  dog-spears  or  other 
engines  for  destroying  dogs  in  the  pur- 
suit of  game,  see  7  Taunt.  469.  Deane 
V.  Clayton.    2  Marsh.  577-  S.  C.  &  1  B. 
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not  siud  that  he  could  not  cihertmse  part  or  tdceeffihe  masitff  Wriort  v. 
Jrom  worrying  the  other  dogg  and  if  he  had  said  so,  it  would  ^^amscot.^ 
have  altered  the  case :  and  he  might  have  justified  the  i«i/-  ' 

ing  of  the  mastiff  to  preserve  his  dog^  but  not  the  kiUir^  of 
him,  unless  it  could  not  be  otherwise  prevented.  But  in  this 
case  he  says  nothing  more  but  that  he  killed  the  mastiff  to 
prevent  the  other  dog  from  being  killed;  whereas,  for, any 
thing  that  appears  to  the  contrary,  he  might  have  saved'  the 
other  dog  without  killing  the  mastiff:  and  so  he  has  killed 
the  mastiff  without  any  necessity  or  cause,  which  is  not  justi-  £  85  3 
fiable;  and  he  has  not  in  any  way  excused  diat  injury.  And 
therefore  he  concluded  that  the  plea  was  bad.  And  of  that 
opinion  was  the  whole  court ;  and  judgment  was  given  for  the 
plaintifil 

Note.  —  There  was  another  exception  to  the  plea,  namely, 
that  the  plaintiff  laid  the  trespass  at  Castleton^  and  the  de- 
fendant has  justified  at  the  parish  of  Chapel  in  the  Frith  i  and 
yet  hb  justification  was  not  local  but  transitory,  in  whidi  case 
he  ought  to  have  justified  in  the  same  place  where  the  plaintiff  •  BnUock  t. 
has  declared:  but  it  was  not  moved.     See  for  this  Cro.  Eliz.  f^^'  f?|?- 

174.*  184.t  (1)  Edwarir 


(1)  See  also  Cro.  Eliz.  705.  Peacock 
V.  Peacock,  Ibid.  842.  Purset  v.  Hutch- 
iug$.  1  Lutw.  345.  Pyke  v.  PuUeyn. 
Ibid.  618.  2  Lutw.  14S7.  Searle  v. 
Darfbrd.  3  Lev.  11 3.  Bridgexoater  v. 
Beihetoay-  Com.  Dig.  Pleader,  457. 
Ant.  14.  Hatoe  v.  Planner^  note  (1). 
In    Garth.  326.    Martin  v.  Wihford, 


Ward  Chief  Baron  said,  it  was  a  certain 
rule  in  pleading,  that  where  the  action 
is  transitory,  the  defendant  must  follow 
the  plaintiff,  unless  his  justification  is 
local,  and  then  he  must  traverse  ahi" 
que  hoc  that  he  is  guilty  extra*  See 
ante,  8  a.  note  (2).  2  Saund.  5c,Sd, 
note. 


Moore,  203.  S.  C. ;  in  which  case  the 
court  of  common  pleas  was  divided  in 
opinion*  And  as  to  man-traps  and 
gpriog-gunii,  see  3  B.  &  A.  304.  Ilott 
V.  Wilkes;  in  which  it  was  holden, 
that  a  person  having  notice  that  spring- 


guns  were  set  in  a  wood,  and  neverthe- 
less trespassing  in  it,  could  not  main- 
tain an  action  for  an  injury  sustained 
from  them.  But  the  general  question 
remains  unsettled. 


VOL.L 


DE 
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Case  11.  .   Pitt  versus  Knight. 

Ha.  18  &  1 9  Car.  II.  R^.    Roll.  1 548. 

Wrii  of  emir,     Jiriite^l  O^^  ^^^  ^^  ^^^  ^  ^^^  ^  ^^  sheriffa  of  the 
to  wit,  /  \J  ^^y  ^£  Bristol  his  writ  dose  in  these  >pi^ords,  to 
wit:  Charles  the  Second,  by  the  grace  of  God,  o( England^ 
Scotland^  France^  andL-elandf  kiiig,  defender  of  thefiuth,  &c 
to  the  sherifis  of  the  city  of  Bristol^  greeting :  Forasmuch  as 
in  the  record  and  process,  and  also  in  the  giving  of  judgment^ 
in  the  plaint  which  was  before  you  in  our  court  of  the  said 
city  withbut  our  writ,  between  F.  K.  and  J.  K.  senioF,  and 
W.P.ottL  certahi  debt  which  the  said  F.  and  J.  demand  of 
the  said  W.  manifest  error  has  intenrened,  as  it  is  said,  to  the 
great  damage  .of  the  said  W.  as  from  his  complaint  we  have 
been  informed;  we  being  willing  that  the  error,  if  any  there 
be,  should  be  duly  corrected,  and  full  and  speedy  justice  be 
done  to  the  said  panics  in  this  behalf,  cobimand  you,  that  if 
judgment  be  thereon  giveh,  then  you  send  to  us  distiticdy  and 
openly  under  your  seal  the  record  and  procests  aforesaid,  with 
all  things  touching  the  same,-  and  this  writ,  so  that  we  may 
hate  them  from  the  day  of  Si.  Michael  in  three  weeks,  where- 
soever we  shall  then  be  in  Englandj  that,  inspecting  the  re- 
cord and  process  aforesaid,  we  cause  further  to  be  done  ther^n 
for  amending  the  said  error,  what  of  right,  and  according  to 
the  law  and  custom  of  England,  shall  be  meet  to  be  done. 
Witness  oursdf  at  Westminster^  the  16th  day  cfjimef  in  the 
18th  year  of  our  reign. 
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The  exeoatioii  of  this  writ  appears  in  a  certain  panel  to      Pf  tt  v. 
tUs  writ  annexed.    The  answer  of  J.  £/•  and  J.  C.  esqbii^es,  ,  ^^'oht.  ^ 
shcriffiN  Which  wrin« 

Pleas  in  the  court  of  our  Ic^  the  king  of  the  tolsey  of  the  thus  returned, 
city  cS  Bristdy  bolden  in  the  guildhall  of  the  said  city,  ac- 
oovding  to  the  law  of  merchants,  and  according  to  the  usage 
and  custom  of  the  said  zxtj  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary  used  and  approved  of  in  the  same, 
and  aocording  to  the  liberties  and  privileges  of  the  mayor  tad 
<rommonalty  of  the  said  city  granted  by  divers  charters  of  the 
progenitors  of  our  said  lord  the  now  king,  and  confirmed  by 
the  king  himself,  before  «7.  W.  and  £•  6.  as  well  sherifi  of 
the  county  of  the  said  city,  as  bailifi  of  the  mayor  and  com- 
monalty of  the  said  city,  to  wit,  cm  Wednesday  the  18th  day 
of  JfanaA,  in  the  15th  year  of  the  reign  of  our  lord  Charles 
the   Second,    by  the  grace  of  God  of  England,  Scotland^ 
Fr4tnce,  and  Ireland,  king,  defender  of  the  &ith,  &c.  J.  A. 
esquire  then  and  there  being  steward.     At  this  court  come 
F.  IL  and  J.  K,  senior,  in  their  proper  persons,  and  affirm 
their  certain  plamt  against  W.P.oi  a  plai  of  debt  upon  de-  PluattevUd. 
Band  of  600/.  and  find  pledges  to  prosecute  their  plaint,  lo 
wit,  Jbkn  Doe  and  Skkard  Botf  and  pray  process  to  be  made 
to  diem  thereupon  against  the  said   W,  according  to  the 
custom  of  die  said  city  from  all  the  time  aforesaid  used  and 
approved  of  iii  the  same :  whereupon,  at  the  request  of  the 
said  F.  and  J.  according  to  die  custom  of  the  said  dty,  J,  J. 
aegjetaA  at  mace  within  the  said  city,  and  minister  of  the  said 
court,  is  commanded  by  the  said  court  here,  that  he  summon  A  fummoiis  n- 
by  good  snmmonecs  the  said  fV.  accor^ag  to  the  custom  of  Q^zt  ooorC  at 
the  said  city,  to  be  at  the  next  court  of  our  said  lord  the  king  thegpiiUlMUsf 
af  die  tolsey  of  the  said  city  here,  to  be  holden  in  tlie  guild-  aof  ofSbicfa. 
hail  afiiresaid,  brfore  the  said  as  well  sheriffs  of  the  county  of 
the  saad  dty,  as  bailiffi  of  the  said  mayor  and  coBunotiahy  of 
tlie  said  city,  according  to  the  custom  of  die  said  city,  to  wit, 
on  'Ridof  the  dOth  day  of  March  next  following,  to  answer 
the  said  £  and  J.  in  the  plea  of  the  said  plaint,  and  the  same 
day  is  g^ven  to  the  said  J^  and  xT.  here,  &c.     At  which  said 
aeaot  cant  of  our  sand  lord  the  'king  of  the  tolsey  -of  the  said 
dlgrf  lioUen  in  ihe  guildhall  aforesmd  before  the  said  as  well 
dienfis  of  the  county  of  the  said  ci^,  as  baiiiffi  of  d>e  said 
marpor  and  oonuBonahy  of  die  said  city,  to  wit,  on  the  said 
fHdag  the  fOth  dayof  JtfimrA,  in  the  said  15th  "year  of  die 
reign  ci  .oaJr  said  lord  Chaties  the  Second,  come  the  said 
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ogainst  the'  safd  IV.  P.  in  the  plea  aforesaid,  and  he  does  not 
Nihil  ictunicd.   come.    And  the  said  XJ.  seijeant  at  mace,  and  minister  of 
the  said  court  now  here  at  this  court  returns,  that  the  siud 
W.  P.  has  making  within  the  jurisdiction  of  the  skid  court 
•whereby  he  can  be  sununoned :  whereupon,  at  the  request  of 
the  said  F.  and  J.  according  to  the  custom  of  the  said  city, 
from  the  whole  time  aforesaid  used  in  the  same,  the  said  Ser- 
jeant at  mace  and  minister  of  the  said  court  is  commanded  by 
the  said  court  here,  that  he  take  the  said  W*  if  he  shall  be 
C  88  ]       found  within  the  liberty  of  the  said  city,  and  within  the  juris- 
^J^^^J^     diction  of  the  said  court,  and  him  should  safely  keep,  so  that 
the  next  court    he  may  haTe  his  body  at  the  next  court  of  our  siftid  lord  the 
«t^ttejpnfldi»Il  .Uug  of  the  tolsey  of  the  said  city,  to  be  holden  in  the  guild- 
Jfaich.  hall  aforesaid,  before  as  well  the  said  sheiiflb  of  the  county  of 

the  said  city,  as  bailiffi  of  the  said  mayor  and  commonal^  of 
the  said  city,  according  to  the  custom  of  the  said  ci^,  to 
'  wit,  on  M(md€nf  the  28d  day  of  Marth  next  coming,  to  an* 
8¥rer  the  said  JF.  and  J.  in  the  plea  of  their  said '  plaint ;  and 
the  same  day  is  given  to  the  said  F.  and  «/•  here,  &c.  At 
'  which  said  next  court  of  our  said  lord  the  king  of  the  tolsey  of 
the  said  city,  holden  in  the  guildhall  aforesaid,  before  the  said 
as  well  sheriffi  of  the  county  of  the  said  city,  as  bailiffi  of  the' 
said  mayor  and  commonalty  of  the  said  city,  according  to  the 
custom  of  the  said  city,  on  the  said  Monday  the  ^Sd  day  of 
Marchj  in  the  15th  year  aforesaid,  come  as  well  the  said  P. 
and  «7.  ais  the  said  W.  in  their  proper  persons ;  and  the  said 
J.J.  Serjeant  at  mace  and  minister  of  the  said  court  now 
here  returns,  that  he,  by  virtue  of  the  said  precept  to  him  iu 
Cepi  corpui.  form  aforesaid  directed,  had  taken  the  body  of  the  said  IV. 
which  he  has  ready  in  couit  here^  before  the  said  as  well  she- 
rifis  of  the  county  of  the  said  city,  as  bailiiis  of  the  said  mayor 
and  commonalty  of  the  said  city,  according  to  the  custom  of 
the  said  city,  as  he  was  commanded :  whereupon  here  at  the 
same  court,  according  to  the  custom  of  the  said  city,  with  the 
assent  of  the  said  parties,  a  day  is  given  by  the  said  coiirt  here 
to  the  said  parties  in  the  said  plaint,  in  the  state  which  it  is 
now  in,  until  the  court  of  the  tolsey  of  the  said  city,  to  be 
holden  in  the  guildhall  aforesaid,  before  the  said  as  well  she« 
riffi  of  the  county  of  the  said  city,  as  bailifls  of  the  said  mayor 
and  commonalty  of  the  said  ci^,  according  to  the  custom  of 
the  said  city,  to  wit,  on  Friday  the  18th  day  of  March  next 
following^  saving  the  parties,  &c.    Before  whidi  day,  to  wit. 
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OD  the  29th  day  of  September^  in  the  15th  year  aforesaid,  the  Pitt  v.  . 
said  J.  W.  and  R.  Y.  according  to  the  custom  of  the  said  ^  Knight.  ^ 
citj,  were  duly  amoved  and  discharged  from  their  said  offices,  aMrinremov^ 
B»  well  of  sheri£&  of  the  county  of  the  said  city,  as  bailifis  of  and  otben 
the  said  mayor  and  commonalty  of  the  said,city,  and  «/•  B.  ^^4 
and  IL  5L,  according  to  the  custom  of  the  said  city,  were  duly 
elected,  admitted,  and  sworn  as  well  inta  the  said  office  of 
sberiffi  of  the  county  of  the  said  city,  as  into  the  office  of' 
bailifi  of  the  mayor  and  commonalty  of  the  said  city,  iit  the 
room  of  the  saidJl  W.  and  R.  Y.  At  which  said  court  of 
the  tolsey  of  the  said  city,  holden  in  the  guildhall  aforesaid^ 
before  the  said  now  as  well  sheriffi  of  the  county  of  the  said 
d^,  as  bailifis  of  the  said  mayor  and  commonalty  of  the  siud 
city,  according  to  the  custom  of  the  said  city,  on  the  said  ]8tb 
day  of'Marchf  in  the  16th  year  of  the  reign  of  our  said  lord 
the  BOW  king,  come  as  well  the  said  F.  and  J.  as  the  said-  Wi 
in  their  proper  persons ;  and  thereupon  the  said  W.  in  the 
same  court  here,  finds  bail  and  pledges  for  the  said  fV.  in  the  C  ^^  ] 
plea  aforesaid,  to  wit,  fV.  W.  merchant,  and  C.  P.  grocer^  inlMil.-  ^  ^^' 
two  citizens  of  the  said  city,  who  come  into  court  here  inr 
their  proper  persons,  and  with  the  assent  of  the  said  F.  and  Jl 
and  according  to  the  usage  and  custom  of  the  said  city,  did 
give  bail,  and  each  of  them  (or  himself  did  give  bail,  for  the 
laid  W.  P.  in  the  plea  aforesaid,  that  he  should  stand  right 
here  in  court  until  the  end  of  the  said  plea,  and  according  to 
the  costom  of  the  said  city,  did  acknowledge,  give  bail,  amf 
grants  and  each  of  them  for  himself  did  acknowledge^  give 
bail,  and  grant,  that  if  it  should  happen  that  the  said  W.  PI 
should  be  lawftilly  convicted  or  condemned  of  the  said  debt^- 
or  any  part  thereof,  and  if  the  said  W.  P.  shoukl,-  after  judg*'* 
ment  given  therein,  absent  or  withdraw  himself,  so  that  the- 
said  F.  and  J.  could  not  have  execution  of  his  body  for  the 
said  debt,  together  with  their  damages,  costs,  and  charges  to-^ 
be  awarded  to  them  in  that  behalf,  that  then  the  said  F.  and 
J.  dioald  have  against  the  said  WrW.  and  C  P.  the  same  exe- 
cution of  and  for  the  said  debt,  damages,  costs,  and  charges  so. 
recovered,  as  the  said  F.  and  J.  should  have  against  the  said 
fr*P.if  he  had  appeared,  or  had  been  otherwise  found  or  taken 
within  the  liberty  of  the  said  city,,  and  the  said  W.  W.  andt 
C.P.  should  undergo,  have,  and  sustain,  and  each  of  them, 
severally  by  himself  should  undergo,  have,  and  sustain  the 
same  and  the  like  pain .  arid  imprisonment  for  the  said  debt, 
damages,  and  costs,  and  charges  so  recQvered,  as  the  said  W* 
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PxTT  9*      dioold  have  and  sustain  if  he  shoald  appear  in  his  proper  per- 
^  KyiGHT«^  gpjP^  Qj.  yj^^Q  otherwise  found  or  taken  within  the  hbeities  of 
yVfft^T«'*y      ^  '^^  ^'^y*  ^^^  thereupon,  with  the  assent  of  the  said 
parties,  a  further  day  is  given  to  the  parties  aforesaid  in  the 
plea  aforesaid,  until  the  court  of  our  said  Icffd  the  lung  of  the 
tolsey  of  the  said  city  here,  to  l>e  holden  in  the  guildhaU 
aforesaid,  on  Mondcy  the  27th  day  of  cAn^  next  following,  in 
tile  present  state,  saving  the  parties,  &c.    At  which  said  court 
of  oi^r  said  lord  the  king,  holden  at  the  tolsey  of  the  said  ci^ 
here,  in  the  guildhall  aforesaid,  before  J.  B.  and  £,  &  as 
well  sheriffi  of  the  county  of  the  said  city,  as  baili£&  of  the  said 
mayor  and  commonalty  of  the  same  city,  according  to  the 
pistom  of  the  said  cit^,  on  the  said  Mondag  the  27th  day  of 
Jwiff  in  the  16th  year  aforesaid,  come  as  well  the  said  F. 
and  «/•  as  the  said  W.  P.  in  their  proper  persoqs ;  and  the 
said  F.  and  J.  in  the  same  court  here,  put  in  their  place  F.Y. 
their  attorney,  against  the  said  fF.  P.  in  the  plea  aforesaid^ 
and  by  their  said  attorney  m  the  said  court  declaring  upon 
the  said  plaint  against  the  said  fV.  P,  according  to  the  custom 
i^adantioa.      of  the  said  city,  say,  that  whereas  the  said  fV.  on  the  2d  day 
of  Nooemberf  in  the  year  of  our  Lord  1657,  at  the  city  of 
[  90  ]      Bristol^  in  the  ward  of  AU  Saints  there,  within  the  jurisdicdon 
of  this  court,  by  his  certain  writing  obligatory  sealed  with  the 
seal  of  the  said  fV.  and  here  into  court  brought,  the  date 
whereof  is  the  day  and  year  aforesaid,  acknowledged  himself 
to  be  held  to  the  said  F*  K.  and  J.  in  the  said  sum  of  600/.  of 
lawful  money  of  England^  to  be  paid  to  them  upon  demand, 
when  he  the  said  fF.  should  be  thereunto  requested ;  yet  the 
said  fV.  (although  often  requested)  has  not  yet  paid  the  said 
sum  of  600/.  to  the  ^d  F.  K.  %nd  J.  or  to  either  of  them, 
but  to  pay  the  same  to  them  has  altogether  refiised,  and  still 
refuses;  wherefore  the  said  F.  and  «7.  say,  that  they  are  in-» 
jured,  and  have  sustained  damage  to  the  value  of  100  shillings. 
And  therefore  they  bring  suit,  &c.  (1). 

(1)  The  proceedings  of  this  court,  as  may  issue,  which  must  be  tested  on  the 

here  stated,  are  very  regular.    For  iu  day  of  the  return  of  the  summons,  and 

all  courts  of  inferior  Jurisdiction,  there  returnable  at  the  next  court  q/ierf  setting 

ought  to  be,  l*a/^'iti  levied;  2.  a^irm-  forth  therein  the  day  and  place  when 

manst  which  must  be  returnable  at  the  and  where  sudi  next  court  wiU  be  hold- 

next  court,  setting  forth  therein  the  par**  en ;  and,  lastly,  the  deelaration,  which 

ticular  daff  and  pUce  when  and  iriiere  must  state  that  the  cause  of  actico  arose 

the  court  will  be  holden.    When  the  within  the  jurisdiction  of  the  court, 

summons  is  returned,  theni  3.  a  capias  otherwise  the  judgment  will  be  reverst 
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Aj^  therooppiij^  ia  tb^.  sup^  court  h^re^  die  sa,id  W.  P.      Pixt  v# 
ppts  i]^  bis  place  J.  B.  his  i^torney  aga^st  the  said  F.  aind  J.  ^  K^i^ght.  ^ 
in  ^  plea  of  the  said  plaint^  and  by  his  said  attorney  defends      —  ▼••-  ••  ^ 
the  ipoDg  and  injury  when,  &c.  and  prays  leave  to  imparl  Imparlance. 
therelo  heren  ^^^^  ^^  ^^^^  court  of  our  said  lord  the  king  of 
tbe  tdsey  of  the  said  city,  to  be  holden  in  the  guildhall  afore- 
said,  before  the  said  as  well  sherifis  of  the  county  of  the  said 


ed.  1  Term  Rep.  151.  Trevor  v.  Wall. 
ante,  74.  note  (1).  This  is  the  regu- 
lar course  of  proceeding ;  but  in  2  Mod. 
58, 59.  Crt/mder  v.  Goodwin^  it  was  held, 
that  if  the  process  be  returnable  at 
the  nexi  courts  without  mentioning  the 
day,  it  iagood.  Cowp«  21.  Rowland  y» 
Veal^  In  many  of  Uiese  courts  it  has 
long  beep  the  privptice  to  issue  a  capias 
ia  the  first  instance  without  any  previous 
summons.  Lord  Hale,  in  1  Vent.  220. 
Read  v.  WUmotf  was  of  opinion  that  an 
arrest  under  a  capias  from  an  inferior 
court  without  a  previous  summons  was  a 
^se  imprisonment;  but  that  doctrine 
has  been  since  denied.  2  Lutw.  1564, 
1565.  Gwinne  v.  Poole*  And  it  is  now 
held,  that  an  irregular  or  inverted  order 
of  prciceediog  is  not  void,  so  as  to  make 
an  ar^^  under  the  capias  a  false  iropri- 
sonment,  but  is  merely  erroneous;  and 
if  the  court  had  a  proper  jurisdiction  in 
the  cause,  neither  the  judges,  nor  raini^- 
ter^  of  the  court,  nor  the  plaintiff,  are 
liable  to  an  action  for  a  mere  error  in 
the  proceeding.  And  indeed,  as  the 
defendant's  appearance  to  the  capias 
cures  the  want  of  a  summons,  there 
seems  to  be  no  method  of  getting  at 
thi^  irregularity.  Since  the  statutes 
(19  Geo.  S.  c  70.  as  to  inferior,  and 
12  Geo.  1.  c.  29.  as  to  the  superior 
courts)  for  preventing  vexatious  arrests 
hare  restrained  inferior  as  well  as  su* 


perior  courts  from  arresting  for  debts 
under  10/.  there  cannot  now  be  the 
same  mischief  in  awarding  a  capias  in 
the  first  instance  as  formerly.    There- 
fore where  that  practice  has  long  pre- 
vailed, there  seems  to  be  no  impropriety 
in  continuing  it.    But  it  must  be  al- 
leged in  the  plea  to  an  action  for  false 
imprisonment  for  an  ai^est  under  the 
capias  by  a  taliter  processum  esty  that  the 
capias  issued  at  a  subsequent  court  to 
the  levying  of  the  plaint;  for  if  it  ap- 
pear on  the  plea  to  have  issued  at  the 
same  court  at  which  the  plaint  was  levied, 
the  plea  will  be  bad ;  in  the  latter  case 
a  previous  summons  cannot  be  intend- 
ed ;  but  in  the  former  it  may  be  pre- 
sumed to  have  issued  at  the  court  at 
which  the  plaint  was  levied,  to  warrant 
tlie  issuing  of  the  capias  at  the  next 
court.      And  where  it  is  sufficiently 
shewn  in  pleading  that  the  court  had 
jurisdiction  oyer  the  cause,  tvery  in- 
tendment will  be  made  in  favour  of 
their  proceedings  that  can  be  made 
consistently  with  the   facts   pleaded. 
Willes's  Bep.  9Pf    Moravia  v.  Sloper. 
Ibid.  689.  Titl^  v.  FoxalL   The  reader 
who  wishes  for  further  information  upon 
this  subject,  will  find  it  elaborately  dis- 
cussed by  Sir  John  PowU  in  his  learned 
argument  in  Gwynne  v.  Poole,  2  Lutw*. 
1560. 1572.  ia] 


^]  It  is  no  ground  of  error  upon  a 
judgment  after  verdict  in  an  infierior 
court,  that  the  f^nt  was  levied  before 
tl|^ ^apse of apficHi  accrued.    3B.4^A« 


605.  Bishop  v.  Baye.  See  1  Wils.  18a 
Feathers  v.  Bryan,  ace.  1  Dougl.  61* 
Ward  r.  Honeywoodj,  cont. 
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Mune  cause  of 


90  a  Pitt  versus  Knight. 

Pitt  ••      cl^,  as  the  bailifis  of  the  said  mayor  and  commonalty  of  the 
^  Knight.  ^  g^j  ^^^  according  to  the  custom  of  the  said  city,  to  wit,  on 
'  Friday  the  1st  day  oljuly  next  following^  and  it  is  granted  to 

him,  &c« ;  and  the  same  day  is  given  by  the  court  here  to  the 
said  JF*.  and  J.  here,  &&  At  which  said  next  court  of  our  said 
lord  the  king  of  the  tolsey  of  the  said  city  here,  holden  in  the 
guildhidl  aforesaid,  before  the  said  as  well  sheriffis  of  the 
county  of  the  said  city,  as  bailiiFs  of  the  mayor  and  common- 
alty of  the  sdd  city,  according  to  the  custom  of  the  said  city, 
to  wit,  on  Friday  the  1st  day  ofjidy,  in  the  16th  year  afore- 
said, come  as  well  the  said  JP.  and  «/•  as  the  said  fV»  P.  by 
JPleiu  their  said  attorneys,  as  before ;  and  the  said  fV.  P.  in  the 

9ame  court  by  his  said  attorney,  as  before,  defends  the  wrong 
Jadgmestt  re-  and  injury  when,  &c.,  and  says,  that  the  said  F.  K.  and  J. 
r'Se1>iW^ffs  ^^g^^  "®^  ^®  ^*^®  ^^^^  ^^^  action  thereof  against  him,  be- 
agunat  tib»  de.  cause  he  says,  that  heretofore,  to  wit,  in  the  term  of  JBoi^er, 
in  the  16th  year  of  the  reign  of  our  said  lord  the  now  king, 
the  said  F*  K»  and  J.  K*  by  the  names  of  F»  K.  and  J.  K.  late 
esquires^but  now  knights,  came  into  the  court  of  our  said 
lord  the  now  king,  before  the  king  himself,  (the  said  court 
then  being  at  Westminster^  in  the  county  of  Middlesex^)  by 
JS.  P.  their  attorney,  and  then  brought  into  the  said  court 
their  certain  bill  against  the  said  W.  P.  by  the  name  of  W.  P. 
otherwise  called  W.  P.  of  WesUeigh  aforesaid,  gent  then  being 
in  the  custody  of  the  marshal  of  the  marshalsea  of  our  lord 
the  king,  before  the  king  himself^  of  a  plea  of  debt,  and  found 
pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Bqe  / 
C  91  1  ^y  ^hich  said  bill  tlie  said  F.  and  J.  K.  by  the  said  names  of 
P.  K»  and  Jl  K.  late  esquires,  now  knights,  complained  of  the 
said  W.  P.  by  the  said  name  of  W.  P.  otherwise  called  W.  P. 
of  WesUeigfi,  aforesaid,  gent,  being  in  the  custody  of  the  mar- 
shal of  the  marshalsea  as  aforesaid,  of  a  plea  that  he  should 
render  to  diem  600^  of  lawful  money  o(  England,  which  he 
owed  to,  and  unjustly  detained  from  them;  for  that  whereas 
the  said  JF.  on  the  2d  day  of  November,  in  the  year  of  our 
'Lord  1657,  at  the  city  of  Bristol  aforesaid,  in  the  county  of 
the  same  city,  by  his  certain  writing  obligatory,  sealed  with 
the  seal  of  the  said  fV*  and  to  the  court  of  our  said  lord  the 
king  then  there  shewn,  the  date  whereof  was  the  same  day 
and  year,  acknowledged  himself  to  be  held  and  firmly  bound 
to  the  said  P.  and  J.  in  the  said  6001.  to  be  paid  to  the  said 
P.  and  J.  when  he  should  be  thereunto  required ;  yet  the  said 
fV.  (althoi^h  ofien  required)  had  not  then  paid  the  said  6O0k 
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to  the  said  F,  aiid«7.  or  to  either  of  them,  but  to  pay  the  Vm  v. 
same  to  them  had  altogether  refused,  and  still  refused,  to  the  ,  ^^^^^'^^  ^ 
damage  of  them  the  said  F.  and  «7.  of  500/ ;  and  therefore 
thej  brought  suit,  &c.  Afterwards,  to  wit,  on  Friday  next 
afler  the  Morrow  of  the  Holy  Trinity^  in  the  term  of  the 
Holy  Trinity  then  next  following,  and  now  last  past,  until 
which  day  the  said  W.  P.  had  leave  to  imparl  to  the  said  bill, 
and  then  to  answer,  &c.  betbre  our  lord  the  king  at  tVestmin^ 
sttr^  came  as  well  the  said  JP.  and  J.  by  their  said  attorney,  as 
the  said  W.  P.  by  J.  H.  his  attorney ;  and  the  said  JP.  and  J. 
prayed  that  the  said  W.  might  answer  their  smd  declaration ; 
whereupon  the  said  JV.  defended  the  wrong  and  injury  when, 
&c ;  and  the  said  attorney  of  the  said  W.  said,  that  he  was 
not  informed  by  the  said  William  his  master,  of  giving  any 
answer  thereto  for  the  said  W.  to  the  said  F,  and  J.  in  the 
plaint  aforesaid,  and  then  said  nothing  else  in  bar  or  preclu- 
sion of  the  said  action  of  the  said  F.  and  J. ;:  wherefore  the 
said  F.  and  «/.  remained  undefended  therein  against  the  said 
fV, :  therefore  it  was  theii  and  there  considered  by  the  said 
court,  that  the  said  F*  and  J.  should  recover  against  the  said 
W.  their  said  debt,  and  fifty-one  shillings  for  the  damages 
which  they  had  sustained,  as  well  on  occasion  of  the  detention 
of  that  debt,  as  for  their  cpsts  and  charges  by  them  about 
thdr  suit  in  that  behalf  expended,  by  the  court  of  our  said 
lord  the  king  then  there  awarded  to  the  said  F.  and  «7.  with 
their  assent,  and  tbat  the  said  fV.  P.  should  be  in  mercy,  as 
by  the  r^ecord  and  process  thereof  remaining  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself  ftiUy  ap- 
pears. And  the  said  W*  P.  further  says,  that  the  said  writing 
obligatory  specified  in  the  record  of  the  judgment  of  the  reco- 
very, whereby  the  said  F,  and  J*,  recovered  the  said  debt  in 
form  aforesaid,  and  the  said  writing  obligatory  now  here  into 
court  brought  by  the  said  F.  and  J.  is  one  and  the  same  writing 
obligatory,  and  not  other  or  different;  and  this  he  is  ready  ty 
verify :  wherefore,  since  the  said  jP.  and  J.  K.  have  long  since  [  92  ] 
in  form  aforesaid  recovered  the  said  debt  by  them  now  above 
demanded,  the  said  fT.  prays  judgment  if  the  said  JP.  and 
J.  K.  (the  record  of  the  said  judgment  and  recovery  still  being 
in  all  things  in  full  force  and  effect)  ought  to  have  their  said 
action  thereof  against  him,  &c.  (2)  * 

-  (2)  It  is  not  necessary  to  set  forth    it  is  enough  to  state  shortly  that  the 
the  whole  proceedings  as  is  done  here  I    plaintifii  in  Easier  term,  &c«  inii(^leaded 
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And  thereupon  the  said  F,  and  J.,  pray  leave  to  reply  to 
the  said  plea  of  the  said  JV.  P.  here,  until  the  next  court  of 
pjor  said  lord  the  king  of  the  tplsey  of  the  said  city  here,  to  be 
holden  in  the  guildhall  aforesaid^  before  the  said  as  well  sher 
riffii  of  the  county  of  the  said  city,  as  bailiff  of  the  mayor  and 
€omm<Hialty  of  the  said  city,  according  to  the  custom  of  the 
said  city,  to.  wit,  on  Mondajf  the  4th  day  of  July  next  follow- 
ing; and  it  is  granted  to  them,  &c. ;  the  same  day  is  given 
to  the  said  parties  here,  &c.  At  which  said  next  court  of 
our  9aid  lord  the  king  of  the  tolsey  of  the  said  city  holden  in 
the  guildhall  aforesaid,  before  the  said  as  well  shenffs  of  the 
county  of  the  said  city,  as  bailiffs  of  the  said  maypr  and  com- 
monalty of  the  said  city,  according  to  the  custom^  of  the  said 
city,  on  the  said  Monday  the  4th  day  of  July^  in  the  16th  year 
abovesaid,  come  as  well  the  said  F.  and  «/.  as  the  said  fV.  by 
their  said  attomies.  And  thereupon  the  said  F*  and  J.  say, 
that  they,  by  any  thing  before  alleged,  ought  not  to  be  barred 
from  having  their  said  action  thereof,  because  they  say  that 


the  defendant  in  the  court  of  our  lord 
the  king,  before  the  king  himselfy  (the 
said  court  then  beiog,  &c« )  in  a  plea  of 
debt,  and  that  such  proceedings  were 
thereupon  had,  that  afterwards  in  TrfV 
nUy  term,  &c.  the  plaintiff  hy  the  con- 
sideration of  the  said  court  recovered 
•his  said  debt,  &c.  So  in  pleading  the 
judgments  even  of  inferior  courts,  whe- 
ther of  record  or  not,  it  is  now  held  not 
to  be  necessary  to  set  out  the  cause  of 
acdon,  or  that  the  defendant  became 
indebted  within  the  jurisdiction  of  the 
court ;  but  it  is  sufficient  to  say,  that  at 
a  certain  court,  &c*  held  at,  Sec.  A.  B. 
levied  his  certain  plaint  against  C  D. 
in  9  certain  plea  of  trespass  on  the  case 
or  debt,  &c.  (as  the  case  may  be,)  for  a 
cause  of  action  arising  vMhin  the  Juris' 
dictum  of  the  court,  and  thereupon  tuck 
proceedings  toere  had^  that  afterwards, 
&c.  it  was  considered  by  the  said  court, 
that  the  said  A.  B,  should  recover 
against  the  said  P.,  &c.  Cowp.  18. 
Rowland  v.  Veale,  recognized  by  BuUer 
justice,  in  Bdlf  v.  Broadbent.  3  Term 


Rep«  185.  See  however,  Willes's  Rep. 
34.  Formerly  it  was  necessary  to  set 
forth  the  tifhole  proceedings  in  the  infe- 
rior court,  it  being  not  allowable  to,  set 
them  out  with  a  taliter  processum  est. 
2Lutw.  918./ 918.    Dennis  v.  Rimls. 

2  Vent.  100.  Pinfiiger  v.  Qale.  But 
these  objections  have  of  late  years  been 
over-ruled.  2Lev,  81.  I>otf  v.  Pamii^«n 

1  Ld.  Raym.  80.  MackarUh  v.  Pollard. 

3  Lev.  403.  Patrick  v.  Johnson.  1  Wils.' 
317.  Murray  v.  Wilson.  2  Wils.  5. 
Adams  v.  Freeman.  2  Lutw.  1410. 
1414.  Walker  v.  Freeby.  2  Mod.  102. 
Lane  y.  Robinson.  Ibid.  195*  Higgin- 
son  V.  Martin.  Garth.  53.  Simpson  v. 
Merrillf    the     record    whereof  is    in 

2  Lutw.  1369.  When  it  is  necessary  to 
shew  that  the  process  was  returned,  the 
distinction  is  between  >a  capias  upon 
mesne  process,  and  i^  writ  of  execution : 
to  a  qipias  upon  the  former,  the  return 
of  the  precept  must  be  set  forth ;  but 
in  the  latter  it  is  unnecessary.  Cowp.  20. 
Rovoland  v.  Veale.  WiUes.  126.  n,  (i). 
Mor^  Y«  James. 
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there  b  not  any  liucb  record  of  the  recovery  of  the  said  debt      Pitt  v. 
and  daiiuige9  Against  the  said  IV.  as.  he  by  hb  said  plea  ^  Kwioht%  ^ 
doch  above  suppose ;  and  this  they  are  ready  to  verify :  wlvwre*  nuI  tiei  i 
fore  they  pray  judgment,  ^nd  their  said  debt  to  be  adjudged  to 
tbeoi,&c(3) 


(3)  See  Solomoui  y.  Lyon.  1  East, 
SQ9.  When  a  record  of  another  court 
b  pleaded,  the  plaintiff  may,  if  he 
pleases,  reply  nul  tiel  record,  and  con- 
clude with  a  verification  and  a  prayer 
of  judgment  as  is  done  here,  for  this  is 
warranted  by  the  course  of  precedents ; 
the  defendant  thereupon  rejoins  **  there 
**  i$ 9uch  a  record"  and  the  court  gives 
bim  a  day  to  bring  it  in«  2  Salk,  566. 
Moor  y. Garret.  Lib.Plac,286.  2Wils, 
113.  Sandford  Y.  Rogers.  But  in  the 
cas^  last  cited,  the  court  was  of  opinion 
that  there  is  a  complete  issue  by  the 
nui  tid  record  :  and  that,  to  avoid  pro- 
lixity, it  is  better  at  the  end  of  the 
replication  to  give  a  day  to  the  defend- 
ant to  produce  the  record.  [6]  And 
certainly,  as  these  pleas  are  for  the  most 
part  dilatory,  it  is  the  plaintiff's  interest 
to  adopt  that  form,  and  therefore  the 
■lodern  practice  is-so.  If  a  record  of 
Ibe  same  court  be  pleaded,  formerly 
the  )»laintiff  might  pray  oyer  of  the 
record,  and  if  it  were  not  given  him  the 
ne^  day,  the  court  would  reject  the 
plea*  2  8aik.  566.  Carth.  453.  Theo^ 
haldy.  Long.  8.C.  1  Ld.  Raym.  847. 
Carth.  517.  Creamery.  WickeU.  2  Str. 
828.  Hunter  v.  Wiseman,  and  Gwinnel 
V.  Thomson,  there  cited.  But  now, 
since  the  practice  has  been  to  refuse 


oyer  of  records,  it  is  questionable  whe- 
ther this  method  can  any  longer  be  en- 
forced. And  therefore  at  present  the 
way  is  to  demand  a  note  in  writing  of 
the  term,  and  number  of  the  roll  where- 
on the  judgment  or  other  matter  of  re- 
cord so  pleaded  is  entered  and  filed ; 
and  if  the  defendant's  attorney  neglecU 
or  refuses  to  give  the  same  to  the 
plaintiff's  attorney,  such  plea  is  not  to 
be  received.  Or  the  plaintiff  in  audi 
case  may  reply  nul  tid  record^  in  the 
same  manner  as  where  the  record  of 
another  court  is  pleaded.  Where  the 
plaintiff  replies  nul  tid  record,  and  gives 
the  defendant  a  day  to  bring  it  in,  the 
entry  is  thus :  (after  praying  judgment, 
&c.)  «*  and  prays  that  the  said  record 
"  may  be  seen  and  inspected  by  the 
<<  court  (or  if  in  C.  B.  by  the  justices) 
"  here.  And  because  the  said  J3,  (the 
^  defendant)  has  not  the  said  record 
*'  now  ready  here  in  court,  it  is  said 
«<  by  the  court  here  to  the  said  B^  that 
«'  he  have  the  said  record  here  on  (if  by 
*'  original,  a  general  return-day,  if  by 
**  bill,  a  certain  day  in  term).  The 
*<  same  day  is  given  to  the  said  A. 
"  (plaintiff)  here,  Ac.*'  If  the  record 
is  not  brought  into  court  on  the  day, 
judgment  of  failure  of  record  is  given, 
which  is  entered  thus:  ^*  At  which  day 


[5]  i  Bos.  &  Pull.  302.  Tippng  v. 
Johnson^  ace.,  where  it  was  holden  that, 
if  the  defendant  demur  to  such  a  repli- 
cation, the  plaintiff  may  nevertheless 
sign  judgment  on  the  nori-production  of 
the  record  at  the  day  given.  Sq  in 
7  Taunt.  SO.  Jackson  v.  Wiches.  2  Marsh. 
354.  S.C.  Where  the  plaintiff  declared 


on  a  recognizance  of  bail,  and  the  de- 
fendant pleaded  no  ca.  sa.  issued  against 
the  principal,  the  plaintiff  replied,  set- 
ting out  the  ca.  sa.  and  concluding  with 
a  prayer  that  the  court  might  inspect 
the  record,  it  was  holden  that  ther^ 
was  a  sufficient  issue* 
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That  there  is 
tbch  a  record. 


C  9S  ] 


And  thereupon  the  said  W.  prays  leave  to  rejoin  to  the  said 
plea  of  the  said  F.  and  /.  here,  until  the  next  court  of  our  said 
lord  the  king  of  the  tolsey  of  the  said  city  here,  to  be  holden 
in  the  guildhall  aforesaid,  before  the  said  as  well  sherifis  of  the 
county  of  the  said  city,  as  bailiifs  of  the  said  mayor  and  com- 
monalty of  the  said  city,  according  to  the  custom  of  the  said 
city  on  Wednesday  the  6th  day  of  July  next  following,  and  it 
is  granted  to  him,  &c.  the  same  day  is  given  to  the  said  par* 
ties  here,  &c.  At  which  said  next  court  of  our  said  lord  the 
king  of  the  tolsey  of  the  said  city  here  holden  in  the  guildhall 
aforesaid,  before  the  said  as  well  sherifis  of  the  county  of  the 
said  city,  as  bailifis  of  the  said  mayor  and  commonalty  of  the 
said  city,  according  to  the  custom  of  the  said  city,  on  the  said 
Wednesday  the  6th  day  of  Jtdy  in  the  16th  year  aforesaid,  come 
as  well  the  said  F.  and  /•  as  the  said  W.  by  their  said  attor- 
nies.  And  thereupon  the  said  William^  as  before  says,  that 
there  is  such  a  record  ot  the  recovery  of  the  said  debt  and 
damages  against  him  the  said  W,f  as  he  has  above  in  pleading 
alleged,  as  by  the  record  thereof,  remaining  in  the  court  of 
our  lord  the  now  king,  before  the  king  himself  at  Westminster^ 


«  comes  here  as  well  the  said  A.  as  the 
*^  said  B.  by  their  said  attornies,  and. 
*'  the  said  B.  has  not  here  the  said 
«<  record,  but  makes  default ;  whereby 
<<  it  sufficiently  appears  to  the  court 
<*  here,  that  tliere  is  not  any  such  re- 
**  cord  of  the  said  recovery  as  the  said 
**  B.  has  above  alleged ;  wherefore, 
'<  &c"  When  the  plaintiff  avers  a  re- 
cord, as  where  he  brings  debt  upon  a 
judgment,  and  the  defendant  pleads  nxd 


tiel  recardf  and  the  plaintiff  replies  tid 
recordf  the  conclusion  of  the  replication 
is  thus ;  **  and  this  he  is  ready  to  verify 
<^by  the  cecord,  and  prays  that  the  said 
"  record  may  be  seen  and  inspected  by 
**  the  court  here.  And  because  the 
**  said  A*  has  not  now  tliat  record  ready 
**  here  in  court,  he  is  directed  that  he 
**  have  that  record  here,  Sec*  The 
'<  same  day  is  given  to  the  said  J3L 
«•  here,"  &c.  [e] 


[c]  If  an  Irish  judgment  be  pleaded, 
the  replication  denying  it  should  con- 
clude to  Uie  country.  5  East,  473. 
Collins  v.  Lord  Matthew,  For  though  the 
Irish  judgment,  since  the  Union,  be  a 
record,  and  properly  pleadable  as  such, 
yet  being  only  proveable  by  an  examin- 
ed copy  on  oath,  the  verity  of  the  evi- 
dence riiould  be  tried  by  a  jury,  and 
hot  by  the  court.  A  party  is  not  allow- 
ed to  aver  against  a  record  when  plead- 


ed, for  ^*  the  record  of  a  judgment  until 
set  aside  or  reversed,  is  conclusive  as 
to  the  subject  matter  of  it."  Per  Lord 
Mansfield  C.  J.  in  2  Burr.  1005.  Moses 
V.  M'Ferlan.  See  also  2  M.  &  S.  865. 
Ramsbottom  v.  Buckhurst.  S.  P.  And 
therefore  the  original  defendant  cannot 
plead  that  a  judgment  obtained  against 
him  was  obtained  by  fraud :  nor  can  his 
sureties.  SMarsh.  S92.  Moored, Boxn- 
maker.    7  Taunt.  97.  S.  C. 
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of  the  tenn  of  the  Hofy  7Wm/y,  in  the  1 6th  year  of  the  reign      Pitt  v. 
of  our  said  lord  the  now  king,  more  fully  appears ;  but  be-  ^  Knight* 
cause  the  record  of  the  said  recovery  remaining  in  the  said 
court  of  our  lord  the  king  at  Westminster^  cannot  be  judicially 
had  or  brought  into  the  court  now  here,  he  the  said  fV.  prays 
judgmait  if  the  court  now  here  will  any  further  proceed  of 
and  upon  the  premises,  &c. :  and  thereupon  it  is  said  by  the  A  day  given  to 
court  here  to  the  said  fF.,  that  he  have  here,  at  the  next  court  pnauoe  the 
of  our  said  lord  the  king  of  the  tolsey  of  the  said  city  here,  to  recont 
be  holden  in  the  guildhall  aforesaid,  before  as  well  the  sherifis 
of  the  county  of  the  said  city,  as  bailiffs  of  the  said  mayor  and 
commonalty  of  the  said  city,  according  to  the  custom  of  the 
said  city,  on  Monday  the  16th  day  of  December  next  following, 
the  said  record  by  him  above  pleaded  at  his  peril ;  the  same 
day  is  given  to  the  said  parties  here :  before  which  day,  to  wit, 
on  the  29th  day  of  September^  in  the  said  16th  year  of  the  reign 
of  our  said  loitl  the  now  king,  the  said  J.  B.  and  R.  S.  were 
according  to  the  custom  of  the  said  city  duly  removed  and 
discharged  from  their  said  offices,  as  well  of  sheriffs  of  the 
county  of  the  said  city,  as  bailiffs  of  the  said  mayor  and  com- 
monal^  of  the  said  city,  and  «/•  K*  and  JS.  O.  were  according  Kew  iherifis. 
to  the  custom  of  the  said  ciQr  duly  elected,   admitted,  and 
sworn,  as  well  into  the  said  office  of  sheriffib  of  the  county  of 
the  said  city,  as  into  the  office  of  bailifl^  of  the  mayor  and 
ooDunonalty  of  the  said  city,  in  the  room  of  the  said  J.B,  and 
J3.5.    At  which  court  of  our  said  lord  the  king  of  the  tolsey 
of  the  said  city  here,  holden  in  the  guildhall  of  the  said  city, 
before  the  said  as  well  sheriffs  of  the  county  of  the  said  city,  as 
baili£&  of  the  said  mayor  and  commonalty  of  the  said  city,  ac- 
cording to  the  custom  of  the  said  city,  on  the  said  Monday  the 
16th  day  of  December  in  the  16  th  year  aforesaid,  come  as  well 
the  sud  jP.  and  L  as  the  said  fK,  by  their  said  attornies;  and  Defendant  hai 
the  said  fV.  has  not  the  said  record  now  here;  and  thereupon  ^{J|* *"** 
with  the  assent  of  the  said  jP.  and  /.,  a  further  day  is  given  by  Dies  datus. 
the  court  here  to  the  said  fT.,  that  he  have  here,  at  the  court 
of  our  said  lord  the  king  of  the  tolsey  of  the  said  city,  to  be 
holden  in  the  guildhall  of  the  said  city,  before  the  said  as  well 
sheri&  of  the  county  of  the  said  city,  as  baili£&  of  the  said 
mayor  and  commonalty  of  the  said  city,  according  to  the  custom 
of  the  said  city,  on  Friday  the  15th  day  oi  December  next  fol- 
lowing^ the  said  record,  by  him  as  aforesaid  pleaded,  at  hi^ 
peril;  the  same  day  is  given  to  the  said  parties  here,&Ck:  be- 
fore which  dayj  to  wit,^  on  the  29th  day  of  Septemieri  in  the 
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not  the  said 
record. 
Dieaulterius 
datus. 
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t7th  year  of  the  reign  (»f  dilk*  said  lofd  the  ndw  kiligi  the  said 
JC  K.  and  K  O.^  acoordbg  to  the  cttstom  of  the  said  dty^ 
weve  duly  removed  aad  discharged  from  their  said  offices,  as 
Wdl  of  sherifi  of  the  county  of  the  said  city,  as  baili£&  of  the 
said  mayor  and  cofiimonally  of  the  said  city,  and  tV.  R  and 
it.  C.  wei^  according  to  the  custom  of  the  said  city,  duly 
elected,  admitted  and  sworn,  u&  well  into  &e  said  office  of 
sheriffi  of  the  county  of  llie  said  city,  as  into  the  dl&qe  of 
baitiflb  of  the  mayor  and  commonalty  of  the  said  city,  in  the 
room  of  the  said  Jl  K.  and  R*  O,  At  which  said  court  of  our 
said  lord  the  king  of  the  tol^y  of  the  said  city  here,  holden  in 
the  guildhall  aforesaid,  before  the  said  as  well  sheriffi  of  the 
county  of  the  said  city,  as  bailiffis  of  the  said  mayor  and  com- 
monalty of  the  said  city,  according  to  the  custom  of  tlie  said 
city,  on  the  said  Friday  the  15^  day  of  Decmb^^  in  the  1 7th 
year  aforesaid,  come  as  well  the  said  F*  and  «/.  K.^  as  the  said 
W.  P^  by  their  said  atternies ;  and  the  said  W.  has  not  the  said 
record  now^here;  and  thereupon,  with  the  assent  of  the  said 
F.  and  J.,  a  furdier  day  is  given  by  the  court  here  to  the  said 
ffiUiam,  that  he  have  here,  at  the  court  of  our  said  lord  the 
king  of  the  tolsey  of  the  said  city  hei^,  to  be  holden  in  the 
guildhall  of  the  said  city,  bdbre  the  said  as  well  sheriffs  4^  the 
cotinty  of  the  said  city^  as  baUifis  of  die  siud  mayor  and  com- 
monalty of  the  said  city,  according  to  thetustom  of  tlie  said 
city,  to  wit,  on  Thursdin/  the  first  day  of  Fdmuny  next  Mlow^ 
in^  ihe  said  record,  by  him  as  aforesaid  pleaded,  at  bb  perS^ 
the  same  day  is  given  to  the  said  parties  here,  &c.  At  wfaiok 
^id  court  of  our  said  lord  the  king  of  the  tolsey  of  the  said 
city  here,  holden  in  the  guildhall  aforesaid,  before  the  said  as 
well  sheriffii  of  the  county  of  the  said  city,  as  bailifi  of  the  sasd 
'mayor  and  commonalty  of  the  sud  city,  according  to  the  cus- 
tom of  the  said  city,  on  ibe  said  Tkursdtn^  the  first  day  of 
F^bfuaryy  in  llie  1 8ti^  year  of  the  reignof  our  said  lord  the  now 
kii^,  'come  as  *weH  the  said  F.  and  I^  as  the  said  fK,  by  abehr 
said  ftttomies;  and  the  Bud  W.  has  not  the  sud  record  now 
here;  and  thereupon,  with  the  assent  of  tiie  said  F.  land  /.,  n 
further  day  is  given  by  iht  court  hereto  the  said  W.  that  4ie 
haive  'here,  &c.  (a  liketontinuimee  firom  court  to  oonvt  ftr  tiwo 
toofts  more)*  And  at  the  said  oourt  liolden  *m  afeMBandi  on 
the  said  Wedneiday  the  11th  day  of  Ap^  in  tfie  IStii  year 
aforesaid,  it  was  oidered  by  ibe  Sttd  eouit  hen^  ^bat  mdeas 
the  said  fF.iBboidd  bring  hett  into  couit^e  Mod^MConi,  4t 
Ae  said  MKtoourt  ta^lioldeb  ontbewd  9Mli  day^jlby 


Mith.  19  Car.  IL  Regis.  ^ 

as  afoiresaicl,  judgment  shoald  be  entered  in  the  8iud  pW  Hk      Vm  \>. 
the  said  F.  and  /.  At  which  said  conrt  of  our  said  lord  the  king  ^Kntcht. 
of  the  tols^  of  the  said  city,  holden  in  the  guildhall  aforesaid, 
before  the  said  as  well  sheriffi  of  the  county  of  the  sdid  city, 
as  bailiffi  of  the  said  mayor  and  commonalty  of  the  said  city, 
according  to  the  custom  of  the  said  city,  on  the  said  Monday 
the  28th  day  of  May^  m  the  18th  year  aforesaid^  k:ome  as  wdBi  Defendrat  ho 
the  said  JP.  and  /.,  as  the  said  fV^  by  their  said  attomies ;  and  ]^^  ""^ 
the  said  JV.  bas  not  now  here  at  this  court  the  said  record  bf  Curia  tMmn 
bim  above  as  aforesaid  pleaded,  but  has  tnade  default  therein :  ^  ^ 
and  because  the  court  here  is  Hot  yet  advised  of  giving 
th^  judgment  of  and  upon  th6  premises,  therefore  a  day 
is  given  to  the  said  parties  here  until  die  court  of  our  sakl 
lord  the  king  of  the  tolsey  of  the  said  city  here^  ttdden  in 
the  guildhall  aforesaid,   before  the  said  as  well  sh^ifFs  -of 
the  county  of  the  said  city,   as  ballifis  of  the  said  raayot 
and  commonidty  of  the  said  city,   according  to  the  custom 
of  the  said  city,  to  wit,  on  Wednesday  the  18tli  day  dfjufy 
next  following  to  hear  their  judgment  thereon,  because  the 
court  here  is  thereof  not  yet  advised,  &c.     At  which  said 
court  of  our  said  lord  the  king  of  the  tolsey  of  the  said  ci^ 
here,  holden  in  the  guildhall  aforesaid,  before  the  said  a^  well 
sherifi  of  the  cotmty  of  the  said  city,  as  bailiffs  of  the  said 
mayor  and  commotidty  of  the  said  city,  aoiording  to  the  cus- 
tom of  the  said'cily,  on  the  said  Wednesday  the  18th  day  otjufyf 
came  as  well  the  said  F.  and  /.,  as  the  said  W.^  by  their  said 
attomies :  and  thereupon  the  premises  being  seen,  and  by  the  judgment  for 
court  here  fully  understood,  it  is  considered  by  the  said  court,  *'»^P'"^**"** 
that  the  said  F.  and  /.  should  recover  against  the  said  W. 
their  said  debt  and  damages^  on  occasion  of  the  detention  <A  Pott,  97.  note 
the  said  debt,  to  41.  25.,  by  the  court  here  awarded  to  the  said  (^)* 
F.  and  /.,  with  their  assent,  and  the  said  W»  in  mercy, -ftc. 

Afterwards,  to  wit,  on  Wednesday  next  after  the  octave  of 
St.  Hilary  in  this  same  term,  before  our  lord  the  king  at  West^ 
minster^  comes  the  said  W.P.  by  it.  P.  his  attorney,  and  says, 
thht  in  the  said  record  and  process,  and  also  in  giving  the  said  Commoa  error  f 
jodgmtot,  there  b  manifest  error  in  this,  to  wit,  that  wherie  **"sn^ 
by  the  said  record  it  appears  that  judgment  was  given  that  th^ 
Haid  jF.£  and  J.K.  should  recover  against  the  said  fT.P.  then: 
said  debt,  and  dso  iL  is.  for  thar  damages  which  they  had 
itBtained  onoccasiiAiof  the  detention  of  the  «aid'debt^  ais  for      [  96  ]    , 
asar  caitaHhd  charges  by  ^emdbtetthdr  suit  in  that  behalf 
GKpetidtsB,  by  the  coUH  of  oilr  said  loifi  ibe  king  then  tbm 
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awarded  to  die  said  JP«  and  /.,  with  their  assent,  and  the  said 
7F.  should  be  in  mercy,  &c.;  yet  judgment  ought  to  have  been 
given,  that  the  said  F.  and  L  should  take  nothing  by  their  said 
plaint  and  declaration ;  and  this  he  is  ready  to  verify,  &c.;  and 
the  said  fV.  prays  the  writ  of  our  lord  the  king  to  warn  the 
said  JF*.  and  /.  to  be  before  our  lord  the  king,  to  hear  the  said 
record  and  process,  and  it  is  granted  to  him,  &c.:  whereupon 
.  the  sheriffi  of  the  city  o(  Bristol  are  commanded  that,  by  good 
and  lawful  men  of  their  bailiwick,  they  make  known  to  tlie 
said  JP.  and  I^  that  they  should  be  before  our  lord  the  king, 
from  the  day  of  Easter  in  15  days,  wheresoever,  &c.  to  hear 
the  said  record  and  process  if,  &c.;  and  further.  Seethe  same 
day  is  given  to  the  said  J^.,  &c.  At  which  day,  before  our 
lord  the  king,  comes  the  said  fT.,  by  his  said  attorney,  and 
the  sheriffs  have  not  sent  the  writ  thereof;  and  the  said  F. 
and  /.  being  solemnly  called,  likewise  come  by  22.  H.  their 
attorney;  whereupon  the  said  W.  as  before,  says,  that  in  the 
said  record  and  process,  and  also  in  giving  the  said  judgment 
there  is  manifest  error,  assigning  the  said  errors  by  him  above 
in  form  aforesaid  alleged;  and  he  prays  that  the  said  judg- 
ment for  the  said  errors  and  others,  being  in  the  said  record 
and  process,  be  revoked,  annulled,  and  altogether  held  for 
nothing,  and  that  he  be  restored  to  all  things  which  he  has  lost 
by  occasion  of  the  said  judgment,  and  they  the  said  F.  and  /• 
do  rejoin  to  the  said  errors,  and  that  the  court  of  our  said  lord 
the  king  here  may  proceed  to  the  examination  as.  well  of  the 
said  record  and  process,  as  the  said  matters  above  assigned  for 
error.  And  the  said  JP.  and  /•  say,  that  neither  in  the  said  re- 
cord and  process,  nor  in  giving  the  said  judgment,  is  there  any 
,error,  and  pray  likewise  that  the  court  of  our  said  lord  the 
king  here  may  proceed  to  the  examination,  as  well  of  the  said 
record  and  process,  as  of  the  said  matters  above  assigned  for 
error,  and  that  the  said  judgment  may  be  in  all  things  affirmed : 
and  because  the  court  of  our  lord  the  king  here  is  not  yet 
advised  of  giving  their  judgment  of  and  upon  the  said  premises^ 
a  day  is  therefore  given  to  the  said  parties  before  our  lord  the 
king,  until  the  morrow  of  the  Hofy  Trinity^  wheresoever,  &c. 
to  hear  their  judgment,  because  the  court  of  our  lord  the  king 
here  is  thereof  not  yet,  &c.  At  which  day,  before  our  lord 
th^  king  at  Westminster^  come  the  said  parties  by  their  said  at- 
tornies ;  but  because  the  court  of  our  said  lord  the  king  here 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
preroijses,  a  farther  day  is  therefore  given  to  the  said  parties 
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beCbre  our  lord  the  king,  from  the  day  of  St.  Mickad  in  three      Pitt  o. 
weeks,  wheresoever, &c.  to  hear  their  judgment  therein,  be-  ^  Knight.^ 
cause  the  court  of  our  said  lord  the  king  here  is  thereof  not  . 
yet,  &€•;  at  which  day,  before  our  lord  the  king  at  Westminster,       L  97  J 
come  the  said  parties  by  their  said  attomies ;  whereupon,  as 
well  the  said  record  and  proceedings,  and  the  judgment  given . 
thereupon,  as  the  said  causes  and  matters  above  assigned  by  the 
said  fV.  P,  for  error,  being  seen,  and  by  the  court  of  our  said 
lord  the  king  now  here  more  fully  understood  and  diligently 
examined,  and  mature  deliberation  being  thereof  had,  for  that 
it  appears  to  the  said  court  here,  that  the  said  record  is  not 
in  anywise  vicious  or  defective,  and  that  there  is  not  any  error 
on  the  record,  it  is  considered  that  the  said  judgment  be  in  Judgment 
all  things  affirmed,  and  stand  in  all  its  force  and  effect,  the      "^ 
said  causes  and  matters  above  assigned  for  errors,  or  any 
other  thing  or  cause  contained  in  the  said  record  and  pro- 
ceedings, in  anywise  notwithstanding;  and  it  is  further  con- 
sidered by  the  said  court  here,  that  the  said  F,  K,  and  J,  K. 
do  recover  against   the  said  JV.P*  lOL   by  the  court  here  Coms  awmrded. 
awarded  to  them  the  said  F.  K.  and  J.  K>  with  their  assent, 
according  to  the  form  of  the  statute  lately  made  and  provided, 
for  their  damages,  costs,  and  charges  which  they  have  sus- 
tained by  occasion  of  the  delay  of  the  execution  of  the  said 
judgment,  under  pretence  of  prosecuting  the   said  writ  of 
error ;  and  that  the  said  F.  and  J.  K.  have  execution  thereof, 
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Pitt  versus  Knight  Case  11. 

RROR  upon  a  iudirment  in  debt  in  the  court  otBristoL  S.C.  i  Lev. 

992       1  Sid 

where  the  said  Knight  and  Knight  were  plaintifis  against  339.'    s  Keb. 
Pitt  defendant,  and   declared  in  debt  upon  bond  for  600/.  ^\^^r  *''®- 
Pitt  the  defendant  there  pleaded,  that  the  plaintiffs  had  there-  court  of  Biiitol 
tofore  recovered  in  the  kincfs  bench  upon  the  same  bond,  the  defendant 

.     .  ,  pleads  a  judg- 

The  plaintifis  replied,  nul  tiel  record ;  and  this,  &c. :  where^  ment  recorered 

fire  they  pray  judgment,  and  their  debt  aforesaid  to  be  adjudged  JJj^jS: '  *H? 

to  them*     The  defendant  there  rejoined  that  there  is  such  a  nul  tid  record^ 

record  of  the  recovery  of  the  debt  aforesaid  as  he  has  above  m«i?and  hSf^" 

in  pleading  alleged,  as  by  the  record  thereof  remaining  in  the  debt,  but  no 

hin^s  bench  appears ;  but  because  the  record  of  the  recovery  ^foSdant  ^ 

aforesaid  remaining  in  the  king's  bench  cannot  now  be  judici-  join"  that  there 

ally  had  or  brought  mto  court  here,  the  said  defendant  prays  1^^^^^^ 
judgment  if  the  court  now  here  will  proceed  any  further  of  ^^  *««  ^  ^^^ 
V0L.L                                                    L 
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Pitt  v.  and  upon  the  premises)  kc. :  and  thereupon  the  court  of 
^  Knight.  ^  Bristol  gave  a  day  to  the  defendant  there  to  bring  in  the  r^ 
to  produce.  TTie  ^^^ »  ^^>  upon  failure  of  the  record,  judgment  was  given 
court  below  there  that  the  plaintiffs  should  recover  their  debt  and  damages^ 
fendant  a  day     &c.  although  they  had  prayed  no  damages  in  their  replication. 

to  produce  it, 

and  on  fidlure,  judgment  was  given  toir  ihp  plaintiff  to  recorer  debt  and  damaget.     Held  that  this 

is  no  error,  for  the  not  praying  of  damages  is  but  mere  form  ft) :  and  the  judgment  was  affirmed^ 

though  no  issue  joined  in  the  rgoinder  on  the  nui  Hd  recora,  nor  any  demurrer  for  want  of  the 

usual  averment  of  « this  be  is  ready  to  ▼erify  by  the  record.'*  (9)   If  a  record  of  K.  B.  be  pleaded 

in  an  inferior  court,  the  record  may  be  transmitted  there,  by  ceriioruri  out  of  Chancery,  and 

miiHmut. 

Two  errors.  And  the  errors  which  were  insisted  upon  at  the  bar  were 

piaintiffhtelow  ^^'  ^*  "^^^  ^®  plaintiffi  in  the  inferior  court  had  prayed 

had  prayed  no  no  damages  in  their  replication.     2.  That  the  court  had  given 

K^ti^on.  judgment  upon  failure  of  the  record  *,  where  they  ought  to 

s.  That  the  have  given  over  their  proceedings,  or  at  least  the  plaintiffs 

ought  to  have  ought  to  have  demurred  upon  the  rejoinder,  and  judgment 

f'ISl?'*'  ""y  should  have  been  given  upon  the  demurrer. 

ceeding,  or  the  plaintiA  should  have  demurred  to  the  rejoinder. 

*l  98  3  And  as  to  the  first  error,  it  was  argued  that  the  replication 

was  bad  for  want  of  the  pf aying  of  damages,  and  therefore 
the  plaintiffi  ought  not  to  have  judgment.    And  the  case  of 

t  Cro.  Elis.  Feared  and  Chambers  f  was  cited,  where  the  plaintiff  neither 
averred  his  replication,  nor  prayed  his  debt  and  damages,  and 
for  both  these  faults  the  judgment  was  reversed.  But  this 
point  was  over-ruled,  because  the  not  praying  of  damages  was 
only  matter  of  form  ;  for  the  plaintiffs  have  in  this  case  averred 
their  replication,  and  prayed  their  debt;  and  the  omission  of 
the  word  <<  damaged*  is  aided  by  the  statute  of  general  de- 

■%  27  Efa'a.  c.  5.  murrer  %. 

As  to  the  second  point,  it  was  argued,  that  the  court  below 
ought  to  have  stayed  their  proceedings  upon  the  foreign  plea 
of  the  record  of  the  king^s  bench,  and  ought  not  to  have  pro- 
ceeded or  given  any  judgment,  because  it  could  not  be  tried* 
An^l  these  cases  were  cited,  the  statute  of  Gloucester,  2  Inst* 
S25.  a  foreign  plea  in  real  actions,  but  not  in  personal  ao> 
tions,  is  aided  by  that  statute.  Bro.  Cause  de  remover  plea,  41. 
S  H.  4.  11.  b.  &  18.  debt  upon  bond  in  London^  the  defend- 

(1)  In  2  Lev.  19.  Barnes  v.  Gladmanf  judgment  for  the  debt  and  damages. 

ruled  good  upon  special  demurrer,  and  Per  Lord  Keeper  Bridgman.     1  Str. 

declared  to  be  an  unnecessary  form  of  523.  Cumenv.  Fletcher.    Willes'sRep. 

pleading;  for  by  pray  ingyiMfgnimf  every  13.  SheUy  y.  Wright. 

thing  is  included,  and  when  the  court  (2)  See  post,  p.  99.  note  (2). 
gives  judgment^  it  consequenUy  gives 
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ttnt  pleaded  ^  duress  tU  fVmdsor;  and  upon  demurrer,  the      Pitt  v* 
judgment  was  quad  sequatwr  ad  comnmnem  l^evi^  drfendens  ^  Knight.^ 
tat  ind€  me  die  s  S2  H.  6.  26.  by  iwue  joined  <m  n  foreign  " 

pktLf  the  court  is  ousted  of  jurisdictioii* 

And  as  to  this,  it  was  argued  on  the  other  side,  that  the 
record  of  the  king's  bench  might  be  removed  by  certiorari  out 
of  chancery,  and  transferred  by  mittimus  tp  die  court  of  Brisr 
tol:  and  so  the  issue  o(  wdtiel  record  might  be  tried  there, 
and  therefore  the  plea  not  a  foreign  one.  ( I )  And  if  it  should 
be  otherwise  construed,  the  consequence  would  be  that  all  ac- 
tions in  an  inferior  court  would  be  ousted  by  a  fl<^on :  for  in 
Cmth  there  never  was  any  record  in  this  court  as  the  defendant 
below  has  pleaded. 

But  to  this  it  was  answered  by  the  plaintiff  in  error,  that 
no  record  here  in  the  superior  court  sIuiU  be  removed  out  of 
it  and  sent  to  an  inferior  court.     In  Cro.  Car.  i}97«  *»  Lut^  *  LutterelT. 
ter^s  case,  it  was  doubted  f  whether  a  certiorari  to  certify  a  f  But  diTen 
record  out  of  this  court  to  thtt  common  pleas  upon  nul  tiei  ^^^^  ^^^ 
record^  pleaded  there,  were  allowable ;  but  if  it  had  been  to  an  recerds  h«l 
Merior  couit,  there  would  have  be«i  no  doubt  that  it  could  not  *^.  ■*"*  "V  ^ 

OMlnQlltf  out  Ob 

be^  as  appears  from  Cro.  Car.  84.  this  court  will  not  execute  chancery  into 
the  judgBoent  of  an  inferior  court  removed  by  certiorari*  (2)  ^*^* 

(1)  A  foreign  plea  is  where  the  action  which  is  here  drawn  from  it.     The 

-  is  carried  out  of  the  county,  or  place,  point    there  determined  was,   that    a 

&c.  where  it  is  laid.  Carth.  402.  Chum-  judgment  in  the  great  sessions  in  Wales 

teyy.  Broom.  See  the  form  of  it  in  Lill.  cannot  be  removed  by  certiorari  and 

Ent.  475.    It  must  be  pleaded  before  a  mittimus  into  the  king's  bench  or  com« 

general  imparlance,  and  an  oath  must  mon  pleas,  in  order  to  take  out  a  scire 

h6  made  of  the  truth  of  it.    Litt.  Kep.  facias  thereoQ,  to  afcct  property  in 

2S6.  1  Sid.  234.  ColHfis  v.  Sutton.    Sty.  the  hands  of  a  person  resident  here  in 

225.  Dudeny  v.  CoUyer.    1  Vent.  180.  London;  and  the  reason  assigned  was, 

St.  Auhin  v.  Cox.    2  Salk.  515.  Pierce  that  it  would  be  a  great  inconvenience 

T.  Blake.     If  an  inferior  court  should  to  the  subjects  to  make  lands  or  persons 

refuse  to  receive  such  plea^  the  defend-  liable  to  judgments  in  other  manner 

ant  upon  affidavit  made,  that  the  fact  than  they  were  at  the  time  the  judg- 

did  arise  out  of  the  jurisdiction,  (unless  ment  was  given.    But  this  is  now  alter- 

it  appears  on  the  face  ot  the  declar-  ed  by  the  statute  33  Geo.  3.  c.68.  s.  U 

ation,)  and  that  he  tendered  a  foreign  by  which  it  is  enacted  that,  where  final 

plea  in  the  manner  above  mentioned,  Judgment  shall  be  obtained  in  the  courts 

may  have  a  prohibition  from  one  of  the  of  great  sessions  in  Wales^  of  the  coun- 

common  law  courts  at  JVestminstery  or  ties  palatine  of  Chester,  Lancaster,  and 

in  vacation  from  the  court  of  chancery.  Durham,  and  the  persons   or  effects 

1  P.  Will.  476.  Anon.  cannot  be  found  within  the  jurisdiction 

(8)  The  case  in  Cro.  Car.  34.  does  of  such  courts*  any  court  of  record  at 

not  seem  to  warrant  the  conclusion  Westminster  may  issue  execution. 
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Pitt  v.  And  as  to  the  objection  of  ousting  the  jurisdiction  of  an  infe* 
^  KwiGHT.  ^  yi^j.  court  by  a  fiction,  it  was  answered,  that  the  court  ought 
to  have  compelled  the  defendant  to  swear  to  the  truth  of  his 
plea,  or  otherwise  have  entered  a  nihil  dicit  against  him :  and 
if  he  swears  it,  then  there  is  no  greater  mischief  than  in 
other  similar  cases.  But  admitting  that  the  record  might 
well  have  been  removed  to  Bristol^  yet  it  was  argued  that,  in 
the  present  case,  the  judgment  given  upon  failure  of  the  re- 
cord was  erroneous,  and  without  any  issue  joined.  For  the 
defendant  in  his  rejoinder  says,  that  there  was  such  a  record, 
but  he  could  not  have  it  there,  which  is  as  much  as  to  say, 
that  he  uooidd  not  have  it  there ;  and  therefore  the  plaintiffs 
ought  to  have  demurred,  because  there  was  no  issue  joined 
by  the  defendant ;  for  if  the  defendant  would  have  joined 
issue^  he  ought  to  have  said  m  his  rejoinder  that  there  was 
such  a  record ;  and  this  he  is  ready  to  verify  hy  the  recoid^  as 
all  the  precedents  are ;  as  in  Rastall's  Entries,  Appeals  en 
mort,  5.(1);  Conspiracy  in  bar,  2,  S.  * ;  Debt  in  gaoler,  2.  f ; 
*  Rast.  19S.  b.  Debt  on  recovery,  5.  % ;  and  all  the  books ;  and  for  default  of 
t  n>icL  1^'  b/  ^^  averment  the  rejoinder  was  bad,  and  the  plaintifis  ought 
to  have  demurred,  and  the  court  should  have  given  judgment 
upon  the  demurrer,  and  not  upon  failure  of  the  record. 

And  now  in  this  term  the  court  was  of  opinion,  that  the 
record  in  this  court  might  have  been  certified  to  Bristol  by 
certiorari  and  mittimus.  But,  upon  the  other  point,  Kefynge 
chief  justice  declared  his  opinion  that  there  was  not  any 
'  issue  joined,  which  the  court  did  not  contradict  But  when 
it  was  prayed  that  judgment  should  be  reversed,  the  court 
affirmed  the  judgment  against  their  own  opinions.  Quod 
nota.  (2) 

Saunders  of  counsel  with  the  plaintiff  in  error,  and  Jones 
with  the  defendant 

(1)  This  seems  misprinted  for  <<  ap-  demurrer.  And  accordingly  in  ISalk.l. 
"  peals  in  robbery^  5."  See  Rast.  Ent  Duncomhe  v.  Church,  8  W.  S.  it  was 
54  b.  held  that  the  want  of  such  an  averment 

(2)  See  2Lutw.  1269. 1273.  Sparks  was  helped  by  a  general  demurrer;  and 
v.  Cole,  945.  Rotoel  v.  Dyon,  Lib.  the  principal  case  was  cited  in  support 
Plac.  266.  Though  the  court  seemed  of  that  opinion.  But  this  consideratioa 
first  to  be  of  opinion,  that  no  issue  was  is  not  now  material,  for  the  statute  of 
joined,  yet  by  affirming  the  judgment  4  Ann,  c.  16.  s.  1.  enacts  "  that  no  ad« 
they  thought  that  the  defect  {if  any)  "  vantage  or  exception  shall  be  takea 
was  paere  form«  which  could  not  be  ''  for  the  want  of  the  averment  of  hoc 
taken  advantage  of  without  a  special  "  paratus  est  ver\ficare  per  recordum. 
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"  except  the  same  diall  be  specially  no  ground  for  this  objection,  for  tbere 

shewn  for  cause  of  demurrer."      See  seems  to  be  a  complete  issue  joined, 

ante,  p.  92.  note  (3).     But  upon  the  Vid.  the  record,  ante  92,  98. 
whole  of  this  record  there  appears  to  be 
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^^"^  ITiE  it  remembered  that  heretofore^  to  wit,  in  the 
-*-^  term  of  &.  Hilary  last  past,  before  our  lord  the 
king  at  Westminster^  came  Edward  Hayman^  by  Richard  Hals 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  there  his  certain  bill  against  Henry  Gerrardj  other- 
wise- called  Henry  Gerrardj  of  the  parish  of  St,  Margaret^ 
Westminster,  in  the  county  of  Middlesex,  in  the  custody  of  the 
marshal,  &c.  of  a  plea  of  debt,  and  there  are  pledges  to  pro- 
secute, to  wit,  John  Doe  and  Richard  Roe,  which  said  bill 
follows  in  these  words,  to  wit :  Uondon,  to  wit,  Edward  Hay^  ^^^^ 
man  complains  of  Henry  Gerrard,  otherwise  called  Henry 
Gerrardj  of  the  parish  of  St*  Margaret,  Westminster,  in  die 
county  of  Middlesex,  being  in  the  custody  of  the  marshal  of 
the  marshalsea  of  our  lord  the  king^  before  the  king  himself 
of  a  plea  that  he  render  to  him  1000/.  of  lawful  money  of 
England,  which  he  owes  to^  and  unjustly  detains  from  him ; 
for  that  whereas  the  said  Henry,  on  the  9th  day  of  Augua,  in 
the  17th  year  of  the  reign  of  our  lord  Charles  the  Second, 
now  king  of  England,  &c.  at  London  aforesaid,  in  the  parish  [  100  3 
of  &.  Dunstan  in  the  West,  in  the  ward  of  Farringdon  With- 
out, by  his  certain  writing  obligatory,  sealed  with  the  seal  of 
him  the  said  Henry,  and  to  the  court  of  our  said  lord  the  king 
now-  here  shewn,  the  date  whereof  is  the  same  day  and  year 
acknowledged  himself  to  be  held  and  firmly  bound  to  the  said 
Edward  in  the  said  1000/.  to  be  paid  to  the  said  Edward, 
when  the  said  Henry  should  be  thereunto  required;  yet  the 
said  Henry  (although  often  required)  has  not  yet  paid  the 
said  1 000/.  to  the  said  Edward,  but  to  pay  the  same  to  him 
has  hitherto  altogether  refused,  and  still  refuses,  to  the  da- 
mage of  him  the  said  Edward  of  40/. ;  and  therefore  he  brings 
suit,  &c. 

And  now  at  this  day,  to  wit,  Wednesday  next  after  15  days  Plea. 
o{  Easter,  in  this  same  term,  until  which  day  the  said  Henry 

L  3 
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Hatman  «b  had  leate  to  imparl  to  the  said  bill,  and  then  to  answer,  &a 

Cbrbarp*^  before  our  lord  the  king  at  WestminOer,  comes  as  wdl  the  said 

'  Edward  Haifman  by  his  said  attoniey,  as  the  said  Henry  Ger^ 

rard  by  John  Cuff  his  attorney ;  and  the  said  Henry  defends 

the  wrong  and  injury,  when,  &c.  and  prays  oyer  of  the  said 

Oyer  of  the       writing  obligatory,  and  it  is  read  to  him,  &c  ;  he  also  prays 

*'™^*^  oyer  of  the  condition  of  the  said  writing  obligatory,  and  it  b 

read  to  him  in  these  words:  that  is  to  say,  *^  The  condition 

<<  of  this  obligation  is  i^uch,  that  if  the  above-boonden  Henry 

^^  Gerrardj  his  executors,  or  administrators,  or  any  of  theoH 

**  do  and  shall  truly  render  a  iiiU  account  ualo  Ae  abofe 

<<  named  Edmtrd  Htg^witm,  hh  CMcnlofs,  or  adminirtmlors, 

'*  of  all  such  sum  or  sums  of  money,  rents^  goods,  bills^ 

^*  bonds,  and  debts,  which  were  due  and  belonging  to  William 

^  Jforrelf  late  of  Ibd  parish  of  Si.  MariiM\$  in  the  Fields^  in 

<*  the  county  of  Middlesex^  gent,  deceased,  at  the  time  of  hia 

^  deatbt  which  shall  any  ways  come  to  his  the  said  Henrtf% 

**  hands  and  possesion,  as  joint  adminbtrator  in  right  of  Asm 

**  his  wife^  daughter  of  the  said  WiUiam  Norrd^  and  shall 

<*  upon  such  account  within  the  space  of  one  wedc,  when 

*'  required,  make  an  equal  divided  of  all  such  sums  of  mo- 

*'  nies,  rents,  debts,  and  goods,  unto  him  the  said  Edvxtrdf 

*^  and  pay  and  satisfy  the  said  Edward,  his  execiitors^  or  ad* 

<<  ministnUors,  his  proportion  of  the  same,  that  then  this 

**  obligation  to  be  void,  or  else  to  remain  and  be  in  full  force 

<*  and  virtue.''     Which  beii^  read  and  heard,  the  said  Hemy 

says,  that  the  said  Edward  ought  not  to  have  or  maintain  hb 

Ko  money  or     said  acti(»i  thereof  against  hiin,  because  he  says  that  no  sum 

S^SmT^'   or  sums  of  money,  rents,  goods,  bills^  bonds,  or  debts  whalh 

his  death  came    soever,  which  were  due  or  belonging  to  the  said  William 

Mt^s^ha^        ^o"^  mentioned  in  the  said  condition  at  the  time  of  hb 

death  came  to  the  hands  or  possession  of  him  the  said  Hemy, 

as  joint  administrator  in  right  of  Ann  his  wife;  and  thb  he 

t  10|  ]      is  ready  to  verify :  wherefore  he  prays  judgment  if  the  said 

Edward  ought  to  have  or  maintain  hb  sakl  action  tfamof 

against  him,  &c. 

Aeplication^  And  the  said  Edward  Hayman  says,  that  he,  by  reason  of 

any  thing  by  the  said  Henry  Gerrard  above  in  pleading 

alleged,  ought  not  to  be  barred  from  having  hb  said  action 

•  thereof  against  the  said  Henry  Gerrard,  because  he  say5>  that 

after  the  making  of  the  said  writing  obligatory,  to  wit^  on 

the  1st  day  o{  December,  in  the  said  18th  year  of  the  rdgn  of 

our  lord  Charles  the  Second  now  king  oi  England,  at  Londom 
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afisresud^  in  the  parish  and  ward  aforesaid,  a  silver  bowl  of  Hatman  v. 
the  value  of  s;.  of  the  said  JViUiam  Norrel  in  the  said  condi-    GbRhard,^ 
tion  above-named,  and  belonging  to  the  said  William  Norrel  a  Oiwa  howl 
at  the  time  of  his  death,  came  to  the  hands  and  possession  of  ^  ^^  ^'^  ^« 
the  said  Henry  Gerrard^  as  joint  administrator  in  right  of  his  6ik^^a*% 
said  wife,  and  daughter  of  the  said  WHUam  Norrel;  and  this  ^^^^^ 
he  tie  said  Edosard  Hayman  isreoA/to  verify  s  wherefore  he  and  this  it  to 
prays  judgment,  and  his  sud  debt,  together  with  his  damages  ^^^* 
on  occasion  of  the  detention  of  that  debt,  to  be  adjudged  to 
him,  &€• 

A  general  demurrer,  and  a  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  is  Contiouance* 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  said  parties  before  our 
loid  the  king  at  WestminsUr^  until  Friday  next  after  the  moi^ 
row  of  the  Hdy  Trinity,  to  hear  Uieir  judgment  of  and  upon 
die  premises,  because  llie  court  of  our  said  lord  the  king  now 
here  is  not  yet  advised  thereof,  &c. 


D 


C  102  3 
Hayman  versus  Gerrard*  Case  12. 

EBT  on  bond.     The  defendant  prays  oyer  of  the  condl-  S.C.  1  Sid.34o. 
tion,  which  is,  that  if  the  defendant  render  a  full  ac^  2  Keb.  s^'. 
count  to  the  plaintiff  of  all  such  sums  of  money  and  goods  ^^ 
which  were  due  and  belonging  to  one  William  Norrel  at  ^e  conditioned  to 
time  of  his  death,  which  shall  any  ways  come  to  the  hands  of  "^i'JPJf" 
the  defendant,  and  shall  upon  such  account,  within  the  space  mch  tiims  of 
of  one  week,  when  required,  make  an  equal  dividend  of  all  "^^"^ 
such  sums  of  money  and  goods,  and  pay  the  plaintiff  his  pro-  due  and  be- 
portion  of  the  same,  then  the  bond  shall  be  void,  8ic.    The  ^^°^/^ 
defendant  pleads,  that  no  goods  or  sums  of  money  came  to  his  time  of  hia 
hands;    and  this,  &c.      The  plaintiff  replies,   that  a  silver  ^JJi^ 
bowl,  which  belonged  to  the  said  Norrel  at  the  time  of  his  ^js  come  to 
death,  came  to  the  hands  of  the  defendant,  namely,  on  such  a  lumds,  and' 
day  and  year;  and  this  he  is  ready  to  verify,  &c.  Upon  which  should  make  an 
r^lication  the  defendant  demurred  in  law.  ^  ^  such^ 

aiuns  of  money, 
Ac  and  pa  J  plaintiiF  a  proportion  of  the  lame.  Plea,  tittt  no  goods  came  (o  defendant's  hands. 
Beplicationy  that  a  silver  bowl  came  to  his  hands,  and  concludes  with  an  ayerment  and 
demurrer.  Adjudged,  that  the  replication  was  bad,  for  not  assigning  a  breach,  vis.  that 
dcfeodant  did  not  mdke  a  dividend  or  pay  the  proportion ;  but  that  the  conclusion  vnth  am 
It  proper,  (1) 


(1)  Seepostea,  p:iOS.  notes  (S)  and  (4). 
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defimdanu 


•  126.  a. 


t  1S7.  Alex- 
ander ▼•  Lane. 
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Argument  for 
plaintiff. 


And  it  was  argued  by  Saunders  of  counsel  with  the  defend<- 
sntf  that  the  repiicadon  was  bad  for  two  reasons :  firsts  be- 
cause the  plaintifP  in  his  replication  does  not  shew  a  breach: 
for  the  condition  is,  that  the  defendant  should  render  an  -  ac- 
count, and  pay  a  moiety  of  such  goods  as  should  come  to  his 
hands;  and  the  defendant  has  pleaded  that  no  goods  came  to 
bis  hands;  now  it  is  not  sufficient  for  the  plaintiff  to  say  that 
goods  came  to  the  defendant's  hands,  but  he  ought  further  to 
shew  that  the  defendant  has  not  made  a  dividend,  or  paid  the 
proportion;  for  otherwise  the  plaintiff  has  not  shewn  any 
cause  of  action.  And  he  put  the  case  of  a  bond  to  perform  an 
award  i  there,  if  the  defendant  pleads  no  award  made,  it  is 
not  sufficient  for  the  plaintiff  to  shew  the  award  in  his  repli- 
cation ;  but  he  ought  to  shew  besides  a  breach  thereof,  in  order 
to  maintain  his  action,  otherwise  the  replication  will  be  bad. 
Secondly,  he  argued,  that  admitting  that  the  plaintiff  is  not 
bound  in  this  case  to  shew  a  breach  in  his  replication,  yet  he 
ought  to  conclude  to  the  country ^  and  not  with  an  averment ; 
for  the  defendant  has  pleaded  in  the  negative  that  no  goods 
came  to  his  hands;  and  the  plaintiff  has  replied,  that  a  silver 
bowl  has  come  to  his  hands,  which  is  a  positive  affirmative, 
and  therefore  an  issue  ought  to  have  been  tendered  by  the 
plaintiff  in  his  replication :  as  in  Co.  Litt.  *,  where  in  debt 
for  rent  on  a  parol  lease,  the  defendant  pleads  nihil  habidt 
in  tenementisj  the  plaintiff  replies  that  he  was  sebed  in 
fee,  he  ought  to  conclude  to  the  country.  So  in  Yel- 
vertonf,  debt  against  an  executor,  who  pleads  nothing  in 
his  hands  except  10/.  which  he  retains  for  his  own  debt, 
the  plaintiff  replies  that  he  is  an  executor  of  his  own 
wrong,  and  that  he  has  goods  beyond  the  10/.  there  he 
ought  to  conclude  to  the  country,  and  for  want  thereof 
the  replication  was  bad.  And  therefore  he  concluded  that 
the  replication  in  this  case,  for  the  one  reason  or  the  other, 
was  insufficient 

Jones  for  the  plaintiff  argued,  that  the  replication  was  good. 
And  as  to  the  first  point  he  said,  that  in  no  case,  except  in 
that  of  an  award,  is  the  plaintiff  bound  to  shew  a  breach. 
And  there,  he  said,  the  reason  was,  because  an  award  may  be 
good  in  one  part,  and  void  in.  another,  and  therefore  it  is 
incumbent  upon  the  plaintiff  to  shew  a  breach  thereof,  tfiat 
the  court  may  judge  whether  he  has  well  conceived  his  action 
or  not:  for  perhaps  he  has  brought  his  action  for  a  breach 
of  that  part  of  the  award  which  is  void  in  itself,  and  con- 
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sequently  has  not  any  cause  of  action.  (1)    And  he  put  the   Hatmahc. 
case  o{  Griffin  and  Spencer  •,  and  the  case  oiBaUy  and  Taylor^,    GgHRABP.^ 
and  the  case  oijefferey  and  Gw/X^  that  when  a  special  point  •  cro.  eij^. 
is  in  issue,  the  plamtiff  need  not  shew  more.  (2)    And  as  to  ^^^^  ^^^ 
the  other  point  he  did  not  say  much,  but  that  the  defendant  and  Yelv.  S4. 
should  have  rejoined  and  tendered  the  issue  in  his  rejoinder*     ^'2'^^  ^g^ 
And  the  court  delivered  their  opinions  seriatim^  that  the  re-  judgment  of 
plication  was  bad,  because  the  plainti£f  had  not  shewn  a  breach  ^  «(Mifi. 
in  it.     And  as  to  the  cases  cited  by  Jones,  they  said  that  all 
of  them,  except  the  last  case,  were  after  verdict,  and  there- 
fore aided.     And  as  to  the  last  case,  they  said  that  the  plain- 
tiff in  that  case  could  not  reply  otherwise,  on  account  of  the 
defendant's  special  plea.     And  T^aysden  cited  a  case  where  a 
man  was  bound  to  pay  to  the  obligee  10/.  upon  the  day  of 
his  marriage;  and  in  an  action  upon  the  bond  the  defendant 
pleaded  that  the  obligee  was  not  married;  and  the  plaintiff 
replied  that  he  was  married  on  such  a  day;  and  upon  issue 
joined  and  verdict  given  thereon,  it  was  adjudged  to  be  aided 
after  verdict,  but  if  the  defendant  had  demurred  as  here,  it 
had  been  bad,  as  he  said  the  opinion  of  the  court  then  was. 
And  thereupon  the  opinions  of  the  judges  being  given  seria- 
fimj  and  the  court  ready  to  give  judgment  for  the  defendant, 
at  the  instance  of  the  counsel  for  the  plaintiff,  by  consent  the 
matter  was  referred  to  Jones  and  Saunders,  who  have  deter- 

(1)  The  same  reasoning  in  the  case  and  the  breach  is  but  an  excrescency 

of  MeredUh  and  AUeyn,  1  Salk.  138. ;  or.  surplusage ;   Hob.  233.  198.    Yelv. 

and  ^*  that  the  case  of  the  award  is  153.  Ibid.  25.  Baily  v.  Taylor;  for  any 

*^  single,"  per  HoU  C.  J. ;  recognized  answer  to  the  breach  must  necessarily 

in  Willes's  Rep.  12.  Shelly  v.  Wright,  admit  the  existence  of  the  award,  and 

—  The  want  of  assigning  a  breach  in  consequently  would  be  a  plain  depart- 

the  case  of  an  award  is  matter  of  sub-  ure  from  the  plea.     Sir  T.  Raym.  94. 

stance,  and  bad  upon  a  general  demur-  Morgan    and  Mann.       1  Mod.   227. 

rer.    Hob.  233.  Heard  and  Baskerville.  Gaylev*  Belts.    And  in  fact  no  other 

Ibid.  198.    Brickhead  and  Archbishop  answer  can  in  such  case  be  given  in  the 

of  York.    Soif  a  bad  breach  be  assign-  rejoinder,  but  that  the  arbitrator  did 

ed,  Com.  Dig.  Pleader  (F),  14.  and  not  not  make  any  such  award.    1  Lev. 245. 

aided  after  verdict,  Hob.  198.  Yel.  153.  Skinner  and  Andrews.    And  upon  this 

Barret  v.  Fletcher.  And  yet  the  breach,  issue  the  defendant  may  shew  that  the 

when  assigned,  is  not  issuable  or  tra-  award  is  void.    Ibid.  &  vid.  post,  327* 

versable,  nor  can  the  defendant  give  note  (1).  [a] 

any  answer  to  it,  for  the  plea  as  be-  (2)  So  is  3  Lev.  24.  Gennev^  Tinker. 

tween  the  parties  has  an  issue  before,  1  Salk.  138.  Meredith  and  AUeyn. 


[a]  But  see  post,  327  i*  note  (3)  contrc^ 
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Hatmak  o.  mined  the  matter  by  their  award,  and  therefore  no  judgment 
GBRHAan.^  ^3s  entered. 

'  Note.  •—  The  coart  said  that  the  r^lication  in  this  case  was 

well  concluded,  and  as  it  ought  to  be:  quod  mifvm  videtwr; 
for  it  seems  to  me  that  the  replication  was  bad  upon  that  ac« 
count  (SX  but  well  enough  for  the  other  point  (4),  fiir  the 
books  cited  by  Jones  are  very  strong  to  the  point. 


(3)  In  the  report  of  this  case  in 
1  Sid.  841.  Wyndham  J;  is  said  to  have 
doubtedi  whether  the  conclusion  with 
an  averment  was  improper,  because  he 
thought  the  matter  of  the  replication 
was  new,  which  might  be  answered 
by  the  other  side.  If  the  replication 
had  indeed  introduced  new  matter^  the 
conclusion  with  an  averment  would 
certainly  have  been  proper ;  as  it  is  an 
established  ^nde  that,  whenever  new 
matter  is  introduced,  the  pleading  must 
conclude  with  an  averment,  in  order  to 
give  the  other  party  an  opportunity  of 
answering  it.  Carth.  387<  Currey  v. 
StqAensan.  1  Lutw.  101.  Cotaper  ▼. 
Towers.  2  Wils.  m.  Filewood  v.  Pop- 
pleweU.  Doug. 60.  Chandlers. Roberts^ 
and  the  authorities  there  cited.  2  Term 
Rep.  576.  Henderson  v.  WUhy.  But 
where  there  is  an  affirmative  on  the  one 
tide  aiid  a  negative  on  the  other,  or 
mee  'oersa^  the  conclusion  must  be  to 
the  country.  SirT.  Raym.  98.  ChaHe-^ 
ton  V.  Finney.  Carth.  87*  Skinner  v. 
Kilby.  2  Saund.  189.  Roberts  v. 
MarrieiU  2  Burr.  1022.  Trapaud  v. 
Mercer.  And  so  it  is,  though  the 
affirmative  and  negative  be  not  in 
express  words,  but  ody  tantamount 
thereto.  Cof.  Litt.  126.  a.  Yelv.  187. 
Though  these  rules  be  dear,  yet  in  the 
application  of  them,  great  nicety  and 
attention  to  the  cases  on  the  subject  are 
absolutely  necessary.  In  Trapaud  and 
Mercer  above  cited,  the  court  held  the 
conclusion  of  the  replication  to  the 
country  to  be  proper,  conceiving  that 
there  was  a  sufficient  affirmative  and 


negative,  notwithstanding  it  was  much 
insisted  that  the  r^lication  contained 
new  matter.  But  in  a  late  case  (Fearon 
V.  Pearson,  Trin.  Term.  81  .Geo.  3 
K.  B.  MSS.)  the  authority  of  that  case 
was  rather  shaken  :  That  was  debt  on 
bond ;  on  oyer,  the  condition,  after  re- 
citing that  the  plaintiff  had  appointed 
the  defendant  his  deputy  customer  for 
the  port  of  Whitehaven^  was,  that  the 
defendant  should  justly  account  half 
yearly  for  and  pay  to  the  plaintiff  or 
such  person  or  persons  as  he  abould 
appoint,  all  such  fees,  &c.  as  the  de- 
fendant should  thereafter  receive  in 
respect  of  his  said  office',  the  defendant 
pleaded  a  general  performance ;  Repli- 
cation, that  the  defendant  received  in 
respect  of  his  said  office,  fees  due  to 
the  plaintiff  to  the  sum  of  8d5iL  which 
he  ought  to  have  paid,  but  had  not 
paid  to  the  plaintiff  or  to  his  appoint- 
ment ;  Rejoinder,  protesting  against 
sudi  receipt,  that  before  the  defendant 
had  and  received  the  same,  the  plain- 
tiff appointed  A.  B.  to  receive  the 
fees  which  should  become  due  to  the 
plaintiff,  and  that  he  paid  all  fees 
so  received  to  the  said  A.  B.  and 
concluded  with  an  averment.  Upon  de- 
murrtf  fcMr  this  cause,  it  was  ol>jected 
that  here  was  a  sufficient  negative  and 
affirmative,  that  it  was  not  necessary 
they  should  be  particular,  for  where  the 
plea  of  one  party  is  general,  the  other 
need  not  be  particular ;  that  payment 
to  the  appointee  was  in  law  a  payment 
to  the  principal  himself,  and  it  ought  to 
have  been  so  pleaded,  and  the  above- 
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mentioDed  cases  of  Hayman  v.  Oemrdf 
Ba^  Y.  TayioTf  Co.LitU  126.  a.;  and 
Tn^foud and'Meroer,  ««e  cited;  4ttid^ 
this  last  case  was  much  refied  apon, 
and  pressed  as  directl J  in  poiat  Butthe 
cofut,  aaiaely,  Lmi  KemfWi  C.  J.  and 
Atkmnt  aadGlnase  justices  (absente  Bul^ 
let  J«)  held  that  the  r^oinder  contained 
aear  matter,  namely,  the  appobtmeot 
of  i4.  B.  to  receive  the  fees,  and  so  was 
rightly  concluded  with  an  averment, 
and  seemed  to  doubt  the  authority  of 
TnnptLud  and  Mercer.  In  the  present 
case,  however,  the  replication  does  not 
iatrodtice  any  new  matter,  but  merdy 
maintains  the  affirmative  of  that  which 
is  denied  by  the  plea,  and  therefore  it 
ought,  agreeably  to  tiie  above  opinion 
of  Smunden,  to  have  concluded  to  the 
country. 

In  many  cases  no  certain  rule  can  be 
laid  down,  when  the  conclusion  shall 
be  with  an  averment,  and  when  to  the 
eountry;  for  the  precedents  warrant 
the  conclusion  either  way.  2  Wiis. 
lid.  Sandford  v.  Roger$,  and  the  pre- 
caedents  jmd  authorities  there  cited. 
3  Term  Rep.  443.  Hedga  v.  Sandonf 
and  Sandford  and  JRogen,  and  Gardmn 
V*  Fiskar^  there  cited.  Sir  T.  Raym. 
19d.  Hmynum  v.  Truant.  1  Vent.  101. 
S.C.  If  the  replication  deny  the 
whole  substance  of  the  plea,  the  plain- 
tiff must  conclude  to  the  country.  At 
the  same  time  there  are  exceptions  to 
this  rule.  In  some  cases  it  has  been 
holden,  that  whenever  there  is  an  in- 
ducement and  a  formal  traverse  with  an 
ahique  hoe,  Ac.  the  conclusion  must  be 
with  an  averment.  Co.  Litt.  126.  a. 
2  Saund.  18d.  RoierU  v.  Marrieit.  2  Str. 
871.  Baynham  v.  M&tthem  ;  and  almost 
all  the  precedents  in  the  books  of  en«> 
tries  are  so.  But  the  more  modem 
aothorities  have  qualified  the  rule 
with  this  distinction,  that  when  the 
whole  of  the  matter  of  the  plea  is  de- 
nied by  the  replication,   it  must  con- 


clude t0  13»  country,  notwithstanding 
it  has  an  introductory  inducement  and 
the  formal  words  Asque  hoc  ftc;  but 
when  a  particular  fact  alleged  is  selected 
and  denied,  the  veplication  must  con- 
clude with  an  averment.  1  Salk.  i* 
Haytoood  v.  Dofoiet.  1  Burr.  317.  J2o- 
hvMon  V.  BttUy.  Doogl.  94.  Boyce  v. 
WhUahr.  Ibid.  428.  Smith  v.  Do^ 
vers,  431.  note  (1).  2  Term  Rep.  442. 
Hed^  V.  Sojubn,  and  Clark  v.  Gloss, 
Trin.  28  Geo.  2.  K.  B.  MSS.  which 
case  was  debt  on  bond.-— Plea,  that  the 
defendant  was  in  prison,  and  that  the 
bond  was  given  by  duress.  Replica^ 
tion,  that  the  defendant  executed  it  of 
his  own  free-will,  and  for  a  good  and 
valuable  consideration,  aieque  hoc,  that 
he  executed  it  by  duress  of  imprison- 
mentf  and  concluded  with  an  averment. 
Demurrer,  shewmg  for  cause  that  it 
concluded  with  an  averment,  whereas 
it  oug^t  to  conclude  to  the  country,  and 
held  bad  for  that  reason ;  and  although 
it  was  urged  for  the  plaintiff,  that  tbqr 
could  not  take  issue  on  the  whole  plea, 
as  the  foot  was  that  the  party  was 
actually  in  prison,  but  gave  the  bond 
for  a  just  debt,  therefore  plaintiff  was 
under  a  necessity  of  traversing  ita  being 
given  by  duress,  as  he  could  not  deny 
the  imprisonment.  Biit  the  court  sd- 
swered,  that  be  might  have  refdied  in 
the  common  form,  and  thouf^  ho  was 
in  prison,  yet  if  the  bond  was  not  given 
by  duress,  the  issue  must  be  for  him,  for 
the  duress  is  the  substance  of  the  plea. 
See  3  Leon.  239l  Knight  and  Norton's 
esse,  the  proper  way  of  replying.  But 
thb  rule,  that  where  a  particular  foot  is 
selected  and  denied,  the  conclusion  muat 
be  with  a»  averment^  is  not  universally 
•  true.  Many  instancea  may  be  me»- 
tioned^  where  the  condusbn  in  sudi 
case  must  be  to  the  country.  As  ia  an 
avowry,  thai  the  plaintiff  held  the  pre- 
mises from  such  a  time,  at  such  a 
rent,  under  a  certain  demise,  and  that 
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BO  much  rent  was  in  arrear ;  the  plea, 
denying  that  any  rent  was  in  arrear, 
must  conclude  to  the  country.  So 
where  to  a  plea  of  accord  and  satisfac- 
tjony  the  replication  denies  that  the 
plaintiff  received  in  satisfaction,  it  must 
conclude  to  the  country,  and  many  other 
instances  might  be  mentioned.  Courts 
of  justice  discourage  unnecessary  pro- 
lixities in  pleading,  because  they  tend 
to  expence,  and  are  frequently  used  as 
engines  of  delay.  Therefore  it  may  be 
laid  down  as  a  safe  rule,  that  where  a 
defendant  cannot  take  any  new  or  other 
issue  in  his  rejoinder  than  the  matter  he 
had  pleaded  before  without  a  departure 
from  his  plea,  or  where  the  issue  on  the 
rejoinder  would  be  the  same  in  substance 
as  on  the  plea,  that  the  plaintiff  ought 
•to  conclude  to  the  country.  As  for  ex- 
ample, in  trespass  the  defendant  pleads 
a  licence,  if  the  replication  denies  the 
licence  it  ought  to  conclude  to  the 
country,  there  being  a  direct  negative 
and  affirmative ;  for  if  it  be  pleaded 
with  a  traverse,  and  a  conclusion  with  an 
averment,  the  rejoinder  can  only  repeat 
what  is  already  alleged  in  the  plea^ 
namely,  that  he  did  give  him  a  licence* 
The  same  thing  applies  to  a  variety 
of  other  instances,  such  as  defects  of 
fences,  prescriptions  fbr  common  or 
right  of  way,  and  in  short  to  every  case 
where  the  replication  induces  the  tra- 
2  verse  with  a  repetition  of  the  declaration, 
as  by  saying  that  defendant  of  his  own 
wrong  committed  the  trespass  or  other 
matter  complained  of,  arid  then  adds 
41  formal  traverse.  In  all  these  and  the 
like  cases,  the  better  and  shorter  me- 
thod is  directly  to  deny  the  fact  of 
defect  of  fences,  prescription,  and  the 
•like,  without  a  formal  traverse,  and 
conclude  to  the  country.  However, 
it  must  be  owned,  the  general  course  of 
precedents  in  these  and  similar  cases  is 
to  traverse  with  sauibsque  hoCf  and  con- 
clude with  an  averment ;  and  therefore 


it  is  probable  that  the  court  would  hold 
the  conclusion  either  way  good ;  but  as 
questions  of  this  kind  do  for  the  most 
part  arise  upon  mere  dilatory  pleas,  the 
rule  last  above  mentioned  may  perhaps 
be  found  to  be  of  some  use.  Therefore, 
if  there  be  a  plea  of  the  statute  of  usury, 
or  of  gaming,  or  the  like,  which  are  too 
often  used  as  mere  dilatory  pleas,  the 
replication  may  say  thi^  it  was  not  cor- 
ruptly agreed,  &c»  and  conclude  to  the 
country.  Fox  and^&^on,  cited  in  Ro' 
binson  v.  /2afey,  and  2  Str.  871.  Bayn-- 
ham  V.  Matthews*  But  if  the  replica- 
tion, by  way  of  inducement,  states  that 
the  security  was  given  for  a  just  debt, 
and  traveises  the  corrupt  agreement, 
then,  according  to  the  case  o^Baynhantf 
V.  MatthetoSf  the  conclusion  must  be 
with  an  averment ;  but  by  the  later  au- 
thorities, and  particularly  by  the  opi- 
nion of  Denison  J.  in  the  case  of  Clark 
and  GlasSf  (where  he  said  that  he 
thought  the  conclusion  in  the  case  of 
Baynham  v.  MatthewSf  would  have  been 
good  either  way),  and  the  case  o£ Hodges 
V.  Sondon  above  cited,  the  conclusion 
will  be  good  either  way.  But  now  since 
the  statute  of  4&  5  Ann.  c.  16.  a  wrong 
conclusion  is  only  matter  of  form,  and 
must  be  specially  shewn  for  cause  of 
demurrer.  See  1  East,  869.  Solomons 
V.  Lyon* 

(4)  And  according  to  the  opinion  of 
Saunders,  this  case  has  been  denied  to 
be  law  in  Meredith  v.  Allen,  Carth.  1 16. 
where  the  court  said  that  they  of  their 
own  knowledge  were  satisfied  that  the 
case  o£  Hayman  v.  Gerrard  was  not  law, 
nor  taken  to  be  so  at  the  bar  at  the 
time  when  the  judgment  in  that  case 
was  given.  -  It  would  indeed  be  absurd 
to  compel  the  plaintiff  to  assign  a 
breach,  where  the  plea  itself  admits  a 
non-performance.  The  true  distinction 
between  tliose  cases  where  it  is  neces- 
sary to  asugn  a  breach  in  tlie  replication, 
•and  where  not,  seems  to  be  taken  by 
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HiJt  C.  J.  in  the  same  case  of  Meredith 
▼.  AOe^fn,  in  1  Salk.  138.  '*  That  in  a]l 
*<  cases  (that  of  a  bond  to  perform  an 
«  award  excepted),  if  the  defendant 
**  pleads  a  special  matter,  that  admits 
**  and  excuses  a  non-performance^  the 
«  plaintiff  need  only  answer  and  falsify 
« the  special  matter  alleged ;  for  he 
''  that  excuses  a  non-performance  sup- 


^'  poses  it,  and  the  plaintiff  need  not 
**  shew  that  which  defendant  has  sup- 
*^  posed  and  admitted ;  but  if  defendant 
''  pleads  a  performance  of  the  condition^ 
''  though  it  be  not  well  pleaded,  the 
**  plaintiff  in  his  replication  must  shew 
"  a  breach,  for  then  he  has  not  a  cause 
*'  of  action  unless  he  shews  one."  [&] 


[A]  WiUes,  12.  Shdley  v.  Wr^ht. 
Cowp.  575.  Sayre  v.  Minns.  Per  Ld. 
ManjrfiM  C^  J.  "  I  take  this  to  be  a 
rule  in  pleading,  that  you  cannot  go  to 
issue  on  a  general  averment  of  per- 
formance." So  where  to  debt  on  bond 
the  defendant  pleaded  a  general  per- 
formance, and  the  plaintiff  tendered  an 
issue  on  such  general  performance,  and 
entered  a  suggestion  of  breaches  as  un- 
der the  8  &  9  W.  3.  ell.  S.8.  the  de- 
fendant joined  issue  on  the  replication, 
and  a  verdict  was  found  for  the  plain- 
tiff. The  court  held,  that  the  issue 
tendered  was  bad  at  common  law,  and 
the  suggestion  not  warranted  b^  the 
statute :  that  the  plaintiff  ought  to  have 
assigned  breaches  in  his  replication. 
Hie  defendant  might  have  demurred, 
but  as  he  had  not  done  so,  judgment 
was  gtven  that  there  should  be  a  re- 
pleader.   1  Marsh.  95.  Planter  v.  Ross. 


5  Taunt.  386.  S.  C.  At  common  law, 
the  plaintiff  was  bound  to  assign  a 
breach  in  his  replication,  but  could  only 
assign  one ;  under  the  statute  he  is  at 
liberty  to  assign  several,  in  the  same 
manner  as  in  a  declaration.  See  ante,  58. 
note. .  The  replication  must  state  dis- 
tinctly all  matters  necessary  to  consti- 
tute a  breach  o^  the  condition  of  the 
bond.  Therefore  in  1  Marsh.  441. 
Serra  v.  F^,  where  the  bond  was  con- 
ditioned to  render  an  account  of  all 
monies  received  and  to  pay  tliem  over, 
the  plamtiff  to  a  plea  of  general  per- 
formance replied,  that  the  defendant 
refused  to  render  an  account  of  all  mo- 
nies received  without  averring  that  any 
monies  had  been  received,  such  repli- 
cation was  holden  bad  on  demurrer: 
which  last  case  seems  to  over-rule. 
1  Price,  109.     WiUcocks  v.  NichoUs. 
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[   104  ] 
Case  17. 


{"DE  it  remembered,  that  heretofore, '  to  wit,  Someprece- 
^•"  in  the  term  of  St.  Michael  last; past,  before  ^'^^"^^ 
oar  lord  the  king  at  Westminster^  came  the  Dean  and  Chapter 
of  the  cathedral  church  of  the  Hdy  and  Undivided  Trinity 
of  Bristolj  by  John  Brewster  their  attorney,  arid  brought 
here  into  the  court  of  our  said  lord  the  king,  itben  there, 
th^  certwi  bill  against  Sir  Christopher  Guysey  bart.  in  the 
custody  of  the  marshal,  &c.  of  a  plea  of  breach  of  covenant; 
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Dean  and    juid  there  are  pledges  of  proaeeution,  to  wit,  John  Doe  and 
^*i^'  ^^    JBic*flfrd  Roe^  which  said  bill  follows  in  these  words,  to  wit : 
Guysb/^    Glocestershiref  to  wit,  The  Dean  and  Chapter  of  the  cath^ral 
V     ■  y  ■■   ,  /  church  of  the  Holy  and  Undivided  Tiinity  of  Bristol,  complain 
^^'^'^^^         of  Sir  Christopher  Gwfse^  bart.  being  in  the  custody  of  the  mar- 
shal  of  the  marshalsea  of  our  lord  the  king,  before  the  king 
himself  of  a  plea  of  breach  of  covenant;  for  that  whereas  by 
Demifle.  a  certain  indenture  made  at  the  parish  of  Berkley  in  the  said 

county,  on  the  5th  day  otjidyj  in  the  9th  year  of  the  reign 
of  the  lady  Elizabeth  late  queen  o{  England,  between  the  said 
Dean  and  Ouster  o€  Bristol,  by  the  name  of  the  Dean  and 
Chapter  of  the  catheral  church  of  the  Holy  and  Undivided 
TVinity  of  Bristol  of  the  one  part,  and  one  Oeorge  Harvey,  gent, 
lately  deceased,  by  the  name  of  George  Harvey,  gent,  of  the 
other  part,  (the  other  part  of  which  sidd  indenture,  sealed 
with  the  seal  of  the  said  George^  the  said  Dean  and  Chapter 
here  into  court  bring,  the  date  whereof  is  the  day  and  year 
•  SeepoBt,2S8.  aforesaid,}*  it  is  witnessed  that  the  said  Dean  and  Chapter, 
for  divers  causes  and  considerations,  them  moving,  had  de*- 
mised,  granted,  and  to  ferm  let,  and  by  the  said  indenture 
did  demise^  grant,  and  to  Iknn  let  and  set  to  the  said  George 
Harvey,  gent  all  that  their  rectory  or  parsonage  of  Berkley 
Herren^  in  the  county  of  Glocester,  together  with  all  the  tithes 
of  com,  grain,  and  hay,  whatsoever  they  might  be,  and  all 
houses,  buildings,  and  bams,  and  all  other  kinds  of  tithes  and 
rights  whatsoever  to  the  said  rectory  or  parsonage  in  any 
manner  belonging  and  appertaining,  erected,  lying,  and  bet- 
ing, arising,  growing,  or  renewing  in  the  fields,  tithaUe 
places,  or  hamlets  of  Oldminster,  Camsbury,  otherwise  Craonf- 
bury,  Bradstone,  HamhiUstone,  Weeke,  Bevington,  and  Blisbury, 
or  elsewhere  within  the  said  parish  of  Berkley,  together  with 
all  rights,  appurtenances,  and  commodities  whatsoever  which 
the  said  Dean  and  Chapter  had  or  ought  to  have  by  reason  of 
t  105  ]  the  said  parsonage  otBerklq^  within  the  said  parish  of  Berk- 
leyf  (except  and  always  reserving  to  the  said  Dean  and  Chap- 
ter, and  dieir  suocessors,  die  advowson,  nomiziadon,  patron- 
Habendum.  age,  and  gift  of  the  vicarage  of  Berkley  aforesidd,)  to  have  and 
to  hold  the  said  rectoiy  or  parsonage  of  Berkley  afoi^esaid, 
mth  the  tithes  of  com,  grain,  and  hay,  houses,  bnildingB,  and 
bams,  and  all  and  atngufaur  the  premises  theretofore  demised 
and  letten  by  the  said  indenture,  (except  as  before  excqited,) 
from  and  after  the  estate  and  term  of  years  theretofore  granted 
before  the  date  of  the  said  indenture,  to  7. 21  esq.,  W,L. 
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genty  H.  IL  gent,   R.  B.  clothier,    T.  D.   yeoman,    J.  T.     Dean  asrd 
clothier,  and  W.  T.  fiurmer,  and  their  assigns,  or  any  other    Chapter  of 
occupier  or  tenant  of  the  premises,  or  any  part  thereof,  should      Qvyst^' 
be  fully  ended  and  determined,  made  void  or  annulled,  either  ^        *        ^ 
by  forfeiture,  death,  or  expiration,  or  any  other  ways  whatso- 
ever, unto  the  full  end  and  term  of  60  years  thence  next  fol* 
lowing^  fiiUy  to  be  complete  and  ended,  yielding  and  paying  Reddendum, 
therefore  then  yearly,  to  the  said  Dean  and  Chapter,  their  suc- 
cessors and  assigns,  at  the  cathedral  church  <X  Bristol  aforesaid, 
the  sum  cfSSL  6s.  Sd.  of  lawful  money  of  Englandy  at  four 
terms  in  the  year,  to  wit,   at  the  feasts  of  St.  Michael  the 
Archangel,  the  Nativity  of  our  Lord,  the  Annunciation  of  the 
blessed  Virgin  Maty,  and  the  Nativity  of  St.  John  Baptist,  by 
even  and  equal  portions,  the  first  payment  thereof  to  b^n  at 
such  of  the  said  feasts  as  should  first  happen  after  the  estate  of 
tfaesaidT.  r.,  W.L.,  H.H.yR.B.,  T.  D.,  J.  T.,  and  W.T.y 
or  either  of  than,  should  end,  determine^  be  void,  or  'for- 
feited.    And  the  said  Dean  and  Chapter  covenanted  and 
granted  for  themselves  and  their  successors,  to  and  with  the 
said  George  Harvey  his  heirs,  executors,  and  assigns,  by  the 
said  indenture,  that  the  said  Dean  and  Chapter,  and  their 
successors,   at  all  times  during  the  said  term,   should  and 
would  acquit,  discharge,  and  defend  the  said  George  Harvey^ 
his  heirs,  executors,  and  assigns,  of  and  from  the  payment  of 
all  and  all  manner  of  fees,  annuiti^  pensions,  and  rents  what- 
soever, iR^ch  were  issuing  and  payable  out  of  the  said  pre- 
mises, or  any  part  or]  parcel  thereof^  (other  than  the  rent 
above  specified,)  as  well  against  tlie  said  queen,  her  heirs,  and 
successors,  as  i^inst  all  other  person  or  persons  whatsoever. 
And  further,,  die  said  George  Harvey  covenanted  and  granted  Corenent  by 
for  himself,  his  heirs,  ^ecutors,  and  assigns,  to  and  with  the  l«»«e  to  repair. 
said  Dean  and  Chapter,  and  their  successors,  that  the  said 
George  Hmvey,  his,  heirs,  executors,  and  assigns,  from  time 
to  time  during  the  said  term,  should  and  would  sufficiently 
repair,  amend,  and  sustain  the  said  bams,  houses,  buildings,      [  106  ] 
and  other  the  premises,  when  and  as  of)»n  as  necessity  should 
require;  and  the  same,  so  sufficiently  repaired  and  amended, 
should  deliver  up  and  surrender  at  the  aid  of  the  said  term 
of  60  years,  as  by  the  said  indenture  (among  oAer  things) 
-SKN-e  folly  appears.     By  virtue  of  whi(^  said  indenture^  the 
said  George  Harvey  was  possessed  of  such  his  estate  in,  the 
reversion  of  the  said  rectory  and  tithes  and  the  rest  of  the 
premises,  with  the  appurtenances,  after  the  end  and  expiration 
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Deaa  and     of  the  i^idue  of  the  said  tetm  of  60  years  by  the  said  Deail 
Oiapter  of    ^^j  Chapter  first  demised  to  the  said  T.  T.,  W.  L.,  H.H, 

Gotse!'  -^-  ^-^  ^-  ^-^  •^^  ^-  a»<^  ^-  ^-  5  a»d  *e  said  G.  ff,  being  so 
^■1  y  ^  possessed  of  such  his  estate  therein,  and  they  the  said  Dean 
and  Chapter  being  seised  of  the  reversion  of  die  said  rectory, 
they  the  said  Dean  and  Chapter  say,  that  afterwards,  to  wit, 
on  the  4th  day  o£  MarcA^  in  the  year  of  our  Lord  1621,  the 
said  estate  and  term  of  60  years  first  demised  to  the  said  T.  T.^ 
W.  L.^  &C.  and  of  all  other  the  tenants  or  occupiers  of  the 
premises,  or  any  part  thereof,  ended  and  determined;  by 
means  whereof  the  said  G.  H,  afterwards,  that  is  to  say,  on 
the  5th  day  oi  March^  in  die  said  year  of  our  Lord  1621,  en- 
tered  into  the  said  rectory  and  premises  so  demised  to  him  as 
aforesaid  by  the  said  Dean  and  Chapter,  and  was  thereof  pos- 
•  See  poit,  112.  sessed  • ;  which  said  estate  and  interest  of  the  said  G.  H.  of  and 
in  thepremisesj  one  W.-  Gtyse^  esq.  lately  liad  ly  assignment,  and 
was  thereof  possessed  :^  and  being  so  possessed  thereof,  the 
said  W.  G.  afterwards,  that  is  to  say,  on  the  10th  day  of  No^ 
vembeTf  in  the  year  of  our  lord  1657,  at  the  said  parish  ofB. 
made  his  last  will  and  testament  in  writing,  and  thereby  con- 
stituted and  appointed  the  said  Sir  Christopher  sole  executor 
of  his  said  will,  and  afterwards  there  dial  possessed  of  the 
said  rectory,  tithes,  and  premises,  for  the  residue  of  the  said 
term  of  60  years  by  the  said  Dean  and  Chapter  in  form  afore- 
said demised  to  the  said  G.  H. ;  after  whose  death  the  said 
Sir  Christopher  duly  proved  the  said  last  will  and  testament  of 
the  said  W.  G.  and  took  upon  himself  the  burden  of  the  exe- 
cution thereof:  whereupon  the  said  Sir  C.  entered  into  the 
said  rectory,  tithes,  and  premises  demised  to  the  said  G.  H.  in 
manner  aforesaid,  and  was  and  still  is  thereof  possessed,  during 
the  residue  of  the  said  term  of  60  years  yet  to  come  and  un- 
[  107  ]  expired.  And  the  said  Dean  and  Chapter  protestmgf  that 
t  See  port,  2S5,  they  have  ever  since  the  making  of  the  said  indenture  hitherto 
""^  well  and  fiiithfully  performed,  fulfilled,  and  kept  all  and  sin- 

gular the  covenants  above  specified  in  the  said  indenture,  on 
the  part  of  the  said  Dean  and  Chapter  to  be  performed,  ful- 
filled, and  kept,  according  to  the  form  and  effect  of  the  same 
indenture^  protesting  also  that  the  said  G.  H.  after  making  the 
said  indenture,  and  before  the  time  that  the  said  IV.  G.  had 
the  said  estate  in  the  premises,  and  the  said  fV.  G.  in  his  lifer 
time^  after  the  said  term  of  the  said  G.  H.  came  to  him  the 
said  W.  6.,  and  the  said  Sir  C.  after  the  death  of  the  said  W. 
or  either  of  them,  have  not  performed,  fulfilled,  or  kept  any 
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thing  above  specified  in  the  said  indenture^  oh  the  part  df  the*     Bean  and 
said  G«  J7.  to  be  performed,  fulfilled,  and  kept,  according  to    ^*P^Y  ^^ 
the  form  and  efiect  of  that  indenture ;  in  fact  they  the  said      Guyse.  ' 
Dean  and  Chapter  say,  that  afler  making  the  said  indenture  v.     ■  y  ■■  ■  / 
to  the  said  G.  //.,  and  after  that  the  estate  and  interest  of  the' 
aaid  6.  //•  in  the  said  Hectory,  tithes,  and  premises  so  as  afore-* 
said  came  to  the  said  W.  G.  to  wit,  on  the  10th  day  of  Auguse^  BreaA» 
in  the  year  of  our  Lord  1657,  and  after  the  decease  6f  the"  *^^ 
^d  William^  to  wit,  on  the  10th  day  of  August,  in  the  I6th 
year  of  the  reign  of  our  sovereign  lord  Charles  the  Second, 
now  Vxn^oi  Englandj  &c.  the  chancel  of  the  parish  church  of 
Berkley  aforesaid,  pared  of  the  demised  premises  let  to  the 
said  G.  H.  by  the  said  indenture,  was  ruinous  and  in  decay,* 
and  became  naked  and  uncovered  for  want  of  roofing  and 
leading,  whereby  the  great  timber  and  rafters  of  the  said 
chancel  became  rotten,  ruinous,  and  in  great  decay;  and  also 
the  doors  of  the  said  chancel  became  broken  and  in  great  decay 
for  want  of  the  amendment  and  repair  thereof;  and  also  the' 
windows  of  the  said  chancel,  for  want  of  glazing,  bedame  rot- 
ten and  ruinous;  and  the  walls  of  the  said  chancel  became' 
broken  and  in  decay  for  want  of  thesufiicient  repairing  thereof; 
and  abo  a  bam  called  Canbury  Bam,  in  Berkley  aforesaid, 
parcel  of  the  demised  premises  let  by  the  said  indenture  to  the' 
said  6.  H.,  to  wit^  on  the  lOth  day  of  August,  id  the  year  last 
above  mentioned,  and  for  the  space  of  a  year  afterwards,  was 
ruinous  and  in  decay  for  want  of  repairing  thereof;  and  the 
said  Sir  C  hath  permitted  the  said  barn  to  remaii!i  so  ruinous 
and  in  decay,  for  the  time  aforesaid^  whereby  the  great  timber 
of  the  said  bam  became  rotten  and  totally  spoiled  by  the  rain 
descending  upon  it^  and  the  said  barn^  by  reason  thereof  fell 
to  the  ground,  and  became  of  no  value ;  and  that  neither  the 
said  ^  in  bis  lifetime,  nor  the  said  Sir  Christopher,'  after  the 
deatk  of  the  said  If^  repaired  the  said  barn,  but  permitted  the 
same  to  be  ruinous  and  in  decay.    And  the  said  Dean  and 
Chapter  further  say,  that  the  said  Sir  C.  from  the  said  lOth     [  108  ] 
day  o(  Afigusi,  in  the  said  16th  year  of  the  reign  of  his  said 
present  majesty  hitherto,  hath  permitted  the  said  chancel  and 
barn  so  to  be  out  of  repair,  ruinous,  and  in  decay,  so  that  die 
great  timber,  rafters,  doors,  windows,  and  Walls  of  the  said 
chancel  and  bam,  by  the  rain  foiling  upon  them,  were  and 
are  very  rotten,  ruinous,  and  spoiled ;  and  so*  the  said  Dean  •  See post,ss5. 
and  Chapter  say,  that  the  said  Sir  C.  (although  often  requested)  ""^  (^)* 
has  not  kept  the  covenant  ot  the  said  G.  H.  whereby  he  co^ 
Vol.  I.  M 
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Dean  and     venanted  and  granted  for  himself,  his  heirs,  executors,  and 
Chapter  of    assigns,  to  and  with  the  said  Dean  and  Chapter,  and  their 
GuYSE^'      successors,  that  the  said  G.  /i.,   his  heirs,  executors,  and 
*         /       ^-  assigns,  would  from  time  to  time,*  during  the  said  term,  su& 
ficiently  repair,  amend,  and  uphold  the  said  barn,  houses, 
edifices,  and  other  the  premises,  when  and  as  often  as  need 
should  require,  and  would  leave  and  surrender  the  same  so 
sufficiently   repaired  and   amended,  to   the   said  Dean  and 
Chapter  at  the  end  of  the  said  term  of  60  years,  but  hath 
broken  the  same,  apd  to  keep  the  same  with  the  said  Dean 
and  Chapter  the  said  Sir  C.  has  hitherto  altogether  refused, 
and  still  doth  refuse,  to  the  damage  of  the  said  Dean  and 
Chapter  of  500/.  and  therefore  they  bring  suit,  &c. 
Hea.  And 'now.  at  this  day,  to  wit,  on  Fridaj/ next  after  the  mor- 

row of  the  Holy  Trinity  in  this  same  term,  until  which  day  the 
said  Sir  CL  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &€.  before  our  lord  the  king  at  Westmimterj  come  as 
well  the  said  Dean  and  Chapter  by  their  said  attorney,  as  the 
said  €•  G.  by  W*  S.  his  attorney ;  and  the  said  Sir  C.  defends 
the  wrong  and  injury  when,  &c.  and  says,  that  the  said  Dean 
and  Chapter  ought  not  to  have  or  maintain  their  said  action 
thereof  against  him,  because  as  to  the  breach  of  the  said  cove- 
Issue  as  to  part,  nant  above  aligned  as  to  the  want  of  repairing  the  said  chan- 
cel, the  said  Sir  C  says  that  the  said  Dean  and  Chapter  did 
not  demise  the  said  chancel  to  the  said  G.  if.,  in  manner  and 
form  as  the  said  Dean  and  Chapter  have  by  their  said  declara- 
tion above  thereof  alleged,  and  of  this  he  puts  himself  upon 
the  country,  and  the  said  Dean  and  Chapter  thereof  likewise; 
and  as  to  the  breach  of  the  said  covenant  above  assigned  as  to 
Demurrer  to  ^^  ^^"^^  ^f  repairing  the  said  bam,  the  said  Sir  C.  says  that 
the  residue.  the  said  declaration  of  the  said  Dean  and  Chapter  in  that  par- 
ticular, and  the  matter  in  the  same  contained,  are  not  suffi- 
cient in  law  for  the  said  Dean  and  Chapter  to  have  and  main- 
tain their  said  action  thereof  against  him  the  said  Sir  C.  s  to 
[  109  ]  which  said  declaration  in  that  particular  he  the  said  Sir  C.  is 
under  no  necessity,  nor  is  in  any  way  bound  by  the  law  of  the 
land  to  answer;  and  this  he  is  ready  to  verify;  wherefore 
for  want  of  a  sufficient  declaration  in  that  particular,  he  the 
said  Sir  C.  prays  judgment,  and  that  the  said  Dean  and 
Chapter  may  be  barred  from  having  their  said  action  thereof 
against  him,  &c. 
Joinder.  And  the  said  Dean  and  Chapter  say  that  they,  by  any 

thing  by  tfie  said  Sir  C.  above  in  pleading  alleged,  ought  not 
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to  be  barred  from  having  their  said  action  thereof  against  the     Dean  and 
said  Sir  C.  because  as  to  the  said  breach  of  the  said  covenant     ^*P^^J^  ®' 
above  assigned  as  to  the  want  of  repairing  the  said  barn,  they       Guyse. 
the  said  Dean  and  Chapter  say,  that  the  said  declaration  in  v      ..yw    ■/ 
that  particular,  and  the  matter  therein  contained,  are  good 
and  sufficient  in  law  for  the  said  Dean  and  Chapter  to  have 
and  maintain  their  said  action  thereof  against  the  said  Sir  C ; 
which  said  declaration,  in  that  particular,  and  the  matter 
therein  contained,  they  the  said  Dean  and  Chapter  are  ready 
to  verify  and  prove  as  the  court  shall  direct ;  and  because  the 
said  Sir  C.  hath  not  answered  the  said  declaration  in  that 
particular,  nor  hath  hitherto  in  any  manner  denied  the  same, 
th^  the  said  Dean  and  Chapter  pray  judgment,  and  their 
damages  occasioned  by  the  breach  of  the  said  covenant  above 
assigned  as  to  the  said  want  of  repairing  the  said  barn,  to  be  ^^^^  ^uare 
adjudged  to  them,  &c. ;  but  because  the  court  of  our  lord  ^ 
the  king  now  here  is  not  yet  advised  of  giving  their  judgment 
of  and  upon  the  premises,  whereof  the  said  parties  have  sub- 
mitted themselves  to  the  judgment   of  the  court,  a  day  is 
thereupon  given  to  the  said  parties  before  our  lord  the  king 
at  Westminsierf  on  Wedmsday  next  after  three  weeks  of  St. 
Michaelj  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  king  is  not  yet  tliereof, 
&c     And  as  well  ( 1 )  to  try  the  said  issue  above  joined,  be- 


(1)  Where  there  are  issues  in  fact 
and  in  law,  and  the  issues  are  carried 
down  to  trial  before  the  demurrer  is 
determined^  the  course  is  to  take  out  a 
venire^  tutoell  to  try  the  issues,  as  to 
inquire  of  the  damages  on  the  demurrer ; 
and  the  jury  at  the  trial  give  damages 
on  the  issues,  and  also  contingent  da- 
mages upon  the  demurrer.     But  where 


the  demurrer  is  determined,  and  the 
plainti£P  is  content  to  take  damages  only 
on  the  judgment  on  the  demurrer,  he 
may  execute  a  writ  of  inquiry  on  the 
judgment,  and  enter  a  nolle  prosequi  as 
to  the  issues,  which  may  be  done  at 
the  time  of  entering  the  final  judgment. 
1  St.  532.  Fleming  v.  Langton.  1  Salk. 
219.    Anon,  [a]     Upon  the  same  prin« 


[a]  It  should  be  observed,  that  the 
plaintiff  can  pursue  this  course  in  those 
cases  only  where  the  defendant  demurs 
to  part  of  the  declaration,  and  pleads  to 
the  rest  (which  is  the  case  here  sup- 
posed by  the  learned  serjeant),  or  where 
he  pleads  one  plea  to  part  of  the  de* 
claration  and  another  plea  to  the  rest, 
and  there  be  a. demurrer  to  one  and  an 
issue  on  the  other,  so  that  on  the  de- 


termination of  the  demurrer  in  favour 
of  the  plaintiff,  some  part  of  the  de- 
claration is  left  unanswered.  For  if  the 
defendant  plead  two  or  more  pleas 
under  4*  Ann.  c.  16.  s.  4  &  5.  both  of 
which  go  to  the  whole  declaration,  or 
to  any  and  the  same  part  of  it,  to  one 
of  which  pleas  there  is  a  demurrer,  and 
on  the  other  an  issue;  although  the 
plaintiff  should  succeed  on  the  demur- 
M  2 
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tween  the  said  parties  to  be  tried  by  the  country,  as  also  to 
inquire  what  damages  the  said  Dean  and  Chapter  have  sus* 
tained  by  reason  of  the  breach  of  the  said  covenant,  whereof 
the  said  parties  have  submitted  themselves  to  the  judgment  of 
the  court,  if  judgment  shall  happen  to  be  given  thereon  for 
the  said  Dean  and  Chapter  against  the  said  Sir  C,  let  a  jury 
thereof  come  before  our  lord  the  king  at  Westminster ^  on  Wed-- 
nesday  next  after  three  weeks  of  the  Hob/  Trinity^  and  who 
neither,  &c  to  recognise,  &c.  because  as  well,  &c  the  same 
day  is  given  to  the  said  parties  there,  &c  Afterwards  the 
process  thereof  is  continued  between  the  said  parties  of  the 
plea  afcMresaid  by  the  jury  being  respited  between  them,  before 
our  lord  the  king  at  Westminster^  until  Wednesday  next  after 
three  weeks  of  St.  Michael  thence  next  following,  unless  the 
justiees  of  our  said  lord  the  king  assigned  to  take  assizes  in 


ciple,  where  one  of  the  counts  in  the 
declaration  is  on  a  bill  of  exchange  or  a 
promissory  note>  and  there  is  a  demurrer 
to  that  count,  and  judgment  for  the 
plaintiff,  and  issues  are  joined  upon  the 
other  counts,  the  plaintiff^raay,  accord- 
ing to  the  modern  practice  in  cases  of 
judgments  by  default  on  bills  of  ex- 


change and  promissory  notes,  which  is 
substituted  in  lieu  of  a  writ  of  inquiry, 
refer  it  to  the  officer  to  compute  what 
is  due  for  principal  and  interest  on  the 
bill  of  exchange,  &c.  on  that  count, 
before  a  noUe  prosequi  is  entered  as  to 
the  issues.  7  Term  Rep.  473.  Diiperoy[ 
V.  Johnson,  [ft] 


rer,  it  is  manifest  that  he  cannot  enter 
a  noL  pros*  as  to  the  issue,  for  he  would 
thereby  admit  tlrat  the  defendant  had 
made  one  sufficient  answer  to  the  de- 
claration, or  that  part  of  it,  whigh  is 
enough  to  show  that  he  has  no  cause 
of  action^  For  instance,  where  the 
plaintiff  declares  in  assumpsit  on  a  spe- 
cial agreement  in  the  first  count,  and 
adds  the  common  money  counts,  and 
the  defendant  pleads  to  the  whole,  J  st. 
non-assumpsit;  2dly.  a  set-off;  the 
plaintiff  joins  issue  on  the  first,  and  de- 
murs to  the  second :  though  he  will  have 
judgment  on  the  demurrer^  yet  he  can- 
not enter  a  not.  pros,  as  to  the  issue, 
which  denies  the  whole  cause  of  action^ 
But  if  the  set-off  be  pleaded  to  the  first 
count  only,  and  non-assumpsit  to  the 
others,  and  tlie  plaintiff  demur  to  die 
•aet-off,  and  join  issue  on  the  non-assump- 


sit, be  will  have  judgment  on  the  de- 
murrer, and  may  enter  a  noLproSm  as  to 
the  issue,  for  he  thereby  abandons  only 
the  common  money  counts,  and  his  spe- 
cial count  remains  unanswered.  See 
2  Bos.  &  Pull.  163.  Bicker  v.  Jdums. 
That  was  an  action  of  assumpsit,  in 
which  the  defendant  pleaded,  1st. 
the  general  issue;  2d.  non-assumpsit 
infra  sex  annos  ^  Sd.  a  set-off.  The 
plaintiff  joined  issue  on  the  first,  and 
demurred  to  the  two  last  pleas,  and 
afterwards  entered  judgment  by  de- 
fault for  want  of  a  joinder  in  demurrer. 
The  court  held,  that  he  could  not  exe- 
cute a  writ  of  inquiry,  but  must  go  to 
trial  on  the  general  issue  with  an  award 
of  jury  process  tarn  ad  triandum  quam 
ad  inquirendum. 

[6]  See  post.  Vol.  II.  p.  107.  note  (2). 
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the  said  county  shall  have  come  before  that  time,  to  wit,  on     Dean  and 
Friday  the  16th  day  of  August^  at  Gloucester  in  the  said  county,    ^^^.P'®[  ^^ 
by  the  form  of  the  statute,  &c.  by  reason  of  the  defauk  of  the       Guyse? 
*jurors,  &c.    At  which  day,  before  our  lord  the  king  at  West-  v        y     ■  iV 
minster i  come  the  said  Dean  and  Chapter  of  the  cathedral     *[  110  ] 
church  of  the  Hdy  and  Undivided  Trinity  of  Bristol^  by  their 
said  attorney ;  and  the  said  justice  of  our  lord  the  king  of  - 

assize  before  whom,  &c.  sent  here  his  record  had  before  him, 
in  these  words,  to  wit:    Afterwards,  at  the  day  and   place  Postea. 
within  contained,  before  Sir  Thomas  Txxysden,  knight  and  bart 
one  of  the  justices  of  our  lord  the  king  assigned  to  hold  pleas 
in  the  court  of  our  lord  the  king,  before  the  king  himself,  jus*- 
tice  of  our  said  lord  the  king  assigned  to  take  assizes  in  the 
county  of  Gloucester^  Henry  Parker,  esq.  being  for  this  time  as- 
sociated to  the  said  Sir  Tfiomas  by  the  form  of  the  statute,  &c. 
come  as  well  the  within-named  Dean  and  Chapter  of  the  ca- 
thedral church  of  the  Holy  and  Undivided  Trinity  of  Bristol, 
as  the  within-written  Sir  C  G.  bart.  by   his  attorney  within 
contained;  and  the  jurors  of  the  said  jury,  whereof-  mention 
is  within  made,  being  called,  some  of  them,  to  witi^i/.  ^.  and 
N.  M.  come  and  are  sworn  upon  that  jury ;  and  because  the 
rest  of  the  jurors  of  the  said  jury  did  not  appear,  therefore  Tales  dedr-  , 
others  of  the  by-standers,  being  chosen  thereto  by  the  sheriff  *''*"^'*  "^ 
of  the  said  county,  at  the  request  of  the  said  Dean  and  Chap- 
ter, and  by  the  command  of  the  said  justice,  are  appointed 
anew,  whose  names  are  affixed  to  the  pannel  within  written  ac- 
cording to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided ;  and  the  jurors  so  appointed  anew,  to  wit,  ^.  D.,  H.  G., 
JT.  N^  W.  H.y  C.  r.,  W.  JF.,  T.  G.J  T.  T,  J.  S.,  and  K  &, 
being  likewise  called,  come;  who,  together  with  die  said  other 
jurors,    before  impanelled  and   swpm,    being  chosen,  tried 
and  sworn,  to  speak  the  truth  of  the  within  contained,  as  to 
the  want  of  repairing  the  within  written  chancel  within  as- 
signed, upon  their  oath  say,  that  the  said  Dean  and  Chapter  Verdict  for  the 
did  demise  to  the  within  named  G.  H.  the  chancel  within  Sie^ue  a^d*" 
written  in  manner  and  form  as  the  said  Dean  and  Chapter  200t  damages, 
have  by  their  declaration  within  thereof  alleged,  and  assess  the 
damages  of  the  said  Dean  and  Chapter  on  occasion  of  the 
breach  of  the  said  covenant  in  the  within  written  issue  within 
jobed  between  the  said  parties,  besides  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  200/.  and  _ 

for  those  costs  and  charges  to  405.     And  as  to  the  inquiry  of  soof.  contingent 
what  damages  the  said  Dean  and  Chapter  have  sustained  on  j^u^**"*** 
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Dean  and     occasion  of  the  breach  of  the  within  written  covenant,  whereof 

Chapter  of   ^jjg  ggj^j  parties  have  submitted  themselves  to  the  judgment  of 

^YSE?     *^  ^°"^'»  ^^  ^^  ^^^^  happen  that  judgment  shall  be  thereon 

given  for  the  said  Dean  and  Chapter  against  the  said  Sir  C, 

then  the  said  jury  upon  their  oath  say,  that  the  said  Dean  and 

Chapter  have  sustained  damages  on  occasion  thereof  to  lOOZ. 

Judgment.  •      Therefore  it  is  considered  that  the  said  Dean  and  Chapter  of 

the  cathedral  church  of  the  Hdy  and  Undivided  Trinity  of 

Bristol  do  recover  against  the  said  Sir  C  G.  the  said|damages 

by  the  said  jury  in  form  aforesaid  assessed,  and  also  llLQs^Sd. 

[  111  ]      for  the  said  costs  and  charges  of  increase  by  the  court  of  our 

said  lord  the  king  now  here  awarded  to  the  said  Dean  and 

Chapter  with  their  assent ;  which  said  damages  in  the  whole 

amount  to  2 ISA  Ss.  Sd.     And  the  said  Sir  C.  in  mercy,  &c. 


Case  17.         The  Dean  and  Chapter  of  Bristol  versics  Guyse. 


In  a  declan* 
tion  against  an 
executor  in 
K.B.  bybiU, 
wfatitber  it  be 
rto 
i  him  exe- 
cutor in  the 
beginning  of 
the  declara- 
tion (1) 


COVENANT, — The  plaintiffs  declare  in  this  manner, 
viz.  **  The  Dean  and  Chapter  of  the  cathedral  church 
**  of  the  Holy  arid  Undivided  Trinity,  Bristol,  complain  of  Sir 
<*  Christopher  Guyse,  bart  being  in  the  custody  of  the  marshal, 
***  &c  of  a  plea  of  breach  of  covenant;"  and  then  shew  that 
the  said  Dean  and  Chapter,  on  the  5th  Jtdy,  9  Eliz.  by  in- 
denture demised  to  one  Oeorge  Harvey  the  rectory  and  parson- 
age of  Berkley  with  the  appurtenances,  in  the  county  of  G/o- 
cester,  to  have  for  60  years  afler  the  determination  of  another 
lease  then  in  being,  and  iUxoi  Harvey  covenanted  for  himself 
'and  his  assigns  to  repair  and  keep  in  repair  all  the  premises 
demised  during  the  term  demised  to  him.  And  the  declara- 
tion further  states,  that  afterwards,  to  wit^  in  tho  year  1612, 
the  former  term  ended,  and  the  said  Harvey  entered  upon  the 
premises,  and  his  term  then  commenced,  and  he  was  possessed 
thereof,  which  estate  of  the  said  Harvey  one  fVilliam  Guyse  lately 
had  by  assignment,  and  was  thereof  possessed,  and  being  so 
possessed  the  said  William  Guyse  made  his  will,  and  made  the 
defendant  executor  thereof,  and  afterwards  died.  After  whose 
death  the  defendant  entered  and  was  possessed  as  executor*  And 
then  the  plaintiffs  assign  for  breach,  that  the  chancel  of  the 
parish  church  of  Berkley,  in  the  lifetime  of  the  said  William 


(1)  See  post,  p.  112.  note  (2). 
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€}wfie^  and  after  his  death,  was  in  decay,  and  that  a  large     Dean  and 

barn,  parcel  of  the  demised  premises,  was  also  in  decay;  and    ^^P^^  9^ 

that  neither  the  said  William  Gu^se  the  testator  in  his  lifetime,      Guyse.' 

nor  the  said  defendant  the  executor,  since  the  death  of  the  v  i       y     -^ 

said  testator,  had  repaired  the  chancel  and  barn  so  in  decay ; 

and  for  this  they  brought  their  action.     The  defendant,  as  to 

the  breach  of  not  repairing  the  chancel,  pleaded,  that  the 

Dean  and  Chapter  did  not  demise  the  said  chancel  to  Harvey^ 

and  issue  thereupon  joined.     And  as  to  the  other  breach  of 

not  repairing  the  barn,  he  demurred  to  the  declaration.    And 

upon  the  trial  of  the  issue  the  jury  found  a  verdict  for  the 

plaintiffs,  200/.  damages  upon  the  issue,  and  100/.  damages 

upon  the  demurrer  for  the  breach  of  not  repairing  the  barn> 

if  judgment  should  be  given  for  that  for  the  plaintiff. 

And  now  in  this  term  upon  the  demurrer  it  was  objected 
by  the  defendant's  counsel,  that  the  plaintiffs  had  mistaken 
their  actiooy  for  here  they  have  sued  the  defendant  in  his  own 
right;  whereas  it  appears  by  their  own  shewing  that  they 
ought  to  have  sued  him  as  executor  only,  and  not  otherwise  ; 
for  the  defendant  is  not  chargeable  here  for  breach  of  cove-      [  112  ]J 
nant,  unless  he  has  assets  from  his  testator  in  his  hands;  and  l^**'^**!!!^ 
the  books  of  Hob.  188.*,    Ibid.  28S.t,  Cro.  Jac.  647.^  tCastiUonv. 
Ibid.  671.J,  were  cited,  by  which   cases  it  appears  that  |™*^0'^»''- 
judgment  ought  to  he  de  bonis  testatoris  in  an  action  of  t  BuU  ▼. 
covenant,  although  the  breach  be  through  the  executor's  own  ^^b^^|^^  ^^ 
fiiuk.(l)  And  so  it  ought  to  have  been  in  this  case ;  but  here  Ligbilbot. 

(1)    So  18  1   Roll.  Abr.  9S1,  9S2.     Waller.     Seemte,  Jevensy^Harridge,^ 
pi.  8,  9.     4  Burr.  2154.    Clements  V.    pi.  1.  note  (1).  [c]    To  which  may  be- 


[c3  This  18  true  wherever  the  de-  an  executor  be  sued  in  his  represent- 

fendant  is  9ued  as  executor,  which  ap-  ative  capacity  for  rent  accruing  in  his 

peart  to  have  been  the  case  in  all  the  own  time,  either  in  debt  or  covenant, 

instances  here  cited :  but  it  is  laid  down  where  the  lease  is  by  deed,  or  in  debt 

inl  Salk.  S17.  ^i/c^/e|yv.  Ptr^,  that  the  or  assumpsit  for  use  and  occupation 

plaintiff  has  his  election  to  charge  the  where  the  lease  is  not  by  deecl,  he  may 

defendant  as  assignee,  in  which  case  plead  plene  administravii,  and,  under 

the  judgment  is  de  bon,  prop.    See  also  that  plea,  may  show  that  the  land  yields 


4  T.  R.  75.  Derisley  v.   Custance,   in  no  profit,  and  that  he  has  no 

which  it  was  held,  that  the  heir  might  aliunde ;  but  if  the  land  yields  a  profit 

be  sued  in  covenant  as  assignee.  equal  to  the  rent,  he  will  fail  on  a  plea 

The  result  of  the  cases,  respecting  the  of  plene  administravit,  for  he  is  bound 

liability  of  executors  for  rent  accrued  to  apply  the  profits  of  the  land  towards 

in  their  own  time,  seems  to  be  this :  if  payment  of  the  rent,  in  the  first  in* 
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the  defetiSant  is  sued  in  his  own  right,  and  not  named  executor 
as  he  ought  to  have  been.  SO  H.  6. 5.*  And  this  exception 
goes  as  well  to  the  verdict  as  to  the  demurrer  in  this  case. 
And  so  was  the  opinion  of  the  court.  Baldwinj  of  counsd 
with  the  plainti£^  said,  that  if  it  was  so  upon  the  roll  be 
would  pray  leave  to  discontinue.     And  the  roll  was  read,  and 


added,  that,  on  the  other  hand,  every 
action  brought  by  an  executor,  that  is 
founded  upon  a  duty  accrued  in  the 
testator's  time,  mi^t  be  brought  in  the 
fletinet  only.  .  And  it  is  sai^y  that  there 
js  no  difference,  though  the  immediate 
pause  of  action  arises  in  the  executor's 


time.  And  therefore  it  has  been  held, 
that  if  the  executor  obtain  judgment 
on  an  obligation  made  to  the  teMator, 
and  defendant  being  committed  in  exe- 
cudpn  epcapei  the  action  for  the  escape 
against  the  sheriff  must  be  brought  in 
the  depinef  only.  Cro.  Jac.  5^.  Reyn^ 


stance,  and  his  not  doing  so  will  be  a 
ievaskmU:  if  therefore  the  laud  yields 
some  profit,  but  less  tlian  the  rent,  it 
should  seem  that  his  plea  should  be 
n^fiM  adminisfravit  propter  the  profit. 
If,  on  the  oth^r  band,  the  executor  be 
sued,  as  he  may  be  ^hen  he  enters  and 
is  in  the  actual  occupation,  in  his  indi- 
vidual capacity  as  assignee  of  the  term, 
in  debt  on  a  kate  by  deedy  he  must 
plead  specially  that  he  holds  only  as 
executor,  that  the  land  yields  no  profit, 
ot  less  than  the  rent,  and  pray  whether 
he  9hfi}l  be  charged  otherwise  (ban  in 
'^he  ^etm^i ;  in  covenqnty  he  must  plead 
the  same  matters  specially ;  and  in  debt 
pr  assumpsit  for  use  and  occupation, 
where  the  lease  is  not  by  deed,  lie  may 
plead  the  general  issue  and  give  the 
f  pecial  matter  in  evidence.  In  all  these 
pases,  where  the  land  yields  some  pro- 
fit, but  less  than  the  rent,  if  he  have 
Rendered  the  amount  of  such  profit  he 
may  plead  the  tender,  and  at  all  events 
fnust  pay  that  amount  into  court.  Where 
fhe  lease  is  by  deed,  and  has  been 
fisslgned  by  the  testator  in  his  lifetime, 
pr  by  the  executor,  without  any  entry 
pr  actual  occupation  by  him,  it  is  ma- 
pifest  that  the  executor  cannot  be  sued 
|I8  assignee  at  all ;  and  if  he  have  ac- 


tually occupied  and  afterwards  assigned 
the  lease,  he  is  chargeable  as  assignee 
for  that  time  only  during  which  he  oc- 
cupied: he  may  also  be  charged  as 
esecutor  during  his  own  occupation  aft 
the  option  of  the  lessor.  Where  how*> 
ever  the  lease  is  not  by  deed,  it  should 
appear  from,  a  recent  case,  3  B.  4t  A- 
101.  H^igley  y.  Ashtotij  that  the  exe- 
cutor cannot  be  sued  as  executor  for 
use  and  occupation  hi  his  own  time. 
In  that  case,  there  were  counts  fur  use 
and  occupation  by  the  testator,  and  also 
counts  for  use  and  occupation  by  three 
married  women,  as  adniinistratrixea^ 
and  their  husbands ;  and  on  demurrer, 
the  CQunts  were  held  to  be  misjoined« 
Tlie  latter  counts  were  afterwards 
amended  by  stating  a  demise  to  the 
testator  from  year  to  year,  his  death, 
and  the  defendants'  character  as  ad- 
ministratrixes whereby  they  became 
liable  to  pay  the  rent ;  and  this  seems 
to  be  the  proper  mode  of  charging  them 
where  their  testator  or  they  hi^ve  as- 
signed thpir  interest.  If  indeed  they 
have  not  assigned,  but  only  underlet, 
the  occupation  of  their  tenant  is  their 
occupation,  and  they  are  liable  to  be 
sued  in  their  individual  capacity.  8  T« 
H.  327.  Bull  V.  Sibbs, 
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it  was  so;  whereupon  he  prayed  time  to  advise.  And  after- 
wards the  parties  agreed,  and  therefore  no  judgment  was  en- 
tered Seamders  for  the  defendant.  —  But  note:  I  think  the 
declaration  being  by  bill  was  good  enough:  for  upon  the 
whole  matter  the  plaintiffs  have  declared  against  the  de- 
fendant as  executor^  although  he  is  not  so  named  in  the  be* 
ginning  of  the  declaration,  which  is  only  form.  And  the 
plainti£&  might  have  their  judgment  for  the  damages  de  bonis 
iestatoris  upon  this  declaration  well  enough*  (2)  But  this  was 
not  moved. 

Also  there  was  another  exception  to  the  declaration,  that  it 
IS  stated  "/A^  estate  of  which  said  Harvey,  one  William  Guyse 
bad  by  assignment ;"  for  that  a  que  estate  could  not  be  pleaded 
of  a  term.     See  for  this  Cro.  Eliz.  22.  Anon.  ( 1 ) 


ma 
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V.  LangcasOe.  Hob.  272.  S.  C.  Ibid. 
.28&  S.  C.  cited.  1  Lutw.  899.  Glofoer 
V.  KendaU.  Carth.  49.  Brook  v.  Cock. 
1  Show.  57.  S.  C.  Lane  79-  Carem  v. 
Braugkton.  UmIU  79.  Townlet/ v.  SteeL 
Sty.  232.  Martin  v.  Handlye.  1  Ld. 
Raym.96.  JVate  v.  Briggs.  Ibid.  698. 
Hpldin  V.  Sutton.  But  the  contrary 
has  been  since  determined.  2  Term 
Rep.  128.  Bonafous  v.  Walker*  And 
Dyer  322.  a.  pi.  26.  in  the  margin,  and 
Doug.  4.  note  1.  Crawford  v.  WkitttUl, 
fkgree  with  this  opinion. 

(2)  So  is  Rann  v.  Hughetj  7  Bro. 
ParL  Cas.  550.  Com.  Dig.  Abatement 
(F.  20).  Ibid.  Pleader  (2  D.  2).  In 
this  declaration  it  is  expressly  averred 
that  William  Guyse  made  kis  toUl  and 
appoinied  tke  defendant  executor^  who 
entered  and  was  possessed  as  executor. 
This  averment  the  defendant  might 
have  traversed.  S.  P.  determined  in 
HoUiday  v.  Fletcker.  2  Ld.  Raym. 
15ia  and  2  Str.  781.  S.C.  And 
though  Saunders  seems  to  found  bis  opi- 
nion upon  its  being  a  declaration  bybUl 
in  K.  B.  yet  it  is  presumed  it  would 
have  been  equally  good  if  the  declar- 
ation had  been,  either  upon  an  original 
there,  or  in  the  common  pleas. 

( 1 )  This,  it  leems  clear,  would  not 


have  been  a  good  exception  if  it  had 
been  made.  The  case  cited  out  of 
Cro.  Eliz.  22.  is  denied  in  1  Sid.  298. 
Coats  V.  Wade*  Or  it  may  be  recon- 
ciled by  understanding  the  action  there 
to  have  been  brought  by  the  assignee  of 
the  term,  llie  difference  se^ms  to  be, 
where  the  action  is  brought  by  an  assig- 
nee of  a  term,  and  where  it  is  against 
him.  In  the  former  case,  he  must  set 
forth  in  his  declaration  all  the  mesne 
assignments  of  the  term  down  to  himself, 
for  he  is  privy  to  them ;  and  therefore  he 
shall  not  be  allowed  to  plead  generally, 
that  the  lessee's  estate  of  and  in  the  de- 
mised premises  came  to^him,  or  to  some 
other  person  under  whom  he  claims,  by 
assignment.  But  where  an  action  2s 
brought  against  an  assignee  of  a  term, 
such  general  form  of  pleading  is  suffi- 
cient, for  plaintiff  is  a  stranger  to  the 
defendant's  title,  and  therefore  cannot 
set  it  out  particularly.  1  Lev.  190. 
Cotes  V.  Wade.  1  Sid.  298.  S.  C. 
d  Lev.  19.  Pitt  V.  RusteL  4  Term 
Rep.  75.  Derisley  v.  Custance.  And 
according  to  this  difference  are  Co. 
Litt.  121.  a.  and  the  case  in  Cro. 
Eliz.  22.  (if  law),  to  be  understood. 
It  is  not  sufficient,  however,  to  say  that 
tke  tenements  came  to  the  defendant  by 
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assignment,  but  it  roust  be  ^hewn  that 
he  is  assignee  of  the  term  ;  for  otherwise 
it  might  be  an  assignment  of  another 
estate,  than  the  term  of  the  lessee. 
Carth.  256.  Huckle  v.  Wye.  The  usual 
form  is  **  all   the   estate,  right,   title* 


"  and  interest  of  the  said  A,  (the  lessee) 
*<  oft  in,  and  to  the  said  demised  pre- 
<'  mises,  afterwards,  to  wit,  on,  &c.  in 
"  the  year  of  our  Lord,  &c.  at,  &c. 
'<  aforesaid  by  assignment  came  to  the 
"  said,  defendant." 


Case  18. 


Jemott  versus  Cowley* 
Mich.  19  Car.  II. 


Rent  charge  J^JECTIONE  frme :  The  case  was  such,  A  man  seised 
wkh  proTiaoT  ^^  ^^  ^^  lands  granted  a  rent-chai^  in  fee  out  of  them ; 

that  if  the  rent  and  he  further  granted,  that  if  the  rent  be  arrere,  then  the 
grantee  maj  grantee,  his  heirs  and  assigns,  should  enter  into  the  lands 
cater  and  retain  and  bold  them  until  they  should  be  satisfied  of  the  arrears 

until  hebesa-^  .  ...  iiii 

tisfiedofthe  ot  rent,  and  so  tottes  quottes  the  rent  should  be  arrere. 
And  afterwards  the  rent  was  arrere.  And  the  grantee  en- 
tered and  made  the  lease  to  the  plaintiff  who  brought  the 
ejectment 

try  the  title  in  ^ectment  (!]• 

And  upon  special  verdict  found,  it  was  adjudged  in  this 
term  by  the  whole  court  seriatim^  that  such  grant  was  good : 
and  that  the  grantee  by  such  entry  had  such  an  estate  that  he 
might  make  a  lease  thereof  to  the  plaintiff  by  which  he  m%[ht 
maintain  his  ejectment.  And  so  die  plaintiff  had  judgment^ 
which  was  afterward  affirmed  in  the  Exchequer-Chamber. 

Note.  —  This  was  a  Buckinghamshire  cause  and  concerned 
Sir  Ralph  Baoei/^  who  was  a  purchaser  of  the  rent 


The  grant  is 
good,  and 
grantee  may 
inafce  a  lease  to 


(1)  See  this  case  more  fully  reported 
in  1  Lev.  170.  S.  C.  also  reported  in 
1  Sid.  22S.  261.  344.,     Sir  T.  Raym. 


135.  158.,  and  cited  in  Willes*s  Rep. 
340.  Parkhurst  v.  Smith.  See  also 
Willes,  224.  Lambert  v.  Struther.  [a] 


[a]  Hargr.  &  But  Co.  Lit.  203.  a. 
n«  93.  Such  a  right  of  entry  as  is  stated 
in  this  case  is  always  taken  strictly. 
Therefore  where  a  testator  gave  a  rent* 
charge  to  his  widow  during  her  widow- 
hood, with  power  to  her  to  enter  for 
non-payment  of  the  rent,  and  to  hold 
until  the  arrears  were  satisfied^  and 
gave  the  rent-charge,  after  the  marriage 


or  death  of  his  widow,  to  B*  his  exe- 
cutors, admmistrators,  and^assigns,  with- 
out repeating  the  power  to  enter,  it  was 
held,  that  the  executors  of  J?.»  after  the 
marriage  of  the  widow  and  the  death 
of  B.f  could  not  maintain  ejectment 
upon  non-payment  of  the  rent-charge. 
Willes,  500.  Hassdl  v.  GotUhwaite. 
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Cutler  and  others  verms  Southern   and   others,   in      Case  19. 
the  Exchequer. 

Mich.   19  Can  11.  Regis. 

Pleas  before  the  Barons  of  the  Excheqaer  at  Westminst^^ 
of  pleas  of  the  terra  of  the  Holy  Trinity^  in  the  18th  year 
of  the  reign  of  our  lord  Charles  the  Second,  by  the  grace 
of  God,  of  England f  Scotland^  France^  and  Ireland^  king, 
defender  of  the  faith,  &c. 


Xondbn,!  TTJE  it  remembered,  that  heretofore,  to  wit,  in 
-*^  Easter  term  last  past,  WiUiam  Cutler  and  Nicfuy- 
las  Purse,  debtors  of  our  lord  the  now  king,  came  before 
the  Barons  of  his  Exchequer  at  Westminster,  by  Richard  Ogden 
their  attorney,  and  then  brought  here  into  court  their  certain 
bill  against  WiUiam  Southern,  late  of  Hoth,  in  the  county  of 
.Lincoln,  gentleman,  and  James  Hulker,  late  of  the  parish  of  St. 
JPaulj  Caoent  Garden,  in  the  county  o(  Middlesex,  taylor,  other- 
wise called  William  Southern,  oi  Hoth,  in  the  county  of  Zrtn- 
coin,  gentleman,  and  James  Hulker  of  St.  Paul,  Caoent  Garden, 
in  the  county  of  Middlesex,  taylor,  of  a  plea  of  debt,  the  tenor 
of  which  said  bill  follows  in  these  words,  that  is  to  say:  London, 
to  wit,  WiUiam  Cutler  and  Nicholas  Purse,  debtors  of  our  lord  Declantioii  ia 
the  now  king,  come  befbre  the  Barons  of  his  Exchequer,  on  the  ^^^  **  *'°^- 
28th  day  of  Men/  in  this  term,  by  Richard  Ogden  their  attorney, 
and  complain  by  bill  against  WiUiam  Southern,  late  of  Htah,  in 
the  county  of  Zinco/n,  gentleman,  sind  James  Hulker,  late  of 
the  parish  of  St,  Paid,  Covent  Garden,  in  the  county  of  Middle^ 
sex,  taylor,  otlierwise  called  WiUiam  Southern,  of  Hoth,  in  the 
county  of  Lincoln,  gentleman,  and  James  Hulker  of  the  parish 
of  St.  Paul,  CovetU  Garden,  in  the  county  of  Middlesex,  taylor, 
present  here  in  court  the  same  day  of  a  plea  that  they  render 
to  him  400/.  which  they  owe  to,  and  unjustly  detain  from 
him;  for  that  whereas  the  said  William  Southern  and  James, 
on  the  8th  day  of  March,  in  the  16th  year  of  the  reign  of 
our  lord  the  now  king,  at  London,  in  the  parish  of  St.  Mary^ 
le^Bcw,  in  the  ward  of  Cheap,  by  their  certain  writing  obliga- 
tory, which  the  said  WiUiam  Cutler^  and  Nicholas  sealed  with 
the  $ieals  of  the  said  William  Southern  and  James,  bring  here 
into  court,  bearing  date  the  same  day  and  year  aforesaid,-  ac- 


l\8a  Cutler  versus  Southern. 

Cutler  v.    knowledged  themselves  to  be  held  and  firmly  bound  to  the 
Southern^  ^^  »7«wm  Cutler  and  Nicholas  in  the  said  400/^  to  be  paid 
r  114  1      ^^  them  the  said  William  Cutler  and  Nicholas  when  they 
should  be  thereunto  required.     Yet  the  said  WiUiam  Southern 
and  James  (although  often  required)  have  not,  nor  has  either 
of  them,  rendered  the  siud  4002.  to  the  said  William  Cutler 
and  Nicholas^  or  either  of  them,  but  to  render  the  same  to, 
them  have  hitherto  refused,  and  still  do  refuse,  to  the  damage 
of  the  said  WiUiam  Cutler  and  Nicholas  of  10/.,  whereby  the 
said  WiUiam  and  Nicholas  are  less  able  to  satisfy  our  said  lord 
the  now  king  the  debts  which  they  owe  the  said  lord  the  king 
at  his  said  Exchequer,    and  therefore   they  bring  suit,  &c. 
Pledges  to  prosecute,  John  Doe  and  Richard  Roe. 
Flea  And  now  at  this  day,  to  wit,  on  the  morrow  of  the  Hofy 

Trinity^  in  this  same  term,  until  which  day  the  said  WiUiam 
Southern  and  James  Hidker  had  leave  to  imparl  thereto^  and 
then  to  answer,  come  as  well  the  said  WiUiam  Cutler  and 
Nicholas  Purse  by  their  said  attorney,  as  the  said  WiUiam  South-^ 
em  and  Jamesy  by  Thomas  Arden  their  attorney,  and  the  said 
'  WiUiam  Cutler  and  Nicholas  pray  that  the  said  WiUiamSouthem 
and  James  may  answer  them  in  the  premises,  and  thereupon 
Hhe  said  WiUiam  Southern  and  James  defend  the  wi^ng  and 
•injury  when,  8kc.  and  pray  oyer  of  the  said  writing  obligatorjr. 
Oyer  of  the  and  it  is  read  to  them,  &c. ;  they  also  pray  oyer  of  the  con*- 
18  set  foT^  in  dition  of  the  said  writing  obligatory,  and  it  is  read  to  them  in 
these  words,  to  wit,  "  The  condition  of  this  obligation  is 
*^  such,  that  whereas  the  above-named  WiUiam  Cutler  and 
'*'  Nicholas  Purse,  at  the  special  instance  and  suit  of  the  said 
*'  WiUiam  Southern  and  James  HtdJcery  do  stand  bound  and 
"  engaged  to  Thomas  Cook,  of  the  city  of  London^  gentleman, 
'<  for  an  hundred  and  three  pounds  ten  shillings,  to  be  paid 
**  the  first  day  of  May  next  coming  after  the  date  hereof,  if 
*^  the  said  WiUiam  Southern  and  James  HuUcer  shall  save^ 
**  keep  harmless  and  indemnifyed  the  said  WJUiam  Cutler  and 
"  Nicholas  Purse,  from  all  troubles,  suits,  inconveniences,  da- 
*^  mages,  and  molestations  of,  from,  and  by  the  said  Thomas 
*^  Cook,  or  any  other  by  his  means  and  procurement,  that  then 
<<  this  obligation  to  be  void,  otherwise  to  stand  in  full  power 
"  and  virtue."  Which  beuig  read  and  heard,  the  said  Wit^ 
Ham  Southern  and  James  say,  that  the  said  WiUiam  Cutler  and 
Nicholas  Purse  ought  not  to  have  their  said  action  thereof 
against  them,  because  they  say,  that  the  said  WiUiam  Southern 
and  James  Hulker^  from  the  time  of  making  the  said  writing 
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obltgatoiy  hitherto,  have  saved  and  kept  harmless  atid  indeiti"»    Cuti^ar  v» 

niaed  the  said   fViUiam  Cvikr  and  Nicholas  Purse,  from  all    Southern. 

troables,  suits,  inconveniences,  damages,  and  molestations  oi^  Defmdants 

from,  and  by  the  said  Thomas  Cook  in  the  said  condition  above-  ^"f  ^^ 

,  ,        .      ,  .  It.     plaintifi  hum' 

named,  or  any  other  by  his  means  or  procurement,  and  this  lot  according 


they  are  ready  to  verify :  wherefore  they  pray  judgment,  if  the  ^J**®  ■•***  * 
said  William  Cutler  and  Nicholas  ought  to  have  or  maintain 
the  sud  action  thereof  against  them. 

And  the  said  WiUiam  Cutler  and  Nicholas  ssLy,  that  they,  by  C  1 15  ] 
any  thing  before  alleged,  ought  not  to  be  barred  from  having  A3gn«*a  "* 
their  said  action,  .  because  they  say  that,  before  the  time  of  bresch  thatCook 
making  the  writing  obligatory  above  specified  in  the  said  de-  tiA  at  Uw,  and 
daration,  to  wit,  on  the  first  day  of  October,  in  the  16th  year  endeatoitfed  ta 
of  the  reign  of  our  said  lord  the  now  king,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid,  the  said  WiUiam  Cutler 
and  Nicholas^  at  the  special  instance  and  request  of  the  said 
William  Southern  and  James,  by  their  writing  obligatory,  sealed 
with  their  seals,  became  bound.to  Thomas  Cook,  mentioned  in 
the  said  condition,  in  the  penal  sum  of  200/.  with  a  condition 
for  payment  of  lOSL  at  a  certain  day,  specified  in  the  said 
condition,  then  to  come  and  now  past.  And /or  that  the  said 
iOSl.  were  not  paid  to  the  said  Thomas  Cook  on  the  said  day 
mentioned  in  the  said  condition,  he  the  said  Thomas  Cook  after- 
wards, to  wit,  on  the  i  2th  day  of  February,  in  the  18th  year  of 
Uie  reign  of  our  lord  the  now  king,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid,  sued  the  said  William  Cutler  and 
Nicholas  at  law,  to  recover  the  said  penal  sum  of  200/.  upon 
the  said  writing  obligatory  made  as  afprefaid  by  them  to  tlie 
said  Thomas,  and  endeavoured  to  arrest  the  said  William  Cutler 
and  Nicholas  for  the  said  debt,  whereby  the  said  William  Cutler 
and  Nicholas  durst  not  themselves  transact.their  lawful  busi- 
ness through  fear  of  being  arrested  and  imprisoned  for  the  said 
sum  of  200/.  And  so  the  said  William  Southern  and  Jacob 
have  not  saved,  preserved,  and  indemnified  the  said  William 
Cutler  and  Nicholas  from  all  suits,  inconveniences,  and  molest- 
ations firom  and  by  the  said  Thomas  Cook,  according  to  the 
form  and  effect  of  the  said  condition  of  the  said  writing  obli- 
gatory above  mentioned  in  the  said  declaration;  and  this 
they  are  ready  to  verify :  wherefore  they  pray  judgment,  and 
their  said  debt,  and  also  their  damages  on  occasion  of  the 
detention  of  the  said  debt,  to  be  adjudged  to  them,  &c 

And  the  said  William  Southern  and  James  say,  that  if  they  R«joiiidcr, 
had  received  any  notice  tliat  the  said  William  Cutler  and  Ni- 


115  Cutler  versus  Southern. 

Cutler  v.  ch(^as  had  been  damnified,  they  the  said  William  Southern  and 
Southern.  James  would  then  have  kept  the  said  WiUiam  Cutler  and 
UefendanM  bad  Nicholas  indemnified.  But  the  said  WiUiam  Southern  and 
2^*w™^  J4wwes  say,  that  tliey  had  not  any  notice  of  the  damnification 
had  been  dam^  ^f  the  said  WiUiam  Cutler  and  Nicholas ;  and  this  they  are 
ready  to  verify :  wherefore  they  pray  judgment,  and  that  the 
said  WiUiam  Cutler  and  Nicholas  may  be  barred  from  having 
their  said  action,  &c. 
A  general  demurrer,  and  a  joinder  in  demurrer. 
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Case  19.  Cutler  and  others  versus  Southern  and  others. 

S.C.iLeT.i94.  T|EBT  on  bond  dated  the  8th  of  March^  in  the  16th 
tounTtoan-  ^^^  y^^^  ^^  ^®  reign  of  the  now  king.  The  defendants 
otfwrtoindem-  pray  oyer  of  the  condition,  which  recites,  that  whereas  the 
^acts  o?a™*  plaintiffs,  at  the  request  of  the  defendants,  stind  bound  to 
tbird  person,  no  Thomas  Cook  for  the  payment  of  103/.  105.  upon  the  1st  day 


auy^  be  g^  ^^  ^^  next,  after  the  date  of  the  bond ;  if  therefore  the  de- 
A*c2r^  fendants  shall  save,  ke^  harmless,  and  indemnify  the  plain* 
ofthoaeacta.  tifis  from  all  troubles,  suits,  inconveniences,  damages,  and 
^w^^^^ihe  molestations  from  or  by  the  said  Cook^  or  any  other  by  his 
has  saved  plain-  means  or  procurement,  then,  &c.  Upon  which  the  defend- 
wd  aft«rwwds  ®"^  plead  affirmatively ^  that  they  have  saved  harmless,  &c.  ( 1 ). 
in  his  le^oindery  The  plaintifis  reply,  that  before  the  time  of  the  making  of  the 
^2SL?rftite*^  iofid  brought  into  court,  to  wit,  on  the  1st  of  October,  in  the  ISih 
particular  da-  year  aforesaid,  the  plaintifis,  at  the  request  of  the  defendants, 
in^e^rwUal.  by  their  bond  became  bound  to  the  said  Cook  in  200/.  upon 
tion,  the  re-  condition  for  the  payment  of  103/.  at  a  certain  day  specified  in 
^artare*  l^^  ^^^  condition  then  to  come  and  now  past.-  andjor  that  the 
Pro  eo  quod  and  said  103/.  were  not  paid  to  the  said  Thomas  Cook  on  the  said 
\^me^o/t^  ^^y  n^  the  condition  mentioned,  the  said  Cook  afterwards,  to 
"«»*•  wit,  on  the  12th  of  February,  in  the  18th  year,  at  London,  &c. 

What  comes         *  ,    ,  .  .      i   .     .«.         .  ^        i  -.    .  .  j 

after  a  scilicet,       8ued  the  Said  plaintifis  at  law  for  the  recovery  of  the  said 
ifitberepug.     penal  sum  of  200/.  and  endeavoured  to  arrest  them  for  it, 

nant  to  what        '  , 

went^^oreshaU  whereby  the  plaintiffs  could  not  go  about  their  necessary 

'**'r'*n7  1     business  through  fear  of  being  arrested.    And  so  the  plainti£& 

say,  that  the  defendants  have  not  saved  them  harmless,  &c. 

(1)  This  general  way  of  pleading  is  has  saved  harmless,  &c.  that  the  court 
bad  upon  a  special  demurrer,  for  the  may  judge  of  its  sufficiency ;  but  it  is 
party  ought  regularly  to  shew  how  he    only  form,  and  therefore  good  if  the 
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The  defendants  rejoini  that  they  had  not  any  notice  of  the    Cutler  o. 
said  damnification ;  and  if  they  had  they  would  have  saved    Southern* 
the  plaintiiTs  harmless,  &c.     Upon  which  rejoinder  the  plain- 
tifis  demurred. 


plaintiff  pleads  over,  or  demurs  gene- 
rally. Cro.  £liz.  916.  Braban  v.  Bacon. 
Cro.  Jac.  165.  Alington  v.  Yearker. 
Ibid.  S63.  Codner  ▼.  Dalby.  Ibid.  634. 
Horseman  v.  Obbins.  2  Rep.  1 .  b.  4.  a. 
Manser'a  case.  Sty.  16.  JVroath  v.  El- 
seye.  8  Mod.  252.  Mather  v.  Mills, 
1  Lutw.  426.  428.  Lovelace  v.  Bickham. 

1  Str.  681.    White  v.  Cleaver.      S.  C 

2  Ld.  Rayro.  1416.  1449.  And  from 
the  report  of  the  principal  case  in 
1  Lev.  194.  it  appears  that  this  objec- 
tion was  taken  to  the  plea,  but  held  by 
the  court  to  be  cured  by  the  replication. 
So  where  the  condition  of  a  bond  con- 
sists of  several  particular  things  to  be 
performed  by  the  obligor,  he  cannot 
plead  a  general  performance,  but  must 
set  forth  particularly  in  his  plea  how  he 
hath  performed  each  particular  thing, 
and  lay  a  time  and  place  of  perform- 
ance. 1  Sid.  215.  Woodcock  v.  Cole. 
1  Lev.  303.  Wimbleton  v.  Holdrip.  Cro. 
Jac.  359.  Halsey  v.  Carpenter.  1  Bulst. 
43.  Stone  v.  Bliss.  1  Show.  1.  JV^z- 
patrick  v.  Robinson.  For  the  rule  of 
pleading  is,  that  wherever  a  subject 
comprehends  multiplicity  of  matters,  to 
avoid  prolixity,  generality  of  pleading 
is  allowed,  as  a' bond  to  return  all  toritsy 
Ac.  or  that  the  sub-collector  of  subsi- 
dies should  give  an  account  in  the  Ex- 
chequer o£all  sums  which  he  received ; 
and  the  other  party  shall  be  put  to  shew 
a  particular  breach.  But  if  there  be 
any  thing  specific  in  the  subject,  though 
consisting  of  a  number  of  acts,  they 
must  be  all  enumerated,  as  on  a  cove- 
nant **  to  enfeoff  all  his  lands,"  the 
covenantor  in  *  shewing  performance 
must  state  them  all ;  so  if  a  person  be 
bound  "  to  pay  all  the  legacies  in  a 


<*  will,"  he  must  specify  them  all,  and 
aver  payment  of  each  ;  and  the  reason 
is,  because  all  these  facts  lie  within  the 
knowledge  of  the  party.  1  Term  Rep. 
753.  J*  Anson  v.  Stuart,  per  BuUer  jus- 
tice, S.  P.  2  R.  3.  17.  Co.  Litt.  303.  b. 
Cro.  Eliz.  253.  Acton  v.  Hill.  Ibid. 
749.  Minis  v.  BethU.  1  Sid.  334. 
Church  V.  Broxjonewick.  1  Lutw.  421. 
Parkes  v.  Middleton.  Com.  Pleader, 
{2V.  13.  2W.  33).  But  where  the 
condition  is  for  the  performance  of  all 
the  covenants  in  an  indenture^  the  der 
fendant  may  plead  a  general  perform- 
ance, and  it  must  come  from  the  other 
side  to  shew  the  contrary  in  some  par- 
ticular. Co.  Litt.  303.  b.  Cro.  Eliz. 
749.  Minis  v.  BethU.  1  Lev.  SOS. 
1  Sid.  215.  2Saund.  411.  Lord  Arling- 
ton V.  Merricke.  Unless  some  of  the 
covenants  are  in  the  negative,  for  to 
those  he  must  give  a  special  answer  in 
the  negative.  Co.  Litt.  303.  Moore,  856. 
Norton  v.  Syms.  Cro.  Eliz.  691.  Cropr 
xoelly.  Peachy.  Sty.  163.  Finesv.DeU. 
Or  in  the  disjunctive,  for  then  he  must 
shew  which  of  them  he  has  performed. 
Co.  Litt.  303.  b.  1  Lutw.  581.  Duke  of 
Bolton^.  Clarke.  But  in  all  cases  of 
conditions  to  indemnify  and  save  harm- 
less, the  proper  plea  is  non  damnificatuSj 
and  if  there  be  any  damage  the  plain- 
tiff must  reply  it.  Cro.  Jac.  363.  Ibid. 
634.  2  Rep.  4.  a.  1  Lev.  194.  2  Wils. 
126.  HuUand  y.Malken.  5  Term  Rep. 
309,  310.  Cox  V.  Joseph.  This  plea, 
however,  cannot  be  pleaded  where  the 
condition  is  to  discharge  or  acquit  the 
plaintiff  from  such  a  bond,  or  other  par- 
ticular thing,  for  there  defendant  must 
set  forth  affirmatively  the  special  man- 
ner of  performance.     Cro.  Eliz.  914. 


S4I. 


1 17  tf  Cutler  t>ersus  Southern. 

CvTLSR  i;-        Arid  it  was  argued  for  tbe  plaintiffs,  that  the  rejoinder  wai 

SouTHSRN^  bad  for  twp  reasons :  1  *  Because  the  defendants  of  themselves 
ought  to  take  notice  of  the  act  of  a  stranger,  as  Cook  in  this 
case  is :  and  the  plaintiff  has  no  need  to  give  them  notice  of 
the  damnification  occasioned  by  Cook  (2).  2.  Because  the  re- 
joinder is  a  departure  from  the  plea' in  bar;  for  in  the  bar  the 
defendants  plead  that  they  have  saved  harmless  the  plaintifis ; 
and  now  in  the  rejoindcir  they  confess  that  they  hate  not  saved 
harmless;  but  they  had  not  notice  of  the  damnification, 
which  is  a  plain  depaiture.  (S)  And  s6  was  the  opinion  of 
the  court. 

Then  it  was  argued  by  the  defendants  that  tlie  replication^ 
was  bad.  And  an  exception  was  taken  to  the  form,  namely^ 
that  the  plainti£&  by  their  repliiealion  plead,  /or  thai  the  said 
lOSA  were  not  paid,  but  do  not  positively  aver  that  the  monies 
were  not  paid:  and  that  to  piead  with  a  *^  eo  quo(P'  was  Imd, 

•Cfo.  EMi.  the  case  of  Palms  v.  Bishop  of  Peterborough  •  Was  ptrt,  where 
the  bishop,  in  a  ^pmre  impedif^  pleaded  ^^pto  ^  quod^*  the 
plaintiff's  clerk  did  not  shew  his  letters  missive  and  orders, 
he  refused  to  admit  him,  and  adjudged  bad.     So  in  Gooday  v. 

t  Ibid.  441.  Miehad\^  the  defendant  pleaded  in  trespass,  ^'  gfiia"  the 
plaintiff  obstructed  the  way  with  gates,  he  broke  them,  and 
the  pleading  with  a  ^  quia**  adjudged  bad.  And  in  Dyer 
257*  b.  **  eo  quod"*  is  adjudged  bad  pleading.  (4)     Another 

King  v.  Hois.    1  Leon.  71,  72«  Bret  the    knowledge   of  the   obligor   and 

and  Audar*H  case.    S  Mod.  252.  Mather  obligee,  [tf ] 

V.  MiUs.    Cartb.  375.  Harris  v.  Pett.  (S)  Accord.  Cd.Litt.  SOi.  a«  2Saund. 

S.  €.  5  Mod.  24'3.     But  it  is  otherwise  8i.  Richards  v.  Hodges.    1  Lutw.  422. 

where  the  condition  is  to  discharge  and  Parkes  v^  Middleton,    1  Ld.  Raym.  233. 

acquit  plaintiff  yrom  any  damage  by  Rosse  y.  Hodges»     2  Ld.  Raym.  1449. 

reason  of  such  bond  or  other  particular  White  v.  Clever.     I  Wils.  334.  Elliot 

thing,  for  tliat  is  in  truth  the  same  thing  v.  Lane.    I  Saik.  221,  222.  Countess  of 

with  a  condition  to  indemnify  and  save  Arran  v.  Crispe.       2  Barnard.  193. 

harmless,  Carth.  375.  Countess  of  Winchelsea  v.  Higden. 

(2)  So  is  Cro.'£liz.97.   Coe'$  case.  And  since  the  statute  4  &  5  Ann. 

1  Sid.  442.    King  v.  Atkins.      S.  C.  c.  16.  this  is  matter  of  substance,  and 

1  Vent.  78.    8  Rep.  92.  b.  Fraunces's  bad    on    a    general    demurrer.      See 

case.  '  1  Bull.  44.   Gabie  v.  Moss,  per  2  Saund.  84.   Richards  v.  Hodges,  note 

Yeherton  justice.    Cro.  Car.  132, 133.  (1).  passim. 

Jaxon  V.  Thomhill.    Hob.  14.  Norton  (4)  But  notwithstanding  these  autho- 

V.  Simmes.      3  Term  Rep.  374.  Du/  rities  the  court  held  **  pro  eo  quod*'  a 

feldy.  Scott.     For  it  lies  equally  in  sufficient  averment.  iLev.  194. 2VeDt. 


\a]  See  post,  VqI.  II.  62  a.  note  (4 ). 
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eicceptbn  was  ukea  to  the  form  of  the  replication^  because  Cutlek  «• 
die  i^dtiffi  replied  that  Cook  sued  ihem  at  law,  but  did  not  ^SouTH«Ey>^ 
shew  in  what  court,  nor  in  what  manner^  he  sued;  for  the  ' 

suing  at  law  is  issuable  (5),  being  the  breach  assigned  by  the 
plaintiffs  to  take  advantage  of  the  forfeiture  of  the  obligation. 
Then  as  to  the  matter  in  law,  it  was  argued  for  the  defend- 
ants that  here  the  phuutiiK  have  assigned  no  breach ;  for  the 
condition  is,  diat  the  plaind£&  stand  bound  to  Cook  tor  pay- 
ment of  one  hundred  and  tAree  pounds  ten  shillings  upon  ihejlrst 
dmf  of  Mojfs  and  here  the  plaintiffs  have  shewn  that  thqr 
were  bound  to  Cook  in  200/.  penalty  for  the  payment  of  une 
hundred  and  three  pounds^  at  a  certain  day  nam  pastf  and  it  was 
by  a  bond  dated  q/ier  the  bond  upon  which  the  plaintii&i  have 
brought  their  action ;  for  the  bond  upon  which  the  plaintifi  C  ^^^  ] 
declared  is  made  on  the  Sth^Marchi  in  the  16th  year  of  the 
reign  qfthe  now  king^  and  the  condition  recites  that  they  stand 
bound,  therefore  it  shall  be  intended  that  the  bond  to  Cook 
was  then  made ;  and  the  bond  to  Cook  mentioned  in  the  repli- 
cation, although  it  be  pleaded  to  be  made  before^  yet  is 
said  to  be  upon  theirs/  day  qfOdober^  in  the  ISth  ^ror,  which 
is  half  a  year  after  (6).  So  that  the  bond  mentioned  in  die 
replication  varies  from  the  bond  mendoned  in  the  declaration 
in  three  particulars,  namely,  1.  In  the  day  of  the  making;  for 
one  is  supposed  to  be  made  at  the  time  of  the  bond  upon 
which  the  plaintifls  have  brought  their  action,  and  the  other 
half  a  year  after.  2.  In  the  sum  to  be  paid;  for  one  is  for 
one  htmdred  and  three  pounds  ten  shillings^  and  the  other  is  for 
one  hundred  and  three  pounds  only.  S.  In  the  day  of  pay^ 
ment ;  for  one  is  upon  thejirst  day  ofMay^  and  the  other  at  a 

278.  Target  v.  Loyd.     2  Lutw.  1 1 88.  For  there  is  no  particular  form  of  words 

Church  y.  Cudmore.    So  is  <*  ^uMr,"  as  necessary,  [i] 

in  avowries  for  renty  it  is  the  constant  (5)  But  the  court  held  that  this  in- 
form to  say,  and  because  so  much  rent  formality  was  cured  by  the  rejoinder, 
was  in  arrear.  1  Lev.  194.  So  in  debt  in  which  defendant  admitted  that  plain- 
for  rent.  Co.  Ent.  122.  b.  Overton  v.  tiffs  had  been  sued;  and  therefore  no 
Syddall.  So  *<  licet"  is  a  sufficient  issue  could  be  taken  upon  that  which 
averment.  Plow.  125,  126.  Buckley  v.  defendant  himself  had  admitted  to  be 
Thomas.  Yelv.  121.  Ashe  v.  Doughty,  true^  See  1  Lev.  195. 
Cro.  Jac.  38S.  Penning  v.  Plat.  Gilb.  (6)  For  Charles  the  Second  begun  his 
Hist.  C.B.  Sd  edit.  pi.  126.  1  Lev.  194.  reign  on  the  80th  of  January. 
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[b]  See  post,  Voli  IL  61/.  note  (9). 
Vol.  I.  N 
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Cutler  v.    certain  day  ncno  pasty  which  cannot  be  intended  to  be  the  same 
/SouTHKRM.  ^^y^     Neither  is  it  averred  that  the  bond  mentioned  in  the 
'  replication  was  entered  into  for  the  proper  debt  of  the  de- 

fendants ;  and  therefore  aldiough  the  condition  be  general  to 
save  harmless  against  the  said  Coo£  from  all  actions,  &c.  yet 
it  ought  to  have  a  reasonable  intendment.  Bat  it  would  be 
unreasonable  to  construe  it,  that  the  defendants  should  save 
theplaintifis  harmless  from  all  bonds  which  they  might  after- 
wards voluntarily  enter  into  to  the  said  Cook  for  their  own 
proper  debt;  for  by  that  means  the  plaintifis  would  take  ad- 
vantage of  their  own  wrong,  which  would  be  unreasonable 
and  absurd;  but  it  ought  to  be  construed,  that  the  defend- 
ants should  save  the  plaintifis  harmless  from  all  actions,  &c. 
for  any  cause  before  the  making  of  the  bond  upon  which  the 
plaintiff  have  brought  their  action ;  for  this  is  reasonable, 
and  according  to  the  intent  of  the  parties.  And  so  it  was 
concluded  that  the  replication  was  bad,  and  that  the  plaintifis 
have  shewn  no  cause  of  action  ;  and  therefore,  although  the 
rejoinder  or  the  bar  be  bad,  the  plaintifis  cahnot  have  judg- 
ment. (7) 

Letnnzj  of  counsel  with  the  plaintifis,  insisted  upon  the  ge- 
nerality of  the  words  of  the  condition,  and  that  by  the  condi- 
<  tion  the  defendants  ought  to  save  the  plaintifis  harmless  from 
all  actions  whatsoever,  although  they  were  occasioned  by  the 
plaintifis  themselves  afler  the  making  of  the  bond ;  for  it  was 
the  folly  of  the  defendants  to  bind  themselves  so.  And  he 
argued  further,  that  the  bond  entered  into  to  Cooky  mentioned 
in  the  replication,  was  entered  into  before  the  bond  brouglit 
into  court,  and  therefore  clearly  within  the  condition ;  for  it 
is  precisely  averred  that  it  was  entered  into  before  it ;  and  then 
the  scilicety  being  contrary  in  mentioning  a  subsequent  time,  is 
void.  And  he  put  many  cases  where  a  scilicet  shall  be  void  if 
it  be  contrary  or  repugnant  to  the  preceding  matter  (8) ;  and 
t  119  ]  if  the  scilicet  be  void,  as  he  said  it  was,  it  is  then  the  omission 
of  a  day  which  is  only  form,  wherepF  the  defendants  shall  take 

(7)  So  is  8  Rep.  120.  b.  Doctor  Bon-  v.  Reynold.  Ibid.  209*  Alcock  v.  Bio- 
Aam'scase.  Ibid.  J 33.  b.  Turner's  case.  Jield.  Hardress,  4.  Jones  v.  Williams. 
Cro.Jac*133.  Gewenv.Roll.  Hob.  14.  Postea,  169.  Skinner  v.  Andrews. 
Norton  v.  Simmes.  Ibid.  199.  Brick-  2  Saund.  291.  Dakin*B  case.  1  Salk. 
head  v.  Archbishop  of  York.  325.    fVyat  v.  Aland.     12  Mod.  579, 

(8)  Accord.  Cro.  Jac.  428.  Tesmond  580.  Jonson  v.  Meers.  1  Term  Rep.  71. 
V.  Johnson.    Latch.  200,  201.  Harvey  The  King  v.  Aylett. 
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noadva  ntage  upon  a  general  demurrer.  (9)    And  be  prayed   Cittlsr  o. 
j  udgment  for  the  plaintiffi.  SouxHgay.^ 

Haley  Chief  Baron,  and  the  whole  court,  paid  no  r^ard  to  ' 

the  exceptions  taken  to  the  pleading  (10) :  but  upon  the  mat- 
ter in  law  they  were  of  opinion  agunst  the  plaintiffs,  and 
advised  them  to  discontinue,  but  they  would  not  And  after- 
wards they  gave  judgment  for  the  plaindfis,  as  Levinz  told 
me.  (11)     Saunders  of  counsel  with  the  defendant. 

(9)  See  post,  286.  Duppa  ▼.  Mayo.  (11)  See  1  Lev.  194* 

(10)  See  ante,  p.  117.  note  (3). 


N-2 


[  1«0  J  DE 

Term.  Sancti  Hil. 


ANNO  REGNI  REGIS  CAR.  IL  19&20. 


Case  SO.  •  Lake  Bar*  versus  King  Ar^ 

Hil.  19  &  20  Car.  IL  Reg.  Rol.  1179. 

^iddktu,  \TfeE  it  remembered,  that  beretoferei  to  wit,  in  the 
to  wi .  J  ^£j  ^^^  ^^  ^^  Michael  last  past,  before  our  lord 
the  king  at  Westminster^  came  Sir  Edwatrl  Lake  bart  doietor 
of  laws,  by  Tkomas  Walpodte  his  attorney,  and  brought  here 
into  the  court  of  our  said  lord  the  king,  then  there,  his  certain 
bill  Bffix^t  Edward  King^  esq.  in  the  custody  of  the  marshal, 
&C.  of  a  plea  of  trespass  upon  the  case ;  and  there  are  pledges 
of  prosecution,  to  wit,  Jckn  Doe  and  Bichard  JSor,  which  said 
bill  follows  in  these  words,  to  wit;   Middlesex^  to  wil^  Sir 
Edward  Lake^  bart.  doctor  of  laws,  complains  of  Edmard 
Decltfttioii       Kingf  esq.  being  in  the  custody  of  the  marshal  of  the  mar- 
fltimiffncar-    *^*^*^  ®^  ^""^  '^^^  ^®  kin^  before  the  king  himself;  for 
gmnl  ana        that  whereas  he  the  said  Sir  Edward  Lake^  for  ^  years  and 
oTtei^oom*^  more  now  last  past,  hath  been  and  still  is  a  doctor  of  laws, 
^  Im  and  vicar-general  in  spiritualides,  and  prindpal  official  of  tlie 

bishop  of  Lincoln  for  the  time  being,  in  and  throughout  the 
whole  diocese  of  Lincobh  lawfully  appointed ;  in  which  said 
<^oe  he  the  said  Sir  Edward  Lake,  during  the  whole  time 
aforesaid,  truly,  justly,  fiuthfolly,  and  honestly  behayed,  had, 
and  governed  himself  and  lived  and  continued  unspotted,  un- 
hurt, untouched,  and  unsuspected  of  and  by  atiy  kind  of  ex- 
tordon,  corruption,  oppression,  or  injustice  whatsoever,  or  any 
other  such  hurtfol  crime,  and  has  always  hitherto  led  and  fol« 
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lowed  H  pious  and  honest  course  of  life;  yet  the  mid  Eixari 
King^  w^  knowing  the  premises,  but  nudioiously  contriving 
and  intending  unjustly  to  aggrieve  him  the  said  Sir  EdmariL 
JLake^  and  not  only  to  hurt,  traduce,  and  injure  him  in  his 
good  name,  fame,  credit,  and  reputation,  but  also  to  bring 
]>im  into  disgrace  and. infamy,  and  to  make  him  run  the  risk 
of  loflng  Jiia  said  o^ce,  and  to  vex  and  utterly  to  ruin  him, 
of  his  maicft  aforetbouij^ht,  and  mthout  any  just  or  probable 
cause,  on  the  1st  day  of  December^  in  the  18th  year,  of  the 
reign  of  our  said  lord  the  now  king,  at  Westminster^  in  the  said 
county  ofMidMeiex^  did  cause  to  be  printed,  and  did  deliver, 
publish,  and  disperse  to  and  among  divers  «ut:g(ects  of  our.  said 
lord  the  now  king,  a  certain,  felse,  malicious,  scandalous,  and 
infiunous  writing  and  libel  of  and  concerning  the  said  Sir 
Ednard  Lake^  in  the  execution  of  his  said  office,  the  tenoi:*  of 
which  said  writing  and  libel  is  in  the  form  following;,  that  is 
to  say,  ^^  To  the  honourable  the  committee  of  parliameut  for 
^  grievance  .the  humble  petition  of  Edvoard  King  oi  Grajfs 
^  Lm^  in  the  county  oi  Middlesex^  esquii^  shewethj  That  Sir 
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Kino; 


Defendant  p«b- 
liihedthefol 
lowing  libel  of 
the  platntiir* 


•SeelSiOka 
3S4.  Rezv. 
Bour.  SjStUu 
417.  S.C. 
SSdk.  SOOk 
R«g.  ▼. 
Drake,  [a] 


[d\  From  which  it  appears  that  the 
word  *'  tenor"  binds  the  party  to  set 
out  the  very  words  of  the  libel.  See 
also  3  B.  4k  A.  503.  JVrighi  v.  Clements, 
where  it  was  held  that,  setting  out  a 
libel  **  in  substance asJoUatos,*  was  bad 
in  arrest  of  judgment ;  and  it  was  stated 
by  the  court  that  the  word  **  tenor" 
binds  the  party  to  set  out  the  very 
words  of  the  libel.  It  ^eems  that  tlie 
safest  mode  of  declaring  is;  to  state  that 
the  defendant  published  **  a  certain 
false^  scandalous,  malicious,  and  defam* 
atory  libel  of,  and  concerning  the  said 
plaintiff;  containing  therein  the  false, 
scandalous,  malicious,  and  defamatory 
matter  following  of,  and  concerning  the 
said  plaintiff,  that  is  to  say^**  and  then 
to  set  out  the  libel  with  proper  inuen* 
doa.  And  if  different  parts  of  the  same 
publicatioa  be  selected  which  are  not 
consecutive,  the  words  should  be  ''.in 
ope  part  of  which  said  libel  is  contained 
the  false,  scandaHous,  malicious,  and  de- 
'fiunatory -matter  followinjj  of,  and  ^con- 
cerning the  said  plaintiff/'  then  the  first 


extmct  ^ould  be  set  out ;  and  after- 
wards the  dechtfataoa  idiould  proceed : 
'<  and  in  another  part  of  which  said 
libel  is  contained.*^  &c«  &c*  See  the 
observationa  of  Lord  EBenborough  C*  J. 
in  1  Campb.  959.  Tabart  v.  Tipper^ 
Where  the  sense  is  not  altered  by  the 
intermediate  matter  omitted,  this  mode 
of  declaring  is  not  absolutely  necessaryr 
but  it  is  safer  in  all  c^ses,  ibid.  If  the 
sense  be  altered  by  the  omission  of  any 
part,  the  count  will  be  bad:  as  where  in 
the  declaration  it  appeared  that  the  pas-^ 
sage  declared  on  contained  thesentimenta 
of  the  defendant,  but  certain  references, 
were  omitted,  which  showed  the  passage 
to  contain  the  sentiments  of  another,  te 
whom  the  defendant  referred,  the  varit 
ancewasheldfatalk  SB.&A.eiS.Cari" 
toright  V.  Wright.  So^  where  by  the 
declaration,  the  libel  appeared  to  con* 
tain  the  defendant's  own  assertions,  and 
'  on  production  it  professed  to  state  the 
speech  of  a  member  of  parliament,  the 
variance  was  held  faitaL  IS  East,  554^ 
JBeff  V.  B^me. 
N  3 


1^1  a  Lake  versus  King. 

^  Edward  hake^  baronet,  and  oflScial  to  the  bisbc^  and  arch- 
'^  deaeoQ  of  Lincolnj  John  Jo}fnes  surrogate,  John  PtoOor^ 
^*  Sanluet  Lawaon^  Christopher  Lakey  znd  Thomas  Winter ^  mini- 
^  sters  and  under  officers  of  the  said  official,  by  colour  of  their 
^  authoriQr,  have,  by  divers  and  sundry  ways  and  fiiahinms 
^  committed  high  offisnoes  i^ainst  his  majesty's  laws,  ciowd, 
^  and  dignity,  md  most  grievously  vexed,  oppressed,  and  im-^ 
^  poverished  his  majesty's  subjects,  within  the  diocese  and* 
^  county  of  lAncchi^  in  these  particulars  fc^owing:  First, 
^  your  petitioner  being  a  counsellor  at  law,  and  having  deli- 
^*  vered  hb  opinion,  in  the  year  one  thousand  six  hundred 
f<  and  slxty-thre^  to  some  of  his  clients,  that  no  ecclesiastical 
^  officer  could  by  the  laws  of  tlie  land  form  or  contrive  any 
^  new  oaA,  or  give  any  such  to  any  churchwardeas  or  others, 
*^  to  present  or  confess  any  thing,  or  to  accuse  themselves  of 
*<  any  crime  whereby  they  may  be  liable  to  any  piun  or  punish- 
^  ment^  or  impose  any  articles  of  inquiry  upon  them,  at  their 
^*  visitations^  for  their  own  lucre  and  profit,  the  said  Sir 
^  Edward  Lake  and  John  Joynesj  John  Proctor^  Samuel  law- 
^  son,  Christophet  hake^  and  Thomas  Winter^  by  combination 
^  amongst  themselves,  cited  your  petitioner  into  the  spiritual 
*^  court  at  Lincoln^  for  suing  forth  prohibitions  out  of  his  ma- 
*^  jesty's  courts  at  JVeBtminstert  and  in  contempt  of  hb  ma- 
^  jesty's  laws  illegally  tendered  an  oath  >x  ^tcio  to  your 
**  petitioner  to  answer  divers  feigned  and  false  suggestions, 
^  firamed  of  their  own  &ncy,  denied  your  petitioner,  after  his 
**  appearance,  a  copy  of  the  said  suggestion,  presumed  to 
^*  excommunicate  your  petitioner  for  not  taking  the  said  oath, 
^  and  refused  to  absolve  ini  or  obey  his  majesty's  writ  of 
**  prohibition,  until  an  attachment  was  awarded  against  the 
^  said  Sir  Edward  Lake  for  his  contempt,  by  the  barons  of 
C  122  ]  M  the  exchequer,  to  hb  great  damage  and  vexation.  Secondly, 
**  The  said  Sir  Edward  Lake  and  the  aforesaid  ecclesiastical 
**  officers,  in  contempt  of  the  laws  of  the  land,  and  for  their 
*^  own  revenge,  cited  your  petitioner,  and  hb  tenants  of 
"^  Ashby,  in  the  county  of  Lincolnj  at  their  will  and  pleasures, 
**  without  any  due  accusations  or  presentments  against  them, 
*^  to  appear  from  time  to  time  before  Sir-Edward  Lake^  at 
*'  remote  places,  to  take  an  oath  against  their  wills  repugnant 
**  to  the  laws  of  the  land,  and  by  means  of  such  practices 
**  illegally  excommunicated  your  petitioner  and  hb  tenants 
"  several  times,  to  their  grievous  vexation,  damage,  and  ex- 
''  pence.    Tbiidly,  the  said  Sir  Edward  Lake^  being  official 
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^«  as  aforesaid,  by  colour  of  bis  authority,  and  for  bis-singular      ILakb  tj. 
«'  profit^  and  further  oppression  and  vexation  of  your  peti^        Ki^g. 
*'  tioner  and  bis  tenants,  illegally  signified  their  aforesaid  t 

«  excommunications  illegally  denounced  by  himself,  into  bis 
"  fluyes^'s  court  of  Chancery,  and  thereupon  sued  forth 
"  writs  de  excommunicato  capiendo  against  divers  of  your.peti<> 
"  tioner's  tenants,  by  colour  whereof  the  said  Sir  Ikhoard 
**  Laief  and  his  ministers  aforesaid,  extorted  from  o^ie  Bobert 
**  Chevin^  your  petitioner's  tenant,  the  sum  of  three  pounds 
**  thirteen  shillings  and  four-pence^  and  from  one  Tboma& 
"  Townraw,  another  of  your  petitioner's  tenants,  a  bond  of 
**  twenty  pounds,  in  discharge  of  the  particular  sums  men- 
"  tioned  in  a  schedule  hereunto  annexed,  which  the  said  Sif. 
*^  Edward  and  his  officers  pretended  were  due  unto  them  ; 
<<  and  the  said  Sir  Edward  gives  out  in  speeches  that  he  will 
**  in  like  manner  compel  Anthony  BateSy  Thomas  Wilkinson^ 
*^  and  others  of  your  petitioner's  tenants,  to  compound  with 
^^  him  for  great  sums  of  money  not  due  by  law,  to  their  great 
^  oppression  and  impoverishing.  Fourthly,  The  said  Sir, 
^'  Edward  Lake,  and  bis  aforesaid  ministers,  caused  your  peti- 
^<  tioner  in  September  last  to  be  cited  into  the  arches  to  beai? 
^*  himself  excommunicated,  in  case  your  petitioner  should 
**  refuse  to  pay  eighteen  shillings  to  the  aforesaid  Jo/m  Proctor, 
^*  not  due  by  law,  as  may  appear  by  the  copy  of  the  citation 
<*  left  with  your  petitioner.  Fifthly,  The  said  Su*  Edward 
**  Jjale  apd  his  aforesaid  ministers,  at  their  visitation,  imposed 
"  a  book  of  articles  of  inquiry,  and  an  oath  ex  qfficio  upon  the 
^  churchwardens  of  the  respective  towns,  parishes,  and  ham- 
^^  lets,  within  the  county  of  Lincoln,  inforcing  them  to  buy  the 
^  same  at  extraordinary  rates,  by  colour  whereof  they  exacted 
^  and  extorted  great  sums  from  them;  and,  not  therewith 
*^  content,  compelled  the  churchwardens  to  attend  their  clerk 
**  to  write  their  presentments,  and  for  the  doing  of  the  same 
*<  exacted  great  and  illegal  fees ;  and  such  as  refused  to  take 
**  the  said  oath  be  punishied  by  excommunication,  fines,  and  [  123  J 
^  amercements  in  his  own  court,  by  means  whereof  the 
^  country  is  so  impoverished,  as  they  are  pot  able  to  pay 
**  thm  taxes  due  to  his  majesty,  nor  pay  their  rents,  nor 
**  maintain  their  &roilies  as  formerly  they  used  to  do.  Sixthly, 
*^  The  said  Sir  Edward  Lake,  and  his  officers  aforesaid,  by 
**  threats  compelled  divers  churchwardens,  against  their  wills 
**  and  the  rules  of  justice,  to  present  their  neighbours  for  mat- 
^  ters  not  inquirable  nor  punishable  by  law ;  and  in  case  any 

N  4        ' 
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LAKt  tN     tt  chufdiwardeti  refused  to  obey  their  unjust  commimd^  they 
,     Kmtg,    ^  u  hate  been  pnnished  Ulegally,  and  vexed  by  es:coinmunk»- 
^  «*  tidn,  and  Compelled  tio  compound  wttli  diera-for  great  sums 

**  of  money,  by  raeahs  whereof  the  said  Sit  Edward  and  his 
^  ministers  have  greatly  enriebed  themselres,  and  ei^traordi- 
^  Oarily  impoveridied  and  oppressed  the  country.  Seventhly, 
^  'Whet^BS  no  ptxKurations  are  due  toany  bishop,  archdeacon, 
^  or  other  visitor,  but  only  from  such  churches  as  they  do 
^  personally  vi/it,  and  that  hot  in  moneys  but  in  meatatid 
**  drink^  the  said  Sir  Edward  Lake  and  his  officers  aibresadd, 
^'aft  every  visitation,  caused  the  owners  and  occupiers  of  &1I 
^'  the  impropriations  and  rectories  within  the  county  of  UH^ 
^  cobi  to  be  dted  to  appear  before  them,  and  visit  thmi' at 
^  pbe^  iar  remote  firom  their  parish  churches  and  chrellfaBgs, 
^' to  their  great  travel,  expence^  and  vexation;  and  in «Bse 
^  any  the  said  [fersons  appeared  not,  but  made  definik,-  the 
^  said  Sir  Edward  Lake  and  his  officers^  ili^iy  deihaaded 
^  twdve^^pence  for  «very  sudi  default ;  and  for  non-payment 
'0fi  of  die  said  twelve-pence^  the  said  Sir  Edward  Lake  iBnd 
^  hh  officers  illegally  exconraiuiucated  the  persons  making 
^  default,  and  compelled  them  to  compound  widi  him  for 
^<  great  ^ms  of  money  for  such*  their  supposed  contempt. 
«•  Eighthly,  The  said  Sir  Edward  Lake  and  his  officers  OBre- 
^  said  take  outrageous  and  grievous  sums  of  monqr,  agfeiinst 
^  the  laws  and  statutes  of  the  redm,  for  the  probate  of  testa- 
^  ments  and  letters  of  administration,  and  copies  of  acts  and 
^<  orders  of  the  courts  to  the  great  impoverishing  of' the  king's 
^  sobjeots.  Ninthly,  The  said  Sir  Edward  Lake  and'his 
^  officers  aforesaid,  in  causes  ecclesiastical  depending^  before 
^  th^,  as  in  case  of  a  legacy,  have  taken  such  excessive^and 
*<  extraordinary  fees,  that  by  reason  thereof  not  only  the  ^ills 
^  of  the  testators  have  been  unperformed,  but  many  execu« 
**  tors  have  been  ruined  and  undone*  Now  your  petitioner 
^*  humbly  prays  that  the  aforesaid  persons  may  be  commanded 
'*  to  appeiur  before  yon^  and  to  make  answer  unto  all  and 
^  singular  the  premises,  and  that  such  course  might  be  taken 
^  (>r  the  relief  of  your  petitioner,  and  such  order  and  direc- 
C  124  ]  ^  ^^  ^  ^  die  redress  of  the  present  grievances,  and  pre- 
^  vention  of  the  like  for  die  iutur^  as  to  your  wudom  and 
^  josdce  shall  seem  meet;  and  your  petidoner  shall,  as  he  is 
"  bound,  ever  pray,  &c.  Edward  King.  NaoewAer  the  se- 
^  qpnd,  one  thousand  six  hundned  and  sbcty-six.  A  schedule 
.**  of  the  paiticuUr  sums* demanded  by.  Sir  Edward  Lakg  and 
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^<'  hb  officers,  of*  Thomas  Taomraw  at  such  time,  as  he  sealed      Lakx  v. 
*<  the  bond  meiitioiied  in  the  articles :  —  Brere  dq  exoominu-*  ^     Ki»o.    ^ 
^  Biato  capiendo^  one  pound  mgfate^i  shillings ;  warrant,  ▼ 

^  one  pound  two  shillings;  two  significavits,  one  pound  six 
^^-  shillings  and  eight-pence ;  absolution,  nine  siHllings ;  citatio 
^  &  dismissio,  two  shillings- and  sixpence;  cler;  and^gtlt. 
*^  five  shillings ;  ballivis,  ten  shillings ;  apparatori,  two  shil- 
^  lings ;  for  fees  of  two  visitations,  five  shillings  and  ten- 
^  pence;  for  allowance  of  the  prohibition,  three  shillings 
^  and  fonr^pence ;  absolution,  nine  shillings  ;  apparatoriy 
*^  two  shillings;  expended  by^  Sir  Edward  Lake  at  common 
'*  law,  four  pounds  and  two^penoe :  In  i€io^  .ten  pounds  fifteen 
'*  shillings  and  sixpence*^  Whereas  in  truth  he  the  said 
Sir  Edward  was  not  guilty  of  any  of  the  matters  contained, 
and  fiilseiy  and  maliciottsly  imputed  to  him^  in  the  said  pett- 
lion,  iflflihe  said  writing  aifd  infomous  libel,  printed  and  pob- 
lialied  as  aforesitid,  as  by  the  said  false  Writing  and  scandalous 

'  libei,  printed  and  published  as  aforesaid  is  supposed.  By 
reason  bf  whrch":  sud  premises  he  the  said  Sir  Edward  is  not 
only  much'iiurt  in  his  good  name,  fame,  credit,  and  reputation, 
and  greatly -hindered  in  executing  his  said  office,  and  traiisaet"* 
ing  his  various  other  lawful  and  honest  businesses,  but  he  the 
sakl  Sir  Edwardj  as  well  to  repress  many  false  reports  pnb- 
lidy  dispeised  l»y  means  of  the  premises,  as  for  the  manifesto 
ation  of  hSs-*  innocence  in  the  premises  imputed  to  him  as 
aforesaid,  has  been  compelled  and  obliged  to  undergo  gr^at 
labour  of 'body,  and  to  lay  out  and  expend  divers  sums^of 
monks,  to  the  great  anxiety  of  mind,  and  manifest  damage^ 
cxpenoe^  and  vexation  of  him  the  said  Sir  Edward.  Where- 
fore he  -says  he  is  injured,  and  has  sustained  damage  to  the 
value  of  2b00<.    And  therefore  he  brings  suit,  &c. 

And  ncvw  at  this  day,  to  wit,  Thursday  next  after  the  octave  Pin. 
of  St.  HUary  in  this  same  term,  until  which  day  the  said  Ed" 
ward  King  had  leave  to  impari  to  the  said  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Wtstminsterj  come  as 
well  .the  said  Sir  Edward  by  his  said  attomqr,  as  the  said 
Edward  King  hy  Fnauns  Kdlet  his  attorney.  And  tha  ^aid 
Edward  King  defends  the  wrong  and  injuiy  when,  &c.'  and 
says  thatthe  said  Sir  Edmard  ought  not  tahave  or  maintain  [  125  ] 
his  said  action  thereof  against  him,  because  protesting  that  die 
said  Sir  Edward  has  not  truly,  faithfully^  justly,  or  honestly 

^  behaved,  had,  and  governed  himself  in  his, said  office,  for  plea 
}» ihcLsaid  BdlKtard  King  rs9iy%i  that  the  said  Bx.Edwwfd^  for 
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Lakk  tf.  "six  years  now  last  past  and  more>  has  beeoj  and  still  is,  a  doc-» 
^  KiwQ*  ^  |^j|.  ^jf  ij^^g^  gpj  vicar-general  in  spiritualitiest  and  official 
principal  to  the  bishop  of  Lincoln  for  the  time  being,  through 
the  whole  diocese  o{  Lincoln  lawfully  appointed,  to  wit,  at 
Slf/brd,  in  the  said  county  of  Uncfdn,  and  within  the  diocese 
of  Lincoln :  and  that  the  said  John  Jayties  for  all  the  time 
aforesaid  was  surrogate  of  the  said  Sir  Edmard^  to  wit,  at 
Slefbrd  aforesaid ;  and  the  said  John  Proctor^  Samuel  LauMon^ 
Christopher  Lake^  and  Thomas  Winter  were  servants  and  officers 
of  the  said  oiEcial  for  the  whole  time  aforesaid,  at  Skf^d 
aforesaid :  and  that  he  the  said  Edvoard  Kitig^  for  the  whole 
time  aforesaid,  bath  been  and  still  is  a  counsellor  at  law,  and 
learned  in  the  laws  of  this  realm  of  England*  And  the  said 
Eda^ard  King  further  says,  that  he  so  being  a  counsellor  at 
law,  and  learned  in  the  laws,  before  the  publishing  of  the 
said  writing,  to  wit,  on  the  first  day  of  May^  in  the  said  year 
of  our  Lord  1663,  at  Slefordj  in  the  said  county,  delivered  hin 
opinion  to  many  of  his  clients,  he  being  thereto  required  and 
retained,  that  no  ecclesiastical  officer,  by  the  laws  of  the  land, 
could  form  or  contrive  any  new  oath,  or  could  give  any  such 
oath  to  any«churchwardens  or  others,  to  present  or  confess 
any  thing,  or  to  accuse  themselves  of  any  crime  for  which 
they  might  be  liable  to  any  penalty  or  punishment,  or  could 
impose  any  articles  of  inquiry  upon  them  at  tlieir  visitations 
for  their  own  lucre  and  profit.  And  the  said  Edward  King 
further  says,  that  by  reason  thereof  the  said  Sir  Ednoardj 
John  Jqi/nesj  John  Proctor^  Samuel  Lawsoti^  Christopher  Lakes 
and  ITiomas  Winter^  by  a  combination  between  them,  under 
colour  of  their  authority,  afterwards  and  before  the  publishing 
of  the  said  writing,  to  wit,  on  the  first  day  of  June^  in  the 
said  18th  year  of  the  reign  of  our  said  lord  the  now  king,  at 
Slefbrd  aforesaid,  cited  the  said  Edward  King  into  the  spiritual 
court  before  the  said  official  at  Lincoln^  in  a  certain  place 
there  called  the  Bale  ofLificoln^  in  the  said  county  of  Lincolttf 
and  within  the  said  diocese  of  Lincdn^  for  suing  put  a  prohi^^ 
bition  fifom  the  court  of  our  said  lord  the  king  at  Westminsters 
and  in  contempt  of  the  laws  of  our  lord  the  king  then  and 
there,  to  wit,  at  Lincoln  aforesaid,  in  the  place  there  called  the 
Bale  of  Lincoln^  in  Ae  said  county,  and  within  the  said  dio^ 
cese,  did  unlawfully  offer  an  oath  ex  officio  to  the  said  Edward 
C  126  ]  King  to  answer  several  facts  and  &lse  suggestions  formed  out 
of  their  own  fancy ;  that  is  to  say,  that  the  said  Edward  King 
esq.  within  the  months  of  March^  Aprih  Majft  Jun$t  Jf^t 
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Augas^  September^   October^  NooenAer,  December^  Januaty^      Lakxo. 
and  February^  in  the  yeaw  of  our  Lord  1660,  1661,  166^,  ,     K'^^^-    ^ 
166S,  endeavoured  by  himself,  and  others  by  his  persuasion' 
or  mdnotf  to  sue  forth  a  prohibition  or  prohibitions  to  stop 
my  proceeding  in  the  said  ecclesiastical  court  against  such 
persons  of  the  said  parbh  of  AshJbgj  and  others,  as  were  pro- 
secuted in  the  said  ecclesiastical  court  for  not  taking  aa  ootU 
to  execute  the  office  of  churchwarden  or  churchwardens,  as  by 
Uiw  th^  ought,  and  for  other  ofiences  concerning  the  ecclesi- 
astical jurisdiction,  and  which  properly  belong  to  the  ecclesi- 
astical court  and  the  cognizance  thereof,  and  which  ought  to 
be  r^ulated  only  by  our  lord  the  king's  ecdesiastical  laws,  and 
do  not  in  any  manner  belong  to  our  lord  the  king's  temporal 
laws  or  temporal  courts.     And  that  the  said  Edaaard  King 
usually  very  often,  or  at  least  once  within  the  said  months 
and  years,  iu  his  common  conversation,  publicly  here  and 
there  in  several  places  within  the  archdeaconry  of  Lincotn  and 
dsewfaere,  in  contempt  of  the  ecclesiastical  jurisdiction,  and 
in  maintenance  of  schism  and  discord  among  the  subjects  of 
our  lord  the  king,  and  to  dissuade  them  from  rendering  and 
pajring  due  obedience  to  our  lord  the  king's  ecclesiastical 
•  laws,  did  affirm  and  declare  that  the  churchwardens  and 
sidesmen  ought  not  to  appear  at  the  visitation  of  the  lord 
biahop  of  Lincohij  or  the  archdeacon  of  Lincoln^  to  take  an 
oath  for  the  performance  of  their  respective  offices  of  church- 
wardens and  sidesmen,  or  to  present  crimes  or  ofiences  accord- 
ing to  a  book  of  articles  concerning  crimes  and  ofiences  pre^ 
sentable  according  to  our  l6rd  the  king's  ecclesiastical  laws,  in 
which  book  of  articles  is  contained  an  oath  to  be  adminis- 
tered to  the  churchwardens  and  sidesmen  of  every  parish ; 
the  t|»nor  of  which  said  oath  follows  in  these  words :  that  is 
to  say,  *'  You  shall  swear  to  inquire  with  your  best  diligence, 
^  and  to  make  a  true  answer  to  every  article  in  this  book  now 
"  given  you  in  charge,  and  to  present  every  person  that  now 
*^  is,  or  late  was,  inhabiting  within  your  parish,  that  hath 
^*  done  any  ofience,  or  omitted  any  duty  therein  mentioned, 
'*  and  this  you  shall  do  as  in  the  sight  of  God,  uprightly  and 
**  truly,  without  favour  or  malice,  hope  of  reward,  or  fear  of 
^  displeasure;  so  help  you  God,"     And  the  said  Edward 
King  forther  says,  that  in  the  said  book  of  articles  in  the  said 
oath  mentioned,  there  are  (among  other  things)  these  articles 
for  the  churchwardens  to  inquire  and  make  true  answer,  the 
tenor  of  which  saki  articles  follows  in  these  words :  that  is  to 
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Lakb  0.  say,  ^  Have  any  of  the  ancient  glebe-lailds  bcdotogfng  to  your 
■KiKG,  ^  «  parsonage  or  vicarage  been  taken  away,  or  exchanged  for 
«  other,  without  the  free  consent  of  the  incumbent,  or  licence 
**-  from  the  ordinary  ?  Have  any  inclosures  been  made  in  your 
^^  parish  to  the  detriment  of  the  church,  by  the  decay  of 
**  tiOage,  and  converting  arable  land  into  pasture?  By  whom 
^'hath  the  same  been  made,  and  how  many  j'ears  since,  and 

[  127  ]      **  how  much  is  your  parsonage  or  vicarage  damnified  thereby 
^  in  the  yearly  value  thereof,  as  you  know,  believe,  or  have 
**  heard?   Do  you,  the  churchwardens  and  sidesmen,  take 
^*  diligent  care  and  see  who  of  your  parishioners  be  absent 
^^  from  the  divine  service  and  sermon  in  your  church  or  chapel 
*^  upon  Sundays  and  holidays?  And  if  you  find  any  to  have 
**  absented  themselves-  without  a  sufficient  cause,  do  you,  by 
^<  warrant  from,  some  of  the  justices  of  peace,  levy  of  them, 
••  by  way  of  distress  dpon  their  goods,  the  sum  of  twelve- 
**  pence  for  every  such  day  of  their  absence,  according  to  the 
**  ac(  of  parliament  in  that  case  provided  ?   And  do  you  dis* 
*f  tribute  the  several  sums  s6  levied  among  the  poor  of  your 
^  parish,  accprdmg  to  the  law  ?"  And  then  and  there  refused 
the  said  Edward  King  a  copy  of  the  said  suggestion  after  his 
appeatance  in  the  spiritual  court  there ;  and  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at  Skfbrd  aforesaid,  ex- 
communicated the  said  Edward  King  for  not  taking  the  said 
oath,  and  then  and  there  refused  to  absolve  him,  or  to  obey 
.the  writ  of  our  lord  the  king  of  prohibition  then  and  there 
directed  and  delivered  to  the  said  Sir  Edward^  until  a  writ  of 
attachment  was  awarded  a^nst  the  said  Sir  Edward  for  his 
contenipt  by. die  barons  of  the  exchequer  of  our  lord  the  king 
at  Westminster^  to  the  great  damage  and  vexation  of  him 
the  said  Edward- Kit^.  ,  And  the  said  Edward  King  ftirther 
says,  that  the  soid  ^\v  Edward  and  the  other  ecclesiastical 
officers,  in  contempt  of  the  laws  of  the  land,  and  for  their 
own  revenge,  on  different  times  before  the  publbhing  of  the 
said  writing,  at  Ashby^  in  the  said  county  of  Lincoln^  did  cite 
the  said  Edward  King  and  his  t^ants,  to  wit,  'R.  C,  T.  fV^ 
T.  T^  A.  B.J  and  J.  O.,  oi  Ashby  aforesaid,  at  their  will  and 
pleasure,  without  any  Accusations  or  presentments  aguiist 
them,  to  appear  from  time  to  time  before  the  said  Sir  Edward 
in  places  at  a  distance,  to  wit,  at  Slefordf  in  the  said  county  of 
Lincoln^  to  take  an  oath  against  their  will,  repugnant  to  the 
Jaws  of  the  lan^ ;  and  by. reason  of  such  arts  did  unlawfully 
excommunicate  the  said  Edward  King  and  his  tenants  at  those 
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severftl  timesy  to  wit^  at  Slefbrd  afore$aid» .to  their  gceat  vex-  Lak^  v. 
aUon,  damage,  and  expence.  And  the  said  Edward  King  iuiw  Kino. 
ther  says,  that  before  the  pubfishingjof  th^  said  writing,  to  wit»  * 
on  the  first  day  of  Augusiy  in  the  s>aid  18tli  year  of  the  reign 
of  our  smd  lord  the  now  king^  at  S/g^d  aforesaid,  the  said 
Sir  Edward  being  oflSciai  as  aforesaid,  ifnder  colour  of  his 
authority,  and  for  his  singular  profit,  and  fiirther  to  oppress 
and  aggrieve  the  said  Edward  King  and  his  said  tenants,  unlaw- 
fiiUy  signified  the  said  excommunication  by  him  unlawfully 
denounced  against  R.  C.  and  7\  T.  tenants  of  the  said  Edward 
Kingt  into  the  court  of  chancery  of  our  lord  the  king  at  Wes^ 
minster  here^  and  thereupon  afterwards^  to  wit,  on  the  day  and 
year  afores^d,  prosecuted  out  of  the  said  chancery  at  Westc 
iniWer  aforesaic^  writs  de  escommumcato  capiendo  against  the 
said  tenants  of  the  said  Edward  King,  and  by  colour  thereof 
the  said  Sir  Edward  and  his  said  officers  afterwards,  to  wit^ 
on  the  day  and  year  aforesaid*  at  Slefard  aforesaid^  extorted 
from  the  said  KCa  tenant  of  the  said  Edward  King^  the  said 
sum  of  SU  1 3&  4td.  and  from  the  said  T.  T.  another  tenant 
of  the  said  Edward  King^  a  bond  for  20/.  in  discharge  of  the 
particular  sums  mentioned  in  the  sai4  schedule  amiexed  to  the 
said  writing,  which  the  said  Sir  Edward  and  hi;i  said  ofiicers 
then  and  there  pretended  was  due  to  them ;  and  the  «iid.  Sir 
^dward  then  and  there  likewise  gave  out  in  speedies  that  he 
would  in  like  manner  oblige  the  said  A.  JS.,  T.  W.,  and  other 
tenants  of  tlie  said  Edaxtrd  King,  to  compound  with  the  ^d 
Sir  Edward  for  laige  sums  of  money  not  due  by  law^  to  the^r 
great  oppression  and  impoverishment.  .  And  the  said  Edward 
King  further  says,  that  the  said  Sir.  Edward  and  his  ^  said 
officers,  before  the  publishing  of  the  said  writing,  to  wit,  on 
the  last  day  of  September^  in  the  18th  year  aforesaid,  at  Sk- 
Jbrd  aforesaid,,  caused  him  the  said  Edward  King  to  be. cited 
into  the  court  of  the  arches  to  hear  himself  excommamcated, 
in  case  he  the  said  Edward  £ff^  should  refuse  to  pay  185. 
to  the  said  John  Proctor^  which  were  not  -due  to  him  by  lawi 
And  the  said  Edward  King  inrih&r  says,  tliat  before  the  pnb^ 
lishing  of  the  said  writing,  the  said  Sir  Edward  and  his  offi- 
cers at  their  visitations,  to  wit,  on  the  first  day  of  Jiii^,  in  the 
18th  year  aforesaid,  at  Sleftn-d  aforesaid,  imposed  a  book  of 
articles  of  inquiry,  .and  an  oath  ex  cfficio^  upon  the  church- 
wardens of  the  respective  towns,'  parishes,  and  hamlets  within 
the  said  coanty  of  Lincpbh,  and  then  and  there  compelled 
diem  to  buy  the  said  book^at  extraordinary  rates,  and  under 
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Lake  v.  colour  tfaerec^  exacted  and  extorted  large  sums  of  money 
^  King.  ^  .fix>in  them,  and  ako  then  und  there  compelled  the  said 
r  129  1  'Chnrchwardens  to  wait  upon  their  clerk  to  write  their  <dta- 
tions,  and  for  doing  thereof  did  then  and  there  exact  great 
and  unlawful  fees ;  and  those  who  refused  to  take  the  said 
oath,  the  said  Sir  Edward  punished  by  excomrounicationy 
'  fines,  and  amercements  in  his  said  spiritual  court ;  by  reason 
-whereof  the. country  was  impoverished,  and  they  were  not 
able  to  pay  the  taxes  due  to  our  lord  the  now  king,  or  to  pay 
their  rent,  or  maintain  their  families,  as  they  were  before 
used  to  do.  And  the  said  Edward  King  further  says,  that 
the  said  Sir  Edward  and  his  officers,  before  the  publishing  of 
the  said  writing,  to  wit,  on  die  said  first  day.  of  ^tfgus^  in 
the  18th  year  aforesaid,  at  Sleford  aforesaid,  in  the  said  county 
of  Lincoln^  by  threats  did  compel  divers  churchwardens, 
iigainst  their  will  and  ihe  rules  of  justice,  to  present  their 
neighbours  for  matters  not  inquirable  nor  punishable  by  law ; 
.that  is  to  say,  for  matters  mentioned  in  the  said  articles;.. and 
in  case,  any  churchwarden  refused  to  obey  their  unjust  eom- 
mands,  they  then  and  there  unlawfully  punished  and  ag« 
grieved  them  by  excommunication,  and  compelling  them  to 
.compound  with  them  for  large  sums  of  money;  by  reason 
-whereof  the  said  Sir  Edward  and  his  said  officers  did  very 
much  enrich  themselves,  and  exceedingly  impoverish  and  op- 
press the  country.  And  the  said  Edward  King  further  saya, 
that  the  said  Sir  Edward  and  his  officers,  before  the  publish- 
ing  of  the  said  writing,  at  every  visitation  within  the  said 
county  o(  Lincoln^  caused  the  proprietors  and  occupiers  of  all 
the  impropriations  and  rectories  within  Xhe  coxxnty  o(  Lincoln^ 
to  be  cited'.to  appear  before  them,  and  to  visit  them  in  places 
£ir  distant  from  their  parish  churches  and  dwellings,  to  tbdr 
great  travel,  expence,  and  vexation ;  and  in  case  any  of  the 
3aid  persons  did  not  appear,  but  made  default,  the  said  Sir 
Edward  and  his  officers  unlawfully  demanded  one  shilling  for 
every  such  default,  and  for  non-payment  thereof  the  said  Sir 
Edward  and  his  officers  ill^ally  excommunicated  the  persons 
making  defiinlt,  and  compelled  them  to  compound  with  them 
for  large  sums  of  money  for  sudi  their  supposed  contempt. 
And  the  said  Edward  King  further  says,  that  the  said  Sir 
Edward  and  his  said  officers,  befora  the  publishing  of  tlie  said 
writing,  to  wit,  on  the  first  day  of  September^  in  the  18th  year 
aforesaid,  at  Slefordj  in  the  said  county,  received  excessive  large 
sums  of  money,  agamst  the  laws  and  statutes  of  the  realm^ 
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Ibr  the  probate  of  wills  and  letters  of  administration,  and  co-      Lakb  v, 
pies  of  acts  and  orders  of  court,  to  wit,  of  one  S.  W.  for  let-   ,    King,    ^ 
ters  of  administration  to  J.  W.  his  brother,  and  a  copy  of  the  ^ 

acts  and  ordinances  of  the  said  spiritual  court,  50  shillings  and 
ten-pence;  and  of  one  — —  ^Mr/on,  widow,  for  the  probate     [  ISO  J 
of  the  Will  of  her  husband,  and  a  copy  of  the  acts  and  ordi- 
nances of  the  said  spiritual  court,  three  pounds  and  eleven 
^shillings,  to  the  great  impoverishment  of  the  subjects  of  our 
lord  the  king.     And  the  seXd^EdtDard  King  further  says,  that 
the  said  Sir  Edward  and  his  said  officers,  before  the  publish- 
ing of  the  said  writing,  to  wit,  on  the  day  and  year  aforesaid, 
at  Sleford  aforesaid,  in  the  said  county,  in  ecclesiastical  causes 
depending  before  them,  (as  in  causes  of  legacies,)  then  and 
there  took  such  exorbitant  and  extraordinary  fees,  that  by 
reason  thereof  not  only  the  wills  of  testators  have  not  been 
performed,  but  also  many  executors  have  been  then  and  there 
ruined.     Whereupon  he  the  said  Edward  afterwards,  to  wit, 
on  die  last  day  of  November ^  in  the  said  18th  year  of  the  reign 
of  oar  said  lord  the  now  king,  at  fVesmtuter  aforesaid,  did 
cause  the  said  writing,  in  the  form  of  the  said  petition  speci- 
fied in  the  said  declaration,  to  be  written  and  engrossed,  and 
did  exhibit  and  deliver  the  said  petition,  containing  the  ^aid 
matter  as  aforesaid,  to  a  committee  then  and  there  consti- 
tuted and  appointed  by  the  commons  then  and  there  assem- 
bled in  parliament  to  hear  and  determine  the  grievances  of 
this  realm  of  England^  which  said  committee  had  then  and 
there  full  power  and  authority  to  hear  and  examine  such 
grievances.     By  which  said  committee  he  the  said  Sir  Edward 
afterwards,  to  wit,  on  the  same  day  and  year,  at  Westminster 
aforesaid,  was  summoned  to  appear  and  answer  the  said  matter 
contained  in  the  said  petition  before  the  said  committee.   And 
the  said  Edward  King  further  says,  that  for  the  better  mani- 
.  festation  of  the  grievances  contained  in  the  said  petition,  after- 
wards, to  wit,  on  the  said  first  day  of  November^  in  the  18th 
..year  aforesaid,  at  Westminster  aforesaid,  he  caused  the  said 
petition  to  be  printed,  and  then  and  there  delivered  it  to  divers 
subjects  of  our  lord  the  now  king,  being  members  of  the  said 
committee,  according  to  the  custom  used  by  others  in  this 
'  behalf,  and  approved  of  by  the  members  of  the  said  committee. 
Which  is  the  same  printing,  publishing,  and  dispersing  of  the 
writing,  whereof  the  said  $ir  Edward  above  complains  against 
him;  with  this,  that  he  the  said  Edward  King  will  verify  that 
:  the  said  Sir  Edwftrd,  and  his  ministers  and  officers,  are  guilty 
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of  the  articles  aforesaid,  in  manner  and  form  as  in  those  arti« 
cles  is  affirmed;  and  this  he  is  ready  to  verify:  wherefore  he. 
prays  judgment  if  the  said  Sir  Edvoard  ought  to  have  or  main- 
tain his  said  action  thereof  against  him,  &c.  (1.)    Demurrer 


(1)  When  the  defendant  admits  the 
publishing  or  speaking  of  the  libel  or 
words  as  stated,  but  justifies  so  doing 
because  they  are  true,  he  must  plead 
this  matter  specially;  for  he  will  not 
be  permitted  to  give  it  in  evidence  upon 
tlie  general  issue.  But  where  the  de* 
fence  is,  that  the  libel  or  words  were 
published  or  spoken,  not  in  the  ma- 
licious sense  imputed  by  the  declaration, 
but  in  an  innocent  sense,  or  upon  an 
occasion  which  warranted  the  publica- 
tion, this  matter  may  be  given  in  evi- 
dence under  the  general  issue,  because 
it  proves  that  the  defendant  is  not 
guilty  of  the  malicious  slander  charged 
in  the  declaration.  Willes's  Rep.  20. 
Smithy»Richardson^9Xidnote(b).  8Term 
Rep.  298.  The  King  v.  J.  Wright.  As 
if  the  words  were  spoken  by  the  defend- 
ant as  counsel,  and  were  pertinent  to  the 
matter  in  question.  Cro.  Jac.  90.  Brook 


V.  Sir  H.  Montague.  Pop.  69.  Earl  of 
Shrewibury  v.  Sianhope.\a)  Or  were 
written  or  spoken  in  confidence  andwUh* 
out  malice  [i],  as  when  a  master  honestly 
and  fairly  gives  the  character  of  a  servant 
to  one  who  asks  his  character  under  pre- 
tence of  meaning  to  hire  him.  Bull.  Ni. 
Pri.8.  Edmonson  y.Stephetuwu  1  Term 
Rep.  110.  Weatherstons.  Hardcins  ;  but 
if  done  maliciously,  and  with*  an  intent 
to  injure  the  servant,  it  is  otherwise. 
3  Bos.  &  Pull.  587.  Rogers  v.  Clifion.  [c] 
So,  if  the  words  were  innocently  read 
as  a  story  out  of  a  history,  Cro.  Jac.  91. ; 
or  were  spoken  .through  concern, 
1  Lev.  82.  Crawford  v.  Middleton ;  or 
in  a  sense  not  defamatory;  4  Rep.  12.  b. 
Lord  CromtoelCa  case,  S.  C.  cited  Pop. 
69.[d];  for  by  so  shewing  the  manner  and 
occasion  of  speaking  the  words  the  de- 
fendant proves  that  they  were  not  spoken 
with  malice,  [e]     Or  the  defendant  niay 


[a]  1  B.  and  A.  233.  Hodgson  v. 
Scartett.  . 

[i]  As  where  a  letter  was  written  by 
the  defendant  to  B.  reflecting  on  the 
plaintifPs  conduct  in  a  business,  in  which 
the  defendant  and  B.  were  jointly  con-, 
cemed.  1  Campb.  267.  M^Dougall  v. 
Glaridge.  1  Campb.  269.  Dunmnn  v. 
Bigg.  The  clear  absence  of  malicious 
intent  was  held  to  render  an  advertise- 
ment not  libellous,  which  was  published 
by  the  defendant  at  the  instigation  of 
the  plaintifTs  wife,  for  the  purpose  of 
ascertaining  whether  the  plaintiff  at  the 
the  time  he  married  her  had  another 
wife  living.  ^^si^.\9\.  Delanyv.Jones* 

[c]  A  servant  cannot  maintain  an  ac- 
tion against  his  master  for  not  giving 
hun  any  character.  3  Esp.  201  •  Carrd 
V.  Birdy 


\d]  PeBke'8Ni.Pri.Cas.4.  Cristier. 
Cowdl.  1  Campb.  48.  Thompson  Y.Ber^ 
nard.  7  Taunt.  431.  Harrison  v.  JITiJig. 
4  Price,  46.  S.  C.  So  a  fair  comment 
on  a  Uterary  production,  although  it 
may  ridicule  the  work  and  the  author, 
is  pot  libellous ;  1  Campb.  355.  Carr  v. 
Hood ;  unless  It  be  made  a  vehicle  for 
injurious  attacks  on  the  author's  charac- 
ter unconnected  with  the  work.  Nigkt* 
ingale  v.  Stockdale^  cited  in  Selwin's  Ni. 
Pri.  tide  «*  Libel,"  1013. 

[e]  So  where  the  defendant  publishes 
a  fair  and  honafide  account  of  the  pro- 
ceedings of  a  court  of  justice.  1  Esp. 
457.  Citrri^  v.  Walter.  1  Bos.  &  Pull. 
.525.  S.C.  And  see  8  T.  R.  293.  Rtx 
V.  Wright.  3  Smith, 491.  Carry. Jones. 
7  Easu  493.  S.  C.  under  the  names  of 
SHle  y.  Notes.    But  ,he  must  puWiA 
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hfiA  jbindgf  in  demurreK     6ut  Hetatise'  tlie  court  of  our  Idrct      ^a^e  i* 
Ihe  nofW"  kmg  here  is  not  yet  advised  of  giving  their  judgment  ^     K.inq>    ^ 
bf  and  upon  the  preinis^;  a  day  thereof  is  ^ven  to  the  said  Cumadvisare 
paitie^  before  our  lord  the  king  at  JVestmirUer^  iintd  day,  '^«*lt*. 

to  bear  tbar  judgment  of  and  upon  the  premises^  becausis  the 
court  of  our  lord  the  king  here  is  thereof  not  yet,  &c,      .. 


plead  these  mattefSy  for  a  defendant 
shall  nevo*  be  put  to  the  general  issue, 
when  he  confessea  the  words,  and^justi- 
fie»  them/  or  confesses  the  words,  and 
by  special  matter  diews  that  diey  are 
Bol actionable,  4  Reip.  14;a.  LordCrom^ 
spelTs  case;  but  it  seems  more  usual 
now  to  give  them  in  evidence  under  the 
It  was  resolved  at  a 


meeting  of  all  Hhe' judges,  by  a  large' 
majority^  that  on  not  guilty  the  truth  <^ 
the  words  diall  not  be^  allowed  to  be 
given  in  evidence  id  mitigation  of 
damages.  2  Str.  1200.  Vnderwoad  v. 
Parl^.  Willes's  Rep.  20;  [/J  *  See  as 
to  a  plea  of  Justification,  post  844i 
note(6)ft 


th.e  whole  proceedings,  and  not  merely 
the  result  as  he  himself  draws  it.  4  B. 
ft  A.  605.  Lewu  v.  Walter.  And  he 
must  not  add  any  thing  to  the  proceed- 
ings :  for  where  the  defendant  headed 
his  account  with  these  words  **  Insol- 
vent Debtors  Court  —  Shameful  conduct 
qf  an  aOomey  »^  Eades  and  fVpod  v. 
Coif er/' -f- and  then  went  on  with  an 
su:count  of  the  proceedings,  containing 
matter  injurious  to  the  plaintiff's  pro- 
fessional character;  a  plea,  justifying 
that'tfac  account  was  a  true  one,  was 
held  bad  after  verdict  for  the  defendant, 
on  the  ground  that  the  words  "  ^ame- 
fol  conduct  of  an  attorney,"  formed  no 
part  of  the  proceedings.  3  B.  &  A.  702. 
Lems  V*  Clement;  affirited  in  Gam. 
Scac.  S  Brod.  ft  Bing.  297.  It  is  not 
lawftd  to  publish  even  a  correct  account 
of  the  proceedings  of  a  court  of  justice, 
if  such  account  contain  matter  of  il 
scandalous,  blasphemous,  seditious,  or 
itadecent  nature.  3  B.  ft  A.  167.  The 
King  V*  Marif  Carlile:  nor  a  correct 
account  o(  ex  parte  proceedings  before  a 
magistrate.  5  £sp.  123.  The  King  v. 
Lee.'  2  Campb.  565.  The  King  v« 
FihieTit*  Noracorrect  account  of  the 
proceedings  on  a  coron<^r*s  inquest,  a«<* 
Vol.  I, 


companied  with  conntients,  although  ii 
be  not  done  maliciously:  **  for  the  in- 
quest before  the  coroner  leads  to  a 
second  inquiry,  in  which  the  conduct 
of  the  accused  is  to  be  considered  by 
persons  who  ought  to  have  formed 
no  previous  judgment  of  the  case."  Peif 
Barley  J.  in  1  B.  ft  A.  379.  The  King 
V.  Fleet.  And  although,  in  general,  the 
proceedings  of  a  court  of  justice  may 
be  published,  yet  the  court  has  the 
power  to  make  an  order  prohibiting 
the  publication  during  the  particular 
trial,  or  during  several  trials  on  the 
same  subject  matter,  and  may  punish  a 
disobedience  to  such  order  by  fine. 
4  B;  ft  A.  218.  The  King  v.  ClemenU 
Although  a  member  of  parliament  is 
privileged  in  his  place  in  the  house  of 
commons,  yet  if  he  publish  his  speech, 
and  it  contain  libellous  matter,  he  is 
liable  to  a  prosecution.  I  M.  ft  S.27d« 
The  King  v.  Creevey. 

[y]  But  the'  defendant  may  prove 
under  the  general  issde  hi  mitigation  of 
damages,  rumours  previously  current. 
2  Campb.  £51 .  Lord  Leicester  v.  IValteu 
i  M.  ft  S.  284.  — -*  V.  Moor;  but  he 
cannot  prove  Jacts  to  negative  the 
presumptioo  of  malice.  1  Dowl.  ft  Ryl* 
O 
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N.P.C.  10.  WaUkman  v.  Weaver^  per 
AbboUC*3*  So  he  may  prove  that 
the  substance  of  the  libel  had  been 
published  in  a  newspaper  without  pro- 
ducing the  newspaper.  Holt's  Ni.  Fri. 
Cas.  299.  Wyait  v.  Gore.  The  reason 
is,  that  all  these  matters  shew  that  the 
naintiff  had  not  at  the  time  of  the  pub- 
fication  of  the  slander  a  good  and  un^ 
sullied  character,  with  respect  to  the 
subject  matter  of  the  slander,  and  con- 
sequently that  the  damage  he  has  sus- 
tained is  proportionably  small :  but  the 
truth  of  the  charges  made  against  the 
plaintiff  does  not  show  this ;  for  the 
charges,  however  true,  might  have  been 
unknown,  and  the  plaintiflTs  character 
might  have  been  uninjured  but  for  the 
defendant's  publication.  If,  however, 
there  be  a  justification  on  the  record  as 


well  as  the  general  issuCi  the  defendant 
is  not  at  liberty  to  give  such  evidence 
as  above  in  mitigation  of  damages*  1  M. 
&  S.  286*  note.  Snotoden  v.  ;Sififi^^»^per 
ChambreJ.  Nor  can  the  defendant 
give  in  evidence  under  the  general  issue, 
that  the  slander  was  communicated  to 
him  by  a  third  person.  Holt's  N.  P.  C. 
534.  Mills  ▼.  Spencer.  It  was  deter- 
mined by  the  court  of  exchequer,  in  a 
late  case,  Jones  v.  Sievensy  Tritt^Term, 
3  6. 4*1  that  evidence  of  the  plaintiff's 
general  bad  character  was  not  admis- 
sible in  mitigation  of  damages  under  the 
general  issue.  As  the  defendant  is  not 
permitted  on  the  general  issue  to  prove 
the  truth  of  the  charge,  so  neither  is 
the  plaintiff  at  liberty  to  give  evidence 
of  its  falsehood.  2  Stark.  N.P.C.  93. 
Shiart  V.  LoveU. 


Case  20. 


S.C.  lLev.940. 
1  SicL  414. 
2Keb.  361. 
462.  496.  659. 
801.  882. 
Hm  printing  of 

scandidous 
petition  to  a 
qonimittee  of 
the  house  of 
commons,  and 
delivering 
copies  thereof 
fo  the  mtmhert 
of  the  ewmnUtee 
IS  justifiable^ 
bemuse  it  is  in  ^ 
fbe  Older  and 
course  of  pro- 
ceedings in  pa- 
Hament,  of 
which  the  king's 
*ipourtB  will  take 
judicial  no- 
tice (1). 


Lake  versus  King. 

A  CTION  upon  the  case  for  printing  and  publishing  a 
-^^  scandalous  libel  of  the  plaintiff  Lakcj  by  the  defendant 
King.  The  plaintiff  declared  that,  for  the  six  last  years,  he 
was  a  doctor  of  laws,  and  vicar  general  to  the  bishop  of  Lin" 
colUf  throughout  the  whole  diocese ;  in  which  office  he  had 
demeaned  himself  justly  and  uncorruptly,  without  any  extor- 
tion, corruption,  or  oppression ;  yet  the  defendant  on  the  first 
day  of  December^  in  the  18th  year  ofthe  reign  of  the  now  king, 
caused  to  be  printed  and  delivered,  published  and  dispersed 
to  divers  subjects  of  our  said  lord  the  now  king,  a  certaiii  false, 
malicious,  and  scandalous  libel  of  the  plaintiff,  in  the  execu- 
tion of  his  office,  in  this  form,  viz.  "  To  the  honourable  the 
**  committee  of  parliament  for  grievances,  the  humble  peti- 
**  tion  of  Edward  King,  of  Grat/s  Inn^  in  the  county  of 
^'  Middlesex^  esquire,  sheweth,"  &c.  (and  in  fact  the  petition 
charged  the  plaintiff  with  many  horrible  and  great  abuses^ 
such  as  extortion,  oppression,  vexation,  and  other  misde- 


'  (1)  This  case  is  cited  and  recog- 
nised by  Lord  Man^eid  in  2  Burr.  810, 
811.  Astley  v.  Young,    See  also  S.  P. 


1  Hawk.  P.  C.  194.  s.  8.  195.  s.  12» 
196.  s.  15.  fol.  edit.  So  no  false  or 
scandalous  matter  contained  in  arttclea 
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mesnors  in  hb  office,)  whereas  in  truth  (as  the  plaintiff  averred) 
all  the  matter  contained  in  tbe^oid  libel  was  &lse^and  itiklU 
cioos,  to  the  damage  of  the  plaintiff,  &c. 

The  defendant  pleaded  in  bar,  that  the  matter  contained  in 
the  petition  was  true,  and  shewed  how  in  sonde  particulars; 
wherefore  the  defendant  said,  <<  That  upon  the  lost  day  of 
*^  NovembeTf  in  the  IStih  year  aforesaid,  he  caused  to  be  writ- 
'^  ten  and  engrossed  the  said  petition  in  the  said  declaration 
**  specified,  and  delivered  the  said  petition,  containing  the 
*^  said  matter  as  aforesaid,  to  a  OMnmittee  then  and  there 
*<  constituted  and  appointed,  by  the  commons  then  and  there 
**  assembled  in  parliament,  to  hear  and  examine  the  griev* 
<<  ances  of  this  realm  of  England,  which  said  committee 
*<  then  and  there  had  full,  power  wd  authority  to  hear  and 
**  examine  grievances  of  this  kind;  by  which  said  committee, 
<^  the  said  Edward  Lake  afterwards,  to  wit,  on  the  same  day 
^*  and  year,  at  Westmnsier  aforesaid  was  summotied  to  appear 
<(  and  give  an  account  to  the  same  committee^  of  the  matters 
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of  the  peace  exhibited  to  justices  of  the 
peace,  4>  Rep.  14.  b.  Cutler  v.  Dixon^ 
or  in  any  other  proceeding  in  a  regular 
course  of  justice,  will  make  it  libellous. 
2  Inst.  228.  Dyer,  285.  Lord  Beau- 
champ  V.  Sir  Richard  Crofts.  1  Roll. 
Abr.  87.  (M).  pi.  4.  S.C.  Sir  W. 
Joue8^4Al.  Botdtonv.Clapham.  2Bulst. 
269.  Anjeld  v  FeverhUL  2  Burr.  808. 
Astleif  V.  Young.  S  Bac.  Abr.  494, 495. 
Ibid.  492,  493.      The  King  v.  BaUi^. 


And  229.  S.  C.  4  Rep.  14.  b.  BueUey 
V.  Wood;  as  to  which  last  case  it  may  be 
observed  that  the  distinction  taken  in 
the  second  resolution,  'between  cases 
where  the  court  has,  and'  where  it  has 
not  jurisdiction,  has  been  often  denied, 
for  that  in  either  case  no  action  will  lie. 
2  Lutw.  1571.  per  Potoell  justice,  in 
Gmnne  v.  Poole.  1  Hawk.  P.  C.  194. 
s.8.[g] 


[g]  No  action  can  be  maintained  for 
matter  injurious  to  the  plaintiff's  charac- 
ter contained  in  a  report  made  to  the 
commander-in-chief,  by  the  president  of 
a  number  of  military  officers,  acting  as 
a  court  of  enquiry  under  his  directions. 
2  Brod.  &  Bing.  1  SO.  Home  v.  Lord  Ben- 
tinek.  See  also  3  Taunt.  456.  Oliver  v. 
Lord  W.  Bentinek.  2  N.  R.  341.  Jekyll 
V.  Morris.  Neither  will  an  action  lie 
for  libellous  expressions  contained  in  a 
letter  addressed  by  the  defendant^  a 
creditor  of  the  plaintiff,  who  was  an 
officer,  in  the  army,  to  the^ secretary  at 


war,  requesting  him  to  interfere  and 
compel  the.plaintiff  to  pay  thie  defend<« 
ant,  where  the  defendant  believed  his 
statement  to  be  true :  and  such  belief 
may  be  proved  under  the  general  issue., 
5'B.&A.642.  Fairmanv.Iws.  iDowl, 
&  Ryl.  252.  S.  C.  But  where  a  person 
officiously  interferes  to  inform  any  of 
the  constituted  authorities  of  alleged 
abuses,  the  communication  is  not  privi- 
leged,  and  if  untrue  may  be  considered 
malicious.  2  Smith,  3.  Robinson  v. 
Maif. 

O  2 
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Lake  versus  King« 

<<  contained  in  the  said  petition.  And  the  said  defendant 
^  futther  saith,  that  he,  for  the  better  manifestation  of  the 
**  grievances  contained  in  the  said  petition,  afterwards,  to 
**  wit,  on  the  said  first  day  of  December^  in  the  18th  year 
<<  aforesaid,  at  Westminster  aforesaid,  caused  the  said  petition 
*<  to  be  printed,  and  then  and  there  delivered  the  same  to 
'<  divers  subjects  of  our  lord  the  now  king,  being  members  of 
'<  the  said  committee,  according  to  custom  used  by  others^  in 
*^  that  behalf,  tod  approved  of  by  the  members  of  the  said 
'<  committee ;  which  is  the  same  printing,  publishing,  and  dis« 
*^  persing  of  the  writing,  whereof  the  said  plaintiiF  above  now 
'*  complains  against  him.  And  this,  &c.  wherefore,  &c." 
To  which  plea  the  plaintiff  demurred  in  law. 

And  this  case  was  oftentimes  debated.  And  it  was  agreed, 
that  the  exhibiting  of  the  petition  to  a  committee  of  parlia- 
ment was  lawful,  and  that  no  action  lies  for  it,  dthoogh  the 
matter  contained  in  the  petition  was  &lse  and  scandalous, 
because  it  is  in  a  summary  course  of  justice^  and  before  those 
who  have  power  to  examine,  whether  it  be  true  or  folse. 
But  the  question  was,  whether  the  printing  and  publishing  of 
it  (2),  in  the  manver  alleged  by  the  defendant  in  his  plea, 
was  justifiable  or  not  ? 


(2)  A  libel  may  be  published  either 
by  speaking  or  singing,  as  where  it  is 
niab'ciously  repeated  or  sung  in  the  pre- 
sence of  others ;  or  by  delivery,  as  when 
a  libel,  or  a  copy  of  it,  is  delivered  to 
another.  5  Rep.  125.  b.  Moor,  813. 
Xami*8  case.  So  if  a  letter  containing 
a  libel  is  sent  sealed  to  another,  or  to  the 
party  himself  against  whom  it  is  made, 
it  is  a  publication.  2  Black.Rep.  1088. 


1  Term  Rep.  110.  though  the  contrary 
seemed  to  have  been  holden  formerly. 

2  Bac.  Abr.  497.  Libel  (B.)  2.,  and 
Hob.62.  ^arrotov.Iiftof^in.  Ibid.215. 
Hicks*  case,  [k]  A  libel  may  also  be 
published  by  pictures  or  signs,  as  by 
painting  anotlier  in  an  ignominious  man- 
ner, or  making  tlie  sign  of  a  gallows,  or 
other  reproachful  and  ignominious  sign 
upon  his  door,  &c.  5  Rep.  125.  b.  [t} 


[A]  19ee  2  Esp.  625.  PhiBips  v.  Jan- 
sent  where  it  was  holden  by  Lord 
Kenj^n  C.J.  that  the  sending  a  libel* 
lotts  letter  to  the  plaintiff  himself  was 
nat  a  suficient  publication  to  ground  an 
action,  idthoogh  it  would  be  to  ground 
an  iadictment.  For  in  an  indictment 
th^  provocation  and  tendency  to  a 
breach  of  peace  are  the  gist  of  the  of- 
fence, and  not  any  damage  or  injury 
arising  to  the  party  libelled.  But  if  in 
AU  indictment  on  a  libellous  letter  sept 


to  the  prosecutor  himself,  it  be  laid 
that  the  letter  was  sent  with  intent  to 
injure  the  prosecutor  in  his  business 
and  in  the  eyes  of  the  world,  the  de- 
fendant must  be  acquitted ;  for  the  pro- 
secutor could  not  be  injured  in  the  eyea 
of  any  one  unless  he  himself  communi- 
cated the  libellous  letter.  2  Stark.  246. 
Rex  V.  fVegener,  per  Abbott  J. 
[t]  Or  before  his  house.  11  East,. 
ries  V.  Dun^ombe* 
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And  it  was  argued,  that  it  was  not  justifiable.  For  if  it 
were,  then,  under  a  pretence  of  proceeding  in  a  course  of 
justice,  a  libel  might  be  printed,  published,  and  dispersed  of 
any  man  throughout  the  whole  kingdom,  and  yet  he  should 
have  no  remedy:  and  therefore  it  was  said,  that  although  the 
exhibiting  of  the  said  petition  was  lawful,  yet  the  printing  of 
it  was  a  publication  of  it  to  all  the  world,  which  is  not  lawful 
to  be  done  in  any  case.  And  of  such  opinion  Kefynge  chief 
justice^  in  his  life-time,  seemed  to  be  strongly.  But  Twysden 
justice  was  of  a  contrary  opinion,  because  it  is  no  more  than 
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Though  the  publication  of  a  libel  must 
be  stated  in  the  declaration,  yet  it  is 
sufficient  to  state  such  matter  as  amounts 
to  a  publication,  without  using  the  far** 


mal  word  puiUihedy  and  the  jury  must 
decide  whether  a  publication  be  suffici- 
ently proved  or  not.  2  Black.  Rep. 
}097.   BaUmny.Elphinshn.\k1 


[k]  What  shaH  amount  to  a  publica- 
tion was  fully  discussed  in  the  recent 
case  of  TThe  King  ▼.  BurdOt.  8  E&  A. 
717.  and  4  B.&  A.  95.  In  tiiat  case 
the  libel  was  contained  in  a  letter  dated 
in  Leicesiershiref  which  was  inclosed 
in  an  envelope  directed  to  A.  with  writ- 
ten directions  to  forward  it  to  B.  for 
publication.  It  was  received  by  B.  in 
MiddUseXf  and  there  published  by  him. 
The  envelope  exhibited  no  post-mark, 
nor  any  appearance  of  a  seal.  The  de- 
fendant was  seen  in  Leicesterthire  on 
Ike  day  of  the  date  of  the  letter,  and 
on  the  following  day.  A.  was  not  called 
on  either  side,  nor  was  it  proved  that 
be  was  a  resident,  or  had  been  in  Lei- 
catershire  about  that  time.  The  court 
(diss.  Bayley  J.)  held  that  it  was  pro- 
perly left  to  the  jury  to  presume  that 
the  libel  was  delivered  open  to  A.  in 
Leicestershire*  The  court  also  held 
(dub.  Bat/ley  J.)  that  a  delivery  of  a 
sealed  letter,  containing  a  libel,  at  the 
post-office  is  a  publication  there :  also, 
(dub.  Bayky  J.)  that  if  a  party  write 
and  compose  a  libel  in  one  county  with 
intent  to  publish,  and  do  afterwards 
publish  it  in  another,  he  may  be  indicted 
in  cither.  And  all  the  court  held,  that 
where  a  libel  imputes  to  otfaei?  the 


commission  of  a  triable  crime,  evidence 
of  the  truth  of  the  libel  is  inadmissible ; 
and  that  where  the  judge  who  tried  the 
cause  told  the  jury  that  the  intention 
was  to  be  collected  from  the  paper 
itself,  unless  explained  by  the  i9o4e  of 
publication  or  other  circumstances;  and 
that,  if  its  contents  were  likely  to  ex- 
cite sedition,  &c.,  the  defendant  must  be 
presumed  to  intend  that  which  his  act 
was  likely  to  produce ;  and  that,  if  they 
found  such  to  be  the  intent,  he  was  of 
opinion  it  was  a  libel ;  and  that  they 
were  to  take  the  law  from  him,  unless 
they  were  satisfied  that  he  was  wrong ; 
this  was  a  correct  mode  of  leaving  the 
question  to  the  jury  under  the  38  Geo.  S^ 
c60.  s.  1.  It  was  mooted  in  this  pase, 
but  any  decisbn  on  the  point  becanie 
unnecessary,  whether  the  pomposing 
and  writing  a  libel  with  VfMPX  to  pub- 
lish, but  not  followed  by  publication, 
be  an  offence.  A  justice  of  the  peace, 
out  of  sessions,  before  information  filed 
or  indictment  found,  may  issue  his  war- 
rant to  apprehend  a  person  charged  on 
oath  with  having  published  a  libel,  and 
may  hold  him  to  bail,  and  commit  him 
for  trial  if  he  cannot  find  bail.  ^% 
Moore,  195.  BmU  v.  Conani. 

PS 
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Lakb  «.     if  the  defendant  had  employed  several  dierks  to  write  as  many 
^    KiMQp     ^  copies  as  he  has  now  printed. 

Argument  for  -^^^  ^  ^®  defendant  it  was  argued,  that  the  charge  in 
defendant*  ^^  declaration  consists  of  two  parts :  First,  that  the  defend- 
ant caused  to  be  printed.  Secondly,  That  he  delivered,  pub- 
lished, and  dispersed  to  divers  subjects  of  oar  lord  the  king- 
Then  to  consider  the  printing  only :  that  is  not  a  publishing  of 
itself  (S),  but  only  great  evidence  of  it,  as  it  is  said  of  the 
[  ISS  ]  transcribing  of  a  libel  in  Z.tfmd's  case.  9  Rep.  59.  b.  ^  And  the 
plaintiff  himself  has  not  relied  upon  the  printing  only  to  be  a 
publishing,  but  has  further  alleged  that  the  defendant  delivered^ 
published^  and  dispersed  to  divers  subjects:  therefore  the  court 
will  not  intend  xh^  printing  only  to  be  a  publbhing,  when  the 
plaintiff  himself  has  laid  a  publishing  besides :  so  that  the 
whole  stress  of  the  case  lies  upon  the  publishing,  which  the 
defendant  has  alleged  to  be  to  the  members  of  the  committee 
of  parliament,  and  averred  it  to  be  the  same  publishing  (4) 
whereof  the  plaintiff  has  complained.  And  therefore  if  the 
liblishingin  this  case  be  lawful,  then  the  printing  in  order  to 

(S)  Printing  a  libel  majf  be  an  inno-  ant  had  justified  the  publication  thereof 
cent  act,  but,  unless  qualified  by  circum*  to  some  by  name,  he  ought  to  have  tra- 
stances,  shall  j9nmd[^ct>  be  understood  versed  all  the  others.  1  Lev.  240,  24*1 . 
to  be  a  publishing.  It  must  be  delivered  See  also  Com.Dig.  Pleader(6. 2);  which 
to  the  compositor  and  the  other  subor-  distinction  appears  to  be  well  founded, 
dinate  workmen.  Per  De  Grey  C.  J.  For  in  the  former  case,  the  plea  is  con- 
in  delivering  the  judgment  of  the  £x-  sistent  with  the  charge  in  the  declara- 
chequer-chamber.  2  Black.  Rep.  1038.  tion.  For  the  publishing  of  copies  to 
Baldmn  v  .Elphinsion.  XV}  divers  subjects^   being  members  of  the 

(4)  It  was  objected  in  this   case,  committee  stated  in  the  plea,  may  well 

that  the  defendant  ought  to  have  tra-  enough,  for  aught  appears  to  the  con« 

Versed  the  publishing  of  the  petition  to  trary,  be  the  same  publication  with  that 

any  other  persons  who  were  9tof  members  to  divers  subjects  mentioned  in  the  de- 

of  the  committee.    But  it  was  resolved  claration,  and  therefore  to  add  a  tra- 

that  as  the  charge  in  the  declaration  was  verse  would  be  against  the  rules  of 

general,  that  the  defendant  published  pleading.    But  in  the  latter  case,  the 

the  libel  to  divers  subjects^  and  the  de-  plea  would  be  inconsistent,  for  the  pub- 

fendant  justified  the  publication  to  <ftver«  lication  to  C.  and  D»  mentioned  in  the 

persons  being  members  of  the  committee^  plea  cannot  possibly  be  the  same  puUica' 

the  plea  was  good  without  a  traverse ;  tion  with  that  to  A.  and  B,  charged  in 

^  but  if  the  action  had  been  for  publishing  the  declaration.    See  ante,  p.  22.  Ben* 

it  to  divers  persons  by  namCf  and  defend-  net  v.  FilkinSf  note  (2). 


(T|  A  defendant  may  be  acquitted  of   a  libei.     2  Campb.  646.    The  King  v. 
printing  andfound  guilty  of  publisldng    Williams* 
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such  publication  is  lawfiil  also.  And  as  to  the  objectioD,  that,  Lakb  v.  ' 
from  the  printing)  it  ouj^t  to.be  intended  that  the  petition,  ,  Kino,  ^ 
wfakb  the  plaintiff  terms  a  libel,  was  delivered  and  dispersed  "' 

to  oth^^,  who  were  not  members  of  the  said  committe  of  par- 
liament, (as  in  trath  it  was,)  it  was  answered  for  the.  defend- 
ant, that  if  the  truth  had  been  so,  the  plaintiff  might  have  re 
plied  tliat  matter,  but  now  by  his  demurrer  he  has  confesse 
that  die  publication  whereof  he  has  complained  was  only  by 
tho  delivery  to  the  members  of  the  committee,  for  so  the 
defendimt  has  alleged  in  his  plea,  which  the  plaintiff  has 
admitted  by  his  demurrer.  And  the  defendant  principally 
insisted  upon  the  order  and  course  of  proceedings  in  parlia- 
ment, which  allow  of  the  printing  and  delivering  of  petitions 
and  cases  depending  in  parliament,  or  before  any  committee 
thereo£  And  as  Coleman^  a  member  of  parliament,  said  at 
the  bas^  that  when  it  was  a  question  in  the  House  of  Com- 
mons, whether  it  should  be  allowed  to  print  and  deliver 
CK^es  of  petitions  and  cases  to  members  of  parliament,  it  Was 
resolved  in  the  a£Brmative  that  it  should  be  so  allowed.  And 
of  the  order  of  proceediitgs  of  parliament  and  their  committees 
the  court  will  take  judicial  notice. 

And  after  this  case  had  depended  twdve  terms,  now  this  Judgment. 
term  judgment  was  given  for  the  defendant  by  Hale  chief 
Justice,  Tvnfsden^  and  Rains/brd^  upon  this  pointy  namely, 
that  it  Was  the  order  and  course  of  proceedings  in  parliament 
to  print  and  deliver  copies,  &c.  whereof  they  ought  to  take 
Judicial  liotice.  Sir  WiUiam  Jones  counsel  for  the  plaintiii^ 
and  Saunders  for  the  defendant* 


Dominus  Rex  versus  Dickenson.  [  1S4  ] 

Trin.  19  Car.  11.  No.  76.  Case  21. 

riHARLES  the  Second,  by  the  grace  of  God,  of  En^ml, 
Scotiandy  France,  and  Ireland,  king,  defender  of  die  fiiith, 
&C.  to  the  sheriff  of  the  county  cf  York,  and  also  to  the 
steward  of  our  court,  called  the  Tom  of  the  liberty  ^  ike 
Honour  of  Pomfret,  within  the  West-Riding  of  the  said 
ooun^,  greeting:  We  being  willing,  for  certain  reasons  us 
thereunto  moving,  tliat  all  and  singular  presentments  of  what- 
soever trespasses,  nuismices,  and  encroachments,  whereof 
'Bkhard  Thomson,  George  Dictenson,  Anthony  Wright,  and 

O  4 
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Tbe  KiHO  u  ^otherS}  are  presented  before  you,  (as  it  is  said,)  be  determined 
t  icKtysoN*  Ij^pq  ^g^  hqJ  „jjj  elsewhere,  do  command  you,  as  we  have 
■  "■"  ■'  -" "  ofisntimes  commanded  you,  that  you,  or  one  of  you,  do  send 
under  your  seal,  or  the  seal  of  one  of  you,  before  us  on  the 
morrow  of  the  Hofy  THniiyj  wheresoever  we  shall  then  be 
in  England^  all  and  singular  the  said  presentments  with  ail 
things  touching  the  same,  by  whatsoever  names  die  sud 
JRichard^  Oeorge,  Antkoty^  and  all  the  others,  may  be  named 
or  called  in  the  said  presentments,  together  with  this  our  writ, 
that  we  may  furtlier  cause  to  be  done  thereon  what  of  right, 
and  according  to  the  law  and  custom  of  Et^Umd^  we  shall  see 
fit  to  be  done :  and  this  in  no  wise  omit,  under  the  penalty  of 
60/.  Witness,  Sir  J.  Kefynge,  knight,  at  WestadnsUr^  llie 
eleventh  da^  diMay^  in  the  19th  year  of  our  reign. 

By  the  court, 

Fansuaw, 

The  execution  of  diis  writ  appears  in  a  certain  schedide  to 
this  writ  annexed. 

Martin  Headl^  steward  of  the  Uberty  of  the  Honour  ^ 
Pomfret^  in  the  county  of  York* 

The  return  as  to  the  defendant  Dickenson  is  as  follows :  A^ 

the  great  court,  with  the  torn,  of  view  of  firank  pledge  an^ 

court-leetf  of  the  most  excellent  princess  Henrietta  Mariop 

queen  dowager  c€  England^  and  mother  of  our  sovereign  lord 

die  now  kmg,  faolden  for  the  liberty  of  the  wapentake  of 

Skyrachf  parcel  of  the  said  honour,  at  Seacrqft^  withiii  the  said 

honour,  in  the  said  county,  within  one  month  next  after  th^ 

feast  of  Si.  Mickad^  to  wit^  on  the  17th  day  of  October^  in 

the  1 8th  year  of  the  reign  of  our  sovereign  lord  Charles  the 

Second,  by  the  grace  of  God,  of  JE^ngland,  Scotland^  France^ 

and  Ireland^  king,  defender  of  the  &ith,  &c.  before  Martin 

Heafiejfi  gept  stq\^ard  pf  the  court  of  the  said  honour,  by  the 

•  S«  P«Jt    ,   oath,  of  JL  jB.,  &c.  •  (here  the  names  of  the  jury  are  redted,) 

fMe^iioie(i)  *  twelve  good  imd  l^wf)il  men  inliabiting  and  residing  wfdiin 

the  said  wapentake  and  |ioiiour,  sworn  and  charged  by  the 

SfMd  steward  pf  the  iiaid  court  tp  inquire  and  presept  |dl  and 

[  ^95  ]     singular  tho^e  things  which  to  the  said  coqr(  belong  and 

t  See  pfM^        apperfi^,  it  was  presei^^,  f  Tliat  Qeorge  JXcfcenson^  late  pf 

^906.^^  iSeocrg/}  afi^resaid,  wifliin  the  said  honour,  yeopian,  before  thia 

IHMe  (2).  jcourt,  to  wit,  on  the  10th  day  of  October^  in  the  18th  year  of 

j^dKUof^u       ^^  reign  of  our  sovereign  lord  Charles  ^e  Second,  now  king 

pf  England^  &c.  with  force  and  arms  did  encroadi  u\  an^ 
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upon  a  eertun  dose  of  the  said  lady  the  queen  dowager,  The  King  o. 
called  Seacnft  Moore^  at  Seacrqft  aforesaid,  within  the  said  pic"»ftoy; 
lumoor,  and  within  the  jurisdiction  of  this  court,  and  one  " 

^rood  of.  the  land  of  the  said  dose  then  and  there  with  force 
and  annsy  and  with  hedgea  and  ditches,  unjusdy  and  unlaw* 
folly  did  indose^  and  did  then  and  there  widi  force  and  arms 
.erect  a  cottage  upon  the  said  pared  of  bnd  so  uiclosed,  to  the 
common  nuisance  of  the  said  lady  Henrietta  gloria  queen 
dowager,  and  all  the  inhabitants  of  the  town  of  Seacrqft  idbre- 
said,'  and  against  the  peace  of  our  said  lord  the  now  king^  his 
mown  and  dignity.  Therefore  the  said  George  in  mercy ; . 
and  the  amerciament  thereof  afieered  by  John  Edmonds  and 
WUUam  Wright^  a£feerors  in  this  behaU,  now  chosen  and 
^om  in  the  said  court,  to  59  shillings. 


The  King  versus  Didcenson.  Case  31. 

TyCKENSON  was  presented  at  a  court-leet  of  the  qnpm  S.C.  s  Kdi. 
dowager,  that  he  with  force  and  arms  had  encroached  a^'  ^^^* 


.i^on  the  queen's  dose  at  Seacrqftf  whitbin  the  jurisdiction  of  ^^^  ^ 
•the  court,  and  had  indosed  a  rood  thereof  and  had  unjustly  ^^evqpon the 
and  unlawfully  erected  a  cottage  thereon  to  the  commpn  ■^^^^^^- 
nuisance  of  the  queen  and  of  all  the  inhabitants  of  the  viU  of  ittobeybr  Ao- 
Sedcroftf  and  agabst  the  peace,  &c     Therefore  in  mercy;  JJJ^'JIj^^ 
and  the  amerdament  is  affeered  to  S9s.  **  ogamM  the 

And  this  presentment  bemg  removed  into  the  king's  bench •^J^,?^^*^^ 
by  certiorari^  it  was  moved  to  be  quashed^  because  it  was  not  amackmait 
founded  upon  the  statute  of  31  Eliz.  c.  7.  of  cottages  (1) ;  for  JJJ|«*»««»^ 
it  is  not  said,  that  the  cottage  was  erected  for  habitation  (2), 
as  the  statute  says ;  and  it  does  not  condude  **  against  the 
form  of  the  statute  {S\**  as  it  ought,  if  it  had  been  grounded 

(1)  lliis  statute  is  repealed  by  the  mesnor  to  become  a  feloiqr»  the  indlct- 
Ji5  6.  S.  c  82.  ment  must  cooclude  **  agamst  ike  form 

(2)  So  1  Mod.2d5.     Bexy.Nemlle.  of  the  statute f'  otherwise  it  will  be  in- 
gles, 33.    Aodr.  390.  Eex  v.  Buriett.  . suflkient.   2 H.H.  P.C.  192.  post,  249. 

(S)  1.  If  astatute  makes  that  to  be  an  Faulkner^B  case.     2  Hawk.  P.  C.  251. 

p&Dce  which  was  not  so  at  conmion  s.  116.  fo.  edit.    Doug.  441.  The  King 

law,  or  alters  the  nature  of  an  offence  y.  Smith,  [a]    2.  But  such  a  coodusidti 

fit  common  li^w,  as  by  making  a  misde-  will  not  make  good  an  indictment  which 

[a]  So  a  presenttaeat  by  a  magis-    of  the  statute*'*    13  East,  258.  Aftf  v. 
tratcy  under  the  highway  act,  13  G,  8r    Winter* 
ff  78.  must  conclude  **  against  the  form 
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The  King  versm  Dickenson. 


The  Kino  v.  upon  the  statute.    And  besides,  the  statute  appoints  a  certain 

DicKgysow,  jjenalty  of  10/. ;  and  in  this  respect  the  statute  ia  not  pur- 

'  sued.  (4)     Then  at  common  law  the  presentment  is  not  good, 

because  an  encroachment  upon  the  lord  of  a  manor,  and  an 


does  not  bring  the  act  prohibited  or 
commanded  widua  the  material  words 
of  the  statute.  2  Hawk.  P.  C.  U9. 
B»  110.  S.  If  an  ofFence  is  a  felony  at 
common  law,  and  a  statute  takes  away 
clergy  from  such  offence  when  com- 
mitted under  paf  ticutar  circumstances ; 
as  the  statute  8Bliz.  c.4.  does  from 
the  offence  of  stealing  fWim  the  person 
of  another  **  privily  without  his  know- 
ledge;" there,  though  the  indictment 
must  allege  that  the  fact  was  done 
*«  dam  et  secrete^"  yet  it  ought  not  to 
condode  **  against  the  form  <iftke  sta- 
**  ttOe"  because  it  was  a  felony  before, 
and  the  statute  takes  away  only  a  pri- 
vilege which  the  common  law  allowed. 
2  H.H.  P.C.  19a  4.  But  if  it  do  so 
cotidude,  the  indictment  is  nevertheless 
good,  and  the  words  "  againa  the  form 
**  of  ^  Statute'*  shall  be  rejected  as 
surplusage.  2  H.  H.  P,  C.  192.  All. 
48»  44.  Page  y.  Harwood.  Sty.  86. 
S.  C. ;  which  case  is  also  cited  in  1  Ld. 
Raym.  150.  1  Salk.  212.  213.  Bennet 
▼«  Talbot.  5.  If  an  indictment  for  an 
offence  purely  at  common  law  conclude 
«*  against  the  form  if  the  Hatute^**  it  is 
good  notwithstanding,  if  it  also  con- 
clude **  against  the jpeace,*'Bnd  the  words 
"  against  the  form  of  the  statute^'*  shall 


be  rejected  as  surphisi^e.  2  Hawk. 
P.  C.  251.  s.  115.  4  Term.  Rep.  902. 
TheKingv,  Harris.  5  Term.  Rep.  162. 
The  King  v.  Matthews,  and  the  aci- 
thorities  there  cited.  Though  it  was 
formerly  holden  otherwise.  2  H.  H. 
P.  C.  192.  Cro.  Car.  464.  Cholmleif^ 
case,  and  see  Dougl.  441.  The  King  v. 
Smith.  [*]  6.  It  follows,  that  if  a  sta- 
tute adds  anew  penalty  to  an  offbnce  at 
common  law,  and  the  indictment  con- 
cludes i^iainst  the  form  of  the  statute, 
but  does  not  bring  the  offence  within 
it,  it  is  good  at  common  law,  and  the 
words,  "  against  the  form  of  the  statute^ 
shall  be  rejected.  2  Hawk.  P.  C.  251. 
B.  115.  8.  P.  Ali:  4S,  44.  Bage  v. 
Hamood^  9  Bac  Abr.  97*  ^  Terai 
Rep. 202.  TheKingY.  Harris.  Tbo«gh 
Lord  Hakj  relying  upon  Penhaih^s 
case,  Cro.  £liz.  231.  pL  23.,  and 
Cholndey's  case,  Cro.  Oar.  465.,  holds 
the  contrary.  7.  An  indictment  for  aa 
offence  created  by  statute  oij^ht  not  to 
recite  it.  If  however  it  be  redted  and 
misrecited  in  a  substantial  part  of  the! 
purview  of  the  statute,  such  variance 
is  fatal,  notwithstanding  it  condudea 
''  against  the  form  of  the  si^ute:* 
2  H.  H.  P.  C.  172.  2  Hawk.  P.  C.  245. 
s.  100.  246.  s.  101.  [c]    8.  If  a  statute 


[6]  2  Ld.  Raym.  1163.  Reg.  v.  W^. 
Si  P. 

[c]  See  6  T.  R.  773.  King  v.  Jtfar- 
sadcf  in  which  a  distinction  was  made 
in  azgumebt  between  a  conclusion 
**  agamst  the  fbrm  of  the  said  statute," 
snd  a  condusioB  «  against  tJie  form  of 
the  statute  in  such  case  made  and  pro- 
vided," and  cases  were  dted  in  which 
the  latter  had  been  held  to  cure  a  mis- 


recital,  viz.  1  Lutw.  140.  Bond  and 
Triohefii  case.  3  Keb.468.  Pdmer^sA 
Tayhr*B  case.  1  Lord  Raym.  382. 
PUUt  T.  Hitt,  per  Hob  C.  J.  But  the 
court  in  girihg  judgment,  took  no  no- 
tice of  this  distinction,  and  Judgment 
was  arrested.  And  it  may  be  observed 
that  the  cases  cited  were  none  of 
them  cases  of  variance  <Mn  a  sub- 
stantial part  of  the  purview  of  the  sta- 
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inclosuie  of  the  waste,  md  erecting  a  cottage  upon  it,  is  no  The  Kino  «;• 
olfence  punishable  in  a  leet,  for  which  the  offender  can  be  picK«»soii. 
amerced ;  for  it  is  not  a  public  nuisance,  but  a  partieuhir 
damage  to  the  lord :   and  although  it  might  be  presented  at 
the  oourt-Ieet  for  the  information  oi  the  lord,  yet  the  court 


refers  to  a  former  statute,  and  adopts 
and  continues  the  provisions  of  it,  the 
indictment  must  conclude  against  the 
form  of  the  statute.  1  Lutw.  215. 
JUdkif  Y.  BeU.  2  Hawk.  P.  C.  c.  25. 
S.117.  [O 

(4)  The  distinction  seems  to  be  this : 
where  a  statute  makes  unlawful  that 
which  was  lawful  before,  and  appoints 
a  specific  remedy,  that  remedy  must  be 
puEBuedy  and  no  other.  Cro.  J«c.6ii. 
Castle^B  case.  1  Salk.  45.  Stephens  v. 
fVatson.  Com.  Dig.  tit.  Indictment  (£). 
2  Bur.  803.  The  King  y.  Robinson. 
But  where  an  offence  was  antecedently 
punishable  by  a  common  law  proceeding 
as  by  indic^ent,  and  a  statute  pre- 
scribes a  particular  remedy,  there  such 
particular  remedy  is  cumulative^   and 


proceedings  may  be  had  either  at  com- 
mon law,  or  under  the  statute.  As  if 
a  statute  gives  authority  to  the  court 
of  quarter  sessions  to  make  an  order 
respecting  some  particular  thing  men- 
tioned in  the  statute,  and  prescribes  a 
particular  remedy  in  case  of  disobedi- 
ence, tlie  party  may  be  proceeded 
against  either  according  to  the  method 
prescribed  by  the  sUtute,  or  by  way  of 
indictment  at  common  law,  because 
disobedience  to  an  order  of  sessions  was 
an  offence  indictable  at  common  law. 
2  Salk.  46a  Queen  v.  W^.  2  Burr. 
lOS.  Rex  V.  Robinson ;  and  Rex  v.  Bt^s^ 
there  cited  for  not  paying  the  costs  of 
an  appeal  against  a  rate ;  and  see  S.  P. 
4  Term  Rep.  202.  Rex  v.  Harris.  {e\ 


iate.*'  In  fact,  in  the  first  case,  the 
piacct  snd  in  the  second,  the  time%  at 
which  the  parliaaient  was  begun  tQ  be 
holden  was  the  only  thing  mig-recited.; 
and  in  the  third.  Lord  Holt  expressly 
confines  his  observation  to  a  variance 
in  the  time.  The  same  observation  ap- 
plies to  Cro.  Car.  232.  The  King  and 
Barnes  v.  Hill  and  another^  cited  in 
1  Chitty  on  Criminal  Law,  p.  277«,  m 
support  of  this  distinction. 

[d]  But  where  a  statute  has  been 
wholly  discimtinued,  and  is  afterwards 
revived,  there  seem  to  have  been  some 
opinions,  that  a  prosecution  on  it  ought 
.to  conclude  '<  against  the  form  of  the 
statutes.''  2Hawk.  c.25.  s.  117.  How- 
ever, it  was  otherwise  held  in  2  East's 
P.  C.601.  Morgan*B  case ;  and  see  also 
ibid.  599.  Phipo^%  case.  2  Hale,  173. 
and  Cro.  Eliau  7da  Dingley  v.  Mooter 


Where  one  statute  imposed  a  st/mip 
duty,  and  enacted  a  particular  mode  of 
stamping,  which  mode  was  repealed  by 
a  subsequent  statute,  and  another  sub- 
stituted for  it,  an  indictment  for  forg- 
ingthelatter  stamp  concluding  "against 
the  form  of  ihestatutef'  washolden  good. 
2  Leach's  Crown  Cas.  827.  CoUins'a 
case.  Where  the  right  of  action  is  given 
to  the  informer  by  one  statute  and  the 
penalty  by  another,  it  is  not  su^ent 
to  slate  that  by  force  of  the  statute  an 
action  had  accrued,  &c.  2  East,  333. 
Lee  V.  Clarke.  But  see  7  East,  516. 
Ld.  C2anricardey.Stoies,semh\.contnu 
[«]  See  also  2  Cowp.  648.  Rex  v. 
Balme*  So  to  obstruct  the  execution 
of  an  act  of  parliament  is  indictable  at 
common  law.  2  Dougl.  441.  Rex  v. 
Smith. 


135  c  The  King  versus  Dickenson. 

The  Kino  V.  caimot  amerce  the  offender  for  it:   and  the  court-leet  can 
DicKEMsoy.  amerce  for  none  but  public  nuisances,  and  not  for  a  particular 
'  trespass  to  the  lord  or  any  other  person,  for  which  an  actioa 

[  186  3  hes  by  them  to  recover  damages :  and  so  are  the  books,  * 
•  iUm,  Bm«,  48  Edw.  8.  8.  a.  12  HL  4.  8.  b.  express.  (5)  And  so  was  the 
187.  Bro.  Cu»-  ^^^^^^  ^{  ^j^^  court;  and  the  presentment  was  quashed  on 


16. 

the  motion  of  Saunders. 


(5)    And   herewith   agree    Sir  T.  kins.   IIOJ.  Rex.Y.GUkit.    1731.  ile« 

fiaym.  160.    2  K^.  139.  Rex  v.  Ayres.  v.  Bah.      And  the    amerciameDt    is 

8  Keb.  644.    I  Leon.  242.    S^tmi  v.  equally  Ulegal,   although  there  be  a 

WkUeacr^B  case.  2  Roll.  Abr.  88.  pl.7,  custom  to  warrant  it.     6  Term  Rep, 

8.    1  Hawk.  P.  C.  197.  8. 2, 8.  8  Burr.  51 1.  Wood  v.  Lovatt  [/]. 
1702.  Re^  T.  iStorr.    1706.  Rex  y.  At- 


[/]  The  principal  case  does  not  ^  held,  thai:  a  presentment  at  a  court-leet 
pear  to  hjave  been  cited  in  Cowp.458.  may  be  removed  into  K.B.hy cetiiorari. 
The  King  v.  Rawpdl,  in  which  it  was    and  may  be  there  traversed. 

C  136  ]  " 

Croucher  v^sus  Collins. 
Case  22, 

Mich.  19  Car.  II.  Regis.     Rol.  882. 
fiMoepwg^t.  Awc4affgifona'^      it  romembered,    that  heretofore,   to  wit, 
367^  ^  ^  •*-*  in  the  term  of  the  Hofy  Trinity  last  pasty 

before  our  lord  the  king  at  Westminster^  came  Henry  Croucier, 
^  of  the  parish  of  CorhampUm^  m  the  coun^  aforesaid,  esquire^ 

who  sues  in  this  behalf  as  well  for  our  lord  the  king  as  for 
himself  by  Charles  BaUett^  his  attorney,  and  brought  here  into 
the  court  of  our  said  lord  the  king  then  there,  his  certain  bill 
against  William  Collins^  esquire^  proprietor  of  the  rectory  of 
the  parish-churph  of  Corhan^Um  aforesmd»  as  he  asserts,  in  the 
custody  of  the  iiwnbal,  gxjc  of  a  plea  of  trespass  and  oon- 
V^nUkiAMr  tempt;  and  there  are  pledges  of  prosecuting^  to  wit,  John  Doe 
and  BichardBoet  which  said  bill  follows  in  these  words, 
that  is  to  say:  Sondhamptanj  to  wit,  Henry  Crmuher^  of  the 
parish  xACorhampton^  in  the  eoun^  aforesaid,  esquire,  who  sues 
in  this  behalf  as  well  for  oar  lord  the  king  as  for  himself  com- 
plains of  WUliatn  Coffins f  esquire,  proprietor  of  the  rectory  of 
the  parish-diurch  qf  Corhan^pUm  aforesaid,  as  he  asserts,  being 
in  the  custody  of  the  marshal  of  the  marshalsea  of  our  lord  die 
kin^  before  the  king  hijpself,  of  a  plea,  wherefore  he  prose- 
$:utei  a  plea  in  the  courtchristian,  after  hb  said  miyesly's 
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prohibition  (I )  to  the  contrary  thereof  first  directed  and  deli-  Crouckkr 

vered  to  him,  for  this,  to  wit,  that  whereas  within  the  said  ^    *- 

parish  of  CorhampUm  there  are,  and  from  time  whereof  the  i    ^''"^^^  , 
memory  of  man  is  not  to  the  contrary  there  have  been,  as 


(1)  This  action  is,  in  notion  of  law, 
founded  upon  an  attachment  against 
the  defendant,  for  a  contempt  in  pro- 
ceeding after  a  writ  of  prohibition  has 
been  served  upon  him.  But  it  is  a 
mere  fiction,  used  for  the  purpose  of 
trying  with  greater  certainty,  whether 
the  inferior  court  ought  to  proceed 
further  in  the  suit.  The  defendant  is 
not  in  fact  served  with  a  writ  of  prohi- 
bition, and  therefore  has  not  in  fact 
incurred  any  contempt  for  a  disobedi- 
ence of  it.  But  this  matter  is  alleged 
for  form's  sake,  to  entitle  the  plaintiff 
to  demand  damages  of  the  defendant, 
and  thereby  to  give  the  action  the  re- 
quisites of  a  suit.  The  supposed  con- 
tempt however  is  the  reason  of  its  being 
a  qui  tarn  action ;  because  it  is  an  esta- 
blished rule,  that  in  every  case  of  a 
contempt  to  the  king,  the  action  must 
be  aswdlioatuvoer  ike  Ungas  the  party 
suing.  Moor,  64.  This  fiction  seems 
to  have  been  derived  from  the  ancient 
practice  in  prohibition.  For  it  is  said, 
that  formerly  the  courts  of  common 
law  could  not  grant  jei  prohibition  in  any 
case,  unless  the  party  were  in  contempt 
for  proceeding  after  he  was  served  with 
an  original  writ  of  prohibition  out  of 


chancery,  and  an  alias  and  pluries,  di- 
rected to  him.  In  that  case  an  attach- 
ment for  prohibition  issued  against  him 
returnable  in  the  K.  B.  or  C.  B.  (see 
the  form  Reg.  SS.  b.)  whereon  the 
party,  who  sued  out  the  writ  of  prohi- 
bition, might  declare  to  recover  the 
damages  he  had  sustained  by  the  de- 
fendant's obstinacy.  12  Rep.  58.  Lang^ 
dak*B  case.  Sir  Edward  Coke  in  the 
same  report  says,  the  attachment  is 
ovXy  9,  judicial  urit;  but  this  appears 
to  be  a  mistake ;  it  seems  certam  that 
it  is  an  original  writ.  It  begins  as 
original  writs  do  with  *<  si  A.  B.Jecerit 
te  securunif  &c.  tunc  pone,  &c.  Reg. 
35.  a.  1  Bosan.  &  Pull.  121.  Jefferson  v. 
Bishop  of  Durham*  But  the  modem 
practice  is  to  file  a  suggestion  in  court, 
stating  the  nature  of  the  case  and  the 
proceedings  in  the  court  below,  and 
concluding  with  a  prayer  for  a  prohi- 
bition. See  the  books  of  entries,  tit. 
Prohibition,  passim.  If  the  suggestion 
be  to  stay  a  suit  in  the  ecclesiastical 
court  for  subtraction  of  tithes  or  other 
ecclesiastical  dues,  it  must  be  proved  by 
two  witnesses  by  virtue  of  stat.  2  Sl 
3  Edw.  6.  c.  13.  s.  14.  [a]  But  this  sta- 
tute only  extends  to  tithes  payable  de 


\a]  By  which  it  is  provided,  "in 
case  the  said  suggestion  by  two  honest 
and  sufficient  witnesses  at  the  least,  be 
not  proved  true  in  the  court  where  the 
said  prohibition  shall  be  so  granted 
within  six  months  next  following  after 
the  said  prohibition  shall  be  so  granted 
and  awarded,  that  then  the  party  that 
is  letted  or  hindered  of  his  or  their  suit 
in  the  ecclesiastical,  court  by  such  pro- 
hibition,, shall  upon  his  or  their  request 


and  suit,  without  delay  have  a  consulta- 
tion granted,  in  the  same  case  in  the 
court  where  the  said  prohibition  was 
granted,  and  shall  also  recover  double 
costs  and  damages  against  the  party 
that  so  pursued  the  said  prohibition,  the 
said  costs  and  damages  to  be  assi|;ned  or 
assessed  by  the  court  where  the  said 
consultation  shall  be  so  granted."  The 
six  months  are  construed  to  mean  ca* 
hndar  months.  Hob»  179*  Copley  Xm- 
3 
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Crouchxa    well  a  rector  and  vicar,  as  a  rectory  and  vicarage,  of  the 

V'  parish-church  of  CorhampUm  aforesaid,  which  said  rectory  is, 

1  *  i  and  during  the  whole  time  aforesfud  hath  been,   a  rectory 

impropriate.     And  whereas  within  the  said  parish,  and  the 


jurCf  and  not  to  such  as  are  against 
common  right.  2  Inst.  662.  So  it  is 
said,  that  proof  is  not  necessary  where 
the  suggestion  is  in  the  negative;  as 
that  the  parsonage  is  not  impropriate ; 
or  that  the  land  does  not  lie  in  the  pa- 
rish ;  or  that  the  parson  is  not  inducted ; 
for  the  quaint  reason  that  a  negative 
cannot  be  proved.  Ibid.  So  where  the 
suggestion  is  that  the  parson  has  made 
a  contract  or  agreement  for  his  tithes, 
no  proof  is  necessary.  Yel.  102.  Tan- 
ner  v.  Small.  Ibid.  1 19.  Cobb  v.  Hunt. 
However,  when  the  party  must  prove 
the  suggestion,  an  entry  of  the  proof 
which  he  has  made  is  then  drawn  out 
and  entered  of  record.  See  the  form, 
Cromp.  Prac.  281.  2d  edit.  Upon  this 
suggestion,  the  court  grants  a  rule  to 
shew  cause  why  a  prohibition  should 
not  issue,  which  is  afterwards  made  ab- 
solute qr  discharged,  according  to  the 
circumstances  of  the  case.  If  it  be  a 
nice  or  doubtful  case,  the  court  will 
make  the  rule  absolute,  and  direct  the 
party  applying  to  declare^  which  he  does 
by  serving  the  other  side  with  the  rule, 
without  taking  out  a  writ,  and  then 


delivering  his  declaration.  Bull.  Ni. 
Pri.  218.  But  as  the  direction  to  de- 
clare  is  in  favour  of  the  defendant,  he 
may  afterwards  submit  and  refuse  tlie 
declaration,  and  the  court  will  on  his 
application  stay  the  proceedings  with- 
out costs.  2  Str.  1 149.  Gegge  v.  Jones. 
So  when  the  court  is  of  opinion  that 
there  should  be  a  prohibition,  the  party 
against  whom  it  is  prayed  has  in  a 
manner  a  right  to  insist  that  the  plain- 
tiff shall  declare;  though  the  person 
who  applies  for  the  prohibition  has  no 
such  right,  when  the  court  is  of  opi- 
nion against  the  prohibition.  1  Black, 
Rep.  81.  Rex  v.  Bishop  of  My.  S.  C. 
1  Burr.  198.  If  a  verdiijt  be  for  the 
plaintiff  upon  an  issue  joined  on  this 
declaration,  the  jury  only  give  nominal 
damages.  Bull.  N.  Pri.  219.  By  stat* 
8  &  9  W.  3.  c.  11.  in  suits  upon  pro- 
hibitions, the  plaintiff  obtaining  judg- 
ment, or  an  award  of  execution  afier 
plea  pleaded  or  demurrer^  shall  recover 
his  costs  ;  and  if  the  plaintiff  shall  be 
nonsuit  or  discontinue,  or  a  verdict  pass 
against  him,  thq  defendant  shall  recover 
his  costs  [6]. 


Collins.  2LordRaym.  1171.  Foy  \. 
Lister.  2  Salk.  554<.  S.  C.  But  this 
clause  of  the  statute  does  not  apply  in 
cases  where  the  defendant  puts  the 
plaintiff  to  declare  in  prohibition, 
15  East,  574.  Trash  v.  French.  Nor, 
as  it  should  seem,  where  the  court  puts 
the  plaintiff  to  declare,  and  the  de- 
fendant accepts  and  pleads  to  the  de- 
claration, which  he  is  not  obliged  to 
do.  For  "  where  the  plaintiff  is  put  to 
declare  in  prohibition,  the  stat.  8  &  9 
W.3.  c.ll.  s.  3.  provides  for  costs  both 
for  plaintiff  and  defendant ;  and,  as  it 
seems  to  us,  it  is  only  where  the  party 


prohibited  does  not  put  the  plaintiff  to 
declare,  and  where  the  ground  of  the 
consultation  is  the  want  of  proof  in  the 
court  which  granted  the  prohibition 
within  the  six  months,  that  double  costs 
can  be  claimed  under  the  stat.  c^kd.  6." 
Per  Lord  EUenhorough  C.  J.,  in  giving 
the  judgment  of  the  court  in  Trash  y« 
French. 

[b]  See  further,  as  to  costs  in  prohi« 
bitton,  Tidd's  Prac.  960.  et  seq.  and 
the  cases  there  cited.  And  as  to  the 
proviso  in  the  stat.  8&9W,S.  c«  11. 
s.  5.  that  it  shall  not  extend  to  exe- 
cutors.   Ibid. 
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bomids,  limits,  and  titheable  places  thereof,  there  is,  and  during    Croucrbr 
the  whole  time  aforesaid  there  bath  been,  a  great  quantity  ^' 

of  arable  land,  amounting  to  the  number  of  400  acres  of  i  ^s*  ^ 
arable  land,  with  the  appurtenances.  And  whereas  also 
within  the  said  parish,  and  the  bounds,  limits,  and  titheable 
places  thereof,  agriculture  now  is,  and  for  all  the  time  afore« 
said  has  been,  much  used  and  exercised :  and  whereas  in  every 
year,  from  the  whole  lime  aforesaid,  a  great  part  of  the  said 
land  has  been  used  to  be  sown  wkh  com  and  grain,  and  by 
reason  of  sudi  agriculture  a  great  quantity  of  com  yeariy, 
daring  the  whole  time  aforesaid,  hath  been  had  and  received 
within  the  said  parish,  and  the  bounds,  limits,  and  titheable 
places  thereof,  which  said  com  never  would  have  been  had 
and  received  unless  by  the  labour  and  industry  of  the  persons  C  1^7  ] 
who  in  form  aforesaid  exercised  agriculture  in  the  parish 
aforesaid,  and  who  made  hedges  and  fences  around  the  arable 
kmds  where  the  said  corn  grew,  for  the  safety  and  defence  of 
the  same.  And  whereas  also  the  tenth  part  of  such  com, 
yearly  growing  and  arising  within  the  said  parish,  and  the 
bounds,  limits,  and  titheable  places  thereof  for  the  tithe  . 
thereof  during  all  the  time  aforesaid,  hath  been  yearly  pay** 
able,  paid  and  rendered,  to  the  rector  or  proprietor  of  the 
rectory  of  the  said  parish-diurch,  or  to  his  farmer  or  deputy  of 
the  said  rectory,  or  of  the  tithes  thereof,  for  the  dme  being : 
and  the  rector  or  proprietor  of  the  rectory  of  the  said  parish* 
chnrdi,  or  his  former  or  deputy  of  the  said  rectory,  or  of  the 
tithes  thereof,  for  the  time  being,  has  for  all  the  time  afore- 
said received  and  had  the  tenth  part  of  such  com  growing, 
arising,  and  renewing  within  the  said  parish,  and  the  bounds 
limits,  and  titheable  places  of  the  said  parish  for  the  tithes 
thereof.  And  whereas  there  is,  and  from  all  the  time  afore- 
said there  hath  been,  within  the  said  parish,  and  the  bounds, 
limits,  and  titheable  places  thereof,  the  following  custom*  of 
and  concerning  the  tithes  of  frith  and  wood  being  sylva  cedtuzj 
and  under  the  growth  of  twenty-one  years,  sprays  and  twigs, 
cut  down,  cropt,  lopt,  or  topt  off  and  from,  any  trees  grow- 
ing within  the  said  parish,  and  the  bounds,  limits,  and  tithe- 
aUe  places  thereof,  to  be  applied  to  or  used  about  the  erect- 
ing, making,  and  repairing  of  the  hedges,  being  ruinous  and 
in  decay,  within  the  said  parish,  and  the  bounds,  limits,  and 
titheable  places  of  the  same,  for  the  safety  of  the  com  there 
growing,  and  not  sold  or  otherwise  disposed  of;  that  is  to 
say,  that  every  person  or  persons  having  or  possessing  any  such 
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trees  who  should  cut  down,  crop,  lop,  or  top  the  same,  6r  sttf 
parcel  thereof  and  should  apply  or  make  use  of  the  same  sor 
cut  down,  cropt,  lopt,  or  topt  for  the  erecting,  making,  and 
repairing  of  the  hedges  being  ruinous  and  in  decay  within 
the  said  parish,  and  the  bounds,  limits,  and  titheable  places 
thereof,  for  the  safety  of  the  com  or  grain  there  growing,  by 
reason  that  the  families  of  such  person  or  persons  exercising 
and  using  agriculture  within  the  swd  parish,  and  the  bounds 
limits,  and  titheable  places  of  the  same,  might  and  would  . 
better  exercise  and  use  such  agriculture  for  the  procuring  corn 
and  grain  there ;  and  also  that  by  reason  and  means  of  such 
erecting,  making,  and  repairing  of  such  hedges  so  being  ruin- 
ous and  in  decay  as  aforesaid,  the  com  and  grain  within  the 
said  parish,  and  the  bounds,  limits,  and  titheable  places  there- 
of, for  all  the  time  aforesaid^  might  be  the  better  defended^ 
kept  safe,  and  preserved  from  being  spoiled,  destroyed,  and 
consumed  by  cattle  that  mi^t  otherwise  break  in  for  that 
purpose:  and  as  the  tithe  of  aU  the  com  and  grain,  growing 
within  the  said  parish,  belonging  to  the  rector  or  proprietor 
of  the  rectory  of  the  parish-church  aforesaid,  is  made  much 
greater  and  more  profitable;  and  also  for  that  the  tenth  part 
of  the  com  and  grain  growing,  arising,  happening  and 
increasing  within  the  said  parish,  and  the  bounds,  limits,  and 
titheable  places  thereof^  yearly  during  all  that  time  hath  been 
severed  and  divided  out  from  the  other  nine  parts  thereof,  in 
kind,  upon  the  lands  where  such  com  and  grain  grew,  to  the 
use  of,  and  been  had,  received,  and  taken  by  the  rector  or 
proprietor  of  the  rectory  of  the  parish-church  aforesaid,  his 
farmer  or  deputy;  and  on  that  occasion,  from  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  hath  and  have 
been  acquitted  and  discharged  of  and  from  the  payment  of  any 
tithes  as  well  of  the  said  trees  as  of  the  branches  of  the  said 
trees  growing,  cut  down,  cropt,  lopt,  or  topt  within  the  said 
parish,  and  the  bounds,  limits,  and  titheable  places  thereof, 
and  applied  to  the  uses  for  that  purpose  above  specified: 
which  said  titlie  of  the  said  com  and  grain,  in  the  manner  for 
that  purpose  above  described,  so  defended,  kept  safe,  and  pre- 
served for  the  rector  or  proprietor  of  the  rectory  of  the  said 
parish-church,  or  his  said  fermer  or  deputy,  has  been  every 
year,  during  all  the  time  aforesaid,  accepted,  received,  and  had 
in  full  contentment,  payment,  and  satisfaction,  and  in  the 
stead  and  place  of  all  tithes  of  the  premises  in  form  aforesaid,, 
cut  down,  cropt,  lopt,  or  topt,  and  applied  to  and  used  about 
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the  several  purposes  above  mentioned.  And  whereas  also,  in 
the  several  and  respective  years  of  our  Lord  one  thousand  six 
hundred  and  sixty-two,  and  one  thousand  six  hundred  and 
sixty-tbree»  eighty  cart-loads,  and  no  more,  of  firth  or  wood, 
being  sUva  cedua,  under  the  growth  of  twenty-one  years, 
growing  within  die  said  parish,  and  the  bounds,  limits,  and 
titheable  places  thereof  had  been  cut  down  by  him  the  said 
Henry f  and  had  been  applied  to  and  used,  without  any  sale  or 
other  profit  made  thereof^  about  the  erecting  and  repairing  of 
hedges  being  in  decay,  inclosing  100  acres  of  arable  land 
theretofore  sown  in  those  several  years  with  grain,  that  is  to 
say,  wheat,  rye,  barley,  peas,  beans,  and  oats,  widiin  the  said 
parish,  and  the  bounds,  limits,  and  titheable  places  thereof 
for  the  safety  of  the  corn  and  grain  there  growing  in  those 
years,  according  to  the  said  custom,  and  not  otherwise  dis- 
posed of.  And  whereas  by  a  statute  in  the  parliament  of 
Edward  VI.  late  king  of  England^  at  Westminster^  in  the  county 
of  Middlesex^  in  the  second  year  of  his  reign,  (amongst  other 
things,)  it  is  enacted  and  established,  that  no  person  should  be 
sued,  or  otherwise  compelled  to  render,  give,  or  pay  any  tithes 
for  any  manors,  lands,  tenements,  or  hereditaments,  which 
by  the  laws  and  statutes  of  this  kingdom,  or  by  any  privileges 
or  prescriptions,  were  not  chargeable  with  the  payment  of  any 
such  tithes,  or  which  had  been  discharged  by  any  composition 
real  as  by  the  said  act  (amongst  other  things)  more  fully 
appears.  Nevertheless  the  said  William  Collins^  proprietor  of 
the  rectory  of  the  parish  church  of  Corhaiiypton  aforesaid,  as 
he  asserts,  not  being  ignorant  of  the  premises,  but  contrivmg, 
contrary  to  the  due  form  of  the  law  of  the  land  of  this  king- 
dom ofEnglandj  and  contrary  to  the  form,  and  effect  of  the 
said  statute,  and  the  custom  and  prescription  aforesaid, 
unjustly  to  vex,  oppress,  and  aggrieve  the  said  Henrj/ 
Craucherf  and  also  to  disinherit  our  sovereign  lord  the  king 
and  his  royal  crown,  and  to  draw  the  conusance  of  a  plea 
which  belongeth  to  our  said  sovereign  lord  the  king  and  his 
royal  crown^  and  not  to  the  couit-christian,  to  another  exa- 
mination in  the  court-christian,  drew  the  said  Henry  into  the 
Gourt-christian  before  the  worshipful  and  excellent  Giles  Sweit 
knight,  doctor  of  laws,  lawful  official  of  the  court  of  arches 
for  and  concerning  the  subtraction  of  the  tithes  of  the  said 
wood  by  him  tlie  said  Henry  so  as  aforesaid  in  the  said  years 
ait  down,  applied,  and  employed,  and  by  the  said  Henry  in 
the  said  years  supposed  to  be  subtracted  and  not  paid  to  the 
Vol.  I.  P 
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Croucrer  said  William^  and  for  non-payment  of  the  treble  value  of  the 
^'  tithes  of  the  said  wood  in  those  years,  contrary  to  the  said 

V  '  J  custom  and  prescription,  and  the  law  of  this  realm  of  Eng^ 

lands  and  the  said  WiUiam  on  that  occasion  unjustly  com* 
pelled  him  the  said  Henry  to  appear  in  the  said  court-christian 
before  the  said  spiritual  judge,  and  to  make  answer  to  the  said 
William  of  and  upon  the  premises.  And  although  the  said 
WiUiam  had  and  received  in  those  years  the  tithes  of  the  said 
com  and  grain  in  kind,  growing,  cut  down,  reaped,  and  taken 
within  the  said  parish  in  those  years  in  and  upon  the  said  100 
acres  of  arable  land  to  his  own  use  and  behoof,  which  could 
not  have  been  had  or  taken  in  those  years  without  the  labour 
and  industry  of  the  said  Henry^  so  as  aforesaid  exercising 
agriculture  in  the  said  parish,  in  full  and  entire  contentment, 
payment,  satisfaction^  and  discharge,  and  in  the  name  and  stead 
of  all  tithes  of  firth  growing,  cut  down,  cropt,  lopt,  or  topt 
in  the  said  years  within  the  said  parish,  and  the  bounds 
limits,  and  titheable  places  thereof,  and  applied  to  and  used 
about  the  purposes  in.  manner  and  form  above  specified, 
[  HO  ]  according  to  the  said  custom ;  and  although  the  said  Henry^  in 
the  said  court-christian  before  the  said  spiritual  judge, ,  did 
often  plead  and  allege  the  said  matter  in  his  discharge  in  the 
premises  there,  and  offer  to  prove  the  same  by  incontrovert^ 
ible  evidence,  yet  the  said  spiritual  judge  did  altogether  refuse 
to  admit  the  said  plea  and  allegation ;  and  the  said  William 
doth  with  all  his  might  endeavour  and  daily  contrive  to  pro- 
cure him  the  said  Henry  to  be  condemned  in  the  said  pre- 
mises in  the  said  court-christian,  and  by  a  definitive  sentence 
of  the  said  court-christian  to  compel  him  to  pay  the  said 
tithes  by  the  said  WiUiam  in  manner  aforesaid  demanded,  in 
contempt  of  our  said  sovereign  lord  die  king ;  and  although 
the  writ  of  our  said  lord  the  now  king  of  prohibition  in  this 
behalf  to  the  contrary  thereof,  on  the  tenth  day  of  June^  in 
the  nineteenth  year  of  the  reign  of  our  said  lord  the  now  king, 
at  Corhampton  aforesaid,  in  the  said  county  of  SouthampUmt 
was  directed  and  delivered  to  the  said  spiritual  judge,  yet  the 
said  WiUiam  Collins^  after  his  said  majesty's  prohibition  to  the 
contrary  thereof  first  directed  and  delivered  in  form  aforesaid, 
to  wit,  on  the  siud  twentieth  day  of  June^  in  the  nineteenth 
year  aforesaid,  at  the  said  parish  (2)  of  Corhampton,  in  the 

{2)  It  does  not  seem  necessary  to  lay    in  the  suit  after  he  was  served  with  a 
a  venue  where  the  defendant  proceeded    writ  of  prohibition,  this  being  an  im- 
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said  eounty  of  Southampton^  proceeded  further  in  prosecuting  Crouchkr 

the  said  plea  against  the  said  Henry^  notwithstanding  his  said 

majesty's  writ  of  prohibition  first  dii*ected  and  delivered  (3)  to 

him  to  the  contrary,  in  conteiopt  of  our  sovereign  lord  the 

kingt  *and  to  the  damage,  prejudice,   impoverishment,  and 

manifest  grievance  of  the  said  Henrys  and  against  the  form 

and  effect  of  the  said  custom  and  statute.     Wherefore  the 

said  Henryy  who  sues,  &c.  as  aforesaid,  saith  that  he  is  injured, 

and  hath  sustained  damage  to  the  value  of  forty  pounds ;  and 

therefore,  as  well  for  our  sovereign  lord  the  king  as  for  him- 

sd^  brings  this  suit,  &c. 

And  now  here  at  this  day,  to  wit,  on  Wednesday  next  after-  Pl^  «^ 
diree  weeks  of  St.  Michael  in  this  same  term,  until  which  day 
the  said  WilUam  had  leave  to  imparl  to  tlie  said  bill,  and  then 
to  answer,  &c.  before  our  lord  the  king  at  Westminster^  come 
as  well  the  said  Henryy  who  as  well,  &c.  by  his  said  attorney, 
as  the  said  William^  by  Thomas  Coward  his  attorney ;  and  the 
said  William  defends  the  wrong  and  injury  when,  8cc.  and  all 
contempt,  &c  and  whatever,  &c*  and  saith,  thi^t  he  did  not 
prosecute  the  said  Henry  Croucher^  who  sues  as  well,  &c.  in 
the  said  court-christian,  contrary  to  the  royal  prohibition  to 


demurrer. 


material  allegation.  The  court  takes 
notice  of  the  practice  of  the  inferior 
couit  to  desist  from  any  further  prose- 
Gittion  of  the  suit«  after  an  application 
has  been  made  for  a  prohibition.  In- 
deed the  court  will  take  care  there  shall 
be  no  further  proceedings,  by  attaching 
the  judge  of  the  inferior  court  for  his 
contempt  in  going  on.  It  is  true,  that 
in  Brogan  v.  Aungar^  Sir  T.  Ilaym. 
S87.  Sir  T.  Jones,  128.  1  Vent.  348. 
S50.  which  was  a  writ  of  error  from 
K.  B.  in  Ireland  in  prohibition,  where 
there  had  been  a  judgment  by  defaulr, 
a  writ  of  inquiry  e&ecuted,  and  100/. 
damages  given,  the  judgment  was  re- 
versed for  want  of  such  a  venue.  But 
.there  the  point  was  tried,  and  the  plain- 
tiff recovered  large  damages  against  the 
defendant  for  proceeding  in  the  suit; 
and  therefore  it  was  as  necessary  to  lay 
a  venue  for  the  trial  of  that  as  of  every 
other  material  allegation,  in  a  declara- 


tion. And  Sir  T.  Raymond  takes  this 
difference;  that  where  real  damages 
are  given  there  must  be  a  venue ;  but 
where  nominal  damages  only  are  to  be 
recovered,  the  want  of  a  venue  does 
not  hurt. 

(3)  The  want  of  this  word  is  imma* 
terial ;  for  where  upon  a  demurrer  to 
the  declaration  an  exception  was  taken, 
because  it  set  forth  that  the  defendant 
sued  in  the  spiritual  court  post  regiam 
prohibiiionem  ei  prius  inde  in  contrarium 
direct\  but  did  not  say  deliberat\  and' 
that  no  cause  of  action  appeared,  inas- 
much as  it  was  not  alleged,  that  the 
prohibition  was  delivered ;  the  court 
overruled  the  exception,  saying,  that 
wh^n  you  proceed  for  damagest  then  a 
delivery  must  be  alleged,  and  a  venue 
laid ;  but  it  is  otherwise  when  you  only 
try  whether  a  prohibition  ought  to 
issue  or  not.  11  Mod.  263.  Bishop  v 
Eagle. 

P  2 


140  a 


Croucher  versus  Coliinsu 


Crouchbr   him  for  that  purpose  directed,  as  the  said  Henry^  who  as  well, 
p    ^*  &c.  by  his  said  declaration  doth  above  suppose ;  and  oF  this 

^  *  ^  he  puts  himself  upon  the  country,  and  the  said  Hemy  Croucher 

thereof  likewise,  ice  (4) :  but  in  order  to  have  a  consults 
ation  (5)  in  this  behalf,  the  said  IViUiam  Collins  says,  that  the 
said  declaration  in  manner  and  form  aforesaid  made  and 
declared,  and  the  matter  in  the  same  contained,  are  not  suffi- 
cient in  law  to  bar  him  the  said  William  Collins  from  having 
the  said  tithes  demanded  against  the  said  Henry  Croucher  in 
the  said  court^christian ;  and  that  be  has  no  necessity,  nor  is 
he  bound  by  the  law  of  the  land,  in  any  manner  to  answer  the 
said  declaration  in  manner  and  form  aforesaid  made  and 
declared ;  and  this  he  is  ready  to  verify :  wherefore,  for  want 
of  a  sufficient  declaration  of  the  said  Henry  Croucher^  who  as 
well,  &c«  in  this  behalf,  the  said  William  prays  judgment,  and 
his  majesty's  writ  of  consultation  to  be  granted  to  him  in  this 
behalf,  &c.    Joinder  in  demurrer,  &c. 


(4')  As  this  is  but  a  supposed  con- 
tempt, it  is  not  necessary  that  any  ver- 
dict should  be  taken  upon  this  issue. 
It  is  like  the  not  finding  of  m  et  armis 
in  an  action  of  trespass,  which  is  held  to 
be  immaterial.  1  Str.  482.  Strafford  v. 
Neale.  S.C.  8  Mod.  1.  vid.  ante,  81. 
Latoe  V.  King,  [c] 

(5)  So  called,  because  upon  con* 
sultatioo  had,  the  judges  find  the  pro- 
hibition to  be  ill  founded ;  and  there- 
fore by  this  writ  they  return  the  cause 
to  its  original  jurisdiction,  to  be  there 
determined.  If  there  be  either  a  ver- 
dict for  the  plaintiff,  or  if,  upon   de- 


murrer, the  eourt  shall  be  of  opinion 
that  there  is  a  sufficient  ground  for  a 
prohibition,  then  judgment  shall  be 
given  for  the  plaintiff,  and  the  defendant 
and  inferior  court  shall  be  prohibited 
from  proceeding  any  further.  On  the 
other  hand,  if  the  verdict  be  for  the 
defendant,  or  the  court  shall,  upon 
demurrer,  be  of  opinion  that  there  is 
no  ground  for  a  prohibition,  then  a 
writ  of  consultation  shall  be  awarded. 
And  where  a  consultation  is  awarded 
on  the  merits^  there  shall  never  be  an- 
other prohibition  upon  tlie  same  sug- 
gestion. \d] 


\_c]  Where  the  defendant  pleaded 
nothing  to  the  merits,  but  only  that  he 
did  not  proceed ;  the  court  ordered  him 
to  pay  the  p1aintiff*s  costs.  Barnes's 
notes,  148. 

[rf]  See  Stat.  50  Edw.  3.  c.  4.  But 
where  the  consultation  was  granted  for 
want  of  proof  under  2  &  3  Edw.  6.  c.  13. 
8. 14.  a  second  prolribition  was  granted. 
Carth.  463.  Poole  v.  Gardner.  Cro. 
Car.  208.  Stroud  v.  Hotkintt  cited  by 
Lord Ellcnborough  C.  J.  in  15  East,  574. 


Trask  V.  French,  If  a  modus  be  not 
proved  as  laid  by  the  plaintiff  in  a  suit 
in  prohibition,  there  must  be  a  verdict 
for  the  defendant :  but  if  any  modus  be 
found,  although  different  from  that  laid» 
the  court  will  refuse  a  consultation. 
1  T.  R.  427.  Brock  v.  Richardson.  Cro. 
Eliz.  819.  Beal  v.  Web.  1  VenU  32. 
Anon.  And  see  Dyer,  170  b.  pi.  5. 
Pelles  V.  Saunderson.  Hob.  192.  Ber^ 
ry's  case.     Ibid.  800.  Slade  v.  Drake. 
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Croucher  versus  Collins.  Case  22* 

TIROHIBITION.  — The   plaintifF  declared,    that    from  S.C.  2  Kei^^ 
•*-     time  whereof^  &c.  there  had  been  a  rectory  impropriate,  lim,*  1576.  'a' 
and  a  vicar,  within  the  parish  of  Corhampion^  in  the  county  of  c^ustomthat  un- 

ft       »  1    1       V-  .  1  n    -.         1  III  derwoodcutaiia 

Souihampton ;  and  that  from  time  whereof,  &c.  there  had  been  used  for  fencing 
a  great  quantity  of  arable  land,  amounting  to  4-00  acres  and  ^^Tl^**^ 
more,  within  the  same  parish,  and  that  husbandry  had  been  tithes  are  pay- 
much  used  there,  and  the  greater  part  of  the  land  there  had  ^]^  *°iu^ 
'  fo  1,1  sold  or  otber. 

been  sown  with  gram  m  every  year;  and  that  the  com  there  wise  disposed  of, 

growing  could  not  be  preserved  without  fencing  the  lands  Jhari«l?roB^ 
where  it  grows ;   and  that  the  tithes  of  corn  so  fenced  had  payment  of . 
been  ah^^ays  paid  to  the  impropriator  of  the  rectory  of  the  |Jid*JnraM»n- 
same  parish.     And  the  plaintiff'  further  shewed,  that  within  *bie :  teaa^  if 
the  parish  there  is  a  custom  for  underwood,  that  if  any  per-  fendng  the 
son  cut  Ills  underwood,  and   use  the  same  for  fencing  the  party's  won 
corn,  the  tithes  whereof  are  paid  to  the  rector,  and  not  sold  *^'^  ^^^ 
or  otherwise  disposed  of,  whereby  the  tithes  are  preserved,  in 
that  case  tlie  underwood  so  used  had  been  discharged  from 
payment  of  tithes  to  the  said  rector.    And  the  plaintiff  fiirther 
said,  that  he  himself  cut  down  wood  within  the  same  parish ; 
and  that  all  such  wood  without  any  sale,  or  any  other  profit 
made  thereof,  was  used  and  applied  in  and  towards  the  making 
and  repairing  of  hedges  inclosing  100  acres  of  arable  land     L  ^*2  j 
sown  with  com,  for  the  preservation  of  the  corn  there  grow- 
ing, and  was  not  otherwise  disposed  of.     Yet  the  said  defend- 
ant, being  impropriator  of  the  said  rectory  of  Cm'hampUm^ 
had  sued  the  plainiifT  in  the  spiritual  court  for  the  tithes  of 
the  wood  so  by  the  plaintiff  cut  and  used  in  and  toi^ards 
the  fencing  of  the  com  whereof  the  defendant  had  the  tithes, 
and  endeavoured  to  condemn  the  plaintiff^  there  to  pay  the 
treble  value  of  the  tithe  of  the  said  wood  so  used.     And 
although  the  plaintiff  had  delivered  unto  the  defendant  a 
torit  of  prohibition  to  stay  the  suit  in  the  spiritual  court,  yet 


[e]  And  so  in  Gwill.  562.    Anon,  the  law  seems  to  be,  that  wood  used 

But  the  contrary  was  ruled  in  Gwillim,  on   the  premises  lor  repairs  of  hus- 

608.  Smith  v.  WiUiami.    It  must,  how-  bandry  buildings,  for  fuel,  for  fencing, 

ever,  be  observed,  that  no  custom  was  or  indeed,  for  any  husbandry  purposes, 

therelaid.     Seealso  Gwill.  671*  TAoynp-  whereby  the  tithes  in  general  are  in- 

son  V.  HoU^  where  a  custom,  was  laid  creased,  may  be  exempt  from  tithe  by 

aod  held  good.    And  upon  tlie  whole,  custom^  but  are  not  so  of  common  right. 
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Croucfaer  versus  CoUins. 


Cbouchbr 

Collins. 


•  Cro.  Elii. 
499. 


f  Moor,  68S. 

(0. 

t  c.  55,  p.  299. 
i  Cro.  Ells. 
736.  Austin  T. 
Rgot. 

I  501.  Moor 
▼.  Bullock. 
^Cro.Elis.599. 
Moor,  483. 
••  4  Rep.  45. 


he  proceeded  afterwards,  notwithstanding  the  said  writ,  in  con* 
tempt  of  the  king  and  to  the  damage  of  the  plaintiff,  &c. 

The  defendant,  as  to  the  contempt  in  suing  in  the  spiritual 
court  after  the  writ  of  prohibition  delivered  to  him,  pleaded 
not  guilty;  but^or  having  a  consultation  he  demurred  to  the 
declaration. 

And  it  was  argued  by  Jones  for  the  defendant,  that  the 
custom  was  void  and  unreasonable,  because  it  is  not  said  that 
the  corn,  which  was  inclosed  widi  the  wood  cut  by  the  plain- 
tiff, was  his  own  com.  And  it  would  be  unreasonable  that  the 
rector  should  not  have  tithes  of  the  wood,  if  it  were  used  for 
the  inclosur^  of  other  than  his  own  com ;  for  in  that  case, 
one  who  has  800  acres  or  more  of  wood  may  cut  it  down  and 
give  it  all  to  whom  he  pleases  to  inclose  their  com,  and  by 
that  means  the  rector  would  be  defrauded  of  his  tithes  of 
wood,  which  would  be  a  great  prejudice  to  the  rector :  and 
therefore  he  concluded  that  the  prescription  was  void  and 
unreasonable. 

And  for  the  plaintiff  it  was  argued,  that  this  prescription 
was  good  enough ;  for  in  East  and  Hardin^s  case  *  it  is  said, 
that  if  one  cut  wood  for  fencing  his  own  com,  he  shall  not 
pay  tithes  for  it:  and  so  it  is  said  in  the  parson  of  MildenhalFs 
case,  f  And  the  Doctor  and  Student,  in  the  last  chapter,  % 
says,  that  a  county  may  prescribe  in  a  non  decimando  Sot  a 
thing  certain,  if  the  parson  hath  other  sufficient  mainte- 
nance. (2)  And  in  42  Eliz.  $  and  Cro.  Jac,  ||  a  prescription 
that  the  parson  had  such  laud  in  lieu  of  tithes  is  adjudged  a 
good  vwdus :  and  Piggot  and  Heme's  case,  f  cited  in  the 
Bishop  of  Winchester's  case,  •♦  the  lord  of  a  manor  paid  to 
the  parson  6/.  a  year,  and  for  it  had  the  tenth  |iart  of  the 


(1)  And  herewith  agree,  1  Roll.  Abr. 
644.  (Z),  pi.  2.  Moor,  917.  Lane's 
case,  2  Inst.  652- ;  and  see  also  Cro. 
Car.  113.  Norton  v.  Fermer. 

(2)  But  there  is  this  distinction,  that 
in  things  titheable  by  custom  only,  and 
not  de  jure,  a  county  or  hundred  may 
prescribe  in  non  decimando  generally, 
for  it  is  but  insisting  upon  the  old  right. 


against  which  the  custom  hath  not  pre- 
vailed ;  but  for  things  which  are  tithe- 
able  dejure  a  county  or  hundred  cannot 
prescribe  in  non  decimando^  any  more 
than  a  particular  person.  2  Salk.  655, 
656.  Hick  V.  Woodson.  1  Ld.  Rayro. 
137.  Garth.  392.  S.C.  3  Burn's  EccL 
Law.  437.  4th  edit.  [/] 


Cy]  No  prescription  in  non  decs- 
mando  is  good,  except  for  a  known  se- 
parate district:  a  prescription  for  seve- 


ral adjoining  parishes  is  bad.    3  Anst* 
702.  NagU  V.  Edtoards. 
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corn :  this  is  a  good  prescription.  (S)     AH  ivbich  cases  prove,    Crouchsr 
that  if  the  parson  hfis  a  recompence,  it  is  immaterial  whether    ^     ^* 
the  party  who  derives  the  benefit  by  the  non  decimando^  pays  v  '  * 

towards  it  or  not  And  in  the  case  at  bar,  it  was  all  one  to 
the  rector  whether  the  com  was  the  plaintiifs  own  com,*  or 
any  other  person's,  so  long  as  he  had  the  tithes  of  it ;  for  the 
rector  hath  no  loss  by  it.  Then  the  plaintiff  has  no  mor^  C  1^^  } 
bat  rather  less  benefit  by  giving  his  wood  to  his  neighbours 
to  inclose  their  com,  than  if  he  had  inclosed  his  own  com 
therewith.  But  if  he  had  sold  the  wood,  or  made  any  benefit 
thereof,  it  would  be  reasonable  that  he  should  pay  tithes  of  it ; 
but  it  is  expressly  averred  to  the  contrary.  And  so  the 
plaintiff  has  not  any  benefit,  nor  the  defendant  any  loss  from 
the  giving  of  the  wood  to  inclose  the  com  of  which  the 
defendant  has  the  tithes.  And  if  the  plaintiff  had  used  the 
wood  towards  repairing  the  fences  of  his  own  corn,  it  is  clear 
that  it  would  have  been  a  good  prescription.  And  this  case 
does  not  differ  in  effect  from  it ;  for  the  defendant  has  the 
same  benefit  as  he  would  have  had  if  the  corn  had  been  the 
plaintiff's  own  com :  wherefore  it  was  prayed  that  the  pro- 
hibition should  stand. 

But  the  whole  court,  without  any  regard  thereto,  adjudged 
the  prescription  bad,  and  that  the  plaintiff  could  not  give  his 
wood  to  any  other  person  to  inclose  corn  without  paying  tithes 
for  it.  And  it  was  so  adjudged,  and  a  consultation  awarded  : 
Quod  nota.  —  Wylde  seijeant,  and  Saundeis  of  counsel  with 
the  plaintiff. 

Note,   that  JVylde  told  me  aflerwards  that  it  was  a  case 
which  deserved  greater  consideration  than  the  court  gave  it : 
and  that  he  did  not  think  the  court  would  have  given  judg- 
ment so  suddenly. 
.— . —  ..I-  ■  .  —  »  ■     ^  ■  III  ■- 

(8)  See  also  Cro.  Eliz.  763.  Pigo4  v.  Sympson.  8.  P. 
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Case  23. 


Wade  verstis  B^che. 
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Suneprecedect.  Wddleta, 


S  Mod.  £nt. 
231. 


to -wit. 


Declaration  in 
dtfbe. 


Frorcrt  in 
curia. 


}B 


E  it  remembered,  that  heretofore,  to  wit,  in  the 
term  of  the  Hdy  Trinity  last  past,  before  our 
lord  the  king  at  Westminster^  came  John  Wade  by  John  Stone 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king,  then  there,  his  certain  bill  against  Simon  Bache^ 
otherwise  called  Simon  Bache  of  Sucklerfi  in  the  county  of 
Worcester^  gent,  in  the  custody  of  the  marshal,  &c.  of  a  plea 
of  debt ;  and  there  are  pledges  of  prosecution,  to  wit,  John 
Doe  and  Richard  Roe;  which  said  bill  follows  in  these  words, 
to  wit;  Middlesex^  to  wit,  John  ^^^  complains  of  Simon 
Bache^  otherwise  called  Simon  Bache  ofStdckteT/^  in  the  county 
of  Worcester^  gent  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  king,  before  the  king  himself,  of 
a  plea  that  he  render  to  him  300/.  of  lawful  money  of  Eng^ 
landf  which  he  owes  to,  and  unjustly  detains  from  him ; 
for  this,  to  wit,  that  whereas  the  said  Simon^  on  the  26th  day 
of  January^  1659,  at  the  parish  of  5/.  Clement  Danes^  in  the 
said  county  of  Middlesex^  by  his  certain  writing  obligatory, 
sealed  with  the  seal  of  him  the  said  Simon^  and  to  the  court 
of  our  said  lord  the  king  now  here  shewn,  the  date  whereof 
is  the  day  and  year  aforesaid,  acknowledged  himself  to  be 
held  and  firmly  bound  to  the  said  John  Wade  in  the  said 
300/.  to  be  piiid  to  him  the  said  John  Wade  when  he  should 
be  thereunto  required ;  yet  the  said  Simon  Bache  (although 
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often  required)  has  not  yet  paid  the  said  800/.  to  the  said     Wade  v. 
John  Wadej  but  to  pay  the  same  to  him  has  hitherto  altoge-  ,   BAciite.  ^ 
ther  refused,  and  still  refuses,  to  the  damage  of  the  said  John 
of  SO/.     And  therrfore  he  brings  suit,  8u:. 

And  now  here  at  thb  day,  to  wit,  (Hi  Ttiwsdty  next  after 
the  octave  of  St.  Hilofy  in  this  same  term,  to  which  day  the 
said  Simon  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster,  come  as 
well  the  said  John  Wade  by  his  said  attorney,  as  the  said 
Simon  by  Hugh  Gamlin  his  attorney ;  and  the  said  Simon  de- 
fends the  wrong  and  injury  when,  &c.  and  craves  oyer  of  the 
said  writing  obligatory,  and  it  is  read  to  him,  && ;  he  likewise 
craves  oyer  of  tlie  condition  of  the  said  writing  obligatory, 
and  it  is  read  to  him  in  these  words,  ss.  ^'  The  condition  of  Oyer  of  the 
*^  this  obligation  is  such,  that  if  the  above  bounden  Simon  j^^J^'" 
*<  Bache,  or  his  heirs,  do  and  shall  at  the  next  court  to  be 
*<  holden  for  or  within  the  manor  of  WimUedon,  in  the  county 
^*  of  Surret^f  suflSciently  and  in  due  form  of  law  surrender  into 
*<  the  hands  of  the  lord  of  the  said  manor,  for  the  use  and  be- 
**  hoof  of  the  above  named  John  Wade,  his  heirs  and  assigns, 
**  all  that  his  copyhold  messuage  or  tenement,  with  the  appur- 
**  tenances,  situate  and  being  in  Mortlake,  in  the  said  county 
•**  of  Surrey,  parcel  of  the  manor  of  fVimbledon  aforesaid,  wiUi 
*^  all  and  singular  the  yards,  gardens,  iwcksides,  ways,  ease- 
'*  meats,  profits,  commodities,  and  appurtenances  whatsoever 
**  thereunto  belonging  or  appertaining ;  and  do  also  then  and 
*'  there  cause  and  procure  the  said  John  Wade  to  be  duly  and 
<*  lawfully  admitted  tenant  of  the  same  premises  so  to  be  sue- 
<*  rendered  according  to  the  custom  of  the  said  manor :  and 
**  also  if  the  said  John  Wade,  his  heirs  and  assigns,  shall  and 
<*  do  at  all  times  from  and  after  the  making  of  the  surrender, 
**  lawfully,  peaceably,  and  quietly  have,  hold,  and  enjoy  the 
<*  said  messuage  or  tenement,  and  premises,  with  the  appurte- 
<*  nances,  without  any  let,  suit,  trouble,  or  interruption  of  the 
<<  said  Simon  Baehe,  and  Lancelot  Stpnons,  esicfjxre,  late  one  of 
<'  the  customary  tenants  of  the  said  manor,  or  either  of  them, 
**  their  or  either  of  their  heirs,  executors,  administrators,  or 
^'  assigns,  or  any  of  tliem,  or  of  any  other  person  or  persons 
<<  whatsoever,  lawfully  claiming,  or  which  shall  or  may  law- 
'<  fully  claim  any  estate,  right,  title,  or  interest  of,  in,  to,  or  , 
^*  out  of  the  said  premises,  ot  any  part  thereof,  by,  from,  or 
'  '*  under  the  said  Simon  Bache  or  Lanceht  Symons,  or  either  of 
**  them,  their  or  either  of  tlieir  heirs,  executors,  administra- 


us  a 


Wade  versus  Bache. 


Wadb  v. 

Bachb. 

\ , ' 

Pita. 


[  U6  ] 
TiMttbede. 
fendmnt,  at  tbe 
next  court  afWr 
making  the  said 
bond,  surren- 
dered into  the 
hands  of  the 
lord  of  the  ma- 
nor the  copy- 
hold lands  to 
tbe  use  of  tbe 
plaintiff. 


That  the  plain- 
tiff, after  mak- 
ing the  surren- 
der,  peaceably 
enjoyed  the 
lands,  &C.  with- 
out interrup- 
tion, acoording 
to  the  condition 
of  the  bond. 


Replication. 
That  the 
suagej  drc.  was 
copyhold  I  Arc, 


<'^  tors,  or  assigns,  or  any  of  them,  then  ibis  obligatbn  to  be 
^  void  and  of  none  effi^  or  else  to  abide  in  full  force  and 
''  virtue."  Which  being  read  and  heard,  the  said  Shtum 
says,  that  the  said  John  ought  not  to  have  or  maintain  bis  said 
action  thereof  against  him;  because  be  says  that  the  next 
court  for  the  manor  of  WinMedonj  after  making  the  said 
writing  obligatory,  was  held  withui  the  said  manor  on  tbe 
fourth  day  o(  Aprils  in  the  year  of  our  Lord  one  thousand  six 
hundred  and  fiffy-four ;  at  which  day  he  the  said  Sinum  in 
tbe  said  court  surrendered  into  tbe  hands  of  John  Lambert^  esq* 
being  then  the  lord  of  the  said  manor  of  JVimbkdon^  the  mes^ 
suage  aforesmd  mentioned  in  the  said  condition,  with  all  the 
gardens,  backsides,  ways,  easements,  profits,  and  commodi- 
ties whatsoever  belonging  to  the  said  messuage,  to  the  use 
and  behoof  of  the  stud  John  fVade,  his  heirs,  and  assigns ;  to 
which  said  John  the  said  lord  of  the  manor,  at  the  same  court, 
by  his  steward,  granted  the  said  tenements  with  the  appurte- 
nances, to  have  and  to  hold  to  the  said  Johfif  his  heirs,  and 
assigns,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor;  and  he  the  said  John  was  in  the  said  court 
admitted  sole  tenant  of  the  said  tenements  so  surrendered  as 
aforesaid,  according  to  the  custom  of  the  said  manor;  and 
that  he  the  said  John^  from  the  time  of  making  the  said  sur- 
render, lawfiiUy,  peaceably,  and  quietly  had,  held,  and  en«- 
joyed  the  said  tenements,  with  the  appurtenances,  without 
any  impediment,  suit,  or  interruption  of  the  said  Simon  Bache 
and  Lancelot  SymonSf  named  in  the  said  condition,  or  of  either 
of  them,  or  of  either  of  their  heirs,  executors,  administrators, 
or  assigns,  or  of  any  other  person  or  persons  lawfully  claim- 
ing, or  who  could  lawfully  claim  any  estate,  right,  title,  or 
interest  of,  in,  or  from  the  said  premises,  or  any  part  thereof^ 
by,  from,  or  under  the  said  Simon  and  Laneeloti  or  either 'of 
them,  or  either  of  their  heirs,  executors,  administrators,  or 
assigns,  according  to  the  form  and  efiect  of  the  said  condi- 
tion \  and  this  he  is  ready  to  verify :  wherefore  he  prays  judg- 
ment if  the  said  John  ought  to  h^ve  or  maintain  his  said 
acUon  thereof  against  him,  &c. 

And  the  said  John  Wade  says,  that  he,  by  any  thing  by  the 
said  Simon  above  in  pleading  allied,  ought  not  to  be  barred 
from  having  his  said  action  thereof  against  him  the  said  Simon  / 
because  he  says,  that  the  said  messmgey  mentioned  in  the 
said  condition,  now  is,  and  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  hath  been,  parcel  of  the  said 
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msnor  of  Wimbledon^  and  demised  and  demisable  by  copy  of    Wads  v. 
the  Qourt-rolls  of  the  said  manor,  by  the  lord  of  the  said  ^  BAcaa,   ^ 
manor,  or  by  his  steward  for  the  time  being,  to  any  person  or  ' 

persons  whatsoever  willing  to  take  the  same  in  fee-simple,  or 
for  term  of  life  or  years,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor.     And  the  said  John  further 
says,  that  long  before  the  making  of  the  said  writing  obligi^ 
tory.  Sir  Edward  CecUj  knight,  was  seised  of  the  said  manor,      C  ^^7  ] 
with  the  appurtenance^  whereof,  &c.  in  his  demesne  as  of 
fee ;  and  being  so  seised  thereof,  he  the  said  Edward  Cecily 
afterwards,  and  before  the  making  of  the  said  writing  obliga- 
tory, to  wit,  at  a  court-baron  of  the  said  manor  held  at  Put'  and  tiut  on  tlw 
ney^  *within  the  said  manor,  on  the  8th  day  of  Aprily  in  the  hi,  in  the  s^ 
twenty-second  year  of  the  reign  of  the  late  lord  Jamesj  then  x*""  ^  ^^?, 
king  of  En^ndj  &c  before  William  Langhome^  gentleman,  granted,  &c.  the 
then  steward  of  the  said  manor,  by  copy  of  the  courtrrolls  of  ^»  *;,^*- 
the  said  manor,  granted  the  said  messuage,  with  the  appurte-  for  life,  remain. 
nances,  to  one  Patience  Hussey  for  the  term  of  her  life,  and  ^  *^n  fe^* 
the  remamder  ( 1 )  tliereof,  after  the  decease  of  the  said  Patience^ 
to  the  said  Lancelot  Skfnumss  and  his  heirs  for  ever:  by  virtue 
of  which  said  grant  she  the  said  Patience  entered  (8)  into  the 
said  messuage,  with  the  appurtenances,  and  was  seised  thereof 
in  her  demesne,  as  of  freehold,  for  the  term  of  her  life,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
the  remainder  thereof  belonging  to  the  said  Lancelot  and  his 
heirs;  and  the  said  Patience  bdng  so  seised  thereof,  and  the  thnt  Lancelot 
remainder  thereof  belonging  to  the  said  Lancelot  and  his  heirs  ^y™*^* 
in  manner  aforesaid,  he  the  said  Latwelot  afterwards,  (that  is 
to  say)  at  a  court*baron  of  the  right  honourable  Henry  earl 
^HoUand^  Sir  Richard  Winter^  knt.and  Sir  Richard  Wynne^ 
knight  and  baronet,  then  lords  of  the  said  manor,  held  at 
MortlatCf  within  the  said  manor,  on  the  twenty-seventh  day 
of  August,  in  the  seventeenth  year  of  the  reign  of  his  present 
majesty  Charles  the  Second,  king  of  England,  &&  before  Ed" 

(1)  It  is  stated  in  this  replication,  it  Bhallhe granted iolumnwdo  ea  eapienti 
that  the  copyholds  of  this  manor  were  extra  manus  domni;  for  a  custom  which 
grantable  in  fee.  In  which  case  it  has  restrains  a  fee  from  being  limited  by 
been  held,  that  the  custom  will  also  way  of  remainder,  is  void.  Cro.  Elix. 
warrant  a  grant  to  one  for  life,  remain-  S7S.  Stanton  v.  Barnes. 
der  in  fee,  as  is  done  in  this  case ;  or  (2)  It  is  a  necessary  averment  that 
remainder  in  tail,  remainder  in  fee;  the  copyholder  entered  into  the  copy- 
Co.  Litt.  52.  b.  Post,  348.  note  (8) ;  hold  premises  by  virtue  of  the  grant, 
although  there  should  bea  custom,  that  though  it  is  not  te^aversable. 
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Waob  «• 
Bachb. 


surrendered  to 
the  use  of  Pa*, 
tience  Hussey 
for  life. 

Remainder  to 
Lancelot  Sy- 
roona  and  Jane 
hit.  wife,  re- 
mainder to 
Lancelot  Sy- 
I  in  fee. 


Lancelot  and 
Jane  were  ad- 
mitted tenants, 
&c. 


Lancelot  Sy- 
mons  and  Pa- 
tience Hussey 
afterwards 
died. 

C   U8  ] 


ward  Matthews  then  steward  of  the  court  of  the  said  manor; 
came  and  surrendered  into  the  haiids  of  the  lords  of  the  said 
manor  his  said  remainder  (3)  of  and  in  the  said  messuage,  with 
the  appurtenances,  (among  other  things,)  to  the  use  and  behoof 
of  Patience  Hussey^  for  and  during  the  term  of  her  natural 
life;  and  after  her  decease,  to  the  use  and  behoof  of  the  sidd 
Lancelot  St/mons  and  Ja?ie  then  his  wife,  for  and  during  the 
term  of  their  natural  lives,  and  of  the  longer  liver  of  them  ; 
and  after  their  decease,  to  the  use  and  behoof  of  the  heirs  and 
assigns  of  the  said  Lancelot  for  ever;  which  said  Lancelot  and 
Jancj  then  personally  present  in  the  same  court,  prayed  that 
they  might  be  admitted  (4)  to  their  remainder  aforesaid  of 
and  in  the  said  messuage,  with  the  appurtenances,  according 
to  the  form  and  effect  of  the  said  surrender :  to  whom  the  said 
lords  of  the  said  manor,  by  their  said  steward,  by  copy  of  the 
court-rolls  of  the  said  manor,  granted  seisin  thereof  to  have 
and  to  hold  to  the  said  Lancelot  and  Jane^  and*  the  heirs  of  the 
said  Lancelot  for  ever,  at  the  will  of  the  lords,  according  to 
the  custom  of  the  said  manor,  according  to  the  form  and  eflfect 
of  the  said  surrender.  And  the  said  John  further  says,  that 
the  said  Lancelot  and  Patience  Hussey  afterwards,  and  before 
the  making  of  the  said  writing  obligatory,  to  wit,  on  the  first 
day  of  Marchi  in  the  year  of  our  Lord  one  thousand  six  bun* 
dred  and  fifty-two,  at  the  parish  aforesaid,  in  the  county  afore* 
said,  died,  and  each  of  them  died.  And  the  said  John  fVade 
fuitber  says,  that  after  the  making  of  the  said  writing  obliga- 
tory, and  also  after  the  surrender  of  the  said  messuage  in  fbrna 
aforesaid  made  by  the  said  Simon  Bache  to  the  said  John  fVade^ 
to  wit,  on  the  15th  day  of  February ^  in  the  19th  year  of  the 
reign  of  our  lord  Charles  the  Second,  now  king  of  England^ 


(3)  It  18  here  admitted,  agreeable  to 
what  had  been  decided  before,  that 
where  there  is  tenant  for  life  of  a  copy- 
hold estate,  remainder  over  to  another 
in  fee,  or  other  estate,  he  in  remainder 
may  surrender  his  estate,  if  there  be  no 
custom  to  the  contrary  ;  for  the  estate  of 
tenant  for  life,  and  him  in  the  re- 
mainder, is  but  one  estate,  and  the  ad- 


mittance of  the  particular  tenant  is  the 
admittance  of  liim  in  the  remainder, 
4  Leon.  9.  pi.  38.    Butler  and  Light-- 
Jbofs  case,  [a] 

(4«)  Hence  it  appears  that  he  in  the 
remainder  may  accordingly  be  admitted 
to  it  by  himself.  S.  P.  1  Lutw.  758. 
Norton  v.  Ladd* 


[o]  Cro.  Eliz.  5(H.  Gyppen  v.  Bun- 
ney.  1  Burr.  212.  The  Earl  of  Bath  v. 
Abneyf  and  no  fine  is  payable  by  the 


remainder-man  unless  there  be  a  spedal 
custom  to  that  effect.  Co.  Rep.  23  a. 
^rotvn's  case* 
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she  the  said  Jane  Symms^  claiming  her  right  and  tide  to  the      Wads  v. 

said  messuages,  with  the  appurtenances,  for  the  term  of  her  ,    Paciie.  ^ 

life,  under  the  said  Lancelot  Symons^  by  virtue  of  the  said  sur-  ja„e  entered 

render  in  form  aforesaid  made  by  the  said  Lancelot^  entered  1"*°  .^'  ***•*• 

for  life* 

into  the  said  messuage,  with  the  appurtenances,  upon  the  pos- 
session of  him  the  said  John  Wade  thereof^  and  expelled  and 
amoved  the  said  John  Wade  from  his  possession  thereof  and 
was  and  still  b  seised  thereof  in  her  demesne  as  of  freehold, 
for  the  term  of  her  life,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor ;  and  this  the  said  John  Wade  is 
ready  to  verify :  wherefore  he  prays  judgment,  and  his  said 
debt,  together  with  his  damages  on  occasion  of  the  detaining 
of  the  said  debt,  to  be  adjudged  to  him,  &c. — Demurrer  in  the!  %»«5W  do- 
usual  form;  and  then  as  follows :  And  for  causes  of  demurrer 
in  law  on  the  said  plea,  he  the  said  Simon,  according  to  the 
form  of  the  statute  in  such  case  made  and  provided,  shews  to  CauMs. 
the  court  here  the  causes  following ;  that  is  to  say,  for  that  it 
does  not  appear,  either  by  the  declaration  or  replication  of  the 
said  Johny  that  the  said  Jane  had  ever  a  good  and  lawful  title 
to  the  lauds  and  tenements  mentioned  in  the  condition  of  the 
said  writing  obligatory ;  and  for  that  the  said  replication  is 
not  sufficient,  inasmuch  as  the  said  John  has  neither  denied 
nor  destroyed  the  title  of  the  sdd  Simon  Bache. — Joinder  in 
demurrer.  —  But  because  the  court  of  our  said  lord  the  king  f  149  ] 
here  is  not  yet  advised  of  giving  their  judgment  of  and  upon  Continuance. 
the  premises,  a  day  thereof  is  given  to  the  said  parties  before 
our  lord  the  king  at  Westminster^  until  Saturday  next  afler  fif- 
teen days  of  Easter  next  following,  to  hear  their  judgment  of 
and  upon  the  premises,  because  the  court  of  our  said  lord  the 
king  here  is  diereof  not  yet,  &c.  At  which  day,  before  our 
lord  the  king  at  Westminster^  comes  as  well  the  said  John 
Wade  by  his  said  attorney,  as  the  said  Simon  Bache  by  his  said 
attorney ;  whereupon  all  and  singular  the  premises  being  seen, 
and  by  the  court  of  our  said  lord  the  king  here,  more  fully 
understood,  and  mature  deliberation  thereupon  had,  for  that 
it  appears  to  the  court  of  our  lord  the  king  here  that  the  said 
plea  by  him  the  said  John  Wade  in  manner  and  form  aforesaid 
above  in  replying  pleaded,  and  the  matter  in  the  same  con- 
tained, are  good  and  sufficient  in  law  for  the  said  John  Wade 
to  have  his  said  action  in  form  aforesaid  maintained  against 
him  the  said  Simon^  &c.  Therefore  it  is  considered  that  the  Judgment  for 
said  John  Wade  do  recover  against  the  said  Simon  Bacj^  his  ^  "**  * 
said  debt,  and  4/.  for  his  damages  which  he  has  sustained  as 
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Wadb  v.     wdl  on  occasion  of  the  said  debt,  as  for  his  costs  and  charged 
^  Bache.       jjy  ^Am  about  his  suit  in  that  behalf  expended,  adjudged  to 
the  said  John  by  the  court  of  our  said  lord  the  king  now  here^ 
with  his  assent.    And  the  said  Sinum  Bache  in  mercy,  &c. 


Case  2S.  Wade  versus  Bache. 

asosKA.      Tr|EBT  upon  an  obligatioa- bearing  date  26th  January 
S4i!  cited  Gnb.  -*^  165S.     The  defendant  prayed  oyer  of  the  condition, 
?Ld  *Raym      "^^^ch  IS,  that  if  the  defendant  at  thp  next  court  of  the'inanor 
ew.    FiBber  v.  of  WmbUdofi^  in  the  county  o(  Surrey^  surrender  to  the  use  of 
^gjyjl^.*      the  plaintiff  and  his  heirs  a  copyhold  messuage,  with  the  ap- 
revenionor        purtenances,  in  Mortlake  in  the  said  county,  parcel  of  the 
pert^t^  m'     ^^^  manor,  and  procure  the  said  plaintiff  to  be  admitted  tenant 
estate  for  life      thereof^  according  to  the  custom  of  the  manor;  and  also,  if 
Seuwof  the     the  said  plaintiff  shall  and  may  have  and  enjoy  the  said  mes- 
tenantfor^      suage  without  any  let,  suit,  or  interruption  of  the  defendant, 
wards  to  the       ^^^  of  One  Lancelot  Symons  esquire,  or  either  of  *  them,  or 
and^dfe  fo^^^    any  other  person  claiming  any  estate,  right,  title,  or  interest 
their  lives,  &c.    under  them,  or  either  of  them,  then,  &c.    And  upon  oyer, 
^h^^d^nd  *®  defendant  pleaded,  that  he  did  surrender  at  the  next  court, 
wife  by  way  of   and  did  procure  the  plaintiff  to  be  admitted,  and  that  the 
and  notflj**"^*   plaintiff  has  quietly  enjoyed  the  said  messuage  without  inter- 
remainder.  (1)    ruption,  &C.     The  plaintiff  replied,  that  the  said  messuage  is, 
[  150  ]    and  from  time  whereof,  &&  was  parcel  of  the  manor,  and  de- 
mised and  demisable  by  copy  of  court-roll,  in  fee,  for  life  or 
years,  at  the  will  of  the  lord,  according  to  the  custom ;  and 
that  before  the  making  of  the  obligation  Sir  Edward  Cecil  was 
seised  in  fee  of  the  manor  whereof,  &c. ;  and  at  a  court  of  the 
manor  holden  on  the  8th  day  of  April,  in  the  22d  of  king 
James  the  First,  granted  that  messuage  by  copy  of  court-roll 
to  oae  Patience  Hussey  for  her  life,  the  remainder  to  the  said 
Lancelot  Symons  in  fee,  whereby  the  said  Patience  entered 
and  was  seised  for  life,  the  remainder  to  the  said  Lancelot 
Symons  in  fee.    And  that  afterwards,  and  before  the  making 

(I)  For  it  would  be  void  at  common  it  is  a  present  vested  interest  in  the 

law  as  a  remainder,  inasmuch  as  the  husband  and  wife  to  take  effect  in  pos- 

limitation  for  the  life  of  the  tenant  for  session  after  the  death  of  the  copyholder 

life  is  void,  and  consequently  there*  for  life.    See  lLd.Raym.6^«    1  Bac. 

mainder  would  also  be  void ;  yet  being  Abr.  478. 
in  the  nature  of  a  limitation  of  an  use, 
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of  the  obligaiion,  to  wit,  at  a  court  of  the  manor  holden  oa     Waob  «^ 

the  7th  of  Augusi^  in  the  17th  year  of  the  reign  of  king,  ^^^"*  , 

Charles  tbe  First,  the  said  Lancelot  surrendered  his  remainder 

in  the  said  messuage  to  the  use  of  the  said  Patience  for  her 

life,  and  after  her  decease  to  the  use  of  the  said  Lancelot^  and 

Jane  Simons  then  his  wife,  for  their  lives,  and  the  life  of  the 

longer  liver  of  them,  and  after  their  deces^e^  to  the  use  of  the 

heirs  and  assigns  of  the  said  Lancelot;  and  that  the  said 

Lancelot  and  Jane  were  admitted  accordingly :  and  that  the 

said  Lanceiat  S^^mons  and  Patience  afterwards  died.     And  the 

plainti£F  further  said,  that  after  the  making  of  the  obligfttion^ 

and  after  the  surrender  made  by  the  said  defendant,  to  wit, 

on  the  15th  oi  February^  in  the  19th  year  of  the  reign  of  the 

now  king,  the  said  Jane  Symons^  claiming  right  and  title  to 

the  said  messuage,  with  the  appurtenances,  for  the  term  of 

her  life,  by  virtue  of  the  surrender  made  by  the  said  Lancelot 

entered  upon  the  possession  of  the  said  plaintiff  and  expelled 

and  amoved  the  said  plaintiff  from  his  possession  thereof,  and 

was  and  yet  is  seised  thereof  in  her  demesne  as  of  fi'eehold  for 

the  term  of  her  life,  at  the  will  of  the  lord,  according  to  the 

custom  of  the  said  manor;  and  this,  &c.:  wherefore^  S(c.: 

upon  which  rq>Iication  the  defendant  demurred  in  law  sped- 

aHy,  and  shewed  for  cause,  that  it  did  not  appear  by  Uie  said 

replication  that  the  said  Jane  had  any  title  to  the  messuage  in 

question. 

And^it  was  argued  by  fVinnington  for  the  defendant,  that 
the  surrender  by  Lancelot  Synums,  to  the  use  o£  Patience  Hussey 
for  her  life  was  void,  because  she  had  an  estate  for  her  life  bo- 
fore^  and  consequently  the  remainders  limited  after  this  par- 
ticular estate^  which  is  void  in  its  creation,  are  also  void ;  and 
therefore  the  surrender  enyred  to  the  use  of  the  said  Lancelot 
^mons  and  bis  heirs,  as  it  was  before.     And  he  said  that  copy-     [151] 
hold  estates  shall  be  regulated  by  the  rules  of  the  common  law  ^^^*1^. 
as  to  grants,  surrenders,  and  estates  in  remainder,  &c.  unless  Uited  by  ths 
there  be  a  special  custom  to  the  contrary ;  and  for  this  he  ^^tn  Uitr,  •• 
cited  Cro.  Eliz.  29.*,    Cro.  Jac.  376.t,    2  Bulst.  272.    S.  C.  to  gnnti,  lor. 
that  a  surrender  of  a  cojn/hold  in  ke^from  the  time  of  the  death  ^^  jq  ,«. 
qfthe  surrenderor^  is  void,  as  it  would  be  upon  a  grant  or  feof&  maiiid«r»  &c. 
ment  oi  2l  freehold  estate  at  common  law :  and  then  he  said,  «" pedal  cufltom 
that  the  first  estate  here  bebg  void,  there  is  nothing  to  sup-  ^^^^'^^' 
port  the  remainders,  and  therefore  Uiey  are  all  void :  and  that  a.'  b!  Bunting ' 
tlie  first  estate  limited  by  the  surrender  to  Patience  Huseey  was  ^'  ^^f^^ 
void,  he  relied  upon  ChoHmlej/n  case,  2  Rep.  51  a.  where  it  FisiicrT.Wia- 


ISl  Wade  versus  Bache. 

WADfi  V.  appears  that  if  a  remainder  be  limited  to  one  for  the  term  of 
^  Bachb.  ^  ^g  jj^  ^f  ^^  tenant  for  life,  the  remainder  is  good  for  this 
Ibid.  75.  sole  reason,  namely,  because  it  may  possibly  happen  that  the 

Idle  V.  Cook,  tenant  for  life  may  alien  in  fee^  and  so  forfeit  his  estate. 
Stone  V.  Stone,  whereby  he  in  the  remainder  may  enter  for  the  forfeiture,  and 
cSrn^^  ^'  ^^^^  enjoy  the  estate  during  the  life  of  the  tenant  for  life  who 
f  SympwMi  T.  had  so  forfeited  (2) :  but  this  reason  does  not  hold  pluce  in 
**"*'**^  copyholds;  for  if  tenant  for  life  of  a  copyhold  commit  a  for- 

feiture of  his  estate,  the  lord  of  the  manor  shall  take  advan- 
tage of  it,  and  not  the  person  who  has  the  remainder  or  rever^ 
sion  of  the  copyhold,  as  is  adjudged  in  Margaret  Podger*s 
case,  9  Rep,  107  a.  (3),  And  so  he  concluded,  that  the  first 
estate  being  void,  all  the  remainders  were  also  void,  and  Jane 
Sgfmons  had  no  title,  and  consequently  the  replication  had  not 
assigned  any  breach,  wherefore  he  prayed  judgment  for  the 
defendant. 

Jones  and  Saunders  for  the  plaintiff  argued,  that  the  estate 
limited  to  Jane  Symons  was  good,  notwithstanding  the  estate 
limited  to  Patience  Hussey  was  void,  and  that  by  way  ofpre^ 
A  tunrender  of  sent  estate^  and  not  by  way  of  remainder ;  for  they  said  that  a 
thenftture ^ IT  surrender  is  in  the  nature  of  a  deed-poll  more  than  of  an  in- 
deed poU.  denture,  and  enures  by  way  of  limitation  of  a  use.     And  here 
Lancelot  Symons  has  limited  an  estate  to  himself  and  his  wife, 
which  he  could  not  do  by  conveyance  at  common  law :  and 
surrenders  and  admittances  have  been  oftentimes  construed 
and  taken  contrary  to  the  rules  of  conveyances  at  common 
•  Downes  t.       law :  as  in  Cro.  Eliz.  823.  ♦,  Cro.  Jac.  484.  +    The  husband 
t  Brooks  ▼.       ^^^^  copyhold  lands  of  the  lord,  to  whom  the  loni  granted 
Brooks,  2  Roll,  seisin  habendum  to  the  husband  and  wife ;  this  is  a  good  grant 
S.C.     '^'    *  to  the  wife,  although  she  be  named  sl^v  the  habendum ,'  and 
the  wife  by  these  words  took  a  present  estate  with  her  hus- 
band, which  she  could  not  do  by  a  conveyance  at  common 
law :  and  here  the  surrender  is  to  be  construed  as  an  imme- 
diate settlement  upon  the  husband  and  wife:    and  in  snch 
,  cases  the  law  has  always  made  a  construction  at  res  magis 
jBfilbottrne       valeat ;   Bs  in  Dyer,  37*6. b.  Cro.  Eliz.  524.,  J  a  grant  of  a 
reversion,  when  it  shall  happen  afler  the  death  of  tenant  for 

(2)  See  Fearne  Cent.  Rem.  151.  —  Jones,  229.  Kinge  v.  Loder.  3  Com. 
157.  3  Lev.  437.  Duncomb  v.  Dtin-  Dig.  208.  3d  edit.  1  Mod.  200.  Keen 
comb.  v.^t%.  2  Mod.  33.  See  3  Term  Rep. 

(3)  So  is  1  Roll.  Abr.  509.  (G),    ns.  Dot  y.  HMer. 
pi.  1.    2  Roll.  Abr.  794.  pi.  6.    Sir  W. 
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life,  b  construed  a  good  grant  of  the  present  reversion,  not-     Wadb  «* 
withstanding  the  words  seem  to  be  otherwise.  (4)     And  so  it  ^  Bache. 
ought  to  be  taken  in  this  case,  that  the  intent  was  that  Jane 
and  Lancdot  should  have  the  messuage  jointly  for  their  lives 
in  possession  after  the  death  of  Patience  the  tenant  for  life,  as 
by  an  immediate  settlement. 

And  of  this  opinion  vms  the  whole  courts  and  that  the  estate 
of  Jane  was  good  by  way  of  present  estate,  but  not  by  way  of 
remainder.  And  judgment  was  unanimously  given  for  the 
plaintiff 

(4)  So  is  Pamer.  v.  Prome,  cited  in  .  525.  S.  C.  -  Fearne.  Cent.  Rem.  229, 
L^fieWs  case.     10  Rep  107.  a.  1  Salk.    290.  &  327.  Sd  edit. 
S3S.    Badger  v.  Lloyd.    1  Lord  Rajon. 
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Ca8e24^  Eccleston  and  Wife,  Executors  of  Castle,  versus 

Clipsham. 

Hil.  19  &  20  Car.  II.  Reg.  Rol.  1296. 

tlnJ^^  I^OVENANT.  —  The  plaintifi  declare,  that  by  an  indent- 

338,339.347.*  \^  Ore  tripartite,  made  the  12th  day  of  Aprils  in  the  17th 

&L  ^4m  y®^  ^^  ^^  '^^^  ^^  ^^"^  Charles  the  Second,  between  one 

StamdrnT.  Taifkr  of  the  first  part,  the  defendant  of  the  second  part,  and 

^^  Castkf  the  testator  of  die  plaintifi,  of  the  third  part,  reciting, 

r  ▼.'  that  whereas  the  parties  had  contracted  with  his  majesty,  or 

^^^"^i^^  the  lords  commissioners  of  prize  goods,  to  buy  and  take  all 

^y.  8.)  Bid],  brandy-wines  which  at  the  day  of  the  contract^  or  at  any  time 

iM-^i^ii^^a  after  before  the  first  day  of  September  then  next  comings 

aprnmnt  u  should  be  declared,  adjudged,  or  condemned  by  the  admiralty 

^bt^J^'tmmo^  ^  lawful  prizes  or  should  be  ordered  by  them  to  be  sold  at 

fcygttf  <iw  such  rates  and  prices,  and  upon  such  conditions,  as  in  the 

cniM  of  action  ^^^  contract  appeared,  it  was  dedared,  that  all  the  said 

^^i^  <^  parties  had  an  equal  interest  in  the  said  contract,  and  tbere- 

brougbt  by  aU  upon  eoch  of  them  respectively  far  himsdff  his  executors  and 

*^^*''*"2*"^  administrators^  and  for  his  awn  proper  act  or.  acts  far  so  much  as 

ocber  handy  if  belonged  to  his  awnproper  duty^  but  not  fn- the  act  or  duty  of  the 

ouM  ^S^Mtion  ^^^*^>  caoenavted  and  agreed  to^  and  with  the  other  and  others 

be  jffwro^  tiw  of  them  respectiveb/j  and  his  and  their  respective  executors^  ad^ 

^'^^  ™y  ministratorSf  and  assigns^  by  the  same  indenture,  in  manner  and 
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form  fdlamf^i  that  is  to  say:  that  there  should  be  a  joint  Ecclbstok 
stock  of  6000/.  to  be  raised  equally  by  the  parties,  and  depo-   ^     ** 
sited  in  the  hands  of  .one  Hynton  a  goldsmith,  to  be  disposed  t  j 

by  the  parties,  or  any  two  of  them :  and  that  all  the  prize  brought  by  one 
brandies  should  be  bought  by  them  in  partnership  upon  their  ^'^'  ^'^ 


(1)  So  though  a  man  covenant  with 
two  or  morejoitUly,  yet  if  the  interest 
and  cause  of  action  of  the  coTeoantees 
be  several  and  not  joint,  the  covenant 
shall  be  taken  to  be  several,  and  each 
of  the  covenantees  may  bring  an  action 
for  his  particular  damage,  notwithstand- 
ing the  words  of  the  covenant  are 
joint.  5  Rep.  8*  a.  Windham*%  case. 
Dyer, 837. b.  WoUons.Cooke.  2 Mod. 
82.  JViUnnson  Y.  Uoyd.  3  Mod.  26S. 
Tippet  Y.Haxokey.  Bull.  Ni. Pri.  157.[a] 
But  where  two  persons  covenant jotn% 
and  severally  with  another,  the  cove- 
nantee may  bring  an  action  against  one 
of  the  covenantors  only,  though  their 


interest  in  the  subject-matter  of  the 
covenant  be  joint ;  as  where  A.  lets 
lands  to  B.  and  C.  and  they  covenant 
jointly  and  severally  with  die  lessor  to 
pay  Uie  rent  or  the  like,  he  may  bring 
an  action  against  either  of  the  cove- 
nantors ;  because  they  are  sureties  for 
each  other  for  the  due  performance  of 
the  covenants ;  and  it  is  as  competent 
for  each  of  them  to  covenant  for  the 
other,  as  it  is  for  a  stranger  to  covenant 
for  both,  which  is  a  usual  thing.  2  Burr. 
1190.  Enys  v.  Donnithome.  1  Str. 
553.  Lillei/  v.  Hedges.  S.  C.  8.  Mod. 
166.  [6]  And  even  if  the  covenant  were 
joint,  and  an  action  brought  against  one 


[a]  8  Taunt.  245.  James  v.  Emery  and 
another.  S.P.  2  B.  Moore,  195.  S.C. 
5  Price,  529.  S.  C.  Where  the  plaintilT, 
the  defendant,  and  twcJvci  others,  tenants 
in  common  of  certain  lands,  entered 
into  a  deed,  and  each  one  for  himself 
only,  and  not  for  the  others,  covenanted 
to  abide  by  the  award  of  A.^  it  was  ob- 
jected that  all  the  parties,  except  the 
defendant,  ought  to  have  been  made 
plaintiffs,  for  that  each  man's  covenant 
was  made  with  all  the  rest:  but  the 
court  held  that  the  action  was  well 
brought,  as  each  party  had  a  separate 
interest.  WilJes,  1 54.  «/oAn«o»  v.  ^t&ojc. 
So,  where  part-owners  of  a  ship  agreed 
"  each  and  every  of  them  with  the 
others  and  each  and  every  of  them," 
that  the  ship  should  be  under  the  ma- 
nagement of  one  of  them  as  husband, 
and  that  on  her  return  an  account 
should  be  taken,  and  the  neat  profits 
divided  reteably,  it  was  held  that  one 
part-owner  might  sue  the  ship's  husband 


without  joining  the  other  partowners. 
13  East,  538.  Otoston  v.  Ogle.  But 
where  one  of  two  covenantees  has  nO' 
beneficial  interest  whatever,  there  the 
action  must  be  joint ;  therefore,  if  a 
a  man  covenant  with  A.  and  also  with 
B.  to  pay  an  annuity  to  A.^  his  exe- 
cutors and  administrators  during  the  life 
of  i?.,  this  is  a  joint  covenant,  and  upon 
A.*%  death  his  executor  cannot  maintain 
an  action,  but  the  right  of  action  sur- 
vives to  B.  For  though  the  covenant 
be  separate,  the  legal  interest  is  joints 
1  East,  497*  Anderson  v.  Martindale. 
So,  3  Taunt*  87.  Southcote  v.  Hoare, 
was  decided  on  the  same  principle,  and 
lBo8.&Pull.67.  Scottv.Godwin.  Where 
a  deed  is  inter  partes  Ihe  party  who  has 
the  legal  interest  in  a  covenanrroust 
always  sue,  although  the  beneficial  in« 
terest  may  be  in  another.  3  Brod.  4r 
Biog.  333.  Barford  v.  Siuckey.  See 
also  3  M.  &  S.  308.  SU)rer  v.  Gordon. 
[6 J  'As  to  what  words  make  a  joint 
Q  2 
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Eccleston,  S^c,-  versus  Clipsham. 

joint  account :  and  that  none  of  the  parties,  during  the  time 
of  the  partnership,  should  sell,  merchandize,  or  trade  in 
brandy*wines  by  himself  only,  or  in  company  with  any  other, 
but  only  upon  the  same  joint  account :  and  that  no  brandies 
which  should  come  to  the  hands  of  any  of  the  parties  shooM 
be  sold  by  him  without  the  assent  of  the  others  in  writing 
under  their  hands;  and  that  the  gain  should  be  equally 


of  the  covenantors,  he  could  only  take 
advantage  of  it   by  a  plea  in  abate- 
ment.    For  the  distinction  which  runs 
through  all  the  cases  is  between  actions 
brought  6y  one  of  several  covenantees, 
obligees,  or  ht/  one  of  several  with  whom 
any  contract,  whether  in  writing  or  parol, 
is  made,  and  actions  brought  against  one 
of  several  joint  covenantors,  obligors,  or 
contractors.      In  the  former  case  the 
action  must  be  brought  by    all    the 
parties.     For  where  there  are  several 
covenantees  or  obligees,  and  one  of  them 
only  brings  an  action  without  averring 
in  the  declaration  that  the  others  are 
dead,  the  defendant  may  either  take 
advantage  of  it  at  the  trial  as  a  variance 
upon  the  plea  of  non  estjactum,  or  pray 
oyer  of  the  deed  and  demur  generally. 
So  where  an  action  is  brought  by  one 
of  several  with  whom  any  contract  has 
been  made,  the  defendant  may  take  ad- 
vantage of  it  upon  evidence  at  the  trial 
upon  the  plea  oTnon  assumpsit ;  or  if  it 
appears  upon  the  face  of  the  declaration 
that  the  contract  was  made  with  others 


as  well  as  the  plaintiff,  it  will  be  error. 
5  Rep.  9«  Slingsb^*B  case.  1  Saund.  155. 
Eccleston  v.  Clipsham.  2  Str.  820.  Leg- 
lise  y,  Champante,  Ibid.  1146.  Vernon 
V.  Jefferys.  Post,  291  h.  Cabell  v. 
Vaughan,  note  (4)  passim.  S.C.  1  Vent. 
34*  Skin.  401.  Saunders  v.  Johnson, 
Com.  Dig.  Pleader  (2  V.  2).  Bull.  Nisi. 
Prius,  158.  1  Sid.  288.  Osborn  v.  Cros- 
bem.  All.  41.  Holdtoich  v.  Chq/ef  in 
which  last  case  a  distinction  seems  to 
be  made  between  the  plea  of  non  est 
Jactum,  and  praying  oyer  and  demur- 
ring :  but  this  distinction  does  not  seem 
to  be  warranted  by  any  of  the  modem 
cases.  But  where  an  action  is  brought 
against  one  of  several  joint  covenantors 
or  obligors,  the  defendant  can  onlytake 
advantage  of  it  by  a  plea  in  abatement. 
And  though  it  should  appear  upon  the 
record  that  there  are  others  who  ought 
to  be  joined  as  defendants,  yet  that  will 
not  be  error.  5  Rep.  1 19.  fVhelpdale^s 
case.  I  Sir.  SOS.  Gilbert  v.  Bath.  So  in 
contracts.  5  Burr.  261 1 .  Rice  v.  Shute. 
2  Black.  Rep.  947.    Abbot  v.  Smith. 


and  separate  covenant  on  the  part  of 
of  the  covenantors,  see  1  Salk.  393. 
Robinson  v.  Walker,  where  the  words 
were  •«  for  themselves  and  each  of 
them."  See  also  5  T.  R.  522.  The 
Duke  of  Northumberland  v.  Erringtonf 
where  the  covenants  of  the  lessees  were 
introduced  thus :  "  and  the  said  A.ScB, 
for  themselves  jointly  and  severally, 
and  for  their  several  and  respective 
heirs,  executors,  and  administrators,  did 
and  each  of  them  did  covenant,  pro- 
mise, and  agree  to  and  with  the  said 


Duke  of  Northumberland,  liis  heirs  and 
assigns  in  manner  following,  that  is 
to  say,"  then  followed  covenants  by 
the  lessees,  then  covenants  by  the 
Duke,  and  afterwards  other  covenants 
by  the  lessees,  in  one  of  which  the 
words  <*  and  each  of  them"  were  in- 
serted, and  in  all  the  others  omitted. 
The  court  held  all  the  covenants  several 
as  well  as  joint  by  reason  of  the  intro- 
ductory words.  See  also  7  T.  R.  S52'. 
Mansell  v.  Burredge. 
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divided,  and  the  loss  equally  borne,  between  the  parties :  and 
farther,  that  all  the  monies  which  should  be  received  by  any 
of  the  partners  should  be  paid  in  to  the  said  HynUm  by  the 
pidty  who  should  receive  it,  to  be  disposed  as  the  joint  stock 
was  before  directed  to  be  disposed ;  provided  that  there  should 
be  no  advantage  of  survivorship,  but  tlie  executors  or  admi- 
nistrators of  any  of  the  parties  who  should  die  should  have 
the  same  benefit  and  advantage  of  the  partnership  as  the 
party  himself  might  have  had  if  he  had  been  still  living;  and 
that  an  account  should  be  given  to  such  executors  and  admi- 
nistrators of  the  brandies,  and  debts  due  for  them,  within 
twenty  days  after  the  decease  of  the  party  dying.  And  the 
plaintifis  assign  for  breaches,  1.  That  the  defendant  during 
the  partnership,  without  the  assent  of  Taylery  and  the  said 
CasUe  in  his  life-time,  had  sold  70  tons  of  brandy,  which  had 
come  to  his  hands  by  virtue  of  the  said  contract,  to  divers 
persons  unknown  to  the  plaintiflfs.  2.  That  the  defendant 
had  inerchuidized  and  traded  in  200  tons  of  brandy  upon  his 
own  account,  and  not  upon  the  joint  account  appertaining  to 
the  said  indenture,  contrary  to  the  form  and  effect  of  the  said 
indenture.  3.  That  the  defendant  during  the  copartnership 
had. received. 2%,000^  due  for  brandies  sold  by  him  upon  the 
joint  account,  and  that  he  had  not  paid  in  those  monies  to  the 
said  Hynioti  upon  the  joint  account,  according  to  the  true 
intention  of  the  said  indenture.  4.  That  the  said  Casile 
the  testator,  during  the  partnership,  made  his  will,  and  the 
plaintiff's  wife  executrix,  and  on  such  a  day  died,  and  that 
the  defendant  had  not  given  any  account  to  the  plaintiff's 
wife,  executrix,  within  the  twenty  days  after  the  des^  of  the 
said  Casile ;  whereupon  the  plaintifl^  brought  their  action; 
and  upon  this  declaration  the  plainUfIs  had  judgment  by 
default,  a  writ  of  enquiry  of  damages  awarded^  and  entire 
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And  at  the  return  of  the  said  writ  in  Easier  term  lost  past, 
it  was  moved  by  Jones  and  Saunders  in  arrest  of  judgment. 
And  Jones  took  an  exception  to  the  declaration,  because  the 
second  breach  assigned  is,  that  the  defendant  had  traded  in 
200  tons  of  brandy  upon  his  own  account,  and  not  upon  the 
joint  account,  &c. ;  but  does  not  shew  whether  the  said  200. 
tons  of  brandy  were  prize  brandies  received  upon  the  joint 
account,  or  other  brandies;  for  the  defendant  may  have 
tnyled  with  the  prize  brandies  upon  his  own  account,  or  with 
other  brandies ;  and  it  ought  to  be  particularly  shewn  in 

Q3 
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EcctESTOM  which  brandies  he  had  traded;  because  if  die  brandies  were 

Cl  p*  P"^  brandies,  then  part  of  the  breach  is  comprehended 

t^        ^       **  within  the  former  breach  of  selling  the  70  tons  which  had 

come  to  his  hands  upon  the  joint  account ;  and  therefore  for 

this  uncertainty,  the  damages  being  entirely  assessed,  he  cod-> 

eluded  that  judgment  ought  to  be  given  for  the  defendant. 

Saunders  took  another  exception  to  the  dedaradon,  that  the 
plaintifis  had  assigned  several  breaches,  namely,  that  the  de- 
fendant had  sold  brandies  without  assent,  and  had  traded 
upon  his  own  Account,  and  that  he  had  not  paid  the  said 
22,000/.  to  Hynton;  whereas  it  appears  that  the  covenant  is 
joint  with  the  plaintiff's  testator,  and  with  the  said  Tayler  who 
survived  the  plaintiff's  testator ;   for  though  the  covenant  be 
joint  and  several  by  the  voordsj  yet  the  interest  and  cause  of  action 
in  this  case  is  joint  only ;  for  it  is  an  equal  damage  to  Casde 
'the  testator  and  to  Tayler^  if  the  defendant  has  broken  those 
covenants  as  by  the  declaradon  is  supposed ;  and  therefore 
they  ought  to  have  joined  in  the  action ;  and  Cadle  the  plain- 
tiff's testator  being  dead,  the  acdon  is  survived  to  TayUrs  as 
in  5  Rep.  18.  b.  SUnginf^  case^  conveyance  of  a  rectory  to 
two,  and  a  covenant  widi  them,  and  with  each  of  them^  that 
the  covenantor  was  lawfolly  seised  of  the  said  rectory,  they 
must  both  join  in  an  action  of  covenant  upon  this  breach, 
although  the  words  are  **  toith  each  of  them  g**  because  the 
interest  of  the  covenantees  is  joint  and  not  severaL  ( 1 )    But  the 

(1 )  And  this  diftrence  was  agreed ;  acres,  &c.  in  that  case  in  respect  of  the 

when  it  appears  by  the  declaration  that  said  several  interests  by  the  said  words 

every  of  the  covenantees  hath,  or  is  to  **  et  cum  guolHet  earwmf*  the  covenant 

ha?e,  a  several  interest  or  estate,  there,  is  made  several.    But  if  he  demises  to 

when  the  covenant  is  made  with  the  them  tlie  acres  jotn^^,  then  these  words 

covenantees,  et  cum  quolibet  eorum^  these  cum  fuoUhet  eorum  are  void ;  for  a  man 

words  cum  quolibet  eorum^  make  the  co-  by  his  covenant  (unless  in  respect  of 

venant  several  in  respect  of  their  several  several  interests)  cannot  make  it  first 

interests,  [c]     As  if  a  man  by  inden-  joint,  and  then  several,  by  the  same  or 

ture  demises  to  A.  Black-acre,  to  B.  the  like  words  "  cum  quolibet  eorum.** 

White-acre,  and  to  C.  Green-acre,  and  5  Rep.  18  b.  19  a.   Slingsijf'B  case.  S.C. 

covenants  with  them  et  quolibet  eorum,  S  Leon.  160, 161.  S.P.  2  Leon.  47. 
that  he  is  lawful  owner  of  all  the  said 


[c]  From  what  has  been  said  in  the  eorum,**  can  make  no  difference  as  to 

beginning  of  note(l),  and  which  has  the  covenantees,  but  that  the  action 

since  been  acknowledged  to  be  good  will,  in  all  cases,  follow  the  interest 

aw,  it    is  dear  that  the  insertion  or  without  regard  to  the  words  of  the 

omission  of  the  words  <'  cum  quolibet  tovenaoL 
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covenant  that  the  defendant  would  render  an  aooonnt  to  the  Ecclxstom 
executors  of  the  party  dyings  is  a  good  several  covenant,  and  ^ 

well  suable  by  the  plaintifi  only,  because  the  plaintifi  have  a 
several  interest  and  cause  of  action  in  this,  but  not  in  the 
others ;  upcm  which  points  the  judgment  was  stayed.  And 
now  this  term  it  being  moved  again,  the  court  was  of  opinion 
against  the  plaintiffi  for  both  causes  of  exception ;  but  no 
judgment  was  given;  for  the  plaiotiffi  discontinued,  and 
conmenced  a  new  acdon.  ^^  Coleman  oi  counsel  with  the 
fdaintiffi. 


Q4 
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Case  25.     Lenthal,  Marshal  of  the  King's  Bench,  versus  Cooke, 
Mich.  20  Gar.  II.  R^.   Rol.  79. 

^totuT'lTt^  it  remembered,  that  heretoforei  to  wit,  in 
-"^  Easier  term  last  past,  before  our  lord  the  king 
at  Westminster,  came  Sir  John  LenthaU,  knif^t,  being  mar* 
shal  of  the  marshalsea  of  our  lord  the  kin^  before  the  king 
himself,  according  to  the  liberties  and  privileges  for  such 
marshal,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary  used  and  approved,  in  his  proper  person,  and  brought 
here  into  the  court  of  our  said  lord  the  king  then  there,  his 
certain  bill  against  John  Cooke  of  Chissel  Magna,  in  the  county 
o{  Essex,  esquire,  otherwise  called  John  Cooke  o£  Chissel  Magna, 
in  the  county  of  Essex,  esquire,  in  the  custody  of  the  tuarshal, 
&c.  of  a  plea  of  debt ;  and  there  are  pledges  of  prosecution, 
to  wit,  J(^n  Doe  and  Ric/uird  Roe,  which  said  bill  follows  in 
these  words,  to  wit :  Middlesex,  to  wit.  Sir  John  Lenthatt, 
knight,  being  marshal  of  the  marshalsea  of  our  lord  the  king, 
before  the  king  himself,  according  to  the  liberties  and  privi* 
leges  for  such  marshal,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary  used  and  approved,  present  here  in 
court  in  his  proper  person,  complains  pf«^n  Cooke  of  Chissdl 
Magna,  in  the  county  of  Essex,  esoplre,  otherwise  called  John 
Codce  of  ChisseU  Magna,  in  the  county  of  Essex,  esquire,  being 
in  the  custody  of  the  marshal  of  the  marshalsea  of  our  said 
lord  the  kinjB^  before  the  king  himself,  of  a  plea  that  he  render 
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to  him  SOOOi^  of  lawful  money  of  England,  which  he  owes   Lenthall 

to,  and  unjustly  detains  from  him ;  for.that  whereas  the  said  ,^'^^^'^^*  j 

Johi  Cooke,  on  the  13th  day  of  Jidjf,  in  the  16th  year  of  the 

reign  of  our  lord  Charles  the  Second,  now  king  of  England, 

&c  at  the  parish  of  St.  Clement  Danes,  in  the  countjr  afore-     [  157  ] 

said,  by  his  certain  writing  obligatory,  sealed  with  the  seal  of 

him  the  said  J6kn  Cooke,  and  to  the  court  of  our  said  lord 

the  king  now  here  shewn,  the  date  whereof  is  the  same  day 

and  year,  acknowledged  himself  to  be  held  and  firmly  bound 

to  the  said  Six  John  LenthaU  in  the  said  SOOO/.,  to  be  paid 

to  the  said  Sir  John  Lenihall  when  he  should  be  thereunto 

requested ;  yet  the  said  John  Cooke  (although  often  requested) 

has  not  yet  paid  the  said  SOOO/.  to  the  said  Sir  JoAn  LenthaU, 

but  to  pay  the  same  to  him  has  hitherto  altogether  refiised, 

and  still  refuses,  to  the  damage  of  him  the  said  Sir  John  Lent-- 

hall  of  10/.    And  therefore  he  brings  suit,  &c« 

And  now  at  this  day,  to  wit,  on  Friiajf  next  after  three  pieiu 
weeks  of  St.  Michad,  in  this  same  term,  until  which  day  the 
said  John  Cooke  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  &c.  before  cmr  lord  the  king  at  Westminster,  come 
as  well  die  said  Sir  John  Lenthall,  in  his  proper  person,  .as 
the  .said  John  Cooke  hj  Robert  Pawlet  his  attorney;  and  the 
said  John  Cooke  defends  the  wrong  and  injury'  when,  &c. .  and 
prays  .oyer  of  the  said  writing  obligatozy,  and  it  is  read  to  him, 
&c.;  he  also  prays  oyer  of  the  condition  of  the  said  writing 
obligatory,  and  it  is  read  to  him  in  these  words,  to  wit, 
^  The  condition  of  this  obligation  is  such,  that  if  the  above-  Defendant 
'*  bounden  Algemoon  Peyton,  now  priffoner  in  the  prison  of  ^i^^on; 
^  the  king^s  bench  in  Soidhwark,  do  and  shall  from  henceforth 
.*<  be  and  continue  a. true  prisoner  in  the  custody,  guard,  and 
.**  safe-keying  of  the  above-named  John  Lenthall  knight* 
*^  marsball  vf  the  same  prison,  and  in  the  custody,  guard,  and 
<(  safe-keeping  of  his  deputjr  oflScers  and  servants,  or  some  or 
^  one  of  them,  until  he  shall  be  lawfully  discharged,  without 
**  committing  any  manner  of  escape  or  escapes  during  die  time 
'*  of  his  restraint,  then  this  present  obligation  to  be  void  and 
^  of  non  efiect,  or  else  to  be  and  remain  in  full  power,  force, 
^^  and  virtue/'  Which  being  read  and  heard,  the  said  John 
Cooke  saith,  that  he  ought  not  to  be  charged  with '.  the  said  debt 
by  virtue  of  the  said  writing  obljgatoiy,  because  he  saith,  that 
before  the  making  of  the  said  writing  obligatory,  to  wit,  by.  a  ^^  pl«*  *« 
^certain  act  made  in  the  parliament  of  the  lord  Henry,  late  ^9.  of  Sherifib* 
>ung  o{  England.  &c.  the  Sixth,  holden  at  Westminster,  in  the  bomb. 
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Lbnthall  ooonty  cf  Middlesex f  on  the  twai^-fiftb  day  of  Februanf,  ia 
p>CooK&^  ^  twenty-third  year  of  his  reign,  reciting  in  the  same  act 
that  the  said  king,  considering  the  great  peijiufy,  es^tortioiit  and 
oppression  whinAt  theretofore  were  in  the  Ungdom  oiEngla$^ 
by  his  sheriflb,  under^herifi  and  then:  derks,  CDionecH 
stewards  of  frandiises,  bailifi,  and  keepers  of  prisons,  and 
other  offioors,  in  divers  counties  of  this  kingdom,  (among 
other  things,)  it  was  enacted  by  the  authority  of  the  same 
parliament,  in  eschewing  of  all  such  extortions,  peguries^  and 
oppressions,  that  no  sh^iff  should  let  to  fiurm  in  any  manner 
C  158  ]  his  county,  nor  any  of  his  bailiwicks,  hundreds^  nor  y/mgea^ 
takes;  nor  that  the  said  sheriffi,  under-sherifi,  baiUffii  of 
franchises,  nor  any  other  beili£^  should  return,  upon  any  writ 
or  precept  to  them  directed  to  return,  any  inquests  m  any  pi^ 
nel  thereupon  to  be  made,  any  bailiffi,  officers,  or  servants  to 
any  of  the  officers  aforesaid^  iii  any  panel  by  them  so  to  be 
made;  nor  that  any  of  the  said  officers  and  ministers  on  occar 
sionorundercolonrofthdr  office,  should  take  any  other  diing 
by  themselves,  nor  by  any  other  person,  to  thar  use^  pi^ofity 
or  emolument,  of  any  person  by  them  or  any  of  them  to  be 
arrested  or  attached,  nor  of  any  other  of  them,  fiir  the  omit- 
ting of  any  arrest  or  attachment  to  be  made  by  their  bodyt  or 
of  any  person  by  them  or  any  of  them,  by  fivee  or  ccixyat  of 
their  office^  arreted  or  attached  for  fine^  fee,  suit  of  prisaii» 
mainprise^  letdng  to  bail,  or  shewii^  any  ease  or  fiivour  to 
any  such  person  so  arrested  or  to  be  arrested,  for  his  or  thdr 
reward  or  profit,  but  such  as  follows;  that  is  to  say,  for  the 
sheri£^  twenty-pence;  for  the  bailiff  who  makes  the  aoest  or 
attachment,  four-pence;  and  for  the  gaoler,  if  the  prisoner 
be  committed  to  his  custody,  four-pence;  and  that  the  sheriff, 
nnder-sheriff,  sheriff's  clerk,  steward  or  bailtf  of  fhuichise, 
servant^  or  bailifl^  or  coroner,  should  not  take  any  thing  under 
colour  of  his  office^  by  himseli^  nor  by  any  other  person  to  his 
use,  of  any  person,  for  the  making  of  any  return  or  panel,  and 
for  th^  oppy  of  any  paneL  but  four-pence;  and  that  the  said 
sheriff^  and  aU  other  officers  and  ministers  aforesaid,  should  let 
out  of  prison  all  manner  of  persons  by  them  or  any  of  them 
arrested,  or  being  in  their  custody,  by  virtue  of  any  wri^  bill, 
or  warrant,  in  any  action  personal,  or  by  cause  of  an  indid- 
ment  of  trespass,  upon  reasonable  sureties  of  sufficient  persons 
having  sufficient  within  the  counties  where  such  persoos 
should  be  so  let  to  bail  or  aninprise,  to  keqi  their  days  in 
such  phoes  as  the  said  writs,  bills,  or  warrants,  should  require, 
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(sach  penon  or  persons  who  were  or  should  be  in  their  custody  Lrnt^all 
by  condemnation,  execution*  capias  utlagatum,  or  exoom*  J^V^f^"V, 
monieataoiy  surety  of  the  peaoe»  and  all  such  persons  who  ' 

were  or  dioald  be  committed  to  custody  by  the  special  com* 
mandment  of  any  justice^  and  vagabonds  refusing  to  serve 
according  to  the  form  of  the  statute  of  labourers,  only  ex- 
cepted;) and  that  no  sheriff,  nor  any  of  the  officers  or  miiii»- 
ters  aforesaid,  should  take  or  cause  to  be  taken,  or  should 
make  any  obligation  tx  any  Cause  above  mentioned,  or  by 
colour  of  their  office,  but  only  to  themselves,  of  any  perscm,  nor 
by  any  person  who  should  be  in  their  custody  by  course  oflaw, 
bit  by  the  name  of  their  office^  and  upon  condition  written,  that 
the  said  prisoners  should  appear  at  the  day  contained  in  the 
said  writs  or  warrants,  and  in  such  places  as  the  said  writs,  [  159  ] 
bills^  or  wammts  should  require.  And  if  any  of  the  said 
aheriffii,  or  other  officers  or  ministers  aforesaid,  should  take 
any  oUigati^Mi  in  other  form  by  colour  of  their  offices,  that 
it  should  be  void,  as  in  the  same  act  (among  other  things) 
mora  fully  appears.  And  the  said  John  Cooke  further  says, 
that  at  the  time  of  making  the  said  linriting  obligatory,  to 
wit^  on  the  said  ISth  day  of  Jufyf  in  the  16^  year  c^  the 
reign  of  our  lord  Charles  the  Second,  now  kii^  of  BngUmd^  Plaintiff  mar. 
and  long  before^  he  the  said  Sir  John  LenihaU.  was  marshal 
of  the  marshalsea  of  our  lord  the  kin^  and  that  the  said 
Algemoon  Pqfton^  at  the  said  time  of  making  the  said  writing  ^  ^•^-  * 
oU%Blory,  was  a  prisoner  at  SotOhwari  in  the  county  of  lUB^^rim  in 
Amy,  under  the  custody  of  the  said  Sir  John  Lenthall,  then  «x<^tion. 
and  there  being  marshal  of  the  said  marshalsea,  in  the  said 
execution,  at  the  suit  of  one  Edmn  Bichards^  for  a  debt  of 
4002^  and  eighty  shillings  for  damages  theretofore  recovered 
by  the  said  Edsnin  against  the  said  Algemoon^  in  the  court 
of  our  said  lord  the  king,  of  the  bench,  at  Westminster^  in 
the  county  oi  Middlesea:.  And  that  he  the  said  John  Co(Ae,  ^^^^j£y^  ^ 
with  the  said  JIgemoon  Peyion^  for  ease  and  favour  to  be  Laeand&lrour. 
given  and  shewn  to  the  said  JIgemoon  of  his  said  imprison* 
ment,  on  the  said  ISth  day  ofjidy^  in  the  16th  year  of  the 
reign  of  our  said  lord  the  now  king,  at  the  parish  aforesaid, 
in  the  coun^  aforesaid,  sealed,  and  as  his  deed  delivered,  the 
said  writing  ohUgatory  in  the  said  declaration  mentioned^  with 
the  said  condition  to  the  said  Sir  John  LenihaU^  then  and 
there  bring  marshal  of  the  said  marshalsea  of  our  said  liMrd  the 
king,  and  the  said  Sir  John  Lenthall  then  and  there  took  and 
accepted  the  said  writing,  under  colour  of  his  said  office,  from 
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[  160  ] 

ThiTenes  tfast 
the. bond  was 
given  for  ease 
and  fiiTOur. 


Curia  adTisare 
▼tilt 


the  said  Algemoan  and  John  Cooke  for  the  cause  aforesaid. 
And  so  the  said  John  Cooke,  s&ys,  that  the  said  writings  with 
the  said  condition  so  as  aforesaid  in  form  aforesaid  made,  and 
for  the  caase  aforesaid)  by  virtue  of  the  said  statute,  is  alto- 
gether void  and  of  no  e£kct  in  bw;  and  this  he  is  ready  to 
verify :  wherefore  he  prays  judgment  if  he  the  said  Jofin  Cooke 
ought  to  be  charged  with  the  said  debt  by  virtue  of  the  said 
writing  obligatory,  &c. 

-And  the  said  Sir  John  Lenthall  says,  that  he,  by  any  thing 
by  the  said  John  Cooke  above  in  pleading  alleged,  ought  not  to 
be  barred  from  having  his  said  action  thereof  against  die  said 
John  Cooke^  because  he  says  that  the  said  John  Cooke^  for  the 
better  security  of  him  the  said  Sir  John  LenAaU^  that  the  said 
Algenioon  Peyton  should  not  escape  out  of  the  custody  of  him 
the  said  Sir  John  Lenthall^  but  should  remain  in  the  safe  4nis- 
tody  of  him  the  said  Sir  John  Lenthall^  made  to  the  said  Sir 
John  Lenthall  the  said  writing  obligatory  above  mentionedin 
the  said  declaration,  in  manner  and  form  as  he  the  said  Sir 
John  Lenthall  has  above  thereof  declared  against  him;  with- 
out'this  that  the  said  John  Cooke  for  ease  and  &vour  to  be 
given  or  shewn  to  the  said  Algemoon  of  his  said  imprisonment, 
sealed,  and  as  his  deed  delivered,  the  isaid  writing  obligatory 
in  the  said  declaration  mentioned  with  the  said  condition,  to 
the  said  Sir  John  Lenthall^  in  manner  and  form  as  the  said 
John  Cooke  has  above  thereof  in  pleading  alleged ;  and  this  he 
is  ready  to  verify ;  wherefore  he  prays  judgment,-  and  hb  said 
debt,  together  with  his  damages  on  occasion  of  the  detention 
of  that 'debt,  to  be  adjudged  to  him,  &c« 

Demurrer,  &c.  — And  for  causes  of  demurrer  in  law  upon 
the  said  plea,  he  the  said  John  Cooke^  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  shews,  and  to 
the  court  of  our  said  lord  the  king  here  sets  forth  Uie  causes 
following;  for  that  the  said  plea  by  the  said  Sir  John  LenthaU^ 
in  manner  and  form  aforesaid  above  in  replying  pleaded,  and 
the  matter  in  the  same  contained,  are(l)  repugnani,  double 
uncertain^  and  wantjomif  &a 

Jomder  in  demurrer.  —  But  because  the  court  of  our  lord 


(I)  Though  the  words  in  italics  are 
here  assigned  as  special  causes  of  de- 
murrer, yet  they  are  held  to  be  too 


general,  and  the  demumer  is  neverthe* 
less  only  a  general  one,  since  the  statute 
27  Eliz.  c.  5.  of  demurrers.  I  Lutw«  ip[ii] 


[fl]  See  post,  337  a.  n.  (3). 
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the  king  here  is  not  yet  advised  of  giving  their  judgment  of  Lbnthall 
and  upcMi  the  premises,  a  day  thereof  is  given  to  the  sud  ^p*  Cooke.  ^ 
parties  before  our  lord  the  king  at  Westminster^  until  Wednes^' 
day  in  the  feast  of  S^  Martin^  to  hear  their  judgment  of  and 
upon  the  premises,  because  the  court  of  our  said  lord  the  king 
here  is  thereof  not  yet,  &c.:   at  which  day,  before  Qur  lord 
the  king  at  Westminster ^  come  the  said  parties  by  their  said     [  1^^  3 
attomies;  whereupon  all  and  singular  the  premises  being  seen, 
and  by  the  court  of  our  said  lord  the  king  here  fully  under- 
stood, and  mature  deliberation  being  hereupon  had,  for  that 
it  appears  to  the  court 'of  our  said  lord  the  king  now  here^ 
that  the  said  plea  of  the  said  Sir  John  LenthaUj  in  manner 
and  form  aforesaid  above  pleaded 'in  reply,  and  the  matter 
in  the  same  contained,   are  good  and  sufficient  in  law  to 
have  tlie  said  action  of  him  the  said  Sir  John  LenthaU  main- 
tained against  him  the  said  John  Cooke ;  therefore  it  is  con-  Judgment  for 
sidered  that  the  said  Sir  John  LenthaU  do  recover  against  the  ^   ^    ' 
said  John  Cooke  his  said  debt,  and  also  5/.  for  his  damages 
which  he  has  sustained  as  well  on  occasion  of  the  detention  of    * 
that  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  by  the  court  of  our  lord  the  king  now 
here  adjudged  to  the  said  Sir  John  LenthaU^  with  his  assent ; 
and  the  said  John  Cooke  in  mercy,  &c.     Afterwards,  to  wit,  SatisfecUon 
on  Wednesday  next  after  three  weeks  of  the  Holy  Trinity^  in  byAepWntiff:* 
the  24th  year  of  the  reign  of  our  lord  Charles  the  Second,  now  administrBtor. 
king  of  England,  before  our  lord  the  king  at  Westminister^  came 
Catherine  Peady  widow,  administratrix  of  all  and  singular  the 
goods  and  chatties,  rights  and  credits,  &c.  of  tlie  said  Sir 
John  LenthaU  by  William  Bavenhall  her  attorney,  by  the 
court  of  our  said  lord  the  king  now  here  specially  constituted, 
and  acknowledged  herself  to  be  satisfied  by  the  said  John  Cooke 
of  the  said  debt  and  damages :  therefore  let  the  said  John  Cooke 
be  thereon  quit  of  the  said  debt  and  damages.    ' 


LenthaU,  -  Marshal    of  the   King's   Bench,    versus     Case  25. 

Cooke. 

T\EBT  upon  an  obligation  brought  by  LeiUhall^  marshal  S.C.  i  Ley. 

-■-^  of  the  king's  bench,  against  Cooke.      The  defendant  ^^    \  ^^^ 

prayed  oyer  of  the  condition,  which  is,   that  if  the  above-  422 
bounden  Algemoan  Peyton^  now  a  prisoner  in  the  prison  of  the 


A  bond  From 
one  in  execu- 
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Leatfafl  wrsus  Cooke. 


Lbnthall 
V.  Cooks; 

0mg  pfwnttt 

if  DOC  for  Mae 
andfiiToiir.  (I) 


kiDg's  heaA  in  Stmthwark,  do  and  shall  from  henceforth  be 
and  condmie  a  tnie  prisoner  in  the  custody,  guard,  and  safe^ 
ke^ng  of  the  above-named  John  LenthaUj  marshal  of  the 
same  prison,  and  in  the  custody  and  safe-keeping  of  his  de« 
puty,  officers,  and  servants,  or  some  or  one  of  them,  until 
he  shall  be  lawfully  dischai^ged,   without  committing  any 


(1)  S.  P.  1  Vent.  237.,  per  Hmk 
C.  J.  in  Masdelv.  Middktm.  2  Salk. 
4S8.  Anon.t  per  HoU  C.  J.  A  bond  to 
save  the  sheriff  harmless^^nom  escapes  is 
against  law.  Flow.  60.  Dive  and  Maa- 
ningham.  But  a  bond  to  pay  money 
into  court  at  the  return  oi  2^  fien  facias 
is  goody  for  though  it  be  done  by 
colour  of  office,  and  the  condition  is 
not  according  to  the  statute,  yet  it  is 
valid,  the  statute  extending  only  to 
bonds  given  by  or  for  j9r»oii«rx.  10  Rep. 

99.  b.  Beaimfage*^  case.  So  a  bond  to 
save  a  sheriff  harmless  against  a  false 
return  of  a,/Sm^cki«  id  good.  iLutw. 
B9S.  .  Knipe  v.  Hobart.  If  any  thing 
be  added  to  tlie  condition  prescribed  in 
the  act  which  is  not  legal,  that  which 
is  inserted  against  the  form  of  the  act 
avoids  all  the  rest.  Plow.  68.  b.  10  Rep. 

100.  Hob.  14.  But  if  a  bond  be  taken 
in  a  circumstance,  contrary  to  the  pro- 


vision of  the  statute,  that  is  only  pre- 
scribed^r  ike  direction  of  the  sheriff^  as 
to  take  sureties,  which  is  for  his  safety ; 
or  if  any  thing  is  required  specially  by 
the  condition,  that  the  act  only  imparts 
but  does  not  literally  require^  such  varia- 
tions do  not  hurt.  10  Rep.  100  b. 
Cro.  Eliz.  808.  Cliifton  v.  Webb.  Ibid. 
852.  Blachbume  v.  Michelboum.  Ibid. 
862.  Cotton  V.  Wak.  By  the  statute 
4  Ann.  c.  16.  §.  20.  the  sheriff  at  the  re- 
quest of  the  plaintiff  shall  assign  the 
bail-bond  to  him,  and  he  may  sue  upon 
it  in  his  own  name.  [6]  If  in  an  action 
by  such  assignee,  it  appears  apon  the 
dedaratioH  that  the  bond  is  void  by  the 
provisions  of  the  statute  23  H.  6.  c.  9. 
the  declaration  will  be  bad  either  upon 
a  general  demurrer,  or  in  arrest  of 
judgment  after  verdict  upon  a  plea  of 
non  est  factum.  2  Term  Rep.  569. 
Samuel  v.  Evans*  [c] 


[3]  And  in  K.  B.  he  may  take  such 
an  assignment,  even  after  he  has  sued 
out  an  attachment  against  the  sheriff 
for  not  bringing  in  the  body ;  but  then 
he  must  abandon  the  attachment. 
15  East,  215.  Pople  v.  Wyatt.  So 
where  the  attachment  has  been  set 
aside.  Wightw.  406.  Brotxm  Y.Neave. 
But  he  cannot  take  an  assignment  while 
the  attachment  remains  in  force.  Cun- 
ningham V.  Chambers.  MSS.  Tidd's 
Prac.  S19.  Post,  vol.  ii.  p.  60  6. 
note  [f].  If  the  plaintiff,  without  some 
sufficient  reason,  briug  separate  actions 
against  each  of  the  bail,  the  court  will 
stay  the  proceedings  in  all  the  actions 
upon  payment  of  the  costs  in  one  only. 
2  B.  &  A.  598.  Key  v.  HiU.  (Diss.  Ab^ 


bott  C.  J.)  1  Chitty's  Rep.  337.  S.  C. 
If  the  plaintiff  take  an  assignment  pend- 
ing the  action,  and  proceed  on  it  afler 
the  cause  is  out  of  court,  it  is  not  an 
irregularity.  3  Bos.  &  Pull.  221.  Pigott 
y.Truste.  And  see  4  Taunt.  715.  Col- 
lett  V.  Wilson^  that  the  court  will  not 
interfere,  unless  it  appear  that  the  as- 
signment was  taken  after  the  cause  was 
out  of  court.  For  the  plaintiff  cannot 
proceed  in  tlie  original  suit  so  long  as 
he  retains  his  right  to  sue  on  the  bail- 
bond,  2  Smith,  489.  Eyton  v.  Beaitiep 
unless  the  court  have  ordered  that  the 
bail-bond  shall  stand  as  a  security,  the 
plaintiff  having  lost  a  trial. 

[c]  4  M.  &  S.  338.      Thompson  v. 
Rock.  S.  P. 
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maDner  of  escape  ok*  escapes  during  the  time  of  his  restnunt»  Lbnthalki 
then  this  presoit  obligation  to  be  void,  &a  And  upon  oyer  ^  ^-  Cookr.^ 
of  the  condition,    the   defendant  pleaded    the    statute  of  ' 

23  H.  6.  c  9.  of  bonds  made  to  8heri£&  by  colour  of  their 
oflice^  And  he  furthar  pleaded,  that  at  the  time  of  the 
making  of  the  bond  now  brought  into  court,  and  long  time 
before  the  said  plaintiff  was  marshal  of  the  king's  bench,  the  [  162  ] 
said  Pofton  was  a  prisoner  under  the  custody  of  the  sud 
plainti£^  in  the  execudon,  at  the  suit  of  one  Edayn  Richards 
upon  a  judgment  of  W4d.  debt  and  damages ;  and  the  de- 
fendant, together  with  the  said  Pf^ton,  Jbr  ease  andficvour  to 
be  shewn  by  the  plaintiff  to  the  said  Peyton  made  the  said 
bond,  which  the  said  plaintiff,  by  colour  of  his  said  office,  for 
die  cause  aforesaid,  took  and  accepted :  and  so  the  bond  void* 
The  plaintiff  replied,  that  the  said  bond  was  made  for  the  bet* 
ter  security  of  the  plainti£g  that  the  said  Peyton  should  not 
esoqpe,  but  should  remain  a  true  prisoner  in  his  custody ;  and 
traveraed  without  this,  that  the  bond  was  made  for  giving  or 
shewing  ease  and  foyoor  to  the  said  Peyton  of  his  said  impri* 
ionment;  and  this  he  is  ready  to  verify,  8^.  Upon  which 
replication  the  defendant  demurred. 

And  it  was  argued  for  the  defendant,  that  this  bond  was 
void  by  force  of  the  said  statute  of  2S  H.  6.  c  9.;  for  it  is 
agreed  by  all,  that  the  marshal  of  the  king^s  bench  is  within 
the  words  of  the  statute  ^  of  ffuiers  and  keepers  of  prisons^ 
Therefore  when  the  plaintiff,  being  marshal,  took  this  bond 
of  bis  prisoner  upon  the  condidon  to  be  a  tru/s  pri&mer^  the 
thing  ^waks  for  itself,  that  it  was  for  ease  and  fevour,  for  it 
could  not  be  for  any  other  puipose ;  for  by  this  means  the 
marshal  is  secure,  though  he  should  leave  the  door  of  the  pri- 
son open,  and  the  prisoner  may  go  at  large  when  he  pleases. 
And  this  case  does  not  differ  in  substance  from  Dive  and  Man^ 
nin^am*B  case*,  for  there  the  bond  was  to  save  harmless  *  l^^*  ^' 
Jrom  escapes^  and  here  it  is  that  the  prisoner  should  not  escape. 
If  he  do  escape,  the  bond  is  forfeited,  and  therefore  the  plain- 
tiff will  be  saved  harmless  from  this  escape,  by  force  of  this 
bond,  as  much  as  if  die  condition  had  been  precisely  to  save 
harmless^  And  the  statute  intends  to  prohibit  all  bonds  by 
which  gaolers  shall  he  encouraged  to  give  any  ease  or  fevour 
to  their  prisoners,  which  is  a  great  cause  of  the  non-payment  . 
of  dieir  debts.  And  here^  though  the  defendant  by  his  de- 
murrer seems  to  confess  that  the  bond  was  not  made  for  ease 
and  fevour,  yet  it  plainly  appears  that  it  was  for  no  other  pur- 
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Lenthall  versus  Cooke« 


Lenthall 
V.  Cooke. 


[  16S  ] 


•  Latch,  2S. 
143.  S.C.     . 
Dyer,  S2S.  b. 
pi.  31.  in  the 
margin . 


pose ;  for  the  effect  is  the  same  as  if  it  had  been  expressly 
allied  in  the  condition  to  be  for  ease  and  favour;  for  now 
the  marshal  is  induced  to  take  less  care  to  keep  his  prisoner, 
and  to  suffer  him  to  escape  if  he  will,  as  in  this  case  he  has : 
and  it  is  the  same  thing  to  the  marshal,  he  being  secure  the  one 
way  or  the  other,  that  is,  whether  he  escape  or  not.  And  if 
this  bond  shall  be  good,  it  is  a  trick  to  elude  the  statute.  And 
much  more  was  said  to  this  purpose  to  prove  the  said  bond  to 
be  void ;  wherefore  judgment  was  prayed  for  the  defendant. 
.  And  on  the  other  side  it  was  argued  for  the  plaintifi^  that 
this  bond  was  good,  and  not  void  by  the  statute,  because  (as 
it  was  said)  aU  bonds  taken  by  a  sheriff  or  gaoler  are  not  r&*' 
strained,  biit  such  only  as  are  taken  by  colour  cfaffkey  or  Jbr 
ease  andjavow'i  for  a  bond  taken  by  a  gaoler  of  his  prisoner 
for  a  true  debt  due  to  him,  is  not  within  the  statute.  And 
here  the  bond  might  be  made  for  a  good  purpose,  namely,  that 
the  said  Peyton  should  continue  to  be  a  true  prisoner  as  by 
law  he  ought,  and  therefore  without  any  design  or  intention 
of  ease  or  &v6ur  to  be  shewn  to  him:  as  if  the  prisoner  had 
entered  into  such  sl  bond  to  a  stranger  without  the  privily  of 
the  marshal,  such  bond  had  been  good,  unless  there  had  been 
a  precedent  agreement  for  ease  and  favour.  And  it  does  not 
appear  in  this  case  that  there  was  any  such  agreement,  but 
the  contrary ;  for  the  plainUff  in  his  replication  has  traversed 
it  (2),  and  the  defendant  has  confessed  the  replication  to  be 
true  by  his  demurrer ;  and  therefore  it  appears  upon  the  re-' 
cord  that  this  bond  was  made  for  a  lawfiil  purpose,  and  not 
for  ease  and  favour,  or  for  any  other  purpose  contrary  to  the 
said  statute.  And  the  case  of  Sir  George  R^nol  against  El- 
wor/hy  *  was  cited  and  relied  upon ;  and  principally  (he  case 
there  cited  of  Sir  Thomas  Perrier,  entered  in  Hilary^  19  Jac.  1. 
Roll.  1202,  which  roll  was  now  produced  and  read  in  court: 
and  it  appeared  that  the  condition  was  the  same  with  the' con- 
dition of  this  bond;  but  there  was  ah  issue  uix)n  the  ease  and^ 
favour,  and  it  was  found  for  the  plaintiff  that  the  bond  was 
not  for  ease  and  favour,  and  thereupon  the  plaintiff  had  judg-^ 
ment  there :  wherefore  judgment  was  also  prayed  for'  the 
plaihtiffhere. 

And  although  the  court  was  in  doubt  at  first,  yet  upon  the 


(2)  The  ease  and  favour  is  the  most 
material  traverse.  1  Lev.  254.  And  if 
issue  be  joined  thereon  h'ttle  evidence 


will  be  sufficient.  1  Sid.  384.  Com.Dig# 
Pleader  (2  W.  25.). 
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reading  of  this  record  they  gave  judgment  here  for  the  plaintiiF  Lenthall 
immediately^  without  any  fiirthet  day  given.  '^^  Cooke. 

Pcnys  of  counsel  with  the  plaintiff,  Jones  and  Saunders  with  ' 

the  defendant. 


Skinner  versus  Andrews.  Case  26. 

Hil.  19  &  20  Car.  II.  Regis.    Roll.  292. 

JUidtSaej-,  7  TJ  E  It  remembered,  that  heretofore,  to  wit,  in  the  For  precedents 
towiL    i  jj  ^^^  ^^  g^  Michael  last  past,  before  our  lord  2ve^'*a5S 
Ae  king  at  Westminster^  csme  Albert  Skinner ^  merchant,  hy  Ralph  either  upon 
Gregge  his  attorney,  and  brought  here  into  the  court  of  our  a^rds^Aem, 
said  lord  the  king,  then  there,  his  certain  bill  against  Thomas  «1^"»  "«•      , 
Andrews  oiLondon,  merchant,  in  the  custody  of  the  marshal  155,  b.    Ler. 
&c.  of  a  plea  of  debt;  and  there  are  pledges  of  prosecution,  ^°*"^^  pf 
to  wk,  John  Doe  and  Richard  Roe;  which  said  bill  follows  in  107.  pl.-3.  116. 
these  words ;  to  wit,  Middlesex^  to  wit,  Albert  Skinner^  mer-  P^-  ^|j  ^^ 
diant,  complains  of  T/tomas  Andrews  of  London^  merchant,  inst.  ss2. 
♦  being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our  fg^Lmt^Ent. 
lord  the  king,  before  the  king  himself,  of  a  plea  that  he  render  96.  99. 
to  him  100/.  of  lawful  money  of  England^  which  he  owes  to,     *[  164  ] 
and  unjustly  detains  from,  him ;  for  that  whereas  the  said  Tho^  Declaration  in 
masj  on  the  28  th  day  of  February ,  in  the  19th  year  of  the  reign  ^^^ 
of  our  lord  Charles  the  Second,  now  king  o(  England ^  at  the 
parish  of  S^.  Clement  Danes,  in  the  said  county,  by  his  certain 
writing  obligatory,   sealed  with   the  seal  of  him  the  said 
J%omas,  and  to  the  court  of  our  said  lord  the  king  now  here 
shewn,  the  date  whereof  is  the  same  day  and  year,  acknow- 
ledged himself  to  be  held  firmly  bound  to  the  said  Albert  in 
the  said  1000/.,  to  be  paid  to  the  said  Albert  Skinnei^y  when  he 
should  be  thereunto  required ;  yet  the  said  Thomas  Andrews 
(although  often  required)  has  not  yet  paid  the  said  1000/.  to 
the  said  Albert  Skinner,  but  to  pay  the  same  to  him  has  hitherto 
altogether  refused,  and  still  refuses,   to  the  damage  of  him 
the  said  ^/&^-/  Skinner  oi  100/.     And  therefore  he  brings 
suit,  &c. 

And  now  At  this  day,  to  wit,  Thursday  next  after  the  octave  Imparlance. 
of  S/.  Hilary  in  this  same  term,  until  which  day  the  said  Tho- 
mas Andrews  had  leave  to. imparl  to  the  said  bill,  and  then  to 
•answer,  &c.  before  our  lord.fhe  king  at  fVestmnster,  come  as 
'fvell  the  said  Albert  by  his  said  attorney,  as  the  said  Thomas 

Vol.1.  R 
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Skirmer  versus  Andrews. 


Skikkbr  v. 

Andrews* 


Defendant 
prap  oyer  of 
the  conditbUf 
let  out  in  hm^ 


C  166  ] 


Arbitreton 
made  no  award. 


AndrMs  by  Basil  Heame  his  uttorney :  and  die  said  T^omof 
defends  the  wrong  and  injnry  Ivhen,  &c.  and  prays  oyer  of 
the  said  writing  obligatory,  and  it  is  read  to  him,  &c;  he 
also  prays  oyer  of  the  condition  of  the  said  writing  obligatory, 
and  it  is  read  to  him  in  these  words ;  to  wit,  <<  The  condition 
'*  of  this  obligation  is  such,  that  if  the  above  bounden  Thomas 
**  Andremsj  his  heirs,  executors,  administrators,  or  assigns, 
**  or  any  of  them,  do  and  shall  for  his  and  their  parts  well  and 
c<  truly  observe^  perform,. fulfil,  and  keep  the  award,  arbi- 
<*  trament,  order,  decree,  final  end,  determination,  and  judg- 
'<  ment  of  Master  Lawrence  Blancard,  Master  Thomas  Sasial^ 
'^  and  Master  Robert  Geffriest  ofLondon,  merchants,  or  any 
'*  two  of  them,  arbitrators,  as  well  on  die  part  and  behalf  of 
**  the  above  named  Albert  Skinner^  as  also  on  the  part  and 
*'  behalf  of  the  said  Thomas  Andrews^  of  their  mutual  consent 
^*  indifferently  named,  dected,  and  chosen  to  arbitrate, 
<*  award,  order,  end,  determine,  and  judge  of,  for,  upon, 
'*  and  concerning  all  and  all  manner  of  actions,  as  well  real 
**  as  personal,  suits,  debts,  debates,  accounts,  reckonings, 
<<  writings,  sum  and  sums  of  money,  claims,  rarianoes,  and 
**  demands  whatsoever  had,  having  been  moved,  stirred,  and 
^<  now  being,  or  depending,  or  intending  to  be  between  the 
<<  sud  parties  in  any  manner  of  wise,  from  the  banning  of 
*<  the  world  unto  the  day  of  the  date  hereof,  so  as  the  same 
<<  award,  arbitrament,  order,  decree,  final  end,  determination, 
^*  and  judgment  of  the  said  arbitrators  of  and  upon  the  pr^ 
**  misesj  be  made  and  given  up,  or  ready  to  be  delivered  to 
**  the  said  parties  in  writing,  indented  under  the  hands  and 
«  seals  of  the  said  arbitrators,  or  any  two  of  them,  upon  or 
*'  before  the  16th  day  of  March  now  next  coming,  at  or  in 
<*  the  now  shop  of  Arthur  MileSf  scrivener,  situate  within 
'*  GreshawrCollege  in  London^  that  then  this  pi*esent  obligation 
*^  shall  be  void,  or  else  to  abide  in  fiill  force  and  virtue/* 
Which  being  read  and  heard,  he  tlie  said  Jltomas  Andrews 
says  that  the  said  Albert  ought  not  to  have  or  maintain  his 
said  action  thereof  against  him,  because  he  says  that  the  said 
Lawrence  Blancard^  Thomas  Rastal^  and  Robert  GeffrieSj  the 
sud  arbitrators  in  the  said  condition  above  mentioned,  on  or 
before  the  said  16th  day  of  Mareh  specific  in  the  said  condi- 
tion, made  no  award  in  writing  of  and  upon  the  said  premises 
ready  to  be  delivered  to  the  said  parties,  to  wit,  at  the  shop  of 
the  said  Arthur  MileSf  scrivener,  situate  in  Gresham'Cottegef 
that  is  to  say,  in  the  parish  of  iS^.  Peter4e^Poor^  m  the  ward  of 
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Broadrstireet^  I/mdan^  aooording  to  th6  tenor  and  effect  of  the  Skinnbil  o. 
said  condition ;  and  this  he  is  ready  to  verify :  wherefore  he  Andrews. 
prays  judgment  if  the  said  Albert  Skintter  ought  to  have  or  ' 

maintain  his  said  action  thereof  against  him^  &c« 

And  the  said  Albert  Skinner  says,  that  by  any  thing  by  the  Replication. 
said  Thomas  Andrews  above  in  pleading  alleged,  he  ought  not 
to  be  barred  from  having  his  said  action  thereof  against  the 
said  J^omas  Andrews,  because  he  says,  that  after  the  making 
of  the  said  writing  obligatory,  and  before  the  day  of  exhibit* 
ing  the  bill  of  the  said  Albert,  to  wit  %  on  the  said  16th  day  •  niis  tdHcet 
of  Mar^  in  the  said  19th  year  of  the  reign  of  our  said  lord  Ji^*^**"** 
the  now  king,  in  the  said  condition  above  mentioned,  at  the  See  the  cue. 
said  parish  of  St.PHer-^e^Poor,  in  the  said  ward  o( Broad^street^ 
Ijondon,  the  said  Lemrence  Blancard  and  Thomas  Bastal,  two  sets  forth  an 
of  the  arbitrators  in  the  said  conditio  above  named  having  J^"i^l^ 
taken  upon  themselves  the  burthen  of  arbitrating  between  the  ailxitraton. 
said  parties,  then  and  there  made  their  award  between  the  said 
parties  of  and  upon  the  premises  in  the  said  condition  above 
mentioned,  in  a  certain  writing  indented,  be&ring  date  the 
same  day  and  year,  under  the  hands  and  seals  of  the  said 
Lawrence  Blancard  and  Thomas  Rastalf,  then  ready  to  be  t  **J^» 
delivered  to  the  said  parties,  to  wit,  at  the  said  shop  of  the  Warner, 
said  Arthur  Miles,  scrivener,  situate  within  Gresham-College  no^C^)- 
aforesaid,  in  London  aforesaid,  to  wit,  in  the  said  parish  of  St. 
Peter4e'Poor,  in  the  said  ward  of  Broad-street,  London,  by 
which  said  award  the  said  Lamrence  and  Thomas  Bastal,  two 
of  the  said  arbitrators,  reciting,  that  whereas  divers  and  several     L  ^^^  J 
debates,  strifes,  and  controversies  had  been  and  then  were  in 
suit,  or  otherwise  depending  by  and  between  the  said  Albert 
Skinner  of  the  one  part,  and  the  said  Thomas  Andrews  of  the 
other  part,  chiefly  concerning  the  hire  and  freight  of  oncf 
fourth  part  of  a  ship  called  the  Neptune  of  London,  bound 
from  London  to  several  foreign  parts,  of  which  said  fourth  part 
the  said  Albert  Skinner  had  been  and  then  was  owner,  and  of 
which  said  ship  Martin  Skinner  then  was  master,  and  con- 
cerning a  certain  debt  due  from  the  said  Thomas  Andrews  to 
the  said  Albert  Skinner,  which  were  all  the  diflerences  appear- 
ing to  the  said  Lawrefice  and  Thomas  the  said  two  arbitrators 
to  be  between  them.    And  whereas  the  said  Albert  banner 
and  Thomas  Andrews  had  referred  the  hearing,  ending,  and 
'final  determination  of  the  said  differences  to  the  said  Law- 
^rence  Blancard,  Thomas  Bastal,  and  Robert  Geffries,  or  any 
-two  of  them,  arbitrators  indifferently  chosen  between  them, 
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Skiknkr  v.:   as  by  the  condition  of  the  said  obligation  mutually  entered 
^Andrews,  ^  l^^^  jjy  ^^^^^^  the  one  ta  the  other,  dated  the  28th  day  of 
'  'February  then  last  past,  and  both  in  the  penalty  of  lOOOA  of 

lawful  money  of  £figf&z7ti/,  with  the  conditions  thereof,  more 
pifdnly  may  appear.     And  whereas  the  said  LcOBrence  BHafi" 
card  and  Thomas  Bastal  had  lieard  and  examined  the  grlev^ 
ances,  allegations,  and  demands  of  both  the  said  parties,  and 
duly  considered  the  same,  and  wishing,  as  much  as  in  them 
lay,  to  i-econcile  the  parties  in  perfect  peace  and  unity,  and 
thereby  to  avoid  further  suits  in  law,  therefore  tlie  said  Imw- 
rence  and  Thcmas  Rastal,  two  of  the  said  arbitrators,  made^ 
published,  and  declared  l^eir  award  and  final  determiaation 
of  and  in  the  premises,  in  manner  and  form  following,  that  is 
to  say :  First,  the  «aid  Lawrence  and  ITiomas  Bastalj  two  of 
the  said  arbitrators,  awarded,  ordained,  a<jjudged,  and  de- 
creed by  the  said  award,  that  the  said  Thomas  Andrews^  his 
executors,  administrators,  or  assigns,  on  or  before  the  l€th 
day  of  July  then  next  following,  should  well  and  fiiithfuUy 
pay  or  cause  to  be  paid  to  the  said  Albert  Skinner^  his  execut- 
ors, administrators,  or  assigns,  at  or  in  the  common  dtniog  hall 
of  the  Inner  Temple^  Ixmdonyhetween  the  hours  of  two  and  six 
in  the  afternoon  of  the  same  day,  the  full  and  entire  sum  of 
46S/.  of  lawful  money  of  England^  for  the  hire  and  freight  of 
the  said  fourth  part  of  the  said  ship,  and  in  satisfaction  of  the 
said  debt  due  from  the  said  Thomas  Andrews  to  the  s&i^Alba'i 
Skinner.     And  the  said  Lawrence  and  Thomas  Bastal^  two  of 
the  said  arbitrators,  further  awarded,  ordained,  adjudged,  and 
decreed  by  the  said  award,  that,  immediately  after  the  pa}*- 
[  16?  ]      ment  of  the  said  sum  of  ^6SL  by  die  said  Thomas  Andrews^ 
his  executors,  administrators,  or  assigns,  to  the  said  Albert 
Skinner^  his  executors,  or  assigns,  the  said  Albert  Skinner  and 
Thomas  Andrews  should  seal  and  execute,  each  to  the  other, 
releases,  by  which  they  should  release  each  to  the  other  all 
actions,  suits,  debts,  differences,  claims,  and  demands  whatso- 
ever of  and  concerning  the  freight  of  the  said  fourth  part  of 
the  said  ship  and  of  the  said  debt,  as  by  the  said  award,  here 
into  court  brought,  more  fully  appears.     And  the  said  Albert 
•  protesting,  says,  that  although  he  the  said  Albert^  fvom  the  day 
of  making  the  said  writing  of  award  hitlierto,  has  well  and 
truly  observed,  performed,  fulfilled,  and  kept  all  and  singular 
the  things  above  specified  in  the  said  award  on  the  part  of  him 
the  said  Albert  to  be  observed,  performed,  fulfilled,  and  kep^ 
.  according  to  the  form  and  effect  of  the  said  award ;  and  pro^ 
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testing  also,  that  the  said  J%omas  Andrews  has  not  observed,  Sicinner  v. 

performed,  fulfilled,  or  kept  any  things  specified  in  the  said  ^Andbbws.^ 

award,  on  the  part  of  him  the  said  Thomas  Andrews  to  be  ob-  ' 

served,  performed,  fulfilled,  and  kept,  according  to  the  form 

mid  eflkct  of  the  said  award,  for  plea  the  said  Albert  Skinner 

says,  that  the  said  Thomas  Andrexvs.has  not  paid  to  the  said  ADdaasignsa 

Albert  the  said  463/.  upon^  the  said  16th  day  of  Jub/  above 

mentioned  in  the  said  award,  in  the  common  dining-hall  of 

-llie  said  Inner  Temple^  London^  between  the  hours  of  two  and 

six  of  the  afternoon  of  the  same  day,  which  he  the  said  Thomas 

Andrews  ought  to  have  paid  there  to  the  said  Albert  upon  or 

before  the  said  day,  according  to  the  form  and  efi*ect  of  the 

said  award,  but  the  same  are  yet  unpaid;  and  this  he  is  ready. 

to  verify :  wherefore  he  prays  judgment,  apd  his  said  debt, 

together  with  his  damages  on  occasion  of  the  detention  of  this 

dehft^  to  be  adjudged  to  him,  &c 

Demurrer; in  the  usual  form,  with  special  oauses,.as  follows:  Special 
And  for  causes  of  demurrer  in  law  upoathe^said  replication,  <>«»^i^''^-' 
be  the  said  Thomas  Andrews^  according,  to  the  form  of  the 
statute  in  such  case  thereof  lately  made  and  provided,  shews 
to  the  court  here  these  causes  following,  that  is  to  say:  for 
that  by  the  said  award  above  mentioned  in  the  said  replica-  ^  16S  }' 
tion,  it  appears  that  the  said  award  was  made  by  all  the  arbi- 
trators specified  in  the  condition  of  the  said  writing  obliga- 
tory, but  it  does  not  appear  by  the  said  award  that  the  said 
Bobert  Geffries^  one  of  the  said  arbitrators,  signed,  sealed,  pub- 
lished, or  delivered  the  said  award,  and  that  the  said  award 
is  in  divers  places  defective,  and  that  the  said  replication  is 
uncertain,  and  wants  form,  &c.  —  Joinder  imdemurrer.  —  But  ^««^  odaUare* 
because  the  couit  of  ouc  said  lord  tlie  king  now  here  is  not 
yet  advised  of  giving  their  judgment  of  and  upon  the  premises, 
a  day  thereof  is  given  to  the  said  parties  before  our  lord  the 
king  at  Westminster^  until  Wednesday  next  after  fifteen  days  of 
Easter^  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  now  king  here  is  not  yet 
thereof,  8cc.  (A  further  continuance  until  Friday  next  after 
the  morrow  of  the  H(dy  Trinity.)  At  which  day,  before  our 
lord  the  king  at  Westminster,  come  as  well  the  said  Albert 
Skinner  as  the  said  Thomas  Andrews,  by  their  said  atto^nies ; 
-  and  thereupon  all  and  singular  the  premises  being  seen,  and 
'  by  the  court  of  our  said  lord  the  now  king  here  fully  under- 
stood, and  mature  deliberation  being  thereof  had,  it  seems  to 
the  court  of  our  lord  the  king  here,  tliat  the  said  plea  by  him. 
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^iNHEB  V.   the  said  J&ett  above  pleaded  in  reply  is  good  and  sufficieal 

^AMPRBWs^^  jjj  [^^  ^  jmyg  ijjg  5j^}j  action  of  him  the  said  Albert  thereof 

maintained  against  him  the  said  Thomas  Jndrems^  as. the  said 

Judgment  f«r    ./fi&er^  Skiimer  hath  above  alleged.     Therefore  it  is  considered 

thepimntiff.      ^j  ^^  ^^  jg^  Skinner  do  recover  against  the  said 

J^amas  Andrews  his  said  debt,  and  his  damages  on  occasion 

of  the  detention  of  that  deb^  to  51.  adjudged  to  the  said 

Albert  Skinner  by  the  court  of  our  said  lord  the  now  king 

here  with  his  assent.     And  the  said   Thomas  Andrews  'm 

mercyy  Sec. 


[  169  3 
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^^'  ^  ^'      "PIEBT  on  an  obligation,  dated  the  8th  of  Februan/f  in  the 
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BTO.  8  Keb.  "^"^  19th  year  of  the  reign  of  the  now  king.  The  defendant 
K  *'  d!bt  P^ys  07^  ^^  die  condition,  which  is,  that  if  the  defendant 
boDdtoper-  perform  the  award  of  Lawrence  Blaneardj  JTumuu  Bastal, 
tote made^  ™^  Bobert  Geffries^  or  any  two  of  them,  &c.  so  as  the  said 
or  before  the  Award  be  made,  Sic.  on  or  before  the  16th  day  of  March 
ti^pi^n^r^  next  ensuing,  &c.  then,  &c  the  defendant  pleads,  no  award 
etstet  that  the  made.  The  plaintiff  replies,  that  Blancard  and  Bastal^  two 
^ezhft^tiM^  of  the  arbitrators,  after  the  making  of  the  said  writing  obli* 
of  die  bill,  to  gatory,  and  before  the  exhibiting  of  the  bill  of  the  plaintiff,  ta 
SrM«M^  ^  ^^  *«  ^^  ^^*  ^^y  ®f  ^^ch,  in  the  19th  year  above 
his  award,  thu  is  moitioned,  made  their  award  upon  the  premises,  and  thereby 
irvermmMhat  awarded  the  defendant  to  pay  money  to  the  p]ainti£^  and  that 
the  award  was    upon  payment  thereof  creneral  releases  should  be  made  by 

made  on  that  %      n    t  •  «  i  ■•        .         i     i      t  »    • 

day,  and  is        each  of  the  parties  to  the  other ;  and  assigned  the  breach  m 
trafenable.        ij^g  non-payment  of  the  money,  &c. ;  to  which  the  defendant 
demurs. 

And  Jones,  of  counsel  with  the  defendant,  took  an  exoep- 
•  tion  to  the  replication,  because  it  is  not  precisely  averred  that 
the  award  was  made  on  or  before  the  16th  day  of  Marck, 
according  to  the  condition ;  but  the  plaintiff  only  alleges  it  by 
a  scilicet  J  which  is  not  traversable ;  for  the  plaintiff  has  said  in 
•his  replication,  that  the  two  arbitrators,  dier  the  making  of 
the  Sfdd  writing  obligatory,  and  before  the  exhibiting  of  the 
biU,  to  wit,  on  the  said  16th  day  of  Marchj  made  their  award ; 
whereas  he  ought  to  have  said,  that  the  two  arbitrators,  after 
the  tnaking  of  the  said  writing  obligatory,  and  upon  die  said 
16th  day  of  March,  made  their  award  without  a  scilicet ;  for 
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he saidf  that  a  videlicet^  or  scilicet^  is  not  traversable  inany  Skinner «• 
case ;  for  if  it  be  repugnant  to  the  preceding  matter,  it  is  alto^-  ^Andrrws.>^ 
gether  void ;  and  if  it  be  not  repugnant,  yet  it  serves  only  to  ' 

explain  the  preceding  matter,  and  not  to  enlarge  it,  or  to  make 
it  bear  another  sense  than  it  of  itself  imports.  And  here  it  ia- 
matter  of  substance,  whetlier  tlie  award  was  made  on  or  before 
the  16th  day  of  Marchj  which  ought  to  be  precisely  alleged, 
and  18  traversable  on  the  other  side ;  for  the  award  might  be 
made  before  the  exhibiting  of  the  bill,  and  yet  not  before  or 
upon  the  said  16th  day  of  March ;  and  such  award  so  made 
would  not  conclude  the  defendant;  and  so  he  concluded  the- 
replication  was  bad. 

And  aft^wardsy  at  anotlier  day,  it  was  moved  by  Maynard 
kii^s  Serjeant,  and  Saunders  on  the  part  of  the  pldntifi^  that 
the  replication  was  good,  notwithstanding  the  exception  taken 
fay  Jones.    And  they  agn^eed  that  a  videlicet^  or  scilicet^  which  A  Tidclicec  re- 
is  rqingnant  to  the  preceding  matter,  is  merely  void  (l) ;  but  p^SediJgmrt* 
they  said  *  that  where  a  scilicet  is  not  repugnant  to  the  pre*  ter  isvoid,  but 
ceding  matter,  but  well  agrees  with  it,  there  the  videlicet^  or  ^th  i^  it^T 
scittcety  is  a  direct  affirmation,  and  shall  be  taken  positively ;  as  ^^^  ^^^aam 
in  Hob.  172.  f  a  videlicet  shall  make  a  restriction  where  the  be  uken  posi- 
words  are  general,  and  it  must  of  necessity  be  positive  and  by  **^^'|  -^ 
way  of  direct  affirmation,  for  otherwise  it  could  not  do  so.  ^  studiy  and  ' 
And  the  case  in  Cro.  Jac.  61d»  620«,  :|:  is  direct  in  the  point ;  Butler's  case. 
for  there  the  plaintiff  declared,  that  in  consideration  that  he,  \^  Keyne.^ 
tA  the  request  of  the  defendant,  would  travel  with  him  from 
Devonshire  to  Lotidon  to  search  for  a  will,  the  defendant  pro- 
mised to  pay  him  4/.;  and  the  plaintiff  averred,  that  after- 
wards, to  wit,  on  ih^Jifteenth  of  Aprils  in  the  18th  of  king 
James,  he  performed  the   journey.      The  defendant  then 
pleaded,  that  before  the  journey,  to  wit,  on  the  sixteenth  of 
April,  in  the  18th  of  king  James^  he  discharged  the  pdaintiff 
from  his  journey :  and  adjudged  that  tlie  plea  was  bad,  because 
the  journey  was  alleged  to  be  ih^JifieentkAx^  of  April,  and  • 
so  before  the  sixteenth  day,  being  the  day  of  the  dbcharge,^ 
and  then  the  defendant  had  not  answered  it.     And  thb  court 
there  took  the  scilicet  to  be  a  direct  affirmation  of  the  dajf  of' 
the  making  of  the  journey ;.  for  otherwise  the  defendant's  plea, 
as  to  that  matter  had  been  sufficient. 

And  all  the  court  in  thb  case  was  of  opinion  that  the  sci-* 
licet  was  sufficient,  and  that  the  matter  was  positively  enough 
,  _  i_j  _  _    '  _  ~       "  ~ 

(1)  See  ante,  p.  rra.  note  (8).- 
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Skinner  v.    alleged  by  the  scilicet.    And  they  said,  that  they  could  not 

Andrbw&.^  intend  but  that  the  award  was  made  upon  the  day  mentioned 

'  in  the  scilicet^  namely,  upon  the  said  16th  day  of  March j 

according  to  the  condition,  and  upon  no  other  day.    And  by 

all  tlie  court  the  plaintiff  had  judgment.  (2.) 


Case  27.  Cook  versm  Garrard* 

HiL   16  &  17  Car.  XL  Regis.   Rol.  SS. 

E*»cxf  I  Tl  E  it  remembered,  that  on  Monday  next  after  the 

to  wit.  i  jj  octave  of  S/.  Hilary  in  this  same  term,  before  our 

lord  the  king  at  fVesiminslerj  came  Gideon  Cook  by  Nicholas 

Jekylly  his  attorney,  and  brought  here  into  the  court  of  our 

said  lord  the  king,  then  there,   his  certain  bill  against  Sir 

Francis  Gerrard  knight,  in  the  custody  of  the  mar^al,  &c«  of 

a  plea  of  trespass  and  ejectment ;  and  there  are  pledges  of 

prosecution,  to  wit,  Jchn  Doe  and  Richard  Roe  ;  which  said 

Declaration  in    bill  follows  in  these  words^  to  wit:  Essex,  to  wit,  Gideon 

eiectment.  ^^^  complains  of  Sir  Francis  Gerrard  knight,  being  in  the 

custody  of  the  marshal  of  the  marshalsea  of  our  lord  the  king, 

[  171  3      before  the  king  himself;  for  that  whereas  one  Thomas  Kempe 

(2)  In  the  report  of  this  case  in  Si-  Knight  v.  Preston,      Gilb.  Hist.  C.  B. 

ilerfin  it  is  said,  <<  it  was  agreed  by  all,  3d  edit.  132.     1  Black.  Rep.  494<,  495. 

••  that  if  the  demurrer  had  been  special.  Bishop  ofLincolnv.  Wolferstan.  5  Term 

•^judgment  must  have  been  given  for  Rep.  71.   The  King  v.  The  Mayor  of 

«  the    defendant."      Hov/ever  in  the  York.      Ibid.  356.  The  King  v.  John 

case  of  Bissex  r.Bissex,  3  Burr.  1729.  Arnold,      1  Term  Rep.  656.   Green  v. 

which  is  precisely  the  same  case  with  Rennett,    6  Term  Rep.  460.  Grimwood 

the  present,  there  was  a  special  demur-  v.  Barrit.    In  which  last  case  it  was 

rer,  and  the  case  as  reported  by  Siderfin  adjudged,  that  where  an  averment  is 

was  cited  in  support  of  it.    But  the  material,  the  addition  of  a  videlicet  does 

court  overruled  it,  and  said  that  Satin-  not  render  it  immaterial.    So  if  the  day 

tiers  was  much  the  most  accurate  re-  laid  in  a  declaration  be  material,  it  must 

porter  of  his  time,  and  they  held  upon  be  proved,  notwithstanding  it  be  laid 

the  authority  of  the  case  as  reported  by  under  a  videlicet.    See  5  East,  244.  The 

him,  that  the  day  was  sufficiently  alleged  King  v.  Stevens^  and  2  Ld.Raym.  1272. 

under  a  videlicet,  and  might  have  been  Reg.  v.  Baines.  [a] 
traversed.     And  so  is  2  Wills.  335. 


[a]   See  more  fully  as  to  the  effect  of  the  addition  or  omission  of  a  sciliat, 
post.  vol.  ii.  290.  a.  n.  ( 1  )• 
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on  tile  20th  dey  of  October^  in  the  16th  year  of  the  reign  of     Cook  v. 
onr  lord  dories  the  Second,  now  king  of  England^  &c.  at    Gerrard. 
FinMngJldd,  in  the  said  county,  had  demised,  granted,  and  ' 

to  fimn  let  to  the  said  Gideon^  six  messuages,  six  cottages,  one 
water  corn-mill,  one  windmill,  SBO  aci*es  of  land,  40  acres 
of  meadow,  200  acres  of  pasture,  and  100  acres  of  wood, 
with  the  appurtenances,  in  Fvichingjkld  aforesaid,  and  Samp^ 
Jbfd'Pafva^  in  the  said  county;  to  have  and  to  hold  the  said 
tenements  with  the  appurtenances  to  the  said  Gideon^  from 
the  feast  of  St.  Michael  the  Archangel  then  last  past,  unto  the 
end  and  term  of  five  jears  thence  next  following,  and  fully 
to  be  complete  and  ended;  by  virtue  of  which  said  demise 
the  ftaid  Gideon  entered  into  tlie  said  tenements  with  the  ap-' 
partenances,  tuid  was  thereof  possessed  until  the  said  Francis 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force 
and  arms,  8tc.  entered  into  the  said  tenements  with  the  ap- 
purtenances, in  and  upon  the  possession  of  him  the  said  Gt- 
ddon  thereof  and  ejected,  expelled,  and  amoved  him  the  said 
'Gideon  from  his  said  farm,  his  said  term  therein  being  not 
ended,  and  him  the  said  Gideon  from  his  said  possession 
therei^f  has  kept  out,  and  still  keeps  out,  and  other  wrongs 
to  him  did  against  the  peace  of  our  said  lord  the  now  king, 
and  to  the  damage  of  him  the  said  Gideon  of  5L  :  and  there^ 
fore  he  brings  suit,  &c« 

And  the  said  Sir  Francis  Gerrdrd^  by  Humphry  Davis  his 
attorney,  cornels  and  defends  the  force  and  injury  when,  &c. 
and  says,  that  he  is  not  thereof  guilty,  and  of  this  he  puts 
hihiself  upon  the  country ;  and  the  said  Gideon  thereof  like- 
wise :  therefore  let  a  jury  thereof  come  before  our  lord  the   Fj». 
king  at  Westminter^  on  Thursday  next  after  the  Purijkation  of  ^*J^2Si 
the  Blessed  Mary^   and  who  neither,  &c.    to  recognise,  &c. 
because  as  well,  &c. ;  the  same  day  is  given  to  the  said  parties 
there,  &c. :  afterwards,  the  process  thereof  is  continued  be- 
tween the  parties  aforesaid,  of  the  plea  aforesaid  by  the  jury 
being  respited  between   them,    before  our   lord  the  king  at 
Westminster  J  until  Wednesday  next  after  fifteen  days  oi  Easter  Nmprmt, 
thence  next  following,  unless  the  justices  of  our  lord  the  king 
assigned  to  take  assizes  in  the  said  county  shall  have'  come 
before  that  time,  on  Monday  the  ISth  day  of  JforrrA,  at  BretU-^ 
wood  J  in  the  sidd  county,  according  to  the  ibrm  of  the  statute, 
&c.  by  reason  of  the  de&ult. of  jurors,  &c.:  at  which  day, 
before  our  lord  the  king  at  Westmihster,  come  the  said  parties 
by  their  said  attornies,  &c.:  and  the  s&id  justices'  of  our  said 
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Cook  v.     lord  the  king  of  assizes,  before  whoni)  &c»  SQiithere  tbellf  m- 

Gkrrarp,^  cord  had  before  them  in  these  words,  to  wit : 

jPortea/  Afterwards,  at  the  day  and  place  within  contained,  be&we 

Sir  Samuel  Brcnm  knight,  one  of  the  justices  of  our  lord  the 

king  of  the  bench,  and  ThamasLeey  this  time  associated  toSir 

Orlando  Bridgman  knight  and  baronet,  chief  justice  of  our  said 

lord  the  king  of  the  bench,  and  the  said  Sir  Samuel  Brawny 

justices  of  our  said  lord  the  king  assigned  tatake  assizes  in  the 

said  county  otEssex^  accordii^  to  the  form  of  the  statute,  &c. 

(the  presence  of  the  said  Sir  Orlando  Bridgman  being  not  ex* 

[  172  }     pected  by  virtue  of  his  said  majesty's  writ  of  Si  nan  omnesp 

•  Vid.  F.N.B.  g^  9^  QioQe  3g  ^ell  the  within-named  Gideon  Cooky  as  the 

within-written  Sir  Franck  Gerrard  knight,  by  their  attinmes 
within  contained  r  and  the  jiirors  of  the  jury,,  wheieof  men* 
tion  is  within  mad^  being  called,,  some  of  tbem^  to  wit» 
Somcof  the      J.  (7.,  J.  T.,  N.  C,  A.J^  F.C^  and  T.  W.^  come  and  are 
jury  Wf^'       sworn  upon  the  said  jury  ;  and  because  the  rest  of  the  jurors 
Talci  pimyed.     of  the  said  juiy  did  not  appear,  therrfoie  odiers  of  the  by- 
standers, being  chosen  for  this  purpose  by  the  sheriff  of  the 
said  county,  at  the  request  of  the  said  Gideon  Cook^  and  by  the 
command  of  the  said  justices,  are  newly  appointed,  whoee 
names  are  affiled  to  the  within-written  panel,  according  to 
the  form  of  the  statute  in  such  case  lately  made  and  proTided, 
and  the  jury  so  newly  appointed,  to  wit,  L^L^  T.  N.j  JLB.i 
c7-  G.,  lU  C,  and  W*  /f.,  being  called,  likewise  come,  who, 
together  with  the  said  other  jury  first  impanelled  and  sworn, 
being  elected, '  tried,  and  sworn  to  speak  the  truth  of  the 
Special  verdict,  within-contained,  say  upon  their  oath,  that  long  before  the 
within-time  when  the  withhi-mentioned  trespass  and  fgect- 
ment  are  within  supposed  to  be  made^  one  Sir  Robert  Kempe 
Sir  R.K.  Mind  knight  was  seised  (among  other  thinas)  in  his  demesne  as  of 

in  fee,  made  his   -     ®/.       j  •      .u        -.u-  •..        .  *  vu   .u 

wiU  in  writing,  fo^  of  ^^^  ^^  ^he  within-written  tenements,  with  the  appur- 
tenances ;  and  that  the  said  Sir  Bobert  Kempe  knight,  being 
so  thereof  seised,  afterwards,  and  before,  the  said  time  when, 
&C.  to  wit,  on  the  SOth  day  of  October^  in  the  14th  year  of 
the  reign  of  our  said  lord  die  now  king^  made  his  last  will  and 

•  See  poift,  testament  in  writing  (1)  *,  in  these  words  following;  that  is  to 
WilUetoutin  say,  *^  I  give  and  bcqucadi  unto  my  loving  wifo^  dame  EUeaieM 
kme  verba.         ci  jQgnipej  One  annuity  or  yearly  ren^^harge  of  two  hundred 

(1)  Since  the  stutute  of  frauds,  <<  the  said  testator  in  the  presence  of 
29  Car.  2.  c  3.  s*  5.  it  is  proper  to  add,  **  three  witnesses,  who  duly  and  pre- 
*<  and  which  was  duly  executed  by  him    <'  perly  attested  such  execution**' 
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^_. ^    •  amumh  to  be  issuing  and  payable  yearly  out  of     Cook  v* 

^  JOf  manors  of  Sprnfties-haU^  in  Ftnchingjteld  aforesaid,  and  ,    *"^^^^'j 

^  out  of  all  the  lands  thereunto  belonging,   and  out  of  all  ' 

^  other  my  lands,  tenements,   and  hereditaments  in  Finch^ 

**  if^Jldd  aforesaid,  except  my  manor  oiJekyllSi  now  in  the 

^  OGoipation  of  Robert  Choate^  and  two  parcels  of  wood* 

^  ground,  called  Bradfidd-wood  and  Cheerc'^woody  now  in  my 

^  own  occupation,  and  also  except  my  other  lands  now  in 

**  jointure  to  my  daughter  Ruth  Kempe:   the  said  annuity 

**  of  two  hundred  pounds  ^per  annum  to  be  paid  to  her  or  her 

'*  assigns,  for  and  during  the  term  of  her  natural  life,  by  hotf- 

^  yearly  payments,  at  JjoAf-dcnf  and  Michaelmas  yearly,  by 

*^  equal  portions,  the  first  payment  thereof  to  begin  fmd  to 

**  be  paid  at  the  first  of  the  said  feasts  which  shall  first  and 

^  next  happen  after  the  time  of  my  decease^  in  full  satisfac- 

^  tion  of  all  such  dower  and  thirds,  as  the  said  dame  Eliza- 

^  beih  should  or  might  daim  out  of  my  lands  after  my  decease^ 

^  and  according  to  certain  articles  of  agreement,  bearing  date 

^^  the  third  day  of  May  1662,  made  between  me  the  said  Sir 

^  Bobert  Ejempe  of  the  one  part,  and  Thomas  Steward  esquire, 

*<  fether  of  the  said  dame  Elizabeth  my  now  wife,  of  the  other  v  C  17^  3 

^  part.    And  my  further  will  and  mind  is,  and  I  do  hereby 

^  will  and  devise,  that  the  said  dame  Elizabeth^  my  loving 

**  wife,  have  diejree  use  of  my  manor-house,  called  Spaynes- 

^^  hallf  and  the  orchard  and  garden  thereunto  belonging,  and 

**  the  free  usf  of  all  my  goods  there,  both  within  doors  and 

<<  without,  for  die  space  of  one  whole  year  next  after  n^ 

'*  decease.    And  my  further  will  and  meaning  is,  that  if  in 

«  case  I  should  happen  to  die^  leaving  the  said  dame  Elizabeth 

•c  my  loving  wife  with  child,  and  the  same  child  shall  be  a 

*^  son,  then  my  will  and  mind  is,  and  I  do  hereby  give,  will, 

^*  and  devise  all  that  manor  house  called  Spaynes-haUj  and  all 

^  my  lands,   tenements,   and  hereditaments  thereuntp  be- 

^  longing,  and  all  other  my  lands,  tenements,   and  here- 

*'  ditaments  whatsoever  in  Einchingjidd  aforesaid,  and  else- 

^  where  in   the  said  county  c^  Essex^  except  my  manor 

'*  of  Jeh/lk  and  lands  thereunto  belonging,  and  two  par- 

^  ceb  of  wood-ground  called  Bradfield-wood  and  Cheere-woodf  ' 

^  with  the  appurtenaacesy  to  my  said  after-bom  son,  and 

<*  to  his  heirs  and  assigns  for  ^ever.    And  my  further  mind 

**  and  desire  is,  that  in.  case  I  leave  a  son,  that  the  sale  of 

'<  the  said  manor  of  JekyUsy  and  the  two  parcels  of  wood- 

^*  ground  called  BradJieUrViood  and  Cheeie^xoood^  may  be 
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Ck>oK  V.      «  sparedy  and  die  lands  not  sold,   bvt  that  the  said  soinr 
^ Gerhard.^  ti  ^f  ^^q  thousand  pounds  may  be  paid  out  of  the  revenue 
'  "  of  my  estate,    after  my  decease,   not  chaif^ed  with  any 

**  rent-charge  or  jointure,  and  out  of  my  said  loving  wife's 
**•  marriage-portion,  which  is  now  remaining  in  the  hands  of 
^  lyunnas  Steward  esquir^  her  father,  when  the  same  shall 
^  become  due,  and  be  unpaid  at  the  time  of  my  decease,  and 
**'  by  the  sale  of  such  woods  and  timber  which  I  do  hereby 
**  appoint  to  be  sold,  as  may  be  conveniently  raised,  not  de- 
**  facing  the  seat  And  my  further  will  and  mind  is,  that  in 
**  case  I  shall  happen  to  die,  leaving  the  said  dome  Elizabeth 
*''my  wife  with  child  of  a  daughter,  then  my  will  and  mind 
^  is,,  and  I  do  hereby  give,  wiU,  and  devise  all  that  my  manor 
**  oiJehfisj  and  all  the  lands,  meadows,  and  pastures  there- 
*'  unto  belonging,  with  the  iq^purtenances,  and  also  all  that 
'^  parcel  of  wood-ground  called  Cheere^isooody  and  that  other 
**  parcel  of  wood-ground  called  Brad/leld-wood ;  and  also  all 
^  that  messuage^  tenement,  or  &rm  in  Finchingjleld  aforesaid, 
'^^  and  all  the  lands  thereunto  belonging,  called  by  the  name 
•^  o(  Lg^mitts  and  Mortimers^  or  otherwise^  with  the  appurte- 
^^  nances,  now  in  the  tenure  of  Joseph  Choate^  being  of  the 
^  yearly  value  of  threescore  and  two  pounds;  and  also  aH 
^'  that  parcel  of  wood«<>ground,  lying  in  Finchingjleld  aforesaid, 
[  1?4  ]  <<  near^  adjoining  to  the  form  last  before-mentioned,  call^ 
**  Frithwoodj  containing  by  estimation  twelve  acres  more  or 
**  less,  being  of  the  yearly  value  of  six  pounds;  and  also  all 
**  that  messuage,  tenement,  or  farm  called  HovelSy  and  all  the 
<<  land  now  therewith  used  with  the  appurtenances,  in  Finch^ 
*^  ingjteld  aforesaid,  now  in  the  occupation  o(  Edward  Zjunn 
*^  the  younger,  his  assignee  or  assignees,  being  of  the  yearly 
**  value  of  forty-five  pounds;  and  also  all  that  messuage, 
'*  tenement,  or  farm  called  by  the  name  of  the  moiefy  of  the 
*^  manor  ofCockfielis  with  the  appurtenances  in  FincJdng^fidi 
<*  aforesaid,  and  all  the  lands  now  therewith  used,  now  in  the 
'  "  tenure  of  Qeorge  Barnard^  and  of  the  yearly  value  of  fitly 
'  *'  pounds,  to  the  said  Mary  Kempe  my  grandchild,  and  to  any 
<'  such  after-born  daughter,  equally  and  indifferently  to  be 
^'  divided  betwixt  them  part  and  part  alike;  to  have  and  to 
**  hold  the  said  manor  of  JehfUs^  and  the  two  parcels  of 
'<  wood-ground  called  Chcere-maood  and  Bradfield'Wod^  imme- 
"  diately  itom  and  after  my  decease^  to  the  said  Mary  Ktmpe 
'<  and  my  said  afier-bom  dau^ter,  for  and  during  the  term  of 
<<  their  natund  lives,  doing  no  strip  or  waste:  and  afier  the 
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*^  several  deceases  of  the  said  Mary  Kempe  and  my  said  after-      Cook  v. 

*•  bom  daughter,  I  will  and  devise  the  same  premises  unto  the    Gerrard. 

"  heirs  of  the  body  of  the  said  Mary  Kempe  and  my  said  after-  ' 

^  bom  daughter  lawftilly  to  be  begotten,  equally  betwixt  them 

<<  to  be  divided;  and  if  it  shall  happen  I  have  no  after*born 

<*  son,  or  any  such  after-bom  daughter,  then  I  will,  give,  and 

*<  devise  all  and  singular  my  said  manors  of  Jeiyllsj  and  the 

**  lands  thereunto  belonging;   and  the  said  two  parcels  of 

<<  wood-ground  called  Cheere^wood  and  Bradfield-fmood^  unto 

<*  the  said  Mary  Kempe,  and  to  the  heirs  of  her  body  lawfully 

*<  to  be  begotten,  for  ever,  and  to  have  and  to  hold  the  farm 

**  called  Lymitis  and  Mortimers^  with  the  appurtenances,  now 

**  in  the  tenure  of  Joseph  Choate,  the  parcel  of  wood^ground 

**  called  the  Friihj  the  farm  called  Hovels^  in  the  occupation 

^  of  Edward  Lunn,  and  the  moiety  of  the  manor  of  Cod^ldsj 

'*  and  the  lands  therewith  used,  in  the  tenure  of  George  Bat'' 

**  nardj  to  the  said  Mary  Kempe  and  my  said  after-bom  daugh- 

*'  ter,  immediately  from  and  after  the  decease  of  dame  EUza- 

'<  beth  Kempe  my  now  wife,  for  and  duruig  the  term  of  their 

<*  natural  lives,  doing  no  strip  or  waste;  •  and  after  the  several 

^'  deceases  of  the  said  Mary  Kempe  and  my  said  after-bom 

*<  daughter,  I  will,  give,  and  devise  the  said  last-mentioned 

''  premises  unto  the  heirs  of  the  body  of  the  said  Mary  Kempe 

^^  and  my  sidd  after-bom  daughter  lawfully  to  be  begotten, 

'*  equally  and  indiflferently  betwixt  them  to  be  divided  part  and 

'<  part  alike ;  and  if  it  shall  happen  I  have  no  after-bom  son, 

'<  nor  any  such  after-bom  daughter,  then  I  will  give  and  de- 

'<  vise  all  and  singular  the  said  last-mentioned  premises,  in  the 

**  tenure  o(  Joseph  Choaie,EdxDardLtmn,  and  George  Barnard  J  .  [  175  ] 

^*  and  the  parcel  of  wood  ground  called  the  Friths  in  my  own 

<c  occupation,  after  the  decease  of  dame  Elizabeth  my  now 

**  wife,  unto  the  said  Maty  Kempe,  and  to  the  heirs  of  her 

•*  body  lawftilly  to  be  begotten,  for  ever.    And  because  I  am 

**  very  desirous  to  continue  the  possession  of  the  capital  mes- 

^  suage  called  Spaynes-hall,  in  Finchingjield  aforesaid,  and  of 

^  divers  lands  thereunto  belonging,  in  the  name  and  blood  of 

<*  the  Kempesj  so  long  as  it  shall  please  Almighty  God,  in  case 

^  I  leave  no  heir  male  of  my  body  lawfully  begotten,  in  which 

<'  name  and  blood  it  hath  continued  for  many  ages  past,  and 

*^  in  pursuance  of  a  promise  and  engagement  by  me  heretofore 

*^  made  to  my  late  dear  uncle  WiUiam  Kempe  esquire,  deceased, 

*^  for  the  purpose  aforesaid,  when  he  gave  the  same  to  me ;  I 

^  do  therefore  hereby  wtll,^  give,  and  devise  the  said  capital 
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Cook  v.      ^*  me98U8g6  called  Spat/nesJudl^  wd  lands  aforesaid,  in  numner 
Gkrbard*^  "  "*^  ^'^^"^  following :  Rem^  I  give  and  bequeath  to  my  loving 
'  "  kinsman  Thomcis  Kempe^  citizen  and  draper  of  London^  aU 

*^  that  my  said  capital  messuage  called  Spaj/nesr-haUy  and  aU 
f^  the  lands  thereunto  belonging,  and  all  other  my  lands, 
^'  tenements,  and  hereditaments  whatsoever,  with  their  and 
«  every  of  their  appurtenances  in  Finchingjleld  aforesaid,  and 
*'  Samgfbrdf  in  the  said  county  of  Essex,  not  heretofore  by 
'<  this  my  last  will  and  testament  willed  and  devised,  or 
"  otherwise  settled  and  disposed  of  by  any  act  by  me  hereto* 
^<  fore  lawfully  executed,  to  have  and  to  hold  all  and  singular 
^'  the  said  ciqf)ital  messuage  called  Spca/nes^halli  and  all  other 
<<  the  before  mentioned  premises  with  the  appurtenances, 
'<  unto  the  said  Thomas  Kempe^  inunediately  from  and  aftor 
<<  the  expiration  of  one  wiiole  year  next  afler  my  decease^  and 
'^  the  decease  of  Ruth  Ketnpe  my  daughter-in»law,  for  and 
.'^  during  the  term  of  his  natural  life,  doing  no  strip  or  waste  $ 
'^  and  after  the  decease  of  the  said  Thomas  Kempe,  I  will,  give^ 
'^^  and  devise  the  same  premises  to  Thomas  Kempe,  eldest  sod 
'^  of  the  said  Thomas  Kempcj  by  Elizabeth  his  now  wife,  fw 
*<  the  term  of  his  natural  life,  doing  no  strip  or  waste;  and 
'<  after  his  decease,  to  the  heirs  mal^  of  the  body  of  the  said 
"  Thomas  Kempe,  the .  son  lawfully  to  be  b^potten ;  and  -for 
^  de&ult  of  such  issue,  to  the  use  and  behoof  of  the  heirs 
<'  males  of  Thomas  Kempe  the  father,  lawfiiUy  begotten  or  t» 
"  be  begotten ;  and  for  default  of  such  issue,  then  to  the  use 
*^  and  behoof  of  the  right  heirs  males  of  me  the  said  Sir 
'^  Bjobert  Kempe  for  ever.  And  my  forther  will  and  mind  1% 
*^  that  the  said  Thomas  Kempe  and  his  heirs  respectively,  ia 
^*  consideration  of  die  devise  aforesaid,  immediately  fixxn  and 
*^  afler  the  decease  of  BuUi  Kempe  my  daughter-in-law^  shall 
[  J  76  ]  f^  pay  unto  my  godson  Robert  Ouilawj  out  of  the  rents  and 
^^  profits  of  the  jointure-lands  of  the  said  Ruth  Kempe,  for  and 
^^  during  the  natural  life  of  him  the  said  Robert  OutktWf  one 
*^  annuity  or  yearly  rent-charge  of  twenty  pounds  jier  arnium^ 
^*  by  half-yearly  payments,  at  Ladjf'dmf  and  .Mkhaelmos 
'^  yearly ;  and  unto  Edward  Osborne  my  nephew,  the  like  sun 
*'  of  twenty  pounds  per  annumi  by  half-yearly  payments,  at 
*^  Lady^day  and  Michaelmas  yearly,  during  his  natural  life^ 
'*  and  unto  William  Doughty  my  nephew,  the  like  sum  of 
<<  twenty  pounds  by  half-yearly  payments,  at  Lady'^iajf  and 
*<  Michaelmas  yearly,  for  and  during  the  term  of  hb  natoral 
^\  life ;  and  unto  Elizabeth  Outlaw,  the  daughter  of  my  nephew 
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^  T?komas  Outfow,  the  sum  of  tnrenty  ponnds  per  annimij  by     Cook  o. 
**  lud^early  paymentft»  at  LaAf-^Uuf  and  Mkhadmas  yearly^    GEaaAKp;^ 
••  during  hor-  natoral  life.    And  my  will  and  mind  is,  that  if  " 

'*  all  or  any  of  the  said  annuities  or  reqt-charges  shall  hiqf>pen 
^*  to  be  bdiind  and  unpaid  by  the  space  of  fourteen  days  after 
^<  Ladf^'dajf  and  Mkhadmas  yearly,  being  lawfully  demanded 
^  at  Spm/nes^hall  aforesaid,  diat  then  and  at  all  times  after  it 
^<  ^all  and  may  be  lawful  to  and  for  the  parties  above  named, 
^  fmd  every  or  any  of  them,  to  enter  into  all  or  any  part  of 
*^  the  lands,  which  were  the  jointure-lands  of  the  said  Sutik 
^  Kempe^  after  the  decease  of  the  said  Buih^  and  distrain,  and 
^  the  distress  and  distresses  there  taken  and  found,  to  take, 
^  lead,  drive,  and  carry  away,  and  the  same  to  retain,  keep, 
^<  or  sell,  rendering  back  the  overplus,  until  he,  her,  or  they 
^  be  severally  paid  their  several  annuities  before  mentioned, 
**  and  the  artearages  of  the  same^  if  any  shall  happen  to  be. 
^  And  my  will  and  mind  is,  that  the  first  payment  of  the  said 
^  several  annuities  shall  commence  and  begin  to  be  paid  at 
^  the  first  of  the  said  feast-days  as  shall  firs  and  next  happen 
**  after  the  death  or  decease  of  the  said  Ruth  Kempe,*  as  by 
the  smd  will  to  the  siud  justices  and  jury  now  here  shew^i, 
proved^  read,  and  given  in  evidence,  more  fiilly  appears.  And 
the  jurors  aforesaid,  upon  llieir  oath  aforesaid,  ftirther  say, 
that  the  siud  Bttth  Kempewidow^  daughter-in-law  of  the  said  Sir 
Robert  Kempe  knight,  named  in  the  said  will,  and  lately  the  wife 
of  one  William  Kempe  esquire,  deceased,  the  only  son  and  heir 
appanent  while  he  lived  of  the  said  Shr  Babert  Kempe  knight, 
survived  the  said  WiUiam  Kempe  her  husband,  and  is  still  in 
fiill  Hfe ;  and  that  the  said  Both  Kempe^  at  the  time  of  making 
the  said  will,  and  of  the  death  of  the  said  Sir  Robert  Kempe^  had 
divers  lands  and  tenements,  odier  than  the  lands  and  tenements 
mentioned  in  the  declaration,  and  which  also  belonged  to  the 
said  capital  messuage  at  the  time  of  making  the  said  will  and 
of  the  death  of  the  said  Sir  Robert^  settled  upon  her  for  her 
jointure  for  the  term  of  the  life  of  her  the  said  Ruth^  of  the  [  177  ] 
reversion  of  which  said  lands  so  in  jointure  to  the  said  Ruih 
for  the  term  of  her  life,  the  said  Sur  Robert  Kempe^  at  the  said 
time  when  the  last  will  and  testament  was  above  made  by  him 
the  said  Sir  Robert  Kempe,  and  also  at  the  time  of  the  death  of 
him  the  said  Sir  Robert,  was  seised  (among  other  things)  in 
fee.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  fur- 
'  ther  say,  that  the  said  William  Kempe  was  the  only  son  and 
'  bar  apparent,  whQe  he  lived,  of  the  smd  Sir  Robert  Kempe 
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CooR  0.      of  bis  body  begotten,  and  that  he  the  siud  William  Kempe 
Gbarard.    j[|3^  jgsue  ^f  the  body  of  him  the  said  William,   upon  the 
^  body  of  the   said  Buth   his  wife  begott^,    one  daughter, 

namely,  Mary  Kempe,  which  said  Mary  Is  the  daughter  and 
heir  of  him  tlie  said  William  Kempe  g  and  that  .afterwards  and 
before  the  said  time  when,  &c.  and  before  the  death  of  the 
said  Sir  Bobert  Kempe,  fatlier  of  him  the  said  William  Kempe, 
to  wit,  on  the  15th  day  of  January,  in  the  year  of  our  Lpi^ 
1660,  the  said  William  Kempe,  9tMnchingfield  aforesaid,  died, 
and  die  said  Maiy  Kempe  survived  him  the  said  William 
Kempe,  and  is  yet  in  full  life.  And  the  jurors  aforesaid,  upon 
.their  oath  aforesaid,  further  say,  that  the  said  S\vB4>bert  Kempe 
knight,  being  so  seised  as  aforesaid,  of  apd  in  the  said  tc^e* 
ments,  with  the  appurtenances  in  the  said  declaration  men* 
tioned,  and  likewi3e  of  the,  said  reversiqn  as  aforesaid,  after- 
wards, and  before  the  said  time  when,  &c.  to  wit,  on  the  3d 
day  oi  September,  in  the  15th  year  of  the  reign  of  our  said  lord 
die  now  king  at  F.  aforesaid,  died  so  thereof  seised,  without 
heir  of  his  body,  .other  than  the  said  Mary,  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  say,  that  the  said 
Thomas  Kempe,  named  in  the  within  written  declaration,,  who 
demised  to  the  said  Gideon  Cook  the  said  tenements,;  with  the 
appurtenances  in  the  said  declaration  motioned,  apd  TAonias 
Kempe,  likewise  abovemenlioned  in  the  said  last  will  and  testa- 
ment of  the  said  Sir  Bjobert,  are  one  and  the  same  person,  and 
not  other  or  different ;  and  that  afterwards  and  before  the 
.said  time  when,  &c.  and  after  the  term  of  one  whole  year 
after  the  death  of  him  the  said  Sir  Bobert  Kempe,  to  wit,  on  the 
'  15th  day  of  October, ,  in  the  16th  year  of  the  reign  of  our  said 
lord  the  now  l^ing,  he  the  said  Thomas  Kempe  entered  into  the 
.  capital  messuage  called  Spaynes-hall,  being  the  said  messuage 
devised  to  the  said  Elizabeth  Kemp  for  one  year,  and  into  th(e 
lands,  tenements  and  hereditaments  with  the  appurtenances 
thereunto  belonging  and  appertaining,  being  thesamemessuag^ 
and  the  same  tenements  with  the  appurtenances,  as  well  in 
manner  and  form  aforesaid  devised  in  the  said  last  will  and 
testament  to  the  said  Thomas  Kempe  as  above  mentioned  in  the 
said  testament,  as  mentioned  in  the  said  declaration,  and  not 
other  or  different,  nor  being  lands  or  tenements,  or  any  parcel 
thereof,  in  the  jointure  of  the  soX^Buth  Kempe  9\}osq  mentioned, 
r  1 78  1  -  ^^^  otherwise  settled  or  disposed  of  by  any  act  of  him  the  .said 
Sir  Bobert  Kempe,  lawfully  executed,  and.  was  thereof  seised 
as  the  law  requires;  and  tbat  the  said  Thomas  Kempe  being  so 
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seised  thereof  afterwards,  to  wit,  on  the  20th  day  of  the  said      Cook  v. 
month  of  October^  in  the  16th  year  aforesaid,  demised  unto  ^^^R'^ard.^ 
the  said  Gideon  Cook  the  said  tenements  with  the  appurtenances  ' 

mentioned  in  the  said  last  will  and  testament  and  dedaration, 
to  have  and  to  hold  the  said  tenements  with  the  appurte- 
nances, to  the  said  Gideon  Cookj  from  the  feast  of  5/.  Michael 
the  Jrchangel  then  last  past^  unto  the  end  and  term  of  five 
years  thence  next  following,  and  fully  to  be  complete  and 
ended ;  and  that  by  virtue  of  the  said  demise,  he  the  said  Gfi- 
deon  entered  into  the  said  tenements  with  the  appurtenaces, 
and  was  thereof  possessed;  and  that  the  said  Gideon  being  so 
possessed  thereof,  the  said  Francis  Gerrard,  by  the  command 
of  the  said  Euih  Kempe  and  the  said  Mary  Kempe  afterwards, 
to  wit,  on  the  said  20th  day  of  October^  in  the  16th  year  afore- 
said, entered  into  the  said  tenements,  with  the  appurtenances 
in  and  upon  the  possession  of  him  the  said  Gideon  thereof  and 
ejected  him  from  his  said  farm ;  but  whether  upon  the  whole  ^7  ^^y  *^ 
matter  irfbresaid,  by  the  said  jurors  in  form  aforesaid  found,  court. 
the  said  Francis  Gerrard  is  guilty  of  the  said  trespass  and 
ejectment  within  supposed  to  be  by  him  done^  the  said  jurors 
are  entirely  ignorant,  and  thereof  pray  the  advice  and  consi- 
deration qS  the  court  here.  And  if  upon  the  .whole  matter 
aforesaid,  by  the  siud  jurors  in  form  aforesaid  found,  it  shall 
appear  to  the  court  here,  that  the  said  Francis  Gerrard  is 
guilty  of  the  said  trespass  and  ejectment,  then  the  said  jurors 
upon  their  oath  say,  that  the  said  Francis  Gerrard  is  guilty  of 
.the  said  trespass  and  ejectment,  in  manner  and  form  as  the  said  > 
Gideon  Cook  within  complains  against  him,  and  then  they 
assess  the  damages  of  him  the  said  Gideon  Cook\  on  oocasion 
of  the  said  trespass  and  ejectment,  bqrond  his  costs  and  charges 
by  him  about  his  suit  in  this  behalf  expended,  to  $e/.  and  for 
those  costs  and  chai^ges  to  405.  And  ii^  upon  the  whole  matter 
aforesaid  by  the  said  jurors  in  form  aforesaid  found,  it  shall 
«pfeiSLT  to  the  court  here,  that  the  said  Francis  Gerrard  is  not 
guilty  of  the  said  trespass  and  ejectment  within  supposed  to  be 
by  him  done,  then  die  said  jurors  say  upon  their  said  oath, 
that  the  said  Francis  Gerrard  is  not  guilty  of  the  said  trespass 
and  ejectment,  as  he  the  smd  Francis  Gerrard  has  within  in  CHt^  advUare 
pleading  alleged.  And  because  the  court  of  our  said  lord  the 
king  here  is  not  yet  advised  of  giving  their  judgment  of  and 
upon  the  premises,  a  day  thereof  is  given  to  the  said  parties 
before  pur  lord  the  king  at  Westminster^  until  Friday  next 
after  the  morrow  of  the  Holy  Trinity,  to  hear  their  judgmetit 
VpL.I.  S 
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thereof  because  the  court  pf  our  said  lord  the  ktog  here  » 
thereof  not  yet,  &c.  At  which  day,  before  our  lotd  tfie  king 
«t  Westminster,  come  the  said  parties  by  their  said  attomies ; 
and  because  the  court  of  our  lord  the  king  here  is  pot  yet 
advised  of  giving  their  judgment  of  and  upon  the  premises^  a 
day  thereof  is  further  given  to  the  said  parties  before  our  lord 
the  king  at  Westminster,  until  Tuesdtof  next  after  three  weeks 
of  Stn  Michaelj  to  hear  their  judgment  thereof,  &c.  because 
the  court  of  our  lord  the  king  here  is  thereof  not  yet,  &c« 
Before  which  said  three  weeks  of  St.  Michael  the  said  suit  was 
adjourned,  by  his  miyesty's  writ  of  common  adjournment, 
from  Westminster  aforesaid^  to  the  city  of  Oxford,  in  the  county 
of  Oxford,  until  the  octave  of  St.  Martin  then  next  following ; 
at  which  said  octave  of  iS^.  Martin,  before  our  lord  the  king 
at  Oxford  aforesaid,  come  the  said  parties  by  their  said  attor- 
nies ;  and  because  the  court  of  our  lord  the  king  here  is  not 
yet  advised  of  giving  their  judfpnent  of  and  upon  the  pre- 
mises, a  day  thereof  is  further  given  to  the  said  parties  b€£>re 
our  IokI  the  king  at  Oxford  aforesaid,  until  Saturdaj^  next 
afier  the  octave  of  the  Purification  of  the  Blessed  Mary  thence 
next  following.  Before  which  day  the  said  suit  was  further 
adjourned  by  another  writ  of  his  said  majesty  of  common  ad- 
journment to  Westminster  aforesaid,  until  the  said  octave  of 
the  Purification  of  the  Blessed  Mary;  at  which  said  Saturdmf 
next  after  the  octave  <^  the  Purification  of  the  Blessed  Mary, 
before  our  loid  the  king  at  Westminster,  come  the  said  parties 
by  their  said  attomies;  and  because  the  court  of  our  lord  the 
king  here  is  not  yet  advised  of  ^ving  their  judgment  of  and 
upon  the  premises,  a  day  thereof  is  further  given  to  the  said 
parties  before  our  loid  the  king  at  Westminster,  until  Wednes^ 
day  next  after  fifteen  days  oiEaSter,  (o  hear  their  judgment 
thereof  &c«  because  the  court  of  our  lord  the  king  here  is 
thereof  not  yet,  &c.  (and  so  it  is  continued  from  tarm  to  term). 
At  which  day,  before  our  lord  the  king  at  Westminster,  come 
the  said  parties  by  thdr  said  attomies;  whereupon  all  and 
sii^lar  the  premises  being  seen,  and  by  the  court  of  our  lord 
the  king  here  more  fully  understood,  and  mature  deliberation 
being  thereof  had,  for  that  it  seems  to  the  court  of  our  lord 
the  king  here,  upon  the  whole  matter  aforesaid  above  in  form 
aforesaid  found,  that  the  said  Francis  Gerrard  is  guilty  of 
the  said  trespass  and  ejectment  in  the  said  declaration  above 
imputed  to  him,  in  manner  and  form  as  the  said  Gideon  Cook 
has  aboye  declared  against  him ;  therefore  it  is  consideredr 
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tiiat  the  said  Qidean  do  recover  against  the  sud  Fronds  his      Cook  %>. 
term  yet  to  come  of  and  in  the  said  tenements,  twth  the  ap-  ^G'R'^ard*^ 
purtenances,  and  the  said  damages  by  the  said  juiy  in  form  ^ 

aforesaid  assessed;  and  also  lit.  for  his  said  costs  and  charges 
adjudged  of  increase  to  the  said  Gideon  by  the  court  of  oar 
lord  the  king  here  with  his  assent,  which  said  damages  amoont 
in  the  whole  to  26/.    And  let  the  said  Francis  Gerrard  be  CttpUour. 
taken,  &c. 

Afterwards,  to  wit,  on  Saiurday  the  15th  day  of  Jme^  in  Emrineiie. 
the  19th  year  of  the  reign  onr  said  lord  the  now  king,  the  ^^SwT 
transcript  of  the  said  record  and  process  between  the  said  par- 
ties, with  all  things  touching  the  same,  was  transmitted  from 
the  said  court  of  our  lord  the  king  here  before  the  king  him- 
self by  yirtue  of  a  certain  writ  of  our  lord  the  king  for  cor- 
recting of  error  prosecuted,  by  the  said  Francis  Gerrard  in  the 
premises,  before  the  justices  of  our  said  lord  the  king  of  Com-      [  180  ] 
mon  Bench  and  barons  of  the  exchequer,  in  the  chamber  of 
the  said  Exchequer,  aooording  to  the  form  of  the  statute  made 
in  the  parliament  of  the  \bAj  Elixabethj  late  queen  ofEngland^ 
holden  at  JVesiminsterf  oa  the  2Sd  day  of  Nooember^  in  the 
S7th  year  of  her  reign ;   and  the  said  Francis,  in  the  same 
court  of  the  said  Exchequer-chamber,  assigned  divers  matters 
in  the  said  record  and  process  to  reverse  and  amial  the  said 
judgment;  to  which  the  said  Gideon,  appearing  in  the  said 
court,  pleaded  diat  there  was  not  any  error,  either  in  the  said  ik  nuih  en 
record  and  process,  or  in  the  giving  of  the  said  judgment.  ^'^'^'>** 
And  afterwards,  to  wit,  on  Saturday  the  6th  day  otFAruary, 
in  the  2l8t  year  of  the  reign  of  our  said  lord  the  now  king, 
before  the  said  justices  of  our  said  lord  the  king  of  Conunon 
Bench  and  Barcms  of  the  Exchequer  of  our  said  lord  the  king, 
in  the  said  court  of  the  said  Exchequer-chamber,  came  as  well 
the  said  Gideon  Cook,  as  the  said  Francis  Gerrard  by  their  said 
attomies,  whereupon  all  and  singular  the  premises  being  seen 
by  the  court  of  our  lord  the  king  in  the  same  Exchequer- 
chamber,  and  diligently  examined  and  more  folly  understood^ 
and  mature  deliberation  bang  thereof  had,  it  was  considered 
that  the  said  judgmait  is  in  nothing  vitious  or  defective,  and 
that  there  is  not  any  error  in  the  said  record ;  therefore  it  Jud^iaMiit 
was  considered  that  die  said  judgment  should  be  in  all  things  *^'™^« 
affirmed,  and  stand  in  its  foil  force  and  effect,  notwithstand^ 
ing  the  said  cause  above  assigned  for  error;  and  it  was  then 
and  there  further  considered,  that  the  said  Gideon  Co<Jc  should 
recover  against  the  said  Francis  Gerrard       pounds,  adjudged  Coii«, 
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Cook  vw  to  the  said  Gideon  with  his  assent,  by  the  court  of  our  lord  the 
^Gerrarb*  ^  j^jjjg  £jj  ^j^g  gj^g  Exchequer-chamber,  according  to  the  foriA 
•  3  H.  7.  cio.  of  die  statute  thereof*  made  and  provided,  for  his  damages, 
^Tq^o  ^  2  *^**®^  *"^  charges,  which  he  had  on  occasion  of  the  delay  of 
c.  2.  «.  10.  and*  the  executiou  of  the  said  judgment,  on  pretence  of  prosecuting 
»  2&"**  *^*     the  said  writ  of  error.    And  thereupon  the  said  record  and 

process  thereof,  had  before  the  said  justices  and  barons  in  the 
Record  remitied  premises,  were  remitted  by  the  said  justices  and  barons,  before 
to  tiw  K.a.       ^e  king,  wheresoever,  &c.  according  to  the  form  of  the  said 

statute,  &C.  and  now  remain  here  in  the  said  court  of  our  said 

lord  the  king,  before  the  king  himself,  &c. 
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ac.  iLer.  plJECTMENT.  — The  plaintiff  declares,  that  ITUmas 
aol'  ^4^  vin  Kempe^  on  the  20th  iX  October^  m  the  16th  year  of  the 

DeriM^  353.  '  reign  of  the  now  king,  demised  to  the  plaintiff  divers  messu- 
dibJun  P^.  ^8^  ^^»  ™^  tenements,  in  IdtOe  Finchingfieldj  and  LiUle 
Chanc.  440.  Sampfordj  in  the  county  of  Essbtj  to  have  from  Mkhadmas 
HwMby/ A.  ^^^  ^^*  P***  ^^  ^^®  years,  by  force  of  which  demise  the 
ttiwd  in  fee  ^plaintiff entered  and  was  possessed,  until  the  defendant  ejected 
dLi!!^,^aiid  bi°^  to  ^^  damage,  &c.<  .  Upon  not  guilty  pleaded^  the  jury 
ain  of  a  Tcvas  found  a  Special  Yerdict  to  thid  effect,  namely,  thlsy  found  diat^ 
onUM daSTof  before  the  trespass  and  ejectment.  Sir  Robert Kempe  knight 
^^^^devues  ^as  seised  of  the  lands  in  question  (among  other  things)  in  his 
Uie  draieme,  demesne  as  of  fee ;  and  being  so  seised  on  the  15th  of  October ^ 
to  his  wife  fOT  {„  ^^  j^j],  y^^LT  of  the  now  king,  made  his  will  in  writinf^ 
then  deviaes  the  which  is  found  in  tuec  verba^  whereby  he  devised  (among  other 
^  du'SS^  tilings)  as  follows,  that  is  to  say,  «  I  do  wilt  and  devise  that 
bia  bods,  tene-   ^*  my  loving  wife  dame  Elizabeth  have  the  free  use  of  my 


j^l^^^^J^^  *'  manor-house  called  Spm^s-AaUj  with  the  orchard  and  gar- 
whatsoever,  not  «  den  thereunto  belonging,  (being  the  lands  in  questbn,)  for 
or^otihffwiiie^  **  ^®  spacc  of  One  whole  year  next  after  my  decease.  And  my 
settled,  to  W.  ^  forther  will  and  meaning  is,  that  in  case  I  shall  happen  to 
immediately  *^  die,  leaving  my  wife  with  child,  and  the  same  child  be  a  son, 
from  and  ^er  «<  then  I  do  will  and  devise  my  manor-house  called  Spaynes^ 
of  Sa^jcJ^  **  haUf  and  all  my  lands  and  tenements  thereto  belonging,  and 
rf*l^  ^d**"  ^*  ^^  "^y  ^^^^^  "*  -Ew^x,  (except  the  manor  otJeiylh  and  some 
R.K.  to  the  '^  other  lands,  expressed  in  the'  will),  to  my  said  afier^boni 
Tto  de^r  **  ^"*  ®^^  ^'^  heifs  and  assigns  for  ever."  And  then  he 
dies,  and  the  made  provision  for  die  afler-bom  child,  in  case  it  should  be  6 
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tiaughter,  by  a  devise  of  the  manor  of  JehfJk  to  her  and      €oox  o. 
Mary  Kempe  bis  graiid*daughter  in  fee;  but  in  case  he  should  ^Gg^tRARPv^ 
have  no  after-bom  child»  then,  he  devised  the  whole  manor  of  ™     ":«^ 

'  /^**  expires* 

Jehfti  to  Mary  his  grand<laughter  in  fee.     And  then  fbl-  W.K.  shaU 
lowed  the  clause  upon  which  the  controversy  arose»  namely,  m^a^^- 
'<  and  because  I  am  very  desirous  to  continue  the  possession  (y.andtherevcr- 
<<  of  the  capitd  messuage  called  SpaynesJiaU^  in  Finekingjleld  ^^thtfRK. 
**  aforesaid,  and  of  divers  lands  thereunto  belonging,  in  the  ft>r  ttihailbe 
«  name  and  blood  of  the  Kempes^  so  long  as  it  shall  please  m,^  gm^. 
**  Almighty  God,  in  case  I  leave  no  heir  male  of  my  body  ^^il***^*^^ 
<<  lawfidly  begotten,  in  which  name  and  blood  it  hath  cond*  Um^pMses  the 
*•  nued  for  many  ages  past,  andin  pursuance  of  a  promise  and  •»**«^  "» **'*°^ 
'<  engagement  by  me  heretofore  made  to  my  late  dear  unde 
**  Wmiam  Kempe  esquire  deceased,  for  the  purpose  aforesaid, 
'^  when  he  gave  the  same  to  me,  I  do  therefore  hereby  will, 
**  give^  and  devise  the  said'Capital  messuage  called  SpayneS'^kaU, 
<*  and  lands  aforesaid,  in  manner  and  form  following:  Item^  I 
^  give  and  bequeath  unto  my  loving  kinsman  T^cntas  Kempe^ 
**  citizen  and  draper  oiljondxm^  (who  is  the  lessor  <^  the  plain* 
<<  tiff,)  all  that  my  said  coital  messuage  called  Spayne^hallf 
*^  and  all  the  lands  thereunto  belonging,  and  all  otherwy  landSf 
'^  tenements^  andheredUaments  wkatsoevevj  with  their  and  every^ 
*'  of  their  appurtenances  in  Fincking  field  aforesaid,  and  Samp^ 
'^  Jbrd^  in  the  said  county  of  JBsser,  nol  heretnfbrc  by  this  mf  last- 
*<  mil  and  testament  willed  and  devised^  or  otherwise  seMed  and 
**  disposed  ^  by  any  act  by  me  heretofore  lanxfuOy  executed^  to     [  182  ] 
'<  have  and  to  hold  all  and  singular  the  said  capital  messuage 
<<  called  Spayties-hallj  and  all  other  the  before-mentioned  pre- 
«  noises  with  their  appurtenances,  unto  the  said  ThomasKempef 
^  immediately  from  and  after  the  expiration  of  one  whole  year 
<<  next  after  my  decease^  and  the  decease  of  Buth  Kempe  my 
<<  dan^ter-in-law,  for  and  during  the  terra  of  his  natural  li^ 
**  doing  no  strip  or  waste.    And  after  the  decease  of  the  ^d 
^  Humas  Kempe^  I  will,  ^ve^  and  devise  the  same  premises  to 
<<  7%o»ta5Jirempe,ddest8onofthesaid7%cmu»A£^^ 
*'  hetk  his  now  wife,  for  the  term  of  his  natural  life,  doing  na 
^  strip  or  waste,''  with  the  remainder  over  in  tail  to  the  heirs 
male  of  Thomas  the  son,  rerounder  over  in  tiul  to  the  heirs  male 
of  Thomas  the  fistther,  with  limitation  over  to  the  right  heirs 
male  of  the  devisor.  And  they  further  found,  that  the  said  Buth 
Kempe^  widow,  the  daughter-in-law  of  the  said  devisor,  and 
late  the  wife  of  one  William  Kempe  esquire,  the  only  son  and 
heir  apparent  (while  he  lived)  of  the  devisor,  survived  her 

S  3 
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Cook  o.     husband^  and  was  in  full  life;  and  tbat  the  said  Bu^f  at  tha 
Gereabp*^  time  of  the  making  of  the  said  will,  and  at  the  time  of  the 
'  death  of  the  devisor,  had  divers  lands  and  tenements  (besides 

the  lands  in  question  which  belonged  to  the  said  capital  mea- 
soage)  setded  upon  her  &r  her  jointure  for  the  term  of  the 
life  €£  the  said  Buit  (of  die  revmiaa  whereof  the  said  de- 
visor was  seised  in  fee  at  the  time  of  the  will  and  his  dealli). 
And  the  jury  further  found,  that  die  said  William  Kempe^ 
while  he  lived,  was  the  only  son  and  heir  of  the  body  of  the 
devisor ;  and  that  the  said  WHUam  died  in  the  life-time  of  the 
devisor,  and  that  the  deviscMr  died  so  seised  without  any  other 
issne;  and  that  the  lessor  of  the  plaintifi^  and  Thomas Kempe 
named  in  the  will,  is  the  same  person ;  and  that  the  said  lessor 
of  the  plaintiff  after  the  expiration  of  a  year  after  the  death 
of  the  devisor,  entered  intp  the  messuage  called  SpayneS'Judly 
and  the  other  lands  thereto  belonging,  being  the  lands  devised 
to  ElixabeA  for  a  year,  and  which  were  not  in  jointare  to 
Sudh^  nor  odierwise  disposed  by  the  devisor,  and  was  sdsed 
as  the  law  requires,  &c«;  and  being  so  seised,  demised  them 
to  the  plaintiff  for  the  term  mentiooed  in  the  declaration, 
who  entered  and  was  possessed  until  the  defendant,  by  the 
command  of  the  said  Bath  and  Mary^  who  was  the  heir  nt 
law,  entered  upon  him  and  ejected  him,  as  the  plaintiff  has 
dedared ;  but  whether  the  dc&ndant  be  guQty  of  the  eject- 
ment or  not,  they  leave  to  the  judgment  of  the  court;  ud  if 
the  court  shall  adjudge  for  the  plaintiii^  they  find  for  the 
plaintifl^  and  give  damages  and  costs;  and  if  the  court  shaU 
adjudge  for  the  defendant,  they  find  for  die  defendant. 
.  And  this  case  was  argued  in  the  Kihg^s  Bench  by  Jones 
[  183  ]  finr  the  plaintiff,  and  by  Comfers  of  the  Middle  Temple  for  the 
defendant.  And  the  case  upon  the  verdict  was  opened  in 
this  manner,  namely.  Sir  Bobert  Kempe  knight,  was  seised  of 
the  lands  in  question  in  fee^  and  was  also  seised  of  the  revei^ 
sion  of  other  lands  expectant  upon  the  death  of  Bulk  Kempe 
his  daughter-in-law  (whereof  Bath  had  an  estate  for  her  life 
for  her  jointure);  and  being  so  seised,  the.said  Sir  Bobert 
Kempejhj  hb  will  in  writing,  devised  that  dame  Elizabeti  his 
wife  should  have  the  free  use  of  the  demesne  lands  X^eilig  the 
lands  in  question)  for  one  year  after  his  death ;  and  then  he 
devised  the  demesnes  and  the  reversion  (1)   together  to  the 

(1)  It  was  admitted  on  both  sides  So  Is  fVUloxos  v.  LydcoU  2  Vent.  285. 

that  the  reversion  passed  by  the  devise  Carth.  50.    S.  C.     Strode  v.  RusselL 

of  <<  all  other  his  lands  not  before  devised  2  Vern.  621.     3  P.  Will.  55.  Chester  v. 

"  or  otherwise  settled:*       1  Lev.  212.  CheUer, 
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lessor  of  the  plaintiff,  habeTidtm  immediately  from  and  after      Cook  v. 
the  expiration  of  one  whole  year  next  after  his  decease,  and  ^^g^RARP.^ 
the  decease  of  the  said  BiOi  Kempe^  who  was  tenant  for  life  ' 

of  the  reversion  lands*  for  the  term  <^  the  life  of  the  said 
Thomas  Kempe^  lessor  of  the  plaintiff,  doing  no  strip  or  waste. 
And  whether  Thomas  Kempe  the  lessor  should  have  the  demesne 
lands  immediately  after  the  expiration  of  the  year,  or  should 
have  nothing  until  the  death  of  the  said  Buthj  and  if  the  de- 
mesne lands  should  descend  to  the  heir  in  the  mean  time^  was 
the  question ;  for  if  he  must  wait  until  the  death  ofRuthj  then 
the  plaintiff  and  bis  lessor  have  not  any  titie,  because  the  said 
Muth  was  found  to  be  living* 

And  Jones  for  the  plaintiff  argued,  that  Thomas  Kempe  the 
plaintiff's  lessor  bad  titie  to  the  demesne  lands  (being  the  lands 
in  question)  inunediately  afl»r  the  expiration  of  the  year; 
for  tiiongh  the  words  of  the  will  are  joint,  namely,  habendum 
immediately  from  and  after  the  expiration  of  one  whde  year 
i^ter  no/  decease^  and  the  decease  tf  mf  daughter4n4awj  Buth 
Kempe^  yet,  he  said,  the  words  shall  be  taken  distributively, 
and  reddendo  singula  singulis  g  tiiat  is  to  say,  that  the  devisee 
Thomas  Kempe  shall  have  the  demesne  lands  immediately  from 
and  after  the  expiration  of  the  year,  and  the  lands  in  reoersion 
from  and  after  the  decease  of  the  said  Bxtth  Kempe;  and  upon 
this  ground  he  cited  divers  books,  namely,  Cro.  Eliz.  199. 
Vetde  V.  Boberts  (2).  Stephens  was  seised  of  two  customaiy 
messuages  with  the  lands  thereto  belonging;  and  Heydon 
was  seised  of  two  others  with  the  lands  thereto  belonging ; 
and  W.  and  W.  were  possessed  of  10  acres  called  Normorsj 
being  the  lands  in  question;  all  which  were  parcel  of  the 
possessions  of  the  abbey  of  Gloucester:  the  abbot  and  con- 
vent demised  for  years  to  John  Veale  all  the  said,  messuages 
and  lands  thereto  belonging,  and  also  the  said  lands  called 
Normorsj  habendum  the  said  messuages  and  lands,  and  also  the 
said  land  called  Normors^  from  the  time  of  the  death,  sur- 
render, forfeiture,  or  determination  of  the  said  estate  and 
term  of  the  said  Stephens^  Heydon^  and  W.  and  W.  rendering 
a  rent.  The  estate  of  tiie  said  W.  and  W.  in  Normors  ex- 
pired, and  the  other  estates  were  in  esse  ;  and  it  was  adjudged 
that  the  term  granted  to  John  Veale  should  commence  imme- 
diately in  Normors,  and  should  not  wait  until  the  determin-  [  184  3 
ation  of  the  other  estates,  and  that  the  habendum  should  be 

^ >r 

(2)  S.  C,  2  Leon.  105. 
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Cook  V.  canstrueAdistrilmtivelyf  reddendo dngtda^            C!ro.JftC.259. 

Gerrari>*  jyior  V.  Chep.  (3)    One  devised  lands  to  his  two  sons  and  the 

ifianckans  hcirs  of  their  two  bodies,  and  that  his  executor  should  have 

deriaed  to  two  the  lands  until  thtj^  came  to  their  several  ages  of  ofie-^and^wen^ 

^exMutor  y^rs ;  one  son  attained  hb  age  of  21  years,  and  entered,  and 
should  have  the  adjudged  that  he  might  well  do  so,  notwithstanding  the  other 

they  diouid  had  not  attained  his  age;  for  the  words  of  the  will  shall  be 

■***^****'^    -  taken  di^ibidivefyt  reddendo  sirigulasifigulisy 

^i  yean ;  they  should  enter  mto  their  several  parts  as  they  should  respectively 

d,.n«ve«lly  ^^^^  ^i^            g^  jg  Cro.  Jac  65S.  Gilbert  v.  Wf%  and 

enter  into  their  ,.,ii  ii.^ 

parts  as  they  Others  (4) :  tlie  devisor  hail  three  sons,  and  devised  one  mes- 
bdylSTtiSeir  suage  to  the  first  son  and  his  heirs,  and  another  messuage  to 
age.  the  second  son  and  his  heirs,  and  a  third  messuage  to  the  third 

son  and  his  heirs ;  praoided  always^  that  if  all  mf  said  sofu  die 
without  issue  of  their  bodies  lawfidfy  b^ottenj  then  all  my  said 
messuages  shall  remain  and  be  to  Margery  my  mfe  and  her  heirs 
for  eoer.    Two  of  the  sons  died  without  issue,  the  third  son 
survived  and  had  issue;  yet  it  was  adjudged  that  the  wife 
should  have  the  messuages  devised  to  the  two  sons  who  were 
dead  without  issue,   immediately  after  their  respective  de- 
ceases, though  the  words  were,  ihcU  if  all  my  sons  die^  then  all 
•  5  Rep.  7.       niy  lands  shall  remain,  &c.    And  Justice  Wyndham^s  case  * 
has  the  same  construction  as  Veale  and  Roberts  case  above 
cited :  and  yet  that  was  in  a  deed^  which  is  not  so  fitvourably 
construed  as  a  will ;  for  a  will  shall  be  construed  as  near  the 
true  meaning  as  can  be.    And  he  contended  the  true  mean- 
ing of  the  will  in  question  to  be  as  he  had  construed  it :  for, 
first,  it  appears  by  the!  will  that  th^lkestator  intended  that  the 
lands  devised  should  remain  in  his  name ;  but  if  they  should 
descend  to  MaryKempe  his  grand-daughter  and  heir,  although 
she  be  of  the  name  of  Kempe  at  present^  yet  by  common  in- 
tendment she  will  change  her  name  by  marriage,  and  then 
the  intent  of  the  devisor  will  not  take  efiect ;  and  the  devisor 
has  otherwise  provided  for  his  said  grand-daughter  and  hefr 
by  the  devise  of  the  manor  ofjeiylls  end  other  lands.    Se- 
condly, it  appears  by  the  will,  that  Kempe  the  devisee,  imme- 

(3)  S.C.  Yelv.  183.  1  Brownl.  147.;  LevingstaUf  I  Vent.  224-.;  in  Holmes  yr. 
and  1  Bul8t.42.;  but  misreported  in  Meynel,  Sir  T.  Ray m.  454.  and  2  Show, 
this  last  book.  139. ;  and  arguendo  in  Wright  v.  Hoi- 

(4)  S.C.  2  Roll.  Rep.  28  U  S.  C.  Jbrd.  Cowp.  32.  34.  See  post,  185. 
cited  by  Bridgman  C.J.  in  Rundalv,    note  (6). 

Eclat/f  Cart.  173. ;  cited  also  in  Cole  v. 
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^ald;  after  the  death  of  Stdhf  should  pay  oat  of  the  jointure      Cook  v. 
lands  20t  a-year  to  one  Bobert  Outlaw^  a  godson  of  the  de-  ^Qg^RARP.^ 
.▼iflor,  for  his  life^  at  Lady-day  and  Michaelmas.    Now,  if  the  ^ 

said  Buth  had  died  within  the  year  after  the  testator,  the  said 
20/.  »-year  should  not  be  paid  unless  the  devisee  should  have 
them  immediately  after  the  decease  of  iZi^A,  notwithstanding  [  185  ] 
the  year  was  not  expired;  and  therefore  it  should  be  con- 
strued that  the  devisee  should  have  the  jointure  lands  imme- 
diately after  the  death  of  Buth^  and  should  have  the  demesne 
lands  Immediately  after  the  expiration  of  the  year  after  the 
testator's  death ;  for  otherwise  the  20/.  a-year  would  not  be 
paid  immediately  after  the  decease  of  Ruih  by  the  devisee,  if 
Buth  had  died  within  the  year,  which  is  directly  contrary  to 
•the  express  words  of  the  wUl.  Thirdly,  the  devisor  provides 
by  his  will,  that  there  shall  be  no  waste  or  strip  committed  by 
the  devisees,  but  would  have  it  kept  entire  without  spoil  to 
continue  in  his  name :  but  if  the  demesne  lands  should  de- 
scend to  the  heir  in  the  mean  time  until  the  death  oiButh^ 
the  heir  may  commit  what  waste  ^e  pleases,  and  no  means  to 
prevent  it,  which  would  be  directly  against  the  will  and  tUe 
.true  meaning  of  the  devisor.  And  for  these  reasons  he  prayed 
judgment  for  the  plamtiff. 

Ccnyers  for  the  defendant  put  the  case,  and  it  appeared  to 
him  that  the  plaintiff  ought  to  be  barred,  because  (as  he  held) 
the  lessor  of  the  plaintiff  being  the  devisee  should  take  nothing 
before  the  death  otBuOi  and  the  expiration  of  the  year,  but 
that  the  demesne  lands,   after  the  expiration  of  the  year, 
should  descend  to  thAeir  at  law  until  the  death  ofButh^ 
and  that  the  words  of  the  will  should  be  taken  as  they  are, 
namely,  joint,  and  not  distributively ;  for  he  argued  that  the  Tjie  woi^  dTa 
words  in  a  will,  which  disinherit  the  heir  at  law,  ought  to  be  dil/todiS^- 
very  perapicuous  and  clear,  and  not  dubious ;  for  if  they  are  bent  an  heir  at 
dubious,  (as  in  this  case,)  they  ought  to  be  interpreted  for  the  ^^' 
benefit  of  the  heir,  and  not  to  disinherit  him ;  and  for  this  he 
cited  many  cases.  (5)     And  as  to  the  case  of  Gilbert  and  Witty 
above  cited,  he  said,  that  there  the  construction,  that  the  wife 


(5)     So  18  Cro.  Car.  S69.  Spirt  r.  X>ennin  Gaskin.    1  P.  Will. 38. PW^m 

Betice.    Vaug,  262.  Gardner  v.  Sheldon,  v.  Philipt.     Ibid.  473.  Willis  v.  Lucas. 

SirT.  Raym.453.     Holmes  v.  Meynel.  S   P.  Will.    61.    Chester  v.   Chester. 

1  Chanc.   Cases,  7.     Cowp.  660,  661.  6  TermRep.€7 1. Thomasv.Thomas.  [6} 

[6]  7  East,  97*   Trent  y.  Manning.    9  East, 267.  A%A^  v.  Cb?n/i^on.  3B.&A. 

425.  Cooper  v.  Jones. 
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Cook  v.      should  take  the  messuages  devised  to  the  said  two  sons  wha 

Gbrrako»^  djed,  immediatdy  after  thdr  deceases,  was  through  necessify^ 

because  the  judges  could  not  make  cross  remainder8(6);  aod 

for  that  reason  alone  they  construed  that  the  wife  should  take 


But  where  there  is  no  ambiguityy  a  de- 
visee is  as  much  favoured  as  an  heir  at 
law.  6Mod.  1S3.  ^7ion.  2  Vem,  340. 
per  Holt  chief  justice,  in  Lord  Falk- 
land v.  Bertie. 

(6)  This  was  upon  the  principle  that 
cross  remainders  could  not  be  implied 
between  more  than  two;  Dodridge 
justice  saying,  that  though  cross  re- 
mainders may  be  implied  between  two, 
yet  the  law  would  not  endure  them  be- 
tween three,  to  which  the  two  other 
judgesagreed ;  butXe;^  the  chief  justice 
was  of  opinion,  that  there  ought  to 
have  been  cross  remainders  in  order  to 
satisfy  the  word  a//,  which  shewed 'the 
testator's  intent  to  be,  that  his  wife 
should  not  haye  any  part  of  the  estate 
until  all  his  sons  were  dead  without 
issue,  and  likewise  that  all  the  estate 
was  to  vest  in  the  wife  at  the  same  time. 
2  Roll.  Rep.  282.  S.C.  And  it  seems 
certain,  that  the  case  would  now  be  de- 
cided according  to  his  opinion.  See 
Sir  T.  Jones,  173*  Holmes  v.  Meynd. 
There  were  two  reasons  assigned  against 
implying  cross  remainders  between  more 
than  two.  One  was  to  prevent,  as  well 
the  confusion  which,  it  is  said,  would 
follow  from  the  division  of  an  estate 
among  many,  as  the  uncertainty  which 
would  arise,  whether  thesurvivingshares 
should  vest  in  them  as  joint  tenants  or 
tenants  in  common,  and  for  what  estate* 
The  other,  which  was  a  technical  rea- 
son, was  to  avoid  the  splitting  of 
tenures.  The  distinction  taken  by  Dod^ 
ridge  J.  seems  to  have  been  adhered  to 
for  a  considerable  time  after.  Lord 
Hale  gives  it  as  his  opinion  that  cross 
remainders  shall  not  rise  between  three, 
.unless  the  words  do  very  plmnly  express 


the  intent  of  the  devisor  to  be  so ;  aa 
where  Black-acre  is  devised  ^o  ^.White- 
acre  to  B.  and  Green-acre  to  C.  and  if 
they  die  without  issue  of  their  bodies, 
vd  dterius  eorum^  then  to  remain,  &c. 
there,  by  reason  of  the  words  *'  alterius 
"  tfofttm,"  cross  remainders  shall  be« 
1  Vent.  224.  Cole  v.  LemngOon.  And 
the  court  of  K.  B.  adopted  the  same 
distinction  in  Holmes  v*  Meynd^  Sir  T. 
Jones,  173.  So  in  1  Vez.  104?.  Mar- 
ryat  v.  Tovsfdy.  Lord  Hardwicke  lays  it 
down,  that  the  law  will  sot  admit  cross 
remainders  to  be  raised  by  implication 
among  more  than  two.  The  leaning 
of  his  mind  seems  to  have  been  against 
raising  cross  remainders  by  implication 
even  between  two  only.  In  1  Atk. 
5799  580.  Davenport  v.  Oldis^  he  says, 
that  cross  remainders  are  never  favoured 
by  thf  law,  and  can  only  be  raised  by 
an  implication  absolutely  necessary.  And 
therefore,  where  a  man  devised  to  his 
wife  for  life,  and  after  her  decease  to  his 
son  and  daughter  /•  O.  and  M.  0.  to  be 
equally  divided  between  them,  and  the 
several  and  respective  issues  of  their 
bodlest  and  for  want  of  such  issue  to 
the  wife  in  fee*  /•  O.  died  without 
issue ;  Lord  Hardwicke  held  that  theee 
was  no  cross  remainder,  because  the 
words  *^  several  and  respecthe**  effec- 
tually disjoin  the  title,  and  the  prer 
sumption  was  as  strong  in  favour  of  the 
wife  as  of  the  children.  So  where  a 
devise  was  to  the  testator's  grandson 
R.  H.y  and  to  E.  H.  his  granddaughter, 
equally  to  be  divided,  and  to  the  heirs 
of  their  respective  bodies*  and^or  dc 
fault  of  suck  issue  to  his  gr^d-daugh- 
ter  A.  B.  in  fee;  Ep  H.  the  grand- 
daughter died  without  issue.      Lord 
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ioiiiiediatiely  after  tbe  deceases  of  the  sons,  because  there  was 
Ao  other  to  take  it.  Aqd  be  also  urged  that  here  there  was 
no  devise  to  the  wife  of  the  devisor  o£  Spojpies-kaU  and  the 
demesne  lands  at  all,  but  only  of  the  free  use  of  them :  and 
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Jiardwkke  C.  J.  in  delivenDg  the  opi- 
nion of  the  K.  B.  saidi  that  the  vords 
^*  in  default  of  such .  issue"  may  very 
fiatttrally  refer  to  the  word  respective, 
and  then  it  would  run  as  if  the  devise 
had  been  of  one  half  to  his  grandson, 
and  the  other  to  his  grand-daughter, 
and  for  want  of  such  issue  respecHoefyf 
toA^B.;  that  is,  the  same  respective  part 
that  the  person  dying  was  seised  ot» 
2  Str.  969.  Camber  v.  HUl.  8.  C.  Cas. 
temp*  Hardw.  22.  And  precisely  the 
same  point  was  determined  in  WUliams 
V.  BronmSf  2  Str.  996.  And  where  a 
devise  was  **  to  B»  C,  for  life,  and  after 
**  his  decease  unto  the  lawful  issue  of  the 
'*  said  B,  C.  as  tenants  in  common ;  but 
"  in  case  the  said  B.  C  shall  die  with* 
**  out  leaving  lawful  issue,  then  to  E,H» 
<«  in  fee."  It  was  held  that  B.  C.  took 
an  estate  tail  in  order  to  effectuate  the 
testator's  general  intent,  and  that  cross- 
remainders  could  not  be  implied  between 
.fhe  issue  of  B*  C»  for  that  would  be  in 
express  contradiction  to  the  rule  of  law 
in  Comber  r.Hillf  namely,  that  cross- 
remainders  shall  not  be  implied  between 
more  than  two,  unless  such  appears  on 
die  face  of  the  will  to  have  been  the  in- 
tention of  the  testator ;  but  that  no  such 
intent  appeared  in  that  case  from  the 
words  of  the  will.  1  East.  229.  Doe  o» 
dba.  f^  Cook  V.  Cooper.  But  if  the  in- 
tent were  plain,  Lord  Hardwide  ad- 
mitted that  cross-remainders  might  then 
be  implied  between  two,  and  recognised 
the  cases  where  it  had  been  so  decided. 
As  where  a  man  devised  part  of  his 
land  to  his  eldest  son  in  tail,  and  the 
other  part  of  his  land  to  hb  younger 
son  in  tail,  and  that  if  any  of  his  sons 
died  without  issue,  **  then  the  tohole 


**  land  should  remam-  to  a  stranger  in 
**  fee  :'*  the  younger  son  died  without 
issue,  it  was  adjudged  that  the  eldest 
son  diould  have  the  land  by  the  impli- 
cative devise.  4  Leon.  14,  pi.  51.  So 
where  a  man  devised  all  his  lands  unto 
his  two  daughters  E.  and  A.  and  their 
bein,  equally  to  be  divided  betwixt 
them,  and  in  case  they  happen  to  die 
without  issue,  then  to  F.  M.  in  tail. 
A.  died  without  issue,  it  was  held  that 
the  other  daughter  should  take  ^.'s 
moiety  by  way  of  cross  remainder. 
For  that  seemed  to  be  the  clear  intent 
of  the  testator,  as  appeared  from  the 
words  they  and  all ;  which  was  as  much 
as  to  say,  that  if  both  died  without  issue* 
then  all  the  said  land  should  go  toge* 
ther  to  F.  M.  Sir  T.  Jones,  172. 
Holmes  v.  Meynd.  S.  C.  Sir  T.  Raym* 
452.  PoUexfl  415. 

'  But  the  rule  of  cross-remainders  has 
of  late  years  been  construed  with  some 
qualification,  and  the  leaning  of  courts 
of  justice  seems  to  have  been  in  favour 
of  them.  For  the  settled  distinction 
now  is,  that  the  presumption  is  in  favour 
of  cross-remainders  between  two  and  no 
more ;  but  where  they  are  to  be  raised 
between  more  than  ttoo,  the  presump- 
tion is  against  cross-remainders,  though 
such  presumption  may  be  answered  by 
circumstances  of  plain  and  manifest 
intention  either  way.  Cowp.  777* 
Fery  v.  White.  Ibid.  797.  Fh^rd  v. 
Mansfidd.  4  Term  Rep.  710.  Athertou 
V.  Fye.  If  it  appears  from  the  whole  - 
will  that  the  testator  intended  cross- 
remainders  between  more  than  two»* 
that  intent  will  now  be  effectuated  in 
the  same  manner  as  is  done  in  every 
other  case  of  an  intent  in  a  will,  and 
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those  lands  descended  to  the  heir  at  law ;  and  so  it  is  but  an 
executory  devise  to  the  lessor  of  the  plaintiff  to  commence  at 
a  future  time^  (and  in  the  mean  time  it  will  descend  to  the 
heir  at  law,)  which  may  take  effect  after  the  death  of  JRmA 


as  was  formerly  done  where  cross-re- 
mainders were  to  be  implied  between 
two  only,  though  with  more  liberality 
of  construction  than  in  some  of  the 
former  cases.  And  this  seems  agreeable 
to  what  had  been  decided  long  before, 
namely,  in  the  13  Eliz.  Dyer,  303.  b. 
Where  a  man,  having  issue  five  sons, 
devised  lands  to  his  four  younger  sons 
and  the  heirs  male  of  their  bodies,  and 
if  they  tdl  died  without  issue  of  their 
bodies  or  any  of  their  bodies,  that  the 
lands  should  remain  to  his  right  heirs : 
it  was  held,  that  no  part  should  revert 
as  long  as  any  of  his  sons  had  issue 
male.  Accordingly  in  a  late  case, 
where  the  devise  was  to  the  use  of '*  all 
**  and  every  the  daughter  and  daughters 
"  of  P.  H.  and  C.  M.  H.  the  testatrix 
**  lawfully  to  be  begotten,  and  to  the 
<*  heirs  of  their  body  and  bodies ;  such 
"  daughters,  if  more  than  one,  to  take 
"  as  tenants  in  common  and  not  as  joint 
<<  tenants,  and^r  default  of  such  iuuet 
**  to  the  use  of  her  right  heirs :"  the 
testatrix  died  leaving  /•  fV.  her  heir  at 
law,  and  two  daughters  by  P.  H. :  one 
of  the  daughters  died  without  issue. 
The  court  of  K.  B.  was  of  opinion  that 
the  daughters  took  cross-remainders. 
Cowp.31.  Wright  w.  Holford;  seeS.C. 
6  Brown  P.  C.  156. 164^  165. 180.  This 
has  been  considered  as  a  leading  case 
ever  since.  The  words  "  several  and  re* 
spective,'*  which  were  relied  upon,  in  the 
cases  of  Comber  y.  Hill^  Williams  v. 
Broume^  and  Davenport  v.  Oldis,  to  shew 
that  the  limitation  over  was  to  take 
place  upon  failure  of  either  of  the 
daughters  and  their  issue  respectively^ 
were  not  used  in  this  case,  and  there- 
fore it  is  in  that  respect  distinguishable 


from  them.  But  still  it  has  been  ob- 
jected, that  these  words  are  necessa- 
rily implied  in  the  case  of  Heifbtd  t. 
Wright;  because  the  words  <*  to  take 
*^  as  tenants  in  common''  do,  it  is  said» 
also  effectually  disjoin  the  title ;  for  ten- 
ants in  common  take  by  several  titles 
and  the  estate  descends  to  their  issue  nr- 
spectively^  and  by  such  issue  is  necessa- 
rily meant  respective  issue:  and  therefore 
it  is  alleged,  that  there  is  no  substantial 
distinction  between  these  cases.  The 
same  reasoning  is  adopted  by  Lord  Ken- 
yon  in  Watson  v.  Foxon,  3  East,  41.  So 
too  where  G.  P.  gave  all  his  lands  unto* 
his  two  brothers  W.P.  and  /.P.  and 
his  sister  E.  C,  and  the  heirs  of  their 
bodies  lawfully  begotten,  as  tenants  in 
common  and  not  as  joint  tenants,  and 
Jbr  want  of  sucti  issue,  to  his  own  right 
heirs  for  ever.  W.  P.  was  heir  at  law ; 
/.  P.  died  without  issue.  It  was  held 
that  there  were  cross-remainders,  and 
of  course  the  share  of  /.  P.  vested  in 
W.  P.  and  E.  C.  Cowp.  797.  Phipard 
v.  Mansfidd.  So  where  a  man  devised 
to  all  and  every  the  daughter  and  daugh- 
ters of  the  body  of  his  daughter  M.  and 
the  heirs  male .  of  the  body  of  such 
daughter  or  daughters  equally  between 
them,  if  more  than  one,  as  tenants  in 
common,  and  not  as  joint  tenants ;  and 
for  and  in  default  of  such  issue,  he  gave 
and  devised  aU  the  premises  unto  his 
right  heirs.  The  court  was  of  opinion 
that  the  testator  intended  that  the  whole 
should  go  together  upon  the  death  of 
all  his  grand-daughters  without  issue 
male,  and  held  that  they  should  take  by 
cross  remainders.  4  Term  Rep.  710. 
Atherlon  v.  Pye.  And  where  a  testator 
devised  to  S.  N.  and  Af.  P.  for  their 
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as  well  as  before,  as  there  was  no  precedent  estate  devi^  to 
direct  it  And  he  relied  on  the  case  in  Moor's  Rqx>rts  * ; 
A  man,  seised  of  a  manor,  parcel  in  demesne  and  parcel  in 
service^  bjr  his  will  devised  to  his  wife  all  his  demesne  lands 
for  her  life;  and  also  by  the  same  will  devised  to  her  all  the 
f  services  and  chief-rents  for  fifteen  years,  and  further  devised 
all  the  manor  to  another  afier  the  death  of  the  wife;  and  it 
was  adjudged  that  Uie  devisee  should  take  nothing  untU  afler 
the  death  of  the  wife,  although  the  fifteen  years  had  expired. 
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lives,  and  after  their  death  he  gave  *'  all 
*^  and  every  the  said  premises  to  all  and 
**  every  the  younger  children  of  the  said 
**  M,  F.  b^otten  or  to  be  begotten,  if 
**  more  than  one,  equally  to  be  divided 
<<  amongst  them,  and  to  the  heirs  of 
*^  their  respective  body  and  bodies,  to 
<*  hold  as  tenants  in  common,  and  not 
**  as  joint-tenants;  and  if  the  said  M.F. 
<<  shall  have  only  one  child,  then  to  such 
**  only  child,  and  to  the  heirs  of  his  or 
<'  her  body  lawfully  issuing,  and  for 
<*  want  of  such  issue  he  gave  the  said 
**  premises  to  C  N,  (with  several  limi- 
'*  tations  over)  and  for  want  of  such 
**  issue,  then  the  testator  devised  the  said 
*^  premises  over."  It  was  held  that 
cross  remainders  were  to  be  implied  be- 
tween the  younger  children  of  M.  F, 
from  the  apparent  intention  of  the  testa- 
tor notwithstanding  the  word  ''  respect- 


"  iW  used  in  such  devise.  2  East,  36. 
Watson  V.  Foxon,  And  Mr.  Justice 
Laxvrence,  in  giving  his  judgment,  cited 
the  case  of  Doe  v.  Burvillef  decided  in 
the  K.  B.  in  Easter,  IS  Geo.  8.  where 
a  devise  by  A.  (who  had  three  sons  and 
seven  daughters)  *'  to  his  sons  succes- 
**  sively  for  life,  remainder  to  the  heirs 
*'  male  of  their  bodies,  remainder  to  the 
**  heirs  female  of  their  bodies,  remainder 
"  over  to  all  and  every  his  daughter 
*'  and  daughters  (if  two  or  more)  as 
**  tenants  in  common,  and  to  the  heirs 
''  of  her  and  their  bodies,  remainder  to 
"  the  heirs  of  the  devisor's  brother,'* 
was  held  to  give  cross  remainders  to  the 
daughters.  For  though  between  more 
than  two  the  presumption  is  against 
cross  remainders,  yet  Uiat  may  be  con- 
trolled by  a  plain  intention  to  the  con- 
trary.   2  East,  47.  [c] 


[c3  The  principal  cases  which  have 
been  decided  upon  the  subject  of  cross 
remainders  in  a  toiff,  since  the  last  edi- 
tion of  these  reports,  are  6  East,  628. 
RoeY.  Clayton.  1  Dow.  384.  S.C. 
1  Taunt.  234.  Doe  v.  Webb.  17  Ves. 
64.  Green  v.  Stephens.  3  B.  dr  A.  42S. 
Cooper  V.  Jones. 

In  Roe  V.  Clayton  a  man,  having  a 
niece  S.  E.  the  daughter  of  a  deceased 
brother,  and  four  sisters,  one  of  whom 
alone  had  issue,  gave  all  his  lands,  te- 
nements, and  hereditaments,  at  EUy- 
Hill,  and  all  other  his  real  estate  what- 


soever and  wheresoever,  to  S.  E.for 
her  life;  remainder  to  trustees  to  pre- 
serve contingent  remainders:  remain- 
der to  the  first  son  of  S.  E.  in  tail ;  re- 
mainder to  the  second  and  other  sons  of 
S.  E.  successively  in  tail ;  remainder  to 
all  and  every  the  daughter  and  daugh- 
ters of  S.  E.  in  tail  as  tenants  in  com- 
mon ;  <'  and  for  default  of  such  issue, 
then  to  the  issue  of  my  sisters,  S.  S. 
L  W.y  B.E,^  and  /.  M.  in  tail,  ia  such 
manner  as  I  have  limited  the  same  to 
my  said  niece  S.  £.'s  issue  ;  and  for 
default  of  such  issue,  to  remain  to  my 
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^6  that  the  heir,  at  the  expiration  of  the  fifteen  years,  should 
have  the  services  and  chief^rents  daring  the  wife's  life.  And 
therefore  he  prayed  judgment  for  the  defendant. 

But  the  court  without  any  difficulty  ddivered  thdr  opinion' 


So  cross  remainders  may  be  created 
by  deed^  but  then  it  must  be  by  express 


words.     The  usual  form  is,  "and  in 
**  case  there  shall  be  a  failure  of  issue  of 


own  right  heirs  for  ever.**  The  court 
was  opinion,  that  the  testator  intended 
that  all  his  estate  should  be  enjoyed  by 
the  issue  of  his  four  sisters,  so  long  as 
there  were  any  such,  and  in  default  of 
such  issue  all  should  go  over  together^ 
and  held  that  the  issue  of  the  four 
sisters  took  by  cross  remainders  among 
each  other ;  relying  principally  on  the 
words  •«  all  his  estate."*  This  judgment 
was  affirmed  in  Dom.  Proc.  1  Dow.  S84. ; 
but  It  does  not  appear  on  what  precise 
ground;  for  it  was  there  contended, 
that  the  children  of  the  four  sisters  took 
as  joint-tenants  for  life  with  several  in- 
heritances, and  therefore,  that  the  les- 
sors of  the  plaintiff,  who  were  daugh- 
ters oft/.  JV.y  and  the  only  surviving 
children  of  the  four  sisters,  (their  bro- 
ther, the  only  other  child,  having  died 
without  issue)  would  be  entitled  by 
survivorship,  without  implying  cross  re- 
mainders. But  this  point  does  not 
seem  tenable,  inasmuch  as  the  limita- 
tion to  the  issue  of  the  four  sisters  is  in 
tail  in  such  manner  as  the  testator  had 
limited  the  same  to  S.  E.'s  issue,  and 
that  was  to  the  sons  successively  in  tail, 
remainder  to  all  the  daughters  in  tail* 
as  tenants  in  common.  The  reasoning 
upon  the  expression  '*  all  the  estate,*' 
Ac.  is  considered  not  to  be  satisfactory 
by  Lord  Eldon  C.  17  Ves.  75.  Green 
V.  Stephens.  The  case  of  Doe  v.  fVM, 
arose  on  a  clause  in  the  testatrix's  will, 
m  which  the  gave  certain  premises  *'  to 
her  three  daogiiters,  and  to  the  heirs  of 
their  bodies  respectively,  as  temiats  in 
20 


common ;  and  in  default  of  such  issue 
to  her  own  right  heirs."  The  court 
held,  that  cross  remainders  should  be 
implied  notwithstanding  the  word  *'  re- 
spectively." Mansfield  C.  J.  observ- 
ing, that  <'if  the  woM  were  omitted, 
the  sense  would  continue  the  same ;  for 
a  devise  to  two  as  tenants  in  common, 
and  the  heirs  of  their  bodies,  must  ne- 
cessarily mean,  and  to  the  heirs  of  their 
respective  bodies."  The  same  point  was 
determined  by  Lord  Eldon  C  in  Green 
V.  Stephens^  which  case  is  particularly 
strong,  because  the  testator  had  omitted 
the  word  in  one  clause  of  his  will  and 
inserted  it  in  another,  from  which  cir- 
cumstance an  argument  was  raised 
that  he  meant  to  make  the  distinction. 
The  clauses  which  were  consecutive, 
are  given  in  12  Ves.  419.,  and  are  as 
follows :  <'  to  the  use  and  behoof  of  all 
and  every  the  daughter  and  daughters 
of  the  testator,  and  to  her  and  their 
heirs  for  ever,  as  tenants  in  common ; 
and  for  want'of  such  issue,  then  to  the 
use  and  behoof  of  the  testator's  nieces 
A.  S*  and  /.  and  their  several  and  re* 
spective  heirs  for  ever,  as  tenants  in 
common ;  and  ior  want  of  such  issue, 
then  to  the  use  of  the  testator's  right 
hehs  for  ever."  In  Cooper  r.  Jones^ 
the  testator  had  three  sons,  James, 
Johnj  and  George  :  the  words  of  the  will 
were,  <<  I  leave  the  Withy  Stakes  farm, 
&c.  to  my  two  sons  John  and  George, 
equally  between  them,  share  and  share 
alike,  and  all  my  household  goods,  Stc. 
paying  all  my  debts,  funeral  expences^ 
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fbr  the  pUdntiff,  that  the  words  in  the  will  shall  betaken  dis- 
tributiyely,  and  that  the  lessor  of  the  plaintiff  had  good  title 
to  the  demesne  lands  after  the  expiration  of  the  year,  and  be- 
tore  the  death  cXButh.    Wherefore  judgment  was  givoi  for 
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**  the  body  or  bodies  of  any  of  the  said 
'*  daughters,  then  as  to  the  part  or  parts, 
**  as  well  accruing  and  surviving,  as 
<^  original,  of  such  of  them  whose  issue 
^  shall  so  fail,  to  the  use  of  the  survivors 
''  or  survivor,  and  other  or  others  of 
'^  them,  equally  to  be  divided  between 
*'  tbem,ifmorethanone,  share  and  share 
**  alike  as  tenants  in  common,  and  of 
'<  the  several  and  respective  heirs  of  the 
«  body  and  bodies  of  such  surviving 
''and  other  daughter  or  daughters: 
<<  and  if  all  such  daughters  but  one 
**  shall  die  without  issue,  or  there  shall 
''  be  but  one  such  daughter,  then  to 
«  the  use  of  such  daughter,  and  of  the 
^  hevs  of  her  body/'  But  it  is  not 
necessary,  though  certainly  prudent,  to 
use  this  technical  form.  For  where 
the  words  in  a  deed  were,  **  and  in  case 
'<  any  such  child  or  children  should  die 
**  without  issue  of  his,  her,  or  their 
^*  body  or  bodies  issuing,  then  the  part 
'*  or  parts  of  him^  her,  or  them  so 
**  dying  without  issue  should  be  and 
*«  remain  to  the  use  of  the  surviving 
**  chad  or  children  of  the  said  M.  A- 
^  and  the  heirs  of  his,  her,  or  their 
**  respective  bodies  issuing,  and  so  Mies 
**  guoiieSf  as  any  of  the  said  children 
**  should  die  without  issue,  till  there 
'*  should  be  only  one  child  left ;  and  in 
*'  case  (dl  the  said  children  should  die 
«'  without  issue,  or  if  the  said  M.  A. 


**  should  have  no  issue  of  her  body, 
**  then  to  R.  A.  and  his  heirs/'  The 
court  was  of  opinion  that  the  deed  con- 
tained express  Kmitations  by  way  of  crostf 
remainders,  which,  though  not  in  the 
formal  language  used  by  conveyancers,  , 
were  yet  in  terms  sufficiently  denoting 
that  it  was  the  intention  of  the  parties 
to  the  deed  that  there  should  be  cross 
remainders.  6  Term  Rep.  427.  Doe  v. 
Wainetoright.  [^T] 

But  it  is  a  fundamental  rule  that  cross 
remainders  cannot  be  implied  in  a  deed. 
This  rule  was  established  in  Cok  v. 
Levingstonf  1  Vent.  224^. ;  and  it  is  said 
by  the  highest  authority,  that  it  has 
never  been  departed  from  since,  and  it 
would  be  removing  the  land-marks  of 
real  property  to  bring  that  rule  into 
question*  Per  Lord  Kenyan.  5  Term 
Rep.  521.  Doe  v.  Dorvellt  As  where 
the  limitation  in  a  marriage  settlement 
was  **  to  the  use  of  all  and  every  the 
*'  daughter  and  daughters  of  the  body 
**  of  L.  C.  on  the  body  of  the  said  M. 
<<  lawfully  'to  be  begotten,  share  and 
<*  share  idike,  equally  to  be  divided  be- 
**  tween  them,  and  of  the  heirs  of  the 
"  body  and  bodies  of  all  and  every  such 
*'  daughter  and  daughters  lawfully  issn- 
**  ing,  and  for  defauk  of  such  issue,  to 
"  the  right  heirs  of  JL.  C.  for  ever."  It 
was  held,  that  though  it  was  probably 
intended  that  no  part  of  the  settled 


Und  legacies  hereinafter  named ;  and  I 
entail  the  fVHhy  Stakes  farm  on  the 
male  heirs  of  John  Cooper  and  George 
Cooper,  being  bom  in  wedlock.'*  After 
the  death  of  the  testator,  George  died 
without  issue.  The  court  held,  that 
his  moiety  should  go  to  James  the  heir 


at  law,  and  that  cross  remainders  should 
not  be  implied,  for  want  of  any  devise 
over.  See  further  Mr.  BuHer*%  note  on 
Co.  Litt.  i95.b. 

[i/]  See  Mr.  Butler's  note  to  Co* 
Litt.  195.  b.  as  to  the  proper  language 
to  raise  cross-reminders  in  a  deed. 
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Cook  versus  Gerrard. 


Cook  «•      the  plaintiff  in  Easter  term,  in  the  19th  year  of  the  present 
GsRRARD.    liing.     Upon  which  the  defendant  brought  a  writ  of  error  in 
the  £xcheqaer-chamber. 

And  now  in  this  term  it  was  argued  again  by  Finch  soli- 


estate  should  go  over  as  long  as  there 
were  any  issue  of  the  marriage  remain- 
ingff  yet  the  parties  had  not  said  so  in 
such  words  as  the  law  requires  to  ex- 
press such  an  intention  in  deeds,  and  it 
was  an  established  rule  that  cross  re- 
mainders could  not  be  implied  in  a  deed. 
1  East,  416.  Doe  ▼.  Worsley.  There- 
fore, if  the  limitation  be  **  to  the  use  of 
^<  A.  and  B.  and  the  heirs  of  their  bo- 
'<  dies,  and  if  they  die  without  issue  of 
**  their  bodies  or  either  of  them,  that 
'<  then  it  shall  remain,"  &c.  or  ^\  that 
**  each  shall  be  heir  to  the  other,"  or  in 
default  of  ail.  such  issue  as  aforesaid, 
'*  then  over,"  or  if  it  be  mentioned  in 
express  terms  **  thai  there  shall  be. cross. 
**  remainders betuteen thenii  *  mAiheWke^ 
which  would  clearly  ra^e  cross  remain-, 
ders  by  implication  in  a  toill,  yet  they 
cannot  be  implied  in  a  deed.  1  Vent. 
224.  Bro.  Devise,  38.  Done,  44.  Hob. 
34.  Counden  v.  Clerke*.[e']  The  reason 
of  this  rule  is  to  be  found  in  1  BolL 
Abr.  837.  (R)>  pl«  2.  where  it  is  said» 
that  if  a  man  make  a  feoffment  in  fee  to 
the  use  of  </.  S.  and  J.  D.  and  the  heira 
males  of  their  bodies,  and  for  default  of 
such  issue  of  either  of  them,  to  the  use 
of  the  survivor  of  th^m  having  issue 
male,  and  to  the  issue  male  of  such  issue 
malct  and  for  default  of  issue  male  of 


their  hodyt  the  remainder  to  another, 
by  this  gift  <7.  S.  and  J.  D.  have  seve- 
ral inheritances,  and  no  cross  remainder 
in  tail  is  raised  by  the  words  after,  for 
want  of  the  word  heirs;  for  though  it 
be  by  way  of  ttf«,  yet  an  estate-tail  can- 
not be  raised  toithout  the  toord  heirs. 
S.  C.  1  Brownl.  152,  153.  But  in 
Johnson  v.  Smarts  East,  12  Jac.  1. 
K.  B.,  mentioned  in  Holmes  v.  Meifnelp 
Sir  T.  Jones,  174.  cross  remainders 
seem  to  have  been  implied  in  a  surren* 
derofa  copyhold  estate,  for  there  it  is 
said  to  have  been  agreed  by  the  court 
upon  a  trial  at  bar,  in  a  case  where  a 
copyhold  tenement  was  surrendered  to 
the  use  of  two  sons  in  tail,  "  and  that  if 
<*  one  die  withoutissuef  the  other  should. 
**  be  his.  heir^  and  if  both  should  die^ 
</  without  issue,  then  to  the  use  of  i^no- 
'<  ther  in  fee,''  and  afterwards  one  died 
without  issue,  that  the  survivor  should 
have  the  whole*  But  it  seems  this  case 
is  not  law,  and  is  indeed  oyer-ruled  by 
the  subsequent  case  of  ColeVf  Leving^ 
ston  abeve  mentipned.  For  surrenders 
of  copyhold  estates  receive  the  same 
construction  as  deeds,  which  receive, 
their  operation  from  the  statute  of  uses. 
1  P.  Will.  14,  Fishery.  JVigg.  2  Ves. 
.252.  Rigden  y.' Vailier.  X  Wils.  34U 
Goodtitle  v.  Stokes. 


[e}  The  principal  cases  as  to  cross 
remainders  in  deeds  which  have,  been 
decided  since  the  last  edition  of  these 
ReporU,  are  2  B.  &  A.  810.  Metfrick  v. 
WhishatOf  and  1  Brod.  &  Bing.  401. 
Levin  y.  JVeatherall.    4  B.  M oore>  1 16. 

In  Meyrick  y.  Whishaw,  the  deed 
after  limiting  estates   tail  to  all  the 


children  of  P.  W.  as  tenants  in  common,, 
continues  in  these  words :  **  And  for 
default  of  such  tissue,  and  if  any  of  such 
children,,  tliero  being  more  than  one, 
shall  happen  to  die  without  issue  of  hia 
or  their  bodies  or  body,  before  he,  she, 
or  they  shall  attain  thefuU  age  qf21 
yearsy  that  then  and  in  every  such  case 
.the  part  and  share,  parts  and  shares  of 
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cUor-general,  for  the  plaintiff  in  the  writ  of  error,  and  by     Ck)OK  v. 

Wyndham  Serjeant  and  Saunders  for  the  defendant.     And  the    Gsrrarp*^ 

solicitor-general  insisted  much  upon  the  above-cited  case  from  ^ 

Moor's   Reports.      To   which   Saunders  gave   this   answer, 

namely,  that  there  the  second  devisee  was  to  take  nothing  by 

the  words  of  the  will  until  after  the  death  of  the  wife ;  and 

the  words  being  express,    no  construction  coUld  be  made 

against  them,  which,  he  said,  was  the  reason  of  that  case; 

but  he  said  that  if  the  will  bad  been  that  the  second  deidsee 

should  have  all  the  manor  after  the  expiration  of  the  fifteen 

years,  and  after  the  death  of  the  wife,  in  that  case  it  should 

be  construed  distribuUvely  as  in  this  case,  namely,  that  the 

second  devisee  should  have  the  demesne  lands  of  the  manor 

after  the  death  of  the  Wife,  a;nd  the  rents  and  services  after  the 

expiration  of  the  fifteen  years.  [^3 

And  the  court  held,  that  by  the  devise  of  ^e^/ree  use  of  By  devise  of 
Spaynes-Judl,  &c.  the  interest  in  the  land  passed  for  a  year;  ^\^^^' 
for  the  free  use  passes  a  right  to  take  the  profits  for  the  time  lands  thrai- 
limited  by  the  wiU(7).     And  afterwards  the  judgment  was  »«i^«^Mp««- 
aflBrmed  in  the  Exchequer-chamber,  and  the  record  remanded, 
into  the  King's  Bench. 

(7)  S.P.  Yin.  Devise,  202.  pi.  16.    Plowd.  524.  JVdcden  v.  EUcington.    Owen, 
6,  7.  Haveringiofia  case.    1  East.  Rep.  S7«  Doe  v.  White. 


every  such  child  and  children  so  dying, 
shall  go  and  remain  and  be  to  the  sur- 
vivors and  survivor  of  such  children, 
and  the  heirs  of  the  bodies  and  body  of 
such  survivors^and  survivor,  as  tenants 
in  common  and  not  as  joint-tenants,  and 
in  case  all  such  children  should  die 
without  issue  of  hi^,  her,  or  their  body 
or  bodies,  then  to  thje  use  of  F.  fV,  his 
heurs  and  assigns  for  ever."  F.  fV.  had 
two  children,  Luke  and  Marj^  Anne; 
Luke  died  after  attaining  the  age  of  21 
years  without  issue.  And  the  court  held 
that,  under  those  circumstances,  Mary 
Anne  did  not  take  by  way  of  cross  re- 
mainder, but  that  Luke*8  moiety  went 
to  the  devisees  of  F.  W. 
In  Levin  v.  fVeatherall,  under  a  simi- 


lar settlement,  where  there  were  two 
children, .  one  of  whom  died  After  at- 
taining the  age  of  21  without  issue,  it 
was  held  that  the  other  did  not  take  by 
way  of  cross  remainder,  but  that  the 
moiety  of  the  deceased  went  to  the  heir 
of  the  settlor. 

L/1  In  conformity  with  this  case,  it  has 
since  been  held  in  5  B.  &  A.  64.  Doe  v. 
Brazier,  that  where  a  testator  devised 
the  rents  of  a  particular  house  to  A*  for 
life,  and  after  the  death  of  A.  he  de- 
vised the  same  rents*  *^  together  noith  the 
rents  of  aU  other  his  messuages,  &c.**  to 
B.  and  C.  for  life,  B.  and  C.  took  an 
immediate  estate  in  all  the  houses,  ex- 
cept that  specifically  devised  to  A. 
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Case  28. 
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DecUumdon  in 
replevin. 


•See  post,  S47. 
note  (1). 


CogniMUioe. 


Charles  the 
First  seised  of 
tbe  manor  of 
M.  in  file  in 
right  of  his 
crown. 


Mounson  versus  Redshaw. 


Mounson  t;er^x^  Redshaw. 

Trin.  19  Car.  II.  R^..  Rol.  582. 

Tarktiuren  'THOMAS  Medshavj  g/SBt.  was  summoned  to  an* 
^  swer   Sir  John  Mounson,   knight  of  the  bath 

and  baronet,  of  a  plea  wherefore  he  took  six  hogsheads  of 
alum  of  him  the  said  Sir  John,  and  unjustly  detained  the  same 
ag^nst  sureties  and  pledges^  &c«  And  whereupon  the  said 
John,  by  Bichard  Aston  his  attorney,  complains,  that  the  said 
Thomas,  on  the  lOth  day  o{  March,  in  the  19th  year  of  the 
reign  of  our  lord  Charks  the  Second,  now  king  oi  England, 
ifjc.  at  the  parish  of  lith^  in  a  certain  place  ^  there  called 
Sandsend  Munhhome,  took  sin  hogsheads  of  alum  of  him  the 
said  Sir  John,  and  unjusdy  detained  them  against  sureties 
^pd  pledges  until,  &Cf  wherefore  he  says  that  he  is  worse, 
and  has  dainage  to  the  value  of  1(M./  and  therefore  he  brings 

And  the  said  Thomas  Eedshafw,  by  T^pmas  Johnson  his  attor- 
i^^y,  comes  and  defends  the  wrcwig  and  injury  when,  &c.  and 
as  bailiff  of  Sir  John  Mounson  senior,  knight  of  the  bath,  and 
baronet,  well  acknowledges  the  taking  of  the  said  six  hogs- 
heads of  alum  in  the  said  place  in  which,  &c.  and  justly,  &c. 
because  he  says  that  the  said  place  in  which,  tie.  is,  and  al 
the  said  time  when  the  taking  of  the  six  hogsheads  of  alum 
is  above  supposed  to  be.  done,  was  one  messuage,  in  which  the 
making  of  alum  was  used,  called  Sandsend  Abm-house,  in  the 
parish  of  Lith  aforesaid :  and  that  long  before  the  said  time 
when  the  taking  of  the  said  six  hogsheads  of  alum  is  above 
supposed  to  be  done,  the  lord  Charles  the  First,  late  king  of 
England,  was  seised  of  the  manor  of  Mulgrave,  with  the  ap- 
purtenances, in  the  said  county  of  York,  used  for  making 
alum,  of  which  said  manor  the  said  messuage  in  whiph^Scc.  is,, 
and  from  time  whereof  the  inei90i:y  of  man  is  not  to  the  con- 
trary was  parcel,  in  his  demesne  as  of  fee  in  right  of  his  crown  ^ 
Ef^land{})\  and  being  so  seised  diereof,  the  said  late  king 


(1)  In  all  cases  of  declaration,  pleas, 
avowries,  &c«  by  tenant  in  tail,  for  life, 
or  years,  where  the  commencement  of 
the  particular  estate  must  be  shewn  in 
the  case  of  a  common  person,  the  same 
thing  must  also  be  done  where  the  estate 
9 


is  derived  from  the  king.  It  must  be 
shewn  of  xiohat  estate  the  king  was  seised 
at  the  time  of  the  grant.  So  with  re- 
spect to  corporations,  sole  or  aggregate. 
For  the  king  or  corporation  may  be 
seised  of  a  less  estate  than  a  fee-simple. 
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afterwards^  to  wit,  on  the  1st  day  otMarchf  in  the  9th  year  Mouhsok 
of  his  reign,  by  his  certain  indenture,  sealed  with  his  great  ^  *' 
seal  ofEfigland^  made  between  the  said  late  king  and  one  Sir  t  ""^^^'i 
John  Gibson  knight,  and  in  due  manner  enrolled  of  record  in 
the  court  of  Chancery  of  the  said  late  king  at  Westminster,  de-  I>emi8ed  to  Sir 
mised,  granted,  and  to  farm  let  to  the  said  Sir  John  Gibson  the 
said  messuage^  with  the  appurtenances,  in  which,  &c.  then 
and  there  used  for  making  alum,  and  called  an  altan-housej 
(among  other  things,)  by  the  names  of  all  those  the  said  late 
king's  alum-works,  alum-mines,  and  alum-houses,  built  within 
the  manor  od^slgravef  in  the  county  of  York,  and  also  all 
the  said  late  king's  right,  title,  and  interest  of,  in,  and  to  all 
and  singular  pans,  pits,  cisterns,  eoo]ers,  settlers,  warehouses, 
storehouses,  edifices,  buildings,  lead,  iron,  timber,  stores, 
coals,  urine,  kelp,  ashes,  lees,  pumps,  barrows,  pipes,  and 
all  other  implements^  instruments,  ^igines,  woric-looms,  and 
an  othtf  apparatus  whatsoever  necessary  and  belonging,  by 
what  name  or  names  soever  called  or  known,  which  then 
were,  or  at  any  time  or  times  thereafter  should  be,  in,  or  be«  [  188  ] 
lon^g  to  the  said  alum-mines,  alum-houses,  and  alum-works, 
or  either  or  any  of  them ;  and  all  and  all  manner  of  liquors 
and  juices,  and  minerals,  and  other  things  incorporated  with  or 
in  the  said  alum-mines  or  any  of  them,  or  to  be  extracted  or 
got,  arbing,  growing,  or  coming  from  or  out  of  the  said  alum- 
mines  or  any  of  them,  and  the  benefit  and  profit  of  all  juices, 
minerals,  and  other  things  in  any  manner  incident  or  apper- 
taining to  the  said  alum-minte,  or  liquors,  motterslane,  male- 
stone,  or  otherwise  arising  from  the  same,  of  whatsoever  na- 
ture, khid,  or  quality  the  same  then  were,  or  thereafter  should 
be,  and  all  title^  interest,  benefit,  profit,  remedy,  advantage, 

Lat.  14.  Newman  v.  March.    Ibid.  121.  to  corporations  sole,  for  having  two  ca- 

It  must  also  be  shewn  quo  jure  the  king  pacitics,  it  must  be  pleaded  in  which  of 

was  seised,  whether  in  right  of  his  them  they  were  seised  when  they  made 

crown,  duchy  of  Lancaster^  Sec.  for  he  the  lease,  &c.    But  it  b  otherwise  as 

may  be  seised  in  either  of  these  capa-  to  corporations  aggregate,  as  dean  and 

cities.    And  the  mode  of  granting  the  chapter,  mayor  and  conunonalty,  and 

estate  varies  according  to  the  right  in  the  like,  for  they  can  only  be  seised  in 

which  he  is  sebed.    For  the  possessions  right  of  their  corporation.   I  Leon.  153. 

of  the  croiBon  can  only  be  granted  under  All  Souls  College  v.  Tamworth.    2  Lev^ 

the  great  seal,  and  those  of  the  duchif  68.    Davenant  v.  Bishop  of  Sarum. 

of  Lancaster  under  the  seal  of  the  duchy  2  Lutw.  1 23S.   Astill  v.  Clarke, 
or  county  palatine.    So  it  is  with  regard 
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Moundon  versus  Redshaw. 


MOUKSON 

V. 

Redshaw. 


Habendumf 
after  the  end 
of  a  lean  then 
existing  for 
31  years. 


C  189  ] 


Pkofertofan 


of  the  enrol- 
ment of  the  let- 
ters patent. 


and  demand  whatsoever  of  the  said  late  king,  his  heirs  and 
successors,  o^  in,  or  to  the  said  alum-works,  alum-houses, 
alum-mines,  implements,  necessaries,  minerals,  juices,  incidents, 
and  all  and  singular  the  premises,  and  every  part  and  parcel 
thereof,  together  with  divers  and  several  other  grants,  licences, 
liberties,  powers,  privileges,  authorities,  and  pre-eminences, 
to  the  said  alum-works,  alum-houses,  alum-mines,  and  other 
the  before-mentioned  demised  premises  as  aforesaid,  or  any 
part  or  parcel  thereof,   belonging  and  appertaining,   or  for 
and  concerning  the  same;  to  have  and  to  hold  to  the  said  Sir 
John  GibsoHy  his  executors,  administrators,  and  assigns,  imme- 
diately from  and  after  the  end,  expiration,  surrender,  for- 
feiture, or  other  lawful  repeal  or  determination  of  a  lease  or 
grant  by  indenture,  bearing  date  the  12di  day  of  ilfoy,  in  the 
third  year  of  the  reign  of  the  said  late  king  Charles  the  First, 
made  by  the  said  late  king  to  one  Sir  Paul  Pender  knight, 
and  William  Turner  esquire,   for  the  term  of  twelve  years, 
from  the  feast  of  CkristmaSf  in  the  year  of  our  Lord  1625, 
to  be  complete  and  ended;  and  also  to  the  third  day  of  c7anu- 
aty  next  following  the  end  of  the  said  term  of  twelve  years, 
unto  the  full  end  and  term  of  thirty-one  years  thence  next  and 
immediately  following  fully  to  be  complete  and  ended ;  and 
from  and  after  the  expiration  of  the  said  term  of  thirty-one 
years  unto  the  10th  day  of  February  then  next  following,  if 
alum  should  be  so  long  made  and  wrought  within  the  said 
manor  of  Mu^avey  or  within  any  other  lands  of  Edward 
earl  of  Midgrave^  or  his  heirs,  within  the  county  of  YoriE*,  and 
that  there  ^ould  not  be  any  apparent  ground  for  making  alum 
more  advantageously  in  some  other  place  within  the  realm  of 
England^  in  the  judgment  of  six  fit  persons,  three  of  whom  to 
be  chosen  by  the  said  Sir  John  Gibson^  his  heirs,  executors, 
administrators,  or  assigns,  for  the  said  late  king,  and  the  three 
others  to  be  chosen  by  the  said  earl  oiMulgravey  his  heirs, 
executors,  or  assigns ;  and  if  they  could  not  agree  thereupon, 
that  then  the  lord  keeper  of  the  great  seal  o£  England,  for  the 
time  being,  should  direct  such  a  course  for  the  investigation 
of  the  truth  thereof  as  he  in  his  wisdom  should  think  just,  and 
so  should  determine  any  such  question  so  arising^  as  by  the 
said  indenture,  an  exemplification  of  the  enrolment  whereof^ 
sealed  under  the  lord  the  now  king's  great  seal  of  England, 
the  date  whereof  is  at  Westminster,  the  10th  day  of  Navem'- 
ber,  in  the  18th  year  of  the  reign  of  our  said  lord  the  now 
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king»  he  the  said  Thomas  Bedsheem^  according  to  the  form  of 
the  statute  (2)  thereof  made  and  provided,  brings  here  into 
court,  more  fully  appears.  By  virtue  of  which  said  demise  he 
the  said  Sir  John  Gibson  was  possessed  of  the  interest  of  the 


18a 

MOUKSON 

V. 

Redsiiaw. 

^ . — ' 


(2)  Regularly,  where  a  man  pleads 
letters  patent  to  himself  or  another  to 
whom  he  is  privy,  or  under  whom  he 
justifies,  he  ought  to  shew  them  to  the 
court.  As  where  in  trespass  for  taking 
goods  the  defendant  pleaded  that  queen 
Elizabeth  was  seised  in  fee  in  right  of 
her  crown,  and  by  her  letters  patent 
(without  any  profert  of  them)  granted 
to  B»  for  life,  who  demised  to  C.  for 
years,  and  the  defendant  justified  as 
servant  to  C;  the  plea  was  held  ill 
upon  demurrer  for  want  of  a  profert  of 
the  letters  patent,  although  he  in  whose 
right  the  defendant  justified  had  but 
part  of  the  estate.  And  this  judgment 
was  affirmed  in  the  exchequer-chamber, 
where  it  was  laid  down  to  be  a  maxim 
in  law,  that  if  he  wJio  is  party  or  privy 
in  estate  or  interest,  or  he  who  justifies 
in  right  of  him  who  is  party  or  privy, 
pleads  a  deed,  though  he  who  is  privy 
claims  but  parcel  of  the  original  estate, 
yet  he  ought  to  shew  the  original  deed 
to  the  court.  10  Rep.  88.92.  Doctor 
Le^/lfieWa  case.  Moor,  849.  Buckham 
V.  Dendridge.  Dy.  29.  b.  See  further 
as  to  profert  of  deeds,  ante,  9.  Jevens 
V.  Harridgey  note  (1).  By  stetute 
S&4e  £d.  6.  c.  4.  explained  by  statute 
13  Eliz.  c.  6.  all  patentees  and  every 


other  person  having  from  them  any 
estate  or  interest  in  any  lands,  here- 
ditaments, or  other  thing  whatsoever, 
granted  to  such  patentees  by  any  letters 
patent  since  the  4th  of  February  in  the 
twenty-seventh  year  of  H.  8.  may  con- 
vey to  themselves  such  title  to  such 
lands,  hereditaments,  or  other  thing,  in 
any  pleading  whatsoever,  by  shewing 
forth  an  exemplificatio7h  or  constat  under 
the  great  seal  of  the  enrolment  of  the 
letters  patent,  or  of  so  much  thereof  as 
may  serve  for  such  title,  the  letters 
patent  then  being  in  force,  as  fully  as 
if  the  letters  patents  themselves  were 
pleaded  and  shewed  forth.  For  this 
reason  it  is  that  in  this  case  an  exempli- 
fication only  of  the  enrolment  under 
the  great  seal  of  the  letters  patent  is 
brought  into  court,  and  not  the  letters 
patents  themselves.  2  Salk.  497.  Ro- 
berts V.  Arthur.  And  by  stat.  10  Ann, 
c.  18.  s.  3.  where  an  indenture  of  bar- 
gain and  sale  enrolled  is  pleaded  with  a 
profert  in  curidy  the  party  may  shew 
forth  a  copy  of  the  enrolment.  And 
such  copy  examined  with  the  enrol- 
ment and  signed  by  the  proper  officer, 
and  proved  on  oath  to  be  a  true  copy, 
shall  be  of  the  same  effect  as  the  ori- 
ginal, {a] 


Ca]  Exemplifications  of  records  in  a 
court  of  justice  under  seal,  are  held  of 
higher  authority  than  sworn  copies; 
and  that  whether  they  be  under  the 
seal  of  the  court  of  chancery,  (as  re- 
cords of  that  court,  or  as  sent  thither 
from  some  other  court  by  writ  of  cer- 
tiorari, )  or  under  the  seal  of  the  court 
of  which  they  are  records.  See  Phillipps 
on  Evidence,  4th  ed.  385.  et  scq.  and  the 


cases  there  cited.  And  where  an  offi- 
cer is  appointed  to  authenticate  copies 
of  records,  or  other  instruments,  it  is 
not  necessary  to  prove  the  copies  on 
oath.  As  the  chirograph  of  a  fine :  an 
indorsement  of  enrolment  on  a  bargain 
and  sale  by  the  clerk  of  the  enrolments, 
or  by  the  auditor  of  the  duchy  of  Lan- 
caster on  a  lease  enrolled  with  him :  a 
rule  of  court  under  the  hand  of  tlie 
T  3 
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Sif  J.  G.  and 
T>  I«ord  W. 

granted  an 
annual  rent  of 
164(y.  to  Sif 
J.M.  and 
others,  issuing 
out  of  the 
demised  pre- 


said  term  of  and  in  the  said  messuage,  in  which,  &c.  (amaag 
ojtber  things,)  and  being  so  possessed  thereof  be  the  said  Sir 
Jphn  Gibson  afterwards;,  and  before  the  said  time  when, 
&C.  to  wit,  on  the  10th  day  oi  March,  in  the  said  9th  year 
of  the  reign  of  the  said  late  king  Charles  the  First,  at  the 
manor  aforesaid,  by  his  certain  indenture  then  and  there  made 
between  the  said  John  Gibson^  by  the  name  of  Sir  John  Gibson 
of  Welbomej  in  the  county  of  York,  knight,  and  Thomas 
viscount  fVeniworthy  by  the  name  of  the  right  hcmourable  7%o- 
mas  viscount  JVentworih,  deputy  of  the  kingdom  of  Irdandj 
and  president  of  the  said  kite  king^s  council,  in  the  northern 
parts  of  this  realm  of  Enghndy  of  the  one  part,  and  Sir  Fer- 
dinand  Fairfax  knight,  l^r  John  Wray  knight  and  baronet. 
Sir  WiUian  Armyn  knight  and  baronet,  and  the  said  John^ 
Mounson  senior,  then  being  knight  of  the  bath,  and  now  also 
baronet.  Sir  William  Pelham  knight,  and  William  Anderson 
esquire^  of  the  other  part,  (one  part  of  which  said  indenture, 
sealed  with  the  seals  of  them  the  said  T.  viscount  Wentwortk 
and  Sir  John  Gibson,  he  the  said  Thomas  Bedsham  here  inta 
court  likewise  brings,  the  date  whereof  is  the  same  day  and 
year,)  gave  and  granted  to  the  said  Sir  Ferdinand  Fairfax j 
Sh"  John  Wrajf,  Sir  William  Armyn,  Sir  John  Mounson,  Sir 
William  Pelham,  and  William  Anderson,  a  certain  annual  rent 
of  1640Z.  to  be  issuing  out  of  the  said  messuage  with  the  ap^ 
purtenances,  (among  other  things,)  to  have,  hold,  tak^  per« 
ceive,  receive,  and  enjoy  the  said  annual  rent  of  1640^  to  the 
said  Ferdinand  Fairfax,  John  Wray,  WiUiam  Armyn,  John 
Mounson,  William  Pelham,  and  WiUiam  Anderson,  jesLrly  and 
every  year  for  and  during  and  unto  the  end  and  expiration  of 
the  said  term  of  thirty-one  years  demised  by  the  said  late  king 
to  the  said  John  Gibson  as  aforesaid,  if  alum  should  be  so 
long  made  and  wrought  within  the  said  manor  of  Mufgravey 
or  within  any  other  lands  of  the  said  earl  of  Mulgrave  at  his 
heirs,  within  the  county  of  York,  and  that  there  should  not 
be  an  apparent  ground  for  making  alum  to  a  greater  advan- 
tage in  some  other  place  within  the  realm  of  England,  in  the 
judgment  of  six  fit  persons,  three  of  whom  to  be  chosen  by 
the  said  John  Gibson,  his  heirs,  executors,  or  assigns,  for  the 


proper  officer :  and  the  depositions  of  a 
witness  examined  at  a  judge's  chambers 
upon  interrogatories,  where  the  copy 
was  attested  by  the  judge^s  signature* 


SeePhillippson  £vid.  38S.  and  the  case» 
there  cited;  especially  1  Campb.  101  • 
Duncan  v.  ScoU,  for  the  last  point* 
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said  Itite  king,  and  the  three  others  to  be  chosen  by  the  said  ItlouNsoN 
^tI  of  Mtdgraoe,  his  heirs,  executors,  or  assigns;  and  if  they  ^  ^* 
could  not  agree  thereupon,  that  then  the  lord-keeper  of  the 
great  seal  of  England  for  the  time  being  should  direct  such  a 
course  for  investigating  the  truth  thereof  as  he  in  hid  wisdom 
should  think  just,  and  so  should  determine  any  such  question 
so  arising :  the  payment  of  the  said  yearly  rent  of  1640/.  to  be  payable  at 
made  yearly  and  every  year  during  the  said  term  of  thirty-one  MiSaSmMT 
years,  at  or  upon  two  feasts  or  days  of  payment  in  the  year ; 
that  is  to  say,  the  feast  of  the  Annunciaiion  qf  the  Blessed 
Ptrgin  Maty^  and  St.  Michael  the  Archangely  by  even  and 
equal  portions,  at  or  in  the  common  dinitig-hall  of  the  Middle 
TempUj  Jjondon^  the  first  payment  thereof  to  begin  .and  to  be 
made  on  such  of  the  said  feast-days  as  should  first  happen  and 
ensue  after  the  commencement  of  the  said  demise  of  thirty-one 
years  made  to  the  said  John  Gibson  by  the  said  lord  the  king 
as  aforesaid.  And  the  said  John  Gibson  did  for  himself  his  ^*2ii^* 
executors,  administrators,  and  assigns,  and  for  every  of  them,  . 
covenant,  promise,  and  grant  to  and  with  the  said  Ferdinand 
Fairfaxj  John  Wrayy  WiUiam  Armyn^  John  Mcunsonj  Wil^ 
Ram  Pelhant,  and  WillidmAnderson^  their  executors,  administra- 
tors, and  assigns,  and  ev^  of  them>  by  the  said  indenture^ 
that  if  it  should  happen  that  the  said  yearly,  rent  of  1640/.  or 
any  part  6t  parcel  thereof,  should  be  in  arrear  and  unpaid  for 
<he  space  of  twenty  day^  next  after  either  of  the  said  two 
feasts  or  days  of  payment  upon  which  the  same  was  limited 
to  be  paid  as  aforesaid,  then  and  from  thenceforth  it  should 
and  might  be  so  often  lawful  to  and  for  the  said  Sir  Ferdinand 
Pairfaxj  Sir  John  Wray^  Sir  WiUiam  Armyn^  Sir  John  Moun- 
son.  Sir  Jfilliam  JPelham,  and  William  Anderson,  their  execu* 
fbrs,  administrators,  and  assigns,  and  every  or  any  di  them, 
t<>  enter  into  and  upon  the  said  messuage  in  which,  &c. 
(among  other  things,)  and  to  disti*ain,  and  the  distress  and 
distressed  then  and  there  found  to  take>  lead,  drive,  and  carry 
away,  and  the  same  to  detain  and  keep  until  such  time  and 
times  as  he  or  any  of  them  should  be  fully  satisfied,  contented, 
and  paid  the  said  yearly  rent  of  16402.  with  all  and  singular 
the  arrears  thereof  if  any  should  happen  to  be  in  arrear  and 
unpaid,  as  by  the  said  indenture  here  into  court '  brought 
(among  other  things)  more  fiilly  and  at  large  appears.  And  The  first  lease 
the  said  Thomas  Redshaw  further  says,  that  the  term  of  the  *"*^ 
siud  first  lease,  granted  and  demised  by  the  said  late  king  to 
the  said  Paid  Pender  and  WiUiam  Turner,  ended  and  deter- 
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and  Gibaon 
entered  by 
virtue  of  his 


F.  F.  &c.  poB- 
stfnedof  the 
said  rent,  and 
>  all  died  but 
J.M. 


820^.  due  for 
half  a  year's 
rent  to  J.  M. 


and  makes 
cognisance  as 
bailiff  of  said 
J.M.  as  a 
distress  for 
100/.  parcel  of 
such  rent. 

•  SeepostySOI. 
note  (!}• 


t  21  H.  «. 
c  19. 


The  lease  of 
Charles  the 
First  to  Gibson 
is  still  In  force. 


milled  upon  the  2d  day  ot  January ^  in  the  year  of  our  Lord 
16S79  by  effluxion  of  time;  whereupon  the  said  John  Gibson 
by  virtue  of  the  said  demise  to  him  the  sdd  John  Gibson  in 
form  aforesaid  made,  afterwards,  to  wit,  on  the  4th  day  of 
January f  in  the  said  year  of  our  Lord  1637,  entered  into  the 
said  messuage  with  the  appurtenances,  (among- other  things^) 
and  was  thereof  possessed ;  and  the  said  Ferdinand  Fair/ax^ 
&C.  were  possessed  of  the  said  yearly  rent  so  as  aforesaid  issuing 
out  of  the  said  messuage  (among  other  things) ;  and  being  so 
possessed  thereof  they  the  said  Sir  Ferdinand  Fairfax^  Sir  John 
Wray^  Sir  William  Armyn^  Sir  William  Pelham,  and  William 
Jndersony  afterwards,  to  wit,  on  the  1st  day  of  May^  in  the 
year  of  our  Lord  1639,  at  the  manor  aforesaid,  died,  and  the 
said  Sir  JbAn  Mounson  survived  them,  and  was  and  yet  is  solely 
possessed  of  the  said  yearly  rent  by  right  of  survivorship,  &c.; 
and  being  so  possessed  thereof,  he  the  said  Thomas  Redshaw 
further  says,  that  820/.  of  the  yearly  rent  aforesaid,  for  the  half 
of  one  year,  ended  on  the  feast  of  the  Annunciation  of  the 
Blessed  Virgin  Mary^  in  the  year  of  our  Lord  1649,  were  in 
arrere  and  unpaid  to  the  said  Sir  John  Mounson  on  that  feast, 
and  for  the  space  of  twenty  days  then  next  following,  and  still 
are  in  arrere  and  unpaid;  wherefore  he  the  said  Thomas  Red- 
shaWy  as  bailiff  of  the  said  Sir  John  Mounson^  well  acknow- 
ledges the  taking  of  the  said  six  hogsheads  of  alum,  being  of 
the  value  of  100/.  only,  and  no  more,  in  the  said  place  in  which, 
&c.  and  justly,  &c.  for  100/.  being  parcel  ^  of  the  said  820/. 
of  the  said  yearly  rent  so  being  in  arrere  as  in  a  messuage  in 
form  aforesaid  charged  and  bound  to  the  distress  of  the  said 
Sir  John  Mounson;  and  this  he  is  ready  to  verify:  wherefore 
he  prays  judgment,  and  a  return  of  the  said  goods,  together 
with  his  damages,  costs,  and  expences  by  him  about  his  suit  in 
that  behalf  expended,  according  to  the  form  of  the  statute  f  in 
such  case  lately  made  and  provided,  to  be  adjudged  to  him,  &c* 
with  this,  that  he  tlie  said  Thomas  Sedshaw  will  verify  that 
the  said  indenture,  in  form  aforesaid  made  by  the  said  late 
king  Charles  the  First  to  the  said  John  Gibson  for  the  term 
aforesaid,  still  is  and  remains  in  full  force  and  effect,  not  in 
the  least  surrendered  or  cancelled ;  and  that  alum  was  always, 
from  the  said  time  of  making  the  said  indenture  between  the 
said  late  king  and  the  said  John  Gibson,  hitherto  made  and 
wrought  within  the  said  manor  of  Mulgrcpvey  and  that  there 
was  not  hitherto  any  apparent  ground  that  alum  could  be 
made  more  advantageously  in  any  other  place  witliin  this 
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realm  of  England  in  the  jadgment  or  determination  of  any    Moctkbon 
person  or  persons  whatsoever,  &c.  ^     ^* 

And  the  said  Sir  John  Mounsouy  the  now  pkintifi^  prays  •  \  'm 

oyer  of  the  enrolment  of  the  said  indenture^  mentioned  in  the    *[  192  ] 
said  cognisance  as  aforesaid,  made  by  the  said  late  king  Charles  ^^  '^^  ^^* 
the  First  to  the  said  Sir  John  Gibson,  and  it  is  read  to  him  in 
these  words,  to  wit;  this  indenture,  &c.  (which  i&s^toxxt'mhac 
verboj)  which  being  read  and  heard,  the  said  Sir  John  Mounson 
now  plaintiff  says,  that  the  said  Thomas  Bedshaw,  as  bailiff  of 
the  said  Sir  John  Mounson,  named  in  the  said  cognisance,  for 
the  reason  above  alleged,  ought  not  to  acknowledge  the  taking 
of  the  said  chattels  to  be  just,  because  he  says,  that  the  grant 
of  the  said  rent  of  1640/.  made  as  aforesaid  by  the  said  Sir 
John  Gibson  as  aforesaid,  was  for  the  better  securing  of  the 
payment  of  the  said  rent  of  1640/.  in  form  aforesaid  reserved 
and  payable  by  the  said  indenture  made  as  aforesaid  by  the 
smd  late  king  to  the  said  John  Gibson;  and  that  before  the 
said  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary,  in 
tlie  year  of  our  Lord  1649,  to  wit,  on  the  S  1st  day  o(  March, 
in  theyear  of  ourLord  1648,  certain  persons  sat  at  fTestminster, 
in  the  county  of  Middlesex,  as  the  upper  house  of  the  then  par- 
liament ;  and  that  the  said  persons  so  sitting  as  the  upper  house 
of  parliament  on  the  said  SIst  day  of  March,  in  the  said  year 
of  our  Lord  1648,  at  Westminster  aforesaid,  by  the  names  of 
the  lords  in  parliament  assembled,  by  their  order  ordained  that  That  the  ]<ird« 
the  said  indenture,  mentioned  in  the  said  cognisance  made  as  ||||^]|^^!l^ 
aforesaid  between  his  said  late  majesty  Charles  the  First  and  i648,  ordered 
the  said  Sir  John  Gibson,  by  the  name  of  letters  patent  granted  ^^^  Sbron* 
to  Sir  John  Gibson  knight,  for  the  sole  making  and  selling  of  be  cmcriicd, 
alum,  should  be  vacated  and  cancelled.    And  the  said  John 
Mounson  {wrther  says,  that  afterwards,  to  wit,  on  the  4th  day 
otMcnf,  in  the  3'ear  of  our  Lord  1648,  the  said  persons  then 
sitting  at  Westminster  aforesaid,  as  the  upper  house  of  parlia-  and  thiu  the  earl 
ment,  ordained,  that  Edward  then  earl  of  Mu^aoe,  should  ^^*i^"^ 
immediately  enter  into  and  upon  the  alum- works,   houses,  alum  works  and 
and  mines  within  the  said  manor  of  Mulgrave,  and  take  and  *^*  **  prohta. 
receive  the  profits  thereof  to  his  own  use,  from  the  said  Slst 
day  of  March,  as  by  the  said  order  more  fully  appears.    By 
reason  of  which  said  orders,  he  the  said  Edward  earl  of  Mtd*  The  earl  ac. 
grave  afterwards,  to  wit,  on  the  10th  day  of  May,  in  the  year  ^*rf  m^^J* 
of  our  Lord  1648,  entered  into  the  said  tenements  and  pre-  i^^®>  entovd 
mises  as  aforesaid  granted  to  the  said  Sir  John  Gibson  by  the  ^Li^^  until 
said  late  king  Charles  the  First,  and  continued  possessed  thereof  j^^ /'^  ^^^^ 
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Mounsatt    until  the  first  chty  oi  Aprils  in  the  said  year  of  our  Lord  164^. 
^     *^  *And  the  said  Sir  John  Maunsottj  now  plaintiff,  furthe)*  says, 

*  'i  that  afterwards,  to  wit,  at  a  parliament  holden  at  Westmhister 

*C  198  ]  aforesaid  in  the  said  comity  of  Jlff^(i/^s^if,  on  the  25th  day  of 
An  act  of  12  of  ApTtlj  in  the  12th  year  of  the  reign  of  his  present  majesty,  it 
^'  *  ^  '  was  (among  other  Uiings)  enacted  by  the  authority  of  the  same 
parliament,  that  all  appeals  and  all  personal  actions,  and  causes 
of  such  actions,  suits,  molestations,  and  prosecutions  whatso^ 
erer,  for  or  by  reason  of  any  act  or  thing  advised,  counselled,  or 
commanded,  done  or  made  by  virtue  or  colour  of  any  autho- 
rity or  commission  by  the  said  late  king  or  the  now  king,  of 
by  virtue  or  colour  of  Any  order  or  ordinance  of  one  or  both 
houses  of  parliament  sitting  at  Westminsier,  or  by  any  act  or 
order  made  by  any  persons  assuming  the  name  of  a  parliament^ 
and  sitting  as  a  parliament  at  Westminster,  after  die  death  of 
the  said  late  king  Charles  the  First,  or  by  the  authority  of  the 
keepers  of  the  liberty  of  England,  or  by  any  order  of  the  late 
Protector  and  counsel,  or  by  or  upon  any  commission,  writ, 
process,  or  warrant  by  them  or  eiUier  of  them,  or  by  autho- 
rity derived  from  them  m*  any  of  them,  and  all  demands  of 
arrears  of  rent  and  mean  profits  of  lands,  tenements,  or  here- 
ditaments, theretofore  incurred  or  grown  due,  which  had 
been  paid,  received  or  disposed  of,  by  virtue  or  colour  of  any 
of  the  said  authorities,  pretended  authorities,  other  than  such 
arrears  or  mean  profits,  which  were  or  should  be  otherwise 
disposed  of  by  any  act  or  acts  of  the  then  present  session  of 
parliament,  should  firom  thenceforth  be  discharged.  And  the 
said  Sir  John  Mounson,  the  now  plaintiff,  further  says,  that  at 
a  parliafnent  holden  at  Westminster^  in  the  county  of  Middle^ 
sex,  on  the  8tli  day  of  May,  in  the  ISth  year  of  the  reign  of 
his  present  majesty,  it  was  (among  other  things)  enacted  by 
the  authority  of  the  same  parliament,  that  the  said  act  of  par* 
liament  of  the  said  12th  year  of  the  reign  of  his  present  ma- 
jesty, and  all  and  every  the  clauses,  sentences,  and  articles  in 
the  same,  should  be  ratified  and  confirmed,  and  were  enacted 
and  declared  to  have  the  full  force  and  strength  of  an  act  of 
parliament,  according  to  the  tenor  thereof,  as  by  the  said 
several  acts  of  parliament  more  fully  appears :  by  reason  of 
which  said  orders  and  acts  in  form  aforesaid  made,  published, 
by  which  the  ^^^  provided,  the  said  rent  of  820/.  for  the  half  of  one  year^ 
said  rent  is  di«-  ended  ou  the  Said  feast  of  the  Annunciation  of  the  Blessed 
**^  Virgin  Mary,  in  the  year  of  our  Lord  1649,  in  the  said  cog- 

nisance mentioned,  is  discharged.     And  the  said  ^\s  John 
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Mcunsan^  the  now  plaintiff^  further  says,  that  the  saiil  indent-    MotiNsav 
ure,  in  the  said  cognisance  mentioned  as  aforesaid,  made  by    ^     ^'   w 
the  said  late  king  to  the  said  Sir  John  Gibson,  and  the  letters  t        ^       *^ 
patent  in  the  said  order  first  above  mentioned,  specified,  are      [  194  J 
one  and  the  same  charter  of  grant,  and  not  other  or  different, 
and  that  the  said  r^it  in  the  said  cognisance  mentioned  is  not 
excepted  in  the  said  act,  nor  disposed  oi  by  any  other  act  of 
parliament;   and  this  he  is  ready  to  verify:    wherefore  he 
prays  judgment,  and  his  damages  on  occasion  of  the  taking 
aind  unjust  detaining  of  the  said  alum,  to  be  adjudged  to 
him,  &c. 

A  general  demurrer,  and  joinder  in  demurrer,  &c. 

But  because  the  court  of  our  said  lord  the  now  king  here  is  ^^  odmaare 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  is  given  to  the  said  parties  before  our  lord  the 
king  until  three  weeks  from  the  day  of  the  Holy  Trinity^ 
wheresoever,  &c.  to  hear  their  judgment  thereof,  because  the 
court  of  our  said  lord  the  king  now  here  is  thereof  not  yet,  &c. 
At  which  day,  before  our  lord  the  king  at  Westminster,  come 
the  said  parties  by  their  said  attornies ;  and  because,  &c.  (fiur- 
ther  continuances  to  three  weeks  of  5/*  Michael  and  the  octave 
of  St.  Hilary).    At  which  day,  befpre  our  lord  the  king  at     C  f ^^  3 
fVestminster,  come  the  said  parties  by  their  said  attornies,  and 
thereupon^  the  premises  being  seen,  and  by  the  justices  here 
more  fully  understood,  it  seems  to  the  same  justices  here^  that 
the  said  plea,  by  the  said  Sir  John  Mounson  in  manner  and 
form  aforesaid  above  pleaded  in  bar  to  the  said  cognisance  of 
him  the  said  Thomas,  and  the  matter  in  the  same  contained, 
are  not  sufiBcient  in  law  to  bar  him  the  said  Thomas  from 
having  a  return  of  the  said  goods ;  wherefore  it  is  considered  Judgment  iot 
that  the  said  J(^i  Mounson  take  nothing  by  his  said  writ,  but  H^n^he  de^* 
that  he  and  his  pledges  to  prosecute  be  in  mercy,  ai^d  that  murrer. 
the  said  Thomas  Redshav)  go  thereof  without  day,  &c.    And 
whereupon  the  said  Thomas  Bedshaw,  according  to  the  form  of  IHrf^ndant 
the  statute  (3)  in  such  case  made  and  provided,  prays  his  ma-  ^.Tstatute. 

(S)  17  Car.  2.  c.  ?•  s.  3.  by  which  it  "  court  shall,    at  the  prayer  of  the 

is  enacted,  that  **  if  judgment  in  any  **  defendant,  award  a  writ  to  inquire  of 

<'  of  the  king's  courts  at  Westminster  **the  value  of  such  distress,  and  upon 

"  (and  by  19  Car.  2.  c.  5.  the  courts  of  '*  the  return  thereof,  judgment  shall  be 

"  great  sessions  in  Walesy  and  of  the  "  given  for  the  avowant,  or  him  that 

*<  counties  palatine)  be  given  upon  de-  **  makes  cognisance  as  aforesaid,  for 

**  murrer  for  the  avowant,  or  him  that  ''  the  arrears  alleged  to  be  behind  in 

makes  cognisance  ^or  any  rent,  the  **  such  avowry  or  cognisance,  if  the 


«( 
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MouNsok  jestfs  writ  to  be  directed  to  the  sheriff  of  the  said  county  of 
Yorkj  to  inquire  of  the  value  of  the  said  six  hogsheads  of  dum, 
and  it  is  granted  to  him,  &c. ;  therefore  the  sheriff  is  com- 
manded, that  by  the  oath  of  good  and  lawful  men  of  his  boili- 


Kedshaw* 


«<  goods  or  cattle  so  distrained  shall 
**  amount  to  tliat  value ;  and  in  case 
**  they  shall  not  amount  to  that  value^ 
"  then  for  so  much  as  the  said  goods 
*<  or  cattle  so  distrained  shall  amount 
**  unto,  together  with  his  full  costs  of 
**  suity  and  he  shall  have  execution 
"  thereupon  hyjieri  facias  or  degit^  or 
•*  otherwise  as  the  law  shall  require."  [A] 
The  Stat.  Westminster  2d,  (IS  Edw.  1.) 
c.  2.  requires  the  sheriff,  before  he  exe- 
cutes the  writ  of  replevin,  to  take  from 
the  plaintiff  not  only  pledges  to  prose- 
cute, but  also  to  return  the  cattle,  &c. 
if  a  return  should  be  adjudged ;  and 
ordains,  that  if  the  sheriff  take  pledges 
in  any  other  manner  he  shall  be  answer- 
able for  the  price  of  the  cattle,  and  the 
person  who  distrains  shall  recover  by 
writ,  that  the  sheriff  shall  render  to  him 
as  many  cattle  or  goods.  At  the  time 
of  passing  the  act  of  17  Car.  2.  in  all 
cases  of  distress,  when  judgment  was 
given  in  replevin,  for  the  avowant,  or 
person  making  cognisance,  on  demurrer, 
the  form  was  to  award  a  return  of  the 
cattle  or  goods  distrained  to  the  de- 
fendant ;  and  if  the  distress  had  been 
either  for  rent,  customs,  services,  or 
damage  feasant,  an  inquiry  of  damages 
and  costs  was  also  awarded,  pursuant  to 
the  statutes  7  H.  8.  c.  4.  s.  3.,  and 
21  H.  8.  c.  19.  s.  3.  For  the  former  of 
those  acts  provides,  "  that  every  avow- 
'*  ant,  and  other  person  that  makes 
'<  avowry  or  cognisance,  or  justifies  as 
^*  bailiff  in  any  replevin  or  second  de- 
"  liverance,  for  any  rent,  custom  or 
•*  service,  if  his  avowry,  cognisance,  or 


"  Justification  be  found  for  him,  or  the 
**  plaintiff  be  otherwise  barred,  shall 
(« recover  his  damages  and  costs  that 
*<  he  has  sustained,  as  the  plaintiff 
*'  should  have  done  if  he  had  recover- 
*^  ed ;"  and  by  the  latter  it  is  enacted, 
**  that  every  avowant,  and  every  other 
**  person  that  makes  any  avowry,  justi- 
"  fication,  or  cognisance  as  bailiff  or 
''  servant,  in  any  replevin  or  second 
**  deliverance  for  rents,  customs,  ser- 
"  rices,  or  Jbr  damage  Jeasant  or  other 
**  rent,  upon  any  distress  taken  in  any 
*'  lands  or  tenements,  if  the  same 
•<  avcNvry,  cognisance,  or  justification 
«  be  found  for  him,  or  the  plaintiff  in 
**  the  same  be  nonsuit,  or  otherwise 
'<  barred,  shall  recover  his  damages 
**  and  costs  against  the  said  plaintiff  as 
**  he  should  have  done  if  he  had  re- 
**  covered  therein.**  The  defendant 
accordingly  sued  out  upon  the  judg- 
ment a  retomo  habendo,  and  an  inquiry 
of  damages,  generally  in  the  same  writ 
(Thes.  Brev.  220.),  or  sometimes  in 
separate  wriu  (Lill.  Ent.  600, 601,  602. 
604.),  and  upon  the  return  thereof  by 
the  sheriff,  final  judgment  was  entered 
up  for  the  defendant  to  recover,  as  well 
the  damages  and  costs  assessed  by  the 
jury,  as  the  costs  adjudged  by  the 
court;  and  the  defendant  might  enforce 
the  payment  of  them  by  a  capias  ad 
satisfaciendum  or  fieri  facias*  Thes. 
Brev.  B6.  221.  This  was  the  regular 
form  of  the  judgment ;  but  it  sometimes 
happened  that  the  plaintiff,  after  the 
cattle,  &c.  were  delivered  to  him  by 
virtue  of  the  replevin,    secreted,   or 


[6]  See  post.  Vol.  II.  286.  note  (5),  as  to  the  writ'  of  enquiry  upon  this 
clttusc  of  the  statute. 
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wick,  be  diligently  inquire  bow  much  tbe  said  six  hogsheads    Mounson 
of  alum  were  worth  at  the  said  time  of  tbe  takinir  of  them,    „     *'* 
according  to  their  value,  and  that  he  do  send  the  inquisition 
which  he  shall  thereof  make  to  our  lord  tbe  king  at  Westmin^ 


othervise  disposed  of  tliera,  so  that  the 
sheriff  could  not  restore  them  to  the  de- 
fendant according  to  the  exigence  of  the 
writ.  In  that  case  the  sheriff  returned 
an  averia  elongatay  that  the  cattle,  &c. 
were  eloigned,  as  it  is  called,  that  is, 
wer^  conveyed  to  places  unknown  to 
bim,  80  that  it  was  not  in  his  power  to 
obey  the  writ.  Upon  this  return,  it 
was  usual  to  award  another  writ  to  the 
sheriff,  directing  him  to  take  other 
cattle  of  the  plaintiff,  &c.  of  equal  value 
with  those  eloigned,  and  deliver  them  to 
the  defendant,  to  be  by  him  detained 
irreplevisable  until  such  time  as  the  cat- 
tle first  taken  should  be  forthcoming ; 
this  was  called  a  capias  in  'withernam* 
Thes.  Brev.  62,  63,  &  64.  the  second 
writ,  Lill.  Ent.  558.  If  the  plaintiff 
bad  no  cattle,  &c.  which  could  be  so 
taken,  the  sheriff  returned  nildl  to  that 
writ,  and  the  defendant  thereupon  sued 
out  a  scire  Jacias  against  the  pledges, 
who  had  undertaken  to  the  sheriff  in 
pursuance  of  the  statute  Westminster  2. 
that  tbe  cattle,  4rc.  should  be  returned 
to  tbe  defendant,  to  shew  cause  why 
their  cattle,  &c.  to  the  value  of  the 
cattle,  &c.  eloigned,  should  not  be  de- 
livered to  tbe  defendant.  Rast.  569.  b. 
Thes.  Brev.  274, 275.  8  Mod.  56.  Dor- 
rington  y,  Edmn.  And  if  no  cause  was 
shewn,  a  writ  issued  to  take  their  cattle. 
Sec ;  but  if  diey  had  none,  the  sheriff 
returned  nihil  also  to  that  writ,  and  then 
9L  scire  Jacias  was  awarded  against  the 
sheriff  himself,  that  he  render  to  tlie  de- 
fendant as  many  cattle.  Hutt.77«  Tre- 


vorsy.  Michelbome.  S.  C.  8  Nels.  Abr; 
207.  pi*  8.  But  these  proceedings  did 
not  at  all  prevent  the  defendant  from 
recovering  his  damages  and  costs  under 
the  statutes  of  H.  8.  See  Rast.  562.  b. 
Co.  Ent.  589.  a.  572.  b.  578.  a.  591. 
595.  a.  Thes.  Brev.  62,  Q^.  Lib.  Plac. 
452.  pi.  28.  2  Inst.  84a  Cas.  temp. 
Hardw.  852.  Combes  v.  Cole.  How- 
ever, a  less  circuitous  practice  has  been 
adopted  in  modem  times.  For  now  [c], 
upon  the  return  of  an  elongata  to  the 
writ  of  retorno  habendo,  it  is  no  longer 
necessary  to  sue  out  a  capias  in  voithemam 
against  the  plaintiff,  or  a  scire  Jacias 
against  the  pledges  or  sheriff ;  but  the 
defendant,  in  case  the  sheriff  has  taken 
no  pledges  at  all,  or  such  as  are  insuffi- 
cient, may  bring  an  action  upon  the  case 
against  him.  16  Vin.  899,  400.  Rous 
V.  Patterson.  In  that  case  it  was  held 
upon  the  construction  of  the  stat.  West" 
minster^  2.  ''  that  an  action  on  the  case 
"  will  lie  against  the  sheriff  for  taking 
<<  insufficient  pledges,  and  is  a  proper 
**  remedy  to  be  pursued ;  for  though  it 
**  is  not  particularly  mentioned  in  the 
"  statute,  as  being  a  sort  of  action  but 
*'  little  in  use  at  the  time  of  making  it, 
'<  yet  of  late  it  has  become  frequent, 
**  being  found  to  be  an  easier  and  more 
"  expeditious  method  of  proceeding, 
^*  and  that  it  appears  by  Cro.  Car.  446. 
"  Moyser  v.  Gray^  and  Sir  W.  Jones, 
^'  878.  Anon.^  ihsXcase  will  lie  for  taking 
<<  no  pledges  at  all ;  and  die  action 
*<  seems  to  be  equally  proper  where 
*'  insufficient  pledges  are  taken ;  espe- 


[c]  That  is,  where  the  distress  is  not 
for  rent,  or  where,  being  for  rent,  the 
defendant   elects  to  proceed  at  com- 


mon law,  and  not  under  the  statute 
17  Car.  2.  c.  7. 


195  b 
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MToiTNaoM    aer,  from  the  day  of  Easier  in  fifteen  days,  wheresoever^  9uL 

P     ^*  under  the  seal,  &c.  and  seals,  kc  togetfier  with  the  kitig^s 

V  *i  writ  to  him  thereof  directed.     The  same  day  is  given  to  the 

said  Tkomas  RedskaWf  &c.   At  which  day,  before  our  lord  the 


<<  daily  as  such  pledges  are  always  con- 
<<  sidered  as  none,  according  to  2  Inst* 
**  S40.    It  was  also  held,  that  an  action 
**  on  the  case  will  lie  against  the  sheriff 
'<  for  takbg  insufficient  pledges,  setting 
*^  forth  a  retomo  habendo  awarded,  and 
*'  an  dongeUa  returned,   toiihout  first 
*^  bringing  a  scire  Jacias  against  the 
**  pledges  ;  for  though  some  books  men- 
*^  tion  such  a  previous  step,  yet  as  the. 
'^  statute  does  not  direct  it,  nor  any  case 
<^  say  it  is  necessary,  it  would  be  hard 
<<  to  require  such  a  circuitous  mode  of 
"  proceeding."      See  Bradyll  v.  BaU^ 
1  Bro.  Ch.  Ca«  427*    So  the  mode  of 
proceeding  is  the  same  where  there  is  a 
verdict  for  the  defendant,  except  indeed, 
that  no  writ  of  inquiry  of  damages  is 
awarded ;  for  as  ihey  are  then  assessed 
by  the  jury  ifho  try  the  cause,  the 
judgment  is  final  for  the  defendant  to 
recorer  the  damages  so  found.    But 
now  in  the  case  of  a  distress  for  rent^ 
it  is  enacted  by  the  same  stat.  17  Car.  2. 
c*  7«  s.  2.    ''  that  in  case  the  plaintiff 
^<  shall  be  nonsuit  after  cognisance  or 
*<  avowry  nude  and  issue  joinedi  or  if  a 
'<  verdict  shall  be  given   against  the 
**  plaintiff,  then  the  jurors  %»ho  toere  ini'- 
*^  paneled  or  returned   to    inquire  of 
**  such  issue,  shall,  at  the  prayer  of  the 
**  defendant,    inquire   concerning  the 
^*  sum  of  the  arrears,  and  the  vsdue  of 
**  the  goods  or  cattle  distrained ;  and 
"  thereupon  the  avowant,  or  he  that 
**  makes  cognisance,  shall  have  judg- 
**  ment  for  such  arrearages,  or  so  much 
"  thereof  as  the  goods  or  cattle  dis- 
**  trained  amount  unto,  together  with 
'<  his  full  costs,  and  shall  have  execu- 
**  tion  thereupon   by  fieri  Jacias  or 


**  elegit,  or  otherwise  as  the  law  shall 
'*  require."  It  is  held,  that  the  avow- 
ant, &c.  may  still  enter  up  judgment 
at  common  law,  or  under  this  statute ; 
and  therefore,  if  through  mistake  or 
otherwise  it  cannot  be  entered  up 
under  the  statute,  the  defendant  may 
take  his  judgment  at  common  law. 
Thus,  where  in  avowry  for  rent  the 
jury  inquired  of  the  value  of  the  cattle, 
but  did  not  inquire  what  rent  was  in 
arrear,  it  was  held  that  the  omission 
could  not  be  supplied  by  a  writ  of 
inquiry,  the  statute  being,  that  the  jurors 
toAo  ijoere  impanelled  to  inquire  of  the 
issue  should  inquire  concerning  the  sum 
in  arrears,  and  the  value  of  the  distress ; 
but  the  court  held  that  the  avow- 
ant might  have  his  judgment  accord- 
ing to  the  common  law.  1  Lev.  255. 
Sheape  v.  Culpeper.  S.  C.  I  Sid.  380, 
1  Salk.  205.  Herbert  Y.  Waters.  Cas. 
temp.  Hardw.  297,  298.  Kinaston  v. 
Mayor  of  Shrewsbury.  So  where  thq 
jury  found  a  verdict  for  the  avowant^ 
and  damages  to  the  amount  of  the  rent 
claimed  in  the  avowry,  but  did  not  find 
either  the  amount  of  the  rent  in  arrear, 
or  the  value  of  the  cattle  distrained,  and 
judgment  was  entered  for  the  damages 
assessed,  it  was  held  that  this  judgment 
was  erroneous,  and  could  not  be  amend- 
ed into  a  judgment  under  the  statute, 
because  the  neglect  of  such  inquiry  by 
the  jury  could  not  be  in  any  manner 
supplied;  but  the  court,  after  error 
brought,  permitted  the  defendant  to 
amend,  and  enter  a  judgment  pro  re- 
tomo  habendo  at  the  common  law. 
S  Term  Rep.  349.  Rees  v.  Morgan.  [(/] 
But  in  every  other  case  of  replevin,  the 


\d]  In  1  Taunt.  218.  Heffbrd  v.  AU    fendant  is  not  bound  to  proceed  at  all 
ger,  it  was  determined  that  the  de-    under  the  stat.  17  Car.  2.  c.  7.,  nor,  if 
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king  at  WestminsUrj  comes  the  aaid  ThouMS  Bedskaw  by  his 
said  attorney ;  and  the  sherifl^  to  wit,  Jokn  Armytage  esquire, 
returns  a  certain  inquisition  taken  before  him  at  the  castle  of 
York  in  the  said  county,  on  the  30th  day  of  March^  in  the  2l5t 


195  C 

MouKsbir 
Rbdshaw; 


omission  of  the  jury  to  find  damages  for 
the  defendant,  whether  under  the  sta- 
tutes of  7  H.  8.  c.  4. ;  and  21  H.  8, 
c.  19.  or  under  the  4S  Eliz.  c.  2.  s.  19. 
may  be  supplied  by  a  writ  of  inquiry. 
Carth.  S62.  Herbert  v.  Waters.  S.  C, 
1  Salk,  205.  5  Mod.  77.  Harcourt  v, 
Weeks.  2  Black.  Rep,  921.  DewU  v. 
Marshall.  8.  C.  3  Wils.  442.  where 
Gould  J.  said,  that  he  had  a  note  of 
Valentine  ▼•  Faxocettf  reported  2  Stra. 
1021.  and  Cas.  temp.  Hardw.  138. ;  and 
Lord  Hardwkk  C.  J.  laid  it  down,  that 
f n  every  case,  unless  where  the  court 


is  tied  up  by  stat.  17  Car.  2.  which  re- 
specto  only  rent-arrear,  a  writ  of  inquiry 
may  be  granted,  in  order  to  do  com- 
plete justice.  Whenever  judgment  is 
given  for  the  avowant  or  person  making 
cognisance  after  verdict^  or  upon  de* 
murrer^  it  is  that  the  defendant  should 
have  a  return  of  the  cattle,  or  goods 
irreplevisable,  [e]  Rast.  562.  b.  Co. 
£nt.  591.  a.  Lib.  Plac.  453.  pi.  25. 
2  Inst,  340.  14H.7.6.b.  But  at  the 
common  law,  if  the  plaintiff  had  been 
nonsuit  either  before  or  afler  verdict  [y]» 
although  the  defendant  was  then  en- 


he  elect  to  proceed  at  common  law,  is 
he  bound  to  sue  out  a  retomo  hahendo 
as  soon  as  possible  for  the  benefit  of  the 
sureties  in  the  replevin  bond. 

[e]  See  4  T.  R.  509-  Gamon  v.  Jones^ 
that  the  judgment  is  good  at  common 
law,  though  the  return  be  not  adjudged 
irrepkoisable.  The  reason  is,  that  since 
the  Stat.  West,  2.  respecting  second  deli- 
verance, the  distress  returned  must  be 
necessarily  irreplevisable  in  all  cases. 

[Jl[  To  the  modern  practitioner,  the 
expression  of  *<  nonsuit  q/ler  verdict^' 
will  probably  appear  incongruous.  But 
at  the  common  law,  upon  every  conti- 
nuance or  day  given  over  before  judg- 
ment^  the  plaintiff  might  have  been  non- 
suited :  Co.  Litt.  139*  b. ;  and  conse- 
quently, before  the  stat.  2  H.  4.  cap.  7. 
after  verdict  given,  if  the  court  gave 
a  day  to  be  advised,  at  that  day  the 
plaintiff  was  demandable,  and  there- 
fore might  have  been  nonsuit.  Co. 
Litt.  ibid.  The  stat.  2  H.  4.  c.  7.  is, 
that  *^  whereas  upon  verdict  found  be- 
**  fore  any  justice  in  assize  of  novel  dis- 
'*  seisin,  mort  d'auncester^  or  any  other 


**  acticm  whatsoever,  the  parties  before 
**  this  time  have  been  adjourned  upon 
"  difficulty  in  law  upon  the  matter  so 
V  found,  it  is  ordained  and  established, 
<^  that  if  the  verdict  pass  against  the 
<<  plaintifl^  that  the  same  plaintiff  shall 
"  not  be  nonsuited."  Before  this  sta- 
tute, if  the  plaintiff  had  been  dissatisfied 
with  the  damages  given  him  by  the 
jury,  he  might  have  been  nonsuited  by 
non-appearance  at  the  dies  datus,  and 
then  commenced  a  new  action  for  the 
same  cause.  5  Mod.  208t  Keats  v. 
Barker.  Notwithstanding  the  statute 
after  demurrer  in  law  joined,  if  the 
court  gives  a  day  over,  at  that  day  the 
plaintiff  is  demandable,  and  may  be 
nonsuit.  Co.  Litt.  ubi  sup.,  but  not 
after  the  demurrer  has  been  argued. 
1  Sid.  84.  Lord  Howard's  case.  2  Sid. 
1 13.  Robinson  v.  Bamirough.  3  Leon, 
28*  Vernon  and  Vemon*s  case.  There 
is,  however,  in  the  books,  a  distinction 
taken  between  a  special  and  general 
verdict;  and  it  has  been  held,  that 
after  the  former,  the  plaintiff  may  yet^ 
be  nonsuit,  notwithstanding  the  statute. 
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Mounson  versus  Red&haw. 


MOUNSON 

Redshaw. 


year  of  the  reign  of  our  lord  Charles  the  Second,  now  king  of 
England^  by  which  it  is  found  that  the  said  six  hogsheads  of 
alum  were  worth,  at  the  time  of  taking  them,  100/.  according 
to  the  true  value  thereof;  therefore  it  is  considered  that  tlie 


titled  to  a  return,  yet  the  judgment  was 
not  that  the  return  should  be  irrepU' 
visabiUj  as  in  the  other  case:  for  the 
pliuntiff  might  have  had  as  many  reple- 
vins as  he  pleased.  This  was  very 
vexatious,  inasmuch  as  the  defendant, 
by  having  the  distress  taken  from  him, 
was  not  likely  to  recover  his  rent,  since 
he  wanted  the  pledge  to  compel  the 
payment  of  it.  To  remedy  this  mis- 
chief the  statute  of  Westminster  2»  gives 
the  plaintiff  a  writ  of  second  deliverance. 
34  H.  6.  5.  a.  2  Inst.  340.  This  is  a 
judicial  writ,  and  issues  out  of  the  re- 
cord of  replevin  on  which  the  nonsuit 
was.  2  Inst.  341.  See  the  entry  of  a 
judgment  of  nonpros  in  replevin,  and  a 
writ  of  second  deliverance  awarded. 
Thes.  Brev.  303.    Lib.  Plac.  453.  pL  24. 


See  the  form  of  the  writ,  Thes.  Brev. 
303.  The  proceeding  in  second  deli- 
verance is  exactly  the  same  as  in  re- 
plevin ;  except  that  in  the  declaration 
it  is  stated  that  A.  B.  was  summoned 
by  his  majesty's  writ  of  second  deliver- 
ance to  answer,  &c.  See  Co.  Eht. 
589.  a.  And  if  the  plaintiff  in  the 
second  deliverance  be  nonsuit,  or  if  the 
plea  be  discontinued,  or  the  writ  abate, 
or  if  he  in  any  manner  prevail  not  in  his 
suit,  the  defendant  shall  have  judgment 
for  a  return  irreplevisable.  2  Inst.  341. 
The  writ  of  second  deliverance  is  a  m- 
persedeas  in  law  to  the  writ  of  retomo 
habendoy  but  not  to  the  writ  of  inquiry 
of  damages  under  the  statutes  7  H.  8. 
and  21  H.  8. ;  for  damages  are  given 
by  those  statutes  as  a  compensation  for 


Cro.  Car.  575.  Lord  Oxford  v.  fFater- 
house.  It  must  be  observed  that,  in  the 
old  books  the  terms  **  discontinuance" 
and  **  nonsuit'*  are  frequently  used  as 
having  the  same  import.  But  in  modem 
times  it  has  been  held,  that  a  nonsuit  can 
only  be  at  the  instance  of  the  defendant; 
1  Stra.  267*  Arnold  v.  Johnson;  which 
doctrine  has  completely  distinguished 
the  terms.  It  appears,  however,  that 
the  plaintiff  may  be  nonsuited  for  a  va- 
riance in  an  undefended  action ;  3  Taunt. 
81.  Halhead  y.  Abrahams ;  and  it  is 
every  day's  practice  to  nonsuit  him  in 
such  actions  where  he  fails  in  establish- 
ing his  case  by  proofs.  The  judge  at 
N.  P.  may  nonsuit  the  plaintiff  for  an 
objection  (which  clearly  bars  the  ac- 
tion), though  it  appears  on  the  record, 
and  might  be  taken  advantage  of  by 
motion  in  arrest  of  judgment,  or  writ  of 
error.  1  Campb.  256,  Sadler  v.  Robins. 


Still,  however,  the  nonsuit  is  so  far 
considered  the  act  of  the  plaintiff,  that 
the  court  cannot  order  a  nonsuit  to  be 
entered  against  the  consent  of  the 
plaintiff;  2  T.  R.  281.  Wathins v.  Tom- 
ers  ;  and  Lord  EUenhorough  C.  J.  in 
10  East,  368.  Paxton  v.  Popham^  de- 
fined a  nonsuit  to  be  a  judgment  against 
the  plaintiff  for  not  appearing  on  a  day 
when  he  is  demandable,  and  held  that 
after  judgment  for  the  defendant  on 
demurrers  to  certain  special  pleas,  there 
may  be  judgment  as  in  case  of  a  nonsuit 
against  the  plaintiff  for  not  proceeding 
to  trial  upon  the  other  general  pleas  on 
which  issues  were  joined.  See  post. 
Vol.  II.  p.  73.  note  (1).  The  defendant 
in  replevin  is  not  entitled  to  move  for 
judgment  as  in  case  of  a  nonsuit  under 
14  Geo.  2.  c.  17.  3T.  R.661.  Jones  v. 
Concannon.  15  Tl  R.  400.  Shoriridge 
v.  Hyem. 


Mibh.  20  Car.  II.  Regis. 
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aud  T%emas  Bedlam  do  recover  against  die  said  Sir  John    Moonson 
Mounson  the  said  100/.  fur  the  value  of  the  said  six  hogsheads   ,.     *' 
of  the  said  alum,  parcel  of  the  said  rent,  being  in  arrere  as  i  '  m 

aforesaid,  by  the  inquisition  in  form  aforesaid  found,  and  his 


the  expence  and  trouble  the  avowant 
has  undergone.  Lat.72.  Anon,  Palm, 
403.  lSa\k.95.PraUy.Ruaidge.  But 
DOW  in  the  case  of  a  distress  for  rent, 
the  same  statute  17  Car.  2.  s.  2.  pro- 
vides, "  that  whensoever  any  plaintiff 
'<  in  replevin  shall  be  nonsuit  before 
**  issue  joined  in  any  suit  of  replevin  by 
"  plaint  or  writ  lawfully  returned,  re- 
*^  moved,  or  depending  in  any  of  the 
<«  courts  aforesaid,  that  the  defendant 
'*  making  a  suggestion  in  nature  of  an 
<<  avowry  or  cognizance  for  such  rent, 
«<  to  ascertain  to  the  court  the  cause  of 
"  distress,  the  court  upon  his  prayer 
**  shall  award  a  writ  to  the  sheriff  of  the 
^'  county  where  the  distress  was  taken, 
*'  to  inquire  by  the  oaths  of  twelve  good 
'<  and  lawful  men  of  his  bailiwick, 
'*  touching  the  sum  in  arrear  at  the 
**  time  of  such  distress  taken,  and  the 
"  value  of  the  goods  or  cattle  distrain- 
**  ed :  and  thereupon  notice  of  fifteen 
**  days  shall  be  given  to  the  plaintiff  or 
**  his  attorney  in  court  of  tlie  sitting  of 
**  such  inquiry  [g]  :  and  thereupon  the 
"  sheriff  shall  inquire  of  the  truth  of  the 
**  matters  contained  in  such  writ,  by  the 
'<  oaths  of  twelve  good  and  lawful  men 
**  of  his  county ;  and  upon  the  return 
*'  of  such  inquisition,  the  defendant 
**  shall  have  judgment  to  recover  against 
**  the  plaintiff  the  arrearages  of  such 
**  rent,  in  case  the  goods  or  cattle  dis- 
"  trained  shall  amount  unto  that  value ; 
**  and  in  case  they  shall  not  amount  to 
*^  that  value,  then  so  much  as  the  value 
^<  of  the  said  goods  and  cattle  so  dis- 


**  trained  shall  amount  unto,  together 
^<  with  his  full  costs  of  suit,  and  sliall 
"  have  execution  thereupon  hyjierija* 
*'  dtu  or  elegit  J  or  otherwise  as*  the  law 
<*  shall  require."  See  the  form  of  a 
writ  of  inquiry  under  this  clause  of  sta- 
tute 17  Car.  2.  on  a  nonsuit  in  reple- 
vin, Lilh  £nt«  601,  602.  So  where 
the  plaintiff  in  replevin  is  nonsuit  be- 
fore avowry  or  cognisance,  where  the 
proceeding  is  at  common  law,  it  is  ne- 
cessary for  the  defendant  to  make  a  cog- 
nisance or  avowry  pro  retomo  habendo 
to  entitle  himself  to  damages  within  the 
statutesof  7  H.8.  &  21  H.  8.  1  Salk.94<. 
Anon.  And  it  is  also  held  that  the*  writ 
of  second  deliverance  is  notasupersedeas 
to  the  inquiry  under  tlie  last  recited 
clause  of  the  statute  17  Car.  2.  any  more 
than  it  is  to  an  inquiry  under  the 
statutes  of  H.8.  Indeed  the  statute 
17  Car.  2.  has  in  effect  taken  away  the 
writ  of  second  deliverance  where  the 
distress  is  for  rent.  For  what  use  can 
a  second  deljf  erance  be  of  to  the  plain- 
tiff, when  the  defendant  may  still  pro- 
ceed to  judgment  and  execution  either 
for  the  whole  rent,  or  at  least  for  the 
value  of  the  distress?  1  Vent.  64'.  Play- 
ters  V.  Sheering.  Bull.  Ni.  Pri.  58* 
Barnes,  427.  2  Wills.  116.  Cooper  v. 
Sherhrooke.  In  this  entry,  and  also  in 
2  Saund.  286.  Pool  v.  Longuevill,  the 
form  of  entering  up  the  judgment  for 
the  defendant  upon  demurrer  under  the 
statute  17  Car.  2.  is  to  pray  a  writ  of 
inquiry,  as  therein  directed,  without 
atoarding  a  retomo  habendo.    And  it 


[g]  See  6  Taunt  57.  Burton  v, 
HicJ^.  1  Marsh.  444.  S.  C.  thkt  fif- 
teen   days    notice  of  inquiry   should 

VoL.I, 


also  be  given  to  the  plaintiff  where  the 
avowant  has  judgment  on  demurrer.. 


U 
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Mounson  t:ersus  Redshaw. 


MouNsoH    (]iuiiages  on  occasion  of  the  premises  to  80Z*  adjudged  to  the 

^'  said  Thomas  Redshaw  by  the  court  of  our  said  lord  the  king; 

1  *j  here,  with  his  assent,  for  his  costs  and  damages  by  him  about 

his  suit  in  that  behalf  sustained,  according  to  the  form  of  the 


seems  to  have  been  the  intent  of  the 
statute  to  substitute  the  proceeding 
under  it,  in  the  room  of  the  common  law 
judgment  of  awarding  a  return.  See 
2  Saund.  286.  n.  (5)  But  in  Carth.  253. 
Baker  ▼•  Lade,  where  the  avowant  upon 
demurrer  had  judgment  to  have  a  return, 
and  also  under  this  statute,  it  was  held 
upon  error  brought,  that  the  judgment 
was  right,  because  the  statute  does  not 
alter  the  judgment  at  common  law,  but 
only  gives  a  further  remedy ;  and  Ba* 
ihurstJ,  in  the  above  cited  case  of 
Cooper  V.  Sherbrooke  recognises  this 
decision.  The  sheriff  in  all  cases  of 
distress,  except  for  rent,  usually  takes 
a  bond  from  the  pkintiff,  at  the  time 
the  goods  are  delivered  to  him  by  virtue 
of  the  replevin,  conditioned  that  he 
should  prosecute  his  suit  with  effect 
and  to  return  the  goods ;  and  it  has 


been  held,  that  the  sheriff  has  a  right  to 
take  such  bond  for  his  security  under 
the  statute  Westminster2.  1  Ld.Raym. 
278.  Blackeit  v.  Crusop.  But  in  order 
to  prevent  vexatious  replevins  of  dis- 
tresses ^r  rent,  the  11  Geo.  2.  c  19* 
s.  23.  enacts,  that  sherifi  and  other 
officers  granting  replevins  shall  take, 
from  the  plaintiff  and  two  responsible  [A] 
persons  as  sureties,  a  bond  in  double 
the  value  of  the  goods  distrained,  (to 
be  ascertained  by  oath,)  conditioned  for 
prosecuting  the  suit  with  effect,  and  for 
a  return  of  the  goods :  and  the  sheriff 
is  authorized  to  assign  the  bond  to  the 
avowant  or  person  making  cognizance ; 
and  if  the  bond  be  forfeited,  the  avow- 
ant may  bring  an  action  in  his  own 
name,  and  the  court  may  by  rule  give 
relief  to  the  parties,  &c.  [ij  But 
though  tlie  sheriff,  &c.  is  by  this  act  re- 


-[A]  If  at  the  time  of  the  taking  the 
bond  the  sureties  were  apparently  re- 
sponsible, the  sheriff  is  not  liable  to  an 
action  for  taking  insufficient  pledges. 
6Tamt.225.Hindley.  Blades.  1  Marsh. 
27.  S.C. 

[f]  The  avowant  may  take  an  as- 
signment of  the  replevin-bond,  and  sue 
on  it  in  his  own  name,  without  joining 
the  person  making  cognizance.  1  Bos. 
&  Pull.  381.  n.  Archer  v.  Dudley.  But 
the  avowant  and  person  making  cogni- 
zance may  join,  if  they  please.  3  M.  &  S. 
180.  Phillips  V.  Price.  Though  the 
bond  be  executed  by  one  surety  alone, 
it  is  available  by  the  sheriff  against 
such  surety.  7  Taunt.  28.  Austen  v. 
Howird.  2  Marsh.  352.  S.  C.  But 
^uttrewheiher  it  be  assignable  under  the 
11  Geo.  2.  S.  C.  7  Taunt.  327.  1  B. 
Moore,  68.  And  the  sheriff  in  such  case 


having  unsuccessfully  defended  an  ac- 
tion for  taking  insufficient  pledges,  can 
recover  upon  the  bond  only  a  moiety  of 
the  rent  and  costs  in  the  replevin  suit : 
but  not  any  part  of  the  costs  which  he 
was  obliged  to  pay  in  the  action  against 
himself.  S.C.  The  defendant  in  re- 
plevin is  entitled  to  an  assignment  of 
the  bond,  if  the  plaintiff  makes  default 
in  the  county  court,  and  he  may  sue  as 
assignee  of  the  bond  in  the  superior 
courts,  although  the  plaint  be  not  re- 
moved. 5  T.  R.  1 95.  Dyas  v.  Freeman. 
In  an  action  by  the  assignee  on  the 
bond,  if  the  defendant  plead  that  he 
did  prosecute  his  suit  with  effect,  and 
that  it  is  still  depending,  the  plaiptiff 
cannot  in  his  replication  simply  deny 
the  fact,  but  must  shew  how  the  suit 
has  ceased  to  depend.  12  East,  585* 
Brackenbury  ▼•  Pdl. 
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statute  thereof  lately  made  and  provided ;  which  said  value,  Mounson 
and  costs  and  charges,  amount  in  the  whole  to  180/.    And  ^* 

the  said  John  Mounson  in  mercy,  &c. 


quired  to  take  such  a  bond»  yet  if  he 
neglects  to  do  so,  it  is  no  contempt  of 
the  court  for  which  an  attachment  will 
be  granted,  but  the  proper  remedy  is 
for  the  defendant  to  bring  an  action  on 
the  case  against  him.  2  Term  Rep,  617* 
Rex  V.  Lewis.  Ik]  There  is  a  difference 
of  opinion,  as  to  what  extent  the  sheriff 
is  liable  to  render  damages  in  an  action 
on  the  case  for  taking  insufficient  pledges 
in  distresses  for  rent.  In  the  case  of 
Yea  bart.  v.  Lethbridge,  it  was  held  by 
the  court  of  K.  B.  that  the  plaintiff  is 
not  entitled  to  recover  his  costs  of  the 
defence  of  the  replevin,  but  merely  the 
value  of  the  distress  taken ;  for  if  the 
sheriff  had  taken  two  responsible  sure- 
ties according  to  the  11  Geo.  2.  the 
bond  would  have  been  satisfied  by  re- 
luming the  goods  taken  ;  therefore  the 
value  of  those  goods  seemed  to  the 
court  to  be  the  true  measure  of  da- 
mages to  be  given  in  this  action. 
4  Term  Rep.  4>dS.  But  in  a  subsequent 
case,  the  court  of  C.  P.  held  that  tlie 


plaintiff  might  recover  in  the  action  the 
real  damages  he  has  sustained,  notwith- 
standing they  exceed  the  penalty  of  the 
bond.  2  H.  Black.  36.  Concanen  v. 
Lethbridge*  And  afterwards  in  Evans 
V.  Brander,  the  court  of  C.  P.  was  of 
opinion,  that  the  penalty  of  the  bond 
ought  to  be  the  measure  of  tlie  damages 
against  the  sheriff.  2  H.  Black.  547.  [/] 
In  this  action  the  sureties  in  the  bond 
may  be  witnesses  to  prove  whether  they 
were  sufficient  or  not.  And  if  the 
avowant  or  person  making  cognisance 
take  an  assignment  of  the  replevin-bond 
and  sue  the  principal  and  sureties  in  the 
bond,  and  they  are  found  to  be  insol- 
vent or  insufficient,  he  may  aHierwards 
bring  an  action  upon  the  case  against 
the  sheriff  for  taking  insufficient  sure- 
ties. For  taking  an  assignment  of  the 
replevin-bond  from  the  sheriff  is  no 
waver  of  any  proceedings  afterwards 
against  him,  as  it  is  in  the  case  of  a 
bail^ntL  [m] 


[*]  S.  P.  1  N.  R.  292.  Tesseyman  v. 
GUdart.  And  that  the  court  will  not  re- 
lieve on  motion.  See  also  Willes,  375. 
TweUs  V.  CdvOle. 

[/]  1  Taunt.  218.  Hejg[brd  v.  Alger, 
S.  P. 

[ftt]  Nor  does  the  plaintiff  waive  his 
remedy  against  the  sureties  in  a  re- 
plevin-bond by  giving  time  to  the  prin- 
cipal. 6  Taunt.  379.  Moore  v.  Bow- 
maker.  2  Marsh.  81.  S.  C.  Where  the 
defendant  in  replevin  had  judgment  for 
a  return  for  want  of  a  plea  in  bar,  and 
afterwards  sued  out  a  writ  of  inquiry 
under  the  17  Car.  2.  c.  7.  s.  2.  upon 
which  tlie  rent  in  arrear  and  die  value 
of  the  goods  were  found,  it  was  held 


that  he  might,  notwithstanding,  sue  the 
sureties  in  the  replevin-bond,  and  al- 
lege as  a  breach,  that  the  plaintiff  in 
replevin  had  not  prosecuted  his  suit 
with  effect.  2  Brod.  &  Bing.  112. 
Tumor  v.  Turner.  Prosecuting  the 
suit  with  effect  means  with  success.  Ibid. 
7  Mod.  380.  Morgan  v.  Griffith,  per 
Lee  C  J.  If  the  declaration  in  the  ac- 
tion on  the  replevin-bond  allege  that 
the  plaintiff  in  replevin  did  not  prose- 
cute his  suit  with  effect,  and  has  not 
made  a  return,  this  breach  is  not  dou- 
ble ;  for  both  parts  of  the  Condition  of 
the  replevin-bond  ought  to  be  nega- 
tived :  if  the  party  make  a  return,  he 
need  not  prosecute  his  suit  with  effect  • 
U  2 
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if  he  prosecute  his  suit  with  effect,  he 
need  not  malce  a  retiiirn.  Per  Dam- 
pier  J.  3  M.  &  S.  180.  Phillips  v.  Price. 
In  the  former  of  these  cases,  viz.  Tumor 
T.  Turner^  it  should  seem  that  the 
breach  could  not  have  been  alleged  for 


BOt  making  a  return,  because  the  riglit 
to  a  return  was  waived  by  proceeding 
under  the  stat.  17  Car.  2.  In  the  latter, 
viz.  Phillips  V.  Price^  it  does  not  ap- 
pear that  there  had  been  any  proceed* 
ing  under  tlie  stat.  17  Car.  2. 


C  196  ] 
Case  28. 


Mounson  versus  Kedshaw. 


IfUierebean 
order  (con- 
firmed by  pnr- 
liament)  that 
an  indenture  of 
demise  upon 
wUch  a  rent 


should  be  tw- 
caiedBnd  can' 
eeUedt  BnA  ibat 
•  stranger 
should  enter 
into  the  lands 
demised  and 
receiTe  the 
profits,  yet  the 
same  rent  in. 
value  granted 
by  the  lessee  f(Mr 
the  better  se- 
curing  of  the 
rent  reserred  is 
not  discharged, 
although  the 
intention  ap- 
pears that  there 
should  be  but 
one  rent  paid. 


Trin.   20  Car.  II.  Regis.    Rol.  382. 

REPLEVIN  by  Sir  John  Mounson^  knight  and  baronet, 
ogabst  BedsAaw^  and  tbe  plaintiff  declares  of  the  taking 
and  detaining  of  six  tons  of  alum  at  the  parish  of  i^^»  in 
the  county  of  York,  in  a  certain  place  called  Sandsend  abim^ 
houses  on  the  10th  of  March,  in  the  19th  year  of  the  now  king. 
The  defendant,  as  bailiff  of  Sir  John  Mounson  the  dder, 
knight  of  the  bath  and  baronet,  made  cognisance,  and  shewed 
that  the  place  in  which,  &c.  is  a  messuage  in  which  the  making 
of  alum  was  used ;  and  that  long  time  before  the  takings  iuu 
the  lord  Charles  the  First,  late  king  of  England,  was  seised 
of  the  manor  of  Mtdgrave,  with  the  appurtenances,  in  the 
said  county  of  York,  whereof  the  place  in  which,  &c.  is,  and 
from  time  whereof,  &c.  was  parcel,  in  his  demesne  as  of  fee, 
in  right  of  his  crown :  and  being  so  seised,  on  the  1st  of 
March,  in  the  9th  year  of  his  reign,  by  an  indenture  under 
the  great  seal,  made  between  the  said  late  king  and  Sir  John 
Gibson  knight,  and  inrolled  of  record  in  Chancery,  an  exem- 
plification of  which  inrolment,  under  the  now  great  seal,  the 
defendant  brought  into  court,  according  to  the  form  of  the 
statute,  8tc.  demised  and  granted  to  the  said  Sir  John  Gibson 
the  said  messuage,  in  which,  &c.  (among  other  things)  by  the 
name  of  Alum-works  and  Alum-houses  within  the  Lordship 
of  Mulgrave,  and  all  pans,  pits,  cisterns,  coolers,  &c.  to  the 
said  alum-works  belonging,  &c.  to  have  afler  the  end,  expira- 
tion, or  determination  of  u  demise  or  grant,  by  indenture, 
dated  the  12th  of  May,  in  the  third  year  of  the  reign  of  the 
said  late  king  Charles  the  first,  made  by  tbe  said  late  king  to 
Sir  Paid  Pinder  and  WiUiam  Turner  esquire,  for  the  term  of 
twelve  years  from  Christmas  1625,  and  to  the  third  day  of 
January  then  next  following,  until  the  fiill  end  and  tenn  of 
thirty-one  years,  and  further  to  the  10th  of  February  thflD 
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next  to  come,  in  cose  alum  should  be  so  long  niade  and    M6ukson 
wrou^t  within  the  said  manor  of  Mi^avej  or  within  any  ^ 

other  lands  of  Edward  earl  of  Mtdgrave^  or  his  heirs,  within  'i 

the  county  of  York ;  and  that  there  should  not  be  an  appa* 
rent  reason  for  the  more  useful  making  of  alum  in  any  other 
place  within  the  realm  o{  England^  in  the  judgment  of  six  fit 
persons,  three  of  whom  to  be  chosen  by  the  sud  Gibson  fisr 
the  said  late  king,  and  the  other  three  to  be  chosen  by  the 
said  earl  of  Hulgrasoe^  his  heirs,  executors,  or  assigns ;  and  if 
they  could  not  agree,  then  the  lord-keeper  of  the  great  seal 
for  the  time  being  should  direct  such  course  for  the  investiga* 
tion  of  the  truth  as  he  should  think  fit,  and  should  so  deter* 
mine  such  question  so  arising:  by  force  of  which  demise  the 
said  fiSr  Jokn  Gibson  was  possessed  of  the  interest  of  the  said     [  197  ] 
term :  and  bdng  so  possessed,  afterwards,  to  wit,  on  the  10th 
of  Marci,  in  the  aaid  9th  year  of  Charles  the  First,  by  his 
indenture,  now  brought  into  court,  made  between  him  and 
Thomas  viscount  Wentworthi  deputy  of  Ireland^  of  the  one 
part,  and  Sir  Ferdinando  Fairfax  knight.  Sir  John  Wray  knight 
and  baronet,  Sir  William  Amyn  knight  and  baronet.  Sir  WiU- 
4iam  Pdham  knight,  WilUam  Anderson  esquire,  and  the  said 
Sir  John  Mounson  the  elder,  (in  whose  right  thedefendant  made 
cognisance,)  of  the  other  part,  granted  to  the  said  Ferdinando 
Fairfax^   Sir  John  Wray^   Sir  William  Armyn^   Sir  WilUam 
Peiham,  William  Jndersonj  and  the  said  Sir  John  Mounson  the 
dder,  a  yeariy  rent  of  1640/.  to  be  issuing  out  of  die  said 
place,  in  whidi,  &C  among  others,  to  have,  &&  yearly  and 
every  year,  for  and  during,  and  unto  the  full  end  and  expira- 
tion of  the  said  term  of  thirty-one  years  demised  to  the  said 
Sir  John  Gibson^  with  the   same  limitation  of   ^*  in  case 
<^  alum,"  &c  as  is  before  mentioned  in  the  lease  to  the  said 
Jokn  Gibson^  to  be  paid  at  Lady^day  and  Michadmas^  by  equal 
portions,  in  the  common  dining-hall  of  the  Middle  Tentple^ 
with  a  clause  of  distress  if  the  rent  should  be  arrear  for  twenty 
days.    And  then  the  defendant  averred,  that  the  term  granted 
to  Sir  Panl  Pinder  and  Turner  ended  and  expired  upon  the 
2d  day  oi  January^  1637,  by  effluxion  of  time,  whereby  the  said 
Sir  Jbiit  Gibson,  by  force  of  his  lease,  entered  into  the  land, 
and  was  possessed,  and  the  grantees  of  the  rent  were  possessed 
of  the  sakl  rent :  and  that  afterwards  all  the  grantees  died  ex- 
oept  the  said  Sir  John  Mounson  the  elder,  who  survived  them, 
-and  was  thereof  sdely  possessed  by  right  of  survivorship,  &c. ; 
•and  being  so  possessed,  the  defendant  further  said,  that  820/. 
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MouNsON  of  the  rent  aforesaid^  for  one  half-year,  ended  at  Leufy-^dag^ 
16499  and  for  the  space  of  twenty  days  then  next  following^ 
and  at  the  sud  time  in  which,  &c*  was  arrere  and  not  paid^ 
whereupon  the  said  defendant,  as  bailiff  of  the  said  Sir  John 
Mounson  the  elder,  well  acknowledges  the  taking  of  the  said 
six  hogsheads  of  alum,  being  of  the  value  of  100/.  only,  and 
no  more,  in  the  said  place  in  which,  &c.  and  justly,  &c  for 
lOOl.  parcel  of  the  said  820/.  of  the  rent  aforesaid  so  in  arrear, 
being  in  the  said  messuage  in  form  aforesakl  charged  and 
bound  to  the  distress  of  the  said  Mounson  the  elder ;  and 
averred  that  the  demise  to  the  said  Gibson  was  in  full  force^ 
and  that  alum  was  always  made  within  the  said  manor  of 
Mti^aoej  and  that  there  was  no  apparent  reason  for  the 
more  usefol  making  of  alum  in  any  other  place  within  this 
realm  of  England^  in  the  judgment  or  determination  of  any 
person  or  persons  whatsoever,  &c.  The  plaintiff  prayed  oyer 
of  the  exemplification,  and  of  the  grant  of  the  rent,  brought 
into  court,  which  are  entered  in  ?uec  verba.     And  by  the  in- 

[  198  ]  denture  of  the  king,  the  first  lease  made  to  Sir  Paul  Finder 
and  Jiimer  under  the  rent  of  i  1,000/.  to  be  yearly  paid  by 
half-yearly  portions,  is  recited :  and  it  is  further  recited  by 
the  same  indenture,  that  the  said  Sir  Join  Gibson  had  o£kred, 
in  case  his  majesty  would  let  the  alum^works,  &a  to  him,  to 
.  pay  the  rent  of  12,500/.;  that  is  to  say,  1 0,860/*  to  his  m»> 
jesty,  and  1640/.  to  the  before-named  grantees,  who  were 
named  in  trust  for  Edmund  earl  of  Mulgrave,  and  the  heirs 
males  of  his  body ;  which  ofier  his  majesty  accepting,  by  the 
same  indenture  demised  to  the  said  Sir  John  Gibson^  as  is  al- 
leged in  the  cognisance,  with  a  prohibition  contained  in  the 
same  indenture,  that  no  person  should  import  alum  into  Eng^ 
land  during  the  time  of  the  demise,  and  diat  no  other  should 
make  alum  in  England  during  the  same  time ;  yielding  and 
paying  therefore  yearly  the  rent  of  12,500/.  in  manner  and 
form  following;  to  wit,  10,860/.  to  the  king^  his  heirs,  and 
successors,  and  1640/.  to  the  said  grantees  before  named, 
being  trustees  for  the  said  earl  of  Mulgrave,  and  his  heirs 
males  of  his  body,  as  long  as  there  should  not  be  an  apparent 
reason,  fitc.  as  is  shewn  in  the  avowry.  And  fiurther,  by  the 
grant  of  the  said  rent  to  the  grantees  the  indenture  of  the 
king  was  recited,  and  that  the  said  rent  of  1640/.  was  reserved 
by  the  king  for  the  benefit  of  the  said  earl  of  Mulgrave^  in 
consideration  that  he  had  conveyed  the  said  manor  of  Mul~ 
grave  to  the  said  king,  to  the  intent  to  enable  him  to  make 
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fhe  said  demise  to  the  said  SxtJdkn  Gibson;  now  to  the  intent  Mouksov 
that  the  said  rent  of  1640/.  should  be  well  secured,  and* for  «  ^^  ^ 
the  true  pa3rment  thereof,  the  said  Sir  John  Gibson  granted  to  i 
the  said  grantees,  being  in  trust  for  the  said  earl,  and  Marian 
his  countess,  and  for  their  three  sons,  James^  Thomas^  and 
'Robert^  and  for  Edmund  lord  SheffUUL^  grandson  and  heir  ap- 
parent of  the  said  earl,  (as  this  deed  recited,)  the  said  rent  of 
1 640/.  a  year,  with  a  clause  of  distress,  as  is  alleged  in  the 
cognisance;  and,  upon  oyer  of  the  deeds,  the  plaintiff  pleaded 
in  bar  of  the  avowry,  that  the  grant  of  the  said  rent  of  1640/* 
by  the  said  John  Gibson  as  aforesaid  made,  was  for  the  better 
securing  of  the  payment  of  the  said  rent  of  1640/.  in  form 
aforesaid  reserved,  and  payable  by  the  sud  indenture  as  afore- 
said made  by  the  said  late  king  to  the  said  John  Gibson.  And 
chat  before  the  said  feast  of  the  Annunciation  of  the  Blessed 
Virgin  Maryy  in  the  year  of  our  Lord  1649,  to  wit,  on  the 
dlst  day  of  March^  in  the  year  of  our  Lord  1 648,  certain  per- 
sons sat  at  Westminster^  in  the  county  of  Middlesex^  as  the 
superior  house  of  the  then  parliament ;  and  that  the  said  per- 
sons so  sitting  as  the  superior  house  of  parliament,  on  the  said 
3 1st  day  of  JlfarcA,  in  the  said  year  of  our  Lord  1648,  at 
Westminster  aforesaid,  by  the  names  of  the  Lords  in  Parlia- 
ment assembled,  by  their  order  ordained  that  the  said  in- 
denture, in  the  said  cognisance  mentioned,  made  as  aforesaid,  C  199  } 
between  the  said  late  lord  king  Charles  the  First  and  the  said 
John  Gibson,  by  the  name  of  letlers-patent  granted  to  the 
said  John  Gibsoti  knight,  for  tlie  sole  making  and  selling  of 
alum,  should  be  vacated  and  cancelled*  And  the  said  plaintiff 
further  saith,  that  afterwards,  to  wit,  on  the  4th  day  o(  May, 
1648,  the  said  persons  then  sitting  at  Westminster,  as  the  su«« 
perior  house  of  parTiament,  ordained  that  Edward  earl  of  Mid- 
grave  should  forthwith  enter  into  and  upon  the  alum-works, 
houses,  and  mines  within  the  said  manor  of  Mulgrave,  and 
should  take  and  receive  the  profits  thereof  to  his  own  use 
from  the  said  Slst.day  of  March,  as  by  the  said  order  more 
fiiUy  appears.  By  virtue  of  which  said  orders,  the  said  Ed- 
ward earl  oi  Mtdgrave,  afterwards,  to  wit,  on  the  10th  ^day  of 
Mey  1648,  entered  into  the  said  tenements  and  premises  so 
as  aforesaid  granted  to  the  smd  John  Gibson  by  the  said  late 
king  Charles  the  First,  and  continued  thereof  possessed  until 
the  1st  day  of  April,  in  the  said  year  of  our  Lord  1 649.  And 
the  plaintUT  further  pleaded  a  clause  in  the  act  of  oblivion,  in 
ihe  12th  year  of  king  Charles  the  Second,  chap.  11.  whereby 
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MouNSOH    it  is  eoacted,  that  all  appeals,  and  all  persontd  actions^  anS 
^'  caoses  of  sudi  actions^  siiits»  molestations,  and  prosecutioiis 

I  _  *j  whatsoever,  for  or  by  reason  of  any  act  or  thing  adyiaed^ 

counselled,  commanded,  acted,  or  done  by  virtue  or  eoloor 
of  any  order  or  ordinance  of  one  or  both  houses  of  parliament 
sitting  at  Westmimterf  or  by  any  act  or  order  made  by  any 
persons  assuming  the  name  of  a  parliament,  and  sitting  as  a 
parliament  at  Westminster^  after  the  death  of  the  late  king 
Charles  the  First,  or  by  the  authority  of  the  said  keepers  of 
die  liberty  otEngland^  or  by  any  order  of  the  late  protector 
and  council,  .or  by  or  upon  any  common  writ,  process,  or 
warrant  by  them,  or  any  of  them,  or  by  authority  derived 
from  them,  or  any  of  them,  and  all  demands  of  arrearages  of 
rents,  and  mesne  profits  of  lands,  tenements,  or  hereditar 
tnents  heretofore  incurred  or  grown  due,  which  have  been 
paid,  received,  or  disposed  by  virtue  or  colour  of  any  the 
authorities,  or  pretended  authorities  aforesaid,  other  than 
such  arrearages  or  mesne  profits  as  are  or  shaU  be  otherwise 
disposed  by  any  act  or  acts  of  this  (nnesent  session  of  pariia- 
ment,  be  from  henceforth  discharged.    And  the  plaint^  fur- 
ther pleaded,  that  the  said  act  and  every  clause  thereof  was 
by  the  statute  IS  Charles  the  Second,  c.  7.  confirmed,  and 
enacted,  and  declared  to  have  the  full  force  and  strength  of 
an  act  of  parliament.     By  reason  of  which  said  orders  and 
acts  in  form  aforesaid  made,  published,  and  provided,  the 
said  rent  of  820/.  for  the  half  of  one  year,  ended  at  the  said 
feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary^  in  the 
year  of  our  Lord  1649,  in  the  said  cognisance  mentioned, 
was  discharged.     And  the  plaintiff  further  averred,  that  the 
indenture  of  the  king  mentioned  in  the  defendant's  cogni- 
sance, and  the  letters-patent  mentioned  in  the  order  of  the 
lords  in  1648,  were  one  and  the  same ;  and  that  the  said  rent 
mentioned  in  the  cognisance  was  not  excepted  by  the  sidd 
act  of  oblivion,  nor  disposed  by  any  other  act  of  parliament; 
and  this  he  is  ready  to  verify :  wherefore  he  prays  judgment, 
and  his  damages  on  occasion  of  the  taking  and  unjusdy  de- 
taming  of  the  said  alum,  to  be  adjudged  to  him,  &c. ;  upon 
which  bar  to  the  cognisance  the  defendant  demurred  in  law. 

And  it  was  argued  by  Jones  and  Saunders^  that  the  rent  in 

question,  which  was  arrere,  was  not  disposed  by  the  said 

C  200  3      orders  of  the  lords,  which  the  plaintiff*  had  pleaded;  f<»r  there 

,  is  no  mention  of  the  rent  in  any  of  them ;  nor  does  it  appear 

that  the  rent  was  intended  to  be  hy  any  means  disposed :  and 
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therefore  they  conceived  that  this  rent  in  qnestion  was  not 
discharged  by  the  said  act  of  oblivion;  wherefore  diey  prayed 
judgment  for  the  phdnttffi 

And  on  the  other  side  it  was  argued  by  Wesson  and  Lmm 
for  the  plaintiff  that  this  rent  is  discharged  by  the  act  of  ob- 
livion ;  for  they  alleged  that  by  the  last  order  of  the  lords  of 
the  4th  day  of  Manf  164ft)  the  rent  is  disposed ;  because  tfa^ 
order  that  &e  eaii  of  iMgtcm  sfaoold  enter  into  the  lands 
out  of  whidi  the  rent  ma  grauted,  tod  should  take  the  pro^ 
£lB  thereof  to  his  crto  uie,  which  was  contrary  to^  and  direetfy 
agabst,  the  grioit;  fer  die  said  Sir  John  GOion  could  not  pay 
Ae  rent  so  long  as  he  could  not  have  the  profits.    But  all  the 
profits  by  the  said  ordinance  were  given  to  the  said  earl  of 
Mttlgravej  and  consequently  the  rent  was  disposed  irom  him, 
which  was  nothing  but  parcel  of  die  profits;  and  therefore 
the  xent  was  disposed  by  this  order,  imd  consequently  di»- 
jeharged  by  the  act  of  oblivion.    Secondly,  they  argued  that 
•by  the  first  order  of  81st  cX  March  1646,  the  rent  was  dis- 
"posed,  because  thf^  ordinance  made  the  indenture  of  demise  by 
the  king  void.    Then,  if  the  said  indentuxe  be  made  void  the 
rent  ought  of  necessity  to  cease,  because  the  estate  out  of 
whidi  it  is  granted  and  issuing  is  overthrown  by  the  said  ordi- 
nance, et  cessante  statu  primitivOyCesaU  et  derivatixms.    And  it 
appears  that  this  rent  of  16402.  was  reserved  by  die  king ;  and 
that  the  deed  of  grant  thereof  by  the  said  Sir  John  Gihstm  was 
only  for  the  better  securing  thereof  to  the  grantees;  and 
therefore  It  was  urged,  that  when  the  order  had  condemned 
the  king's  indenture  which  reserv^  this  rent,  it  had  disposed 
of  it,  namely,  that  it  should  not  be  paid  in  future,  but  that 
the  earl  of  Mulgrave  should  take  the  profits  of  the  land  to  his 
own  use,  discharged  of  the  said  rent:  and  qudeunque  vidj  the 
rent  was  disposed  by  right  or  wrong;  and,  if  it  were  disposed 
of  at  all,  it  was  now  discharged  by  the  act  of  oblivion ;  where- 
fore they  prayed  judgment  for  the  plaintiff. 

But  all  the  court,  upon  the  second  argument,  gave  judg- 
ment for  the  defendant  who  made  the  cognisance,  and  deli- 
vered their  reason  for  it,  that  the  orders  pleaded  by  the  plain- 
tifi*  had  not  made  any  disposition  of  the  rent ;  for  the  first 
order  is,  that  the  indenture  of  the  king  shoukl  be  void,  which 
cannot  be  by  a  bare  order.  But  if  the  indenture  might  have 
been  made  void,  sdll  the  estate  granted  by  the  said  indenture 
might  continue,  for  the  order  did  not  intend  that  the  in- 
denture should  be  void  ipsofacto^  but  that  it  should  be  void 
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MouNsoH  by  cancelling  it;  and  therefore^  until  the  indenture  be  ae^ 
tually  cancelled,  the  estate  continued.  And  there  was  no 
mention  at  all,  in  the  order,  of  the  rent;  tmd  therefore  non 
constat  whether  they  intended  to  discharge  the  rent  or  not, 
{whatever  may  be  the  force  of  the  order);  lor  the  rent  in 
question  is  merely  founded  upon  the  grant  of  Sir  John  Gibson^ 
and  not  upon  the  king's  indenture ;  and  in  point  of  law  is 
another  rent  than  the  rent  of  1640/.  reserved  by  the  king 
upon  his  indenture^  although  the  intention  appears  there 
should  be  but  one  rent  of  1640/.  paid*  And,  us  to  the  order 
of  the  4th  of  Mi^,  they  said,  that  although  the  said  earl  of 
Mulgrave  was  thereby  to  enter  and  enjoy  the  lands,  yet  it 
was  to  be  subject  to  the  said  rent  charge  in  question,  for  any 
thing  that  appears  to  the  contrary;  for  if  they  had  meant  to 
have  disposed  of  it,  they  would  have  mentioned  the  rent  in 
express  words  to  be  discharged,  which  not  being  done,  the 
court  said  that  the  rent  was  not  disposed  by  any  of  the  said 
orders,  and  therefore  is  not  discharged  by  the  said  act  of  ob* 
livion ;  but  they  said  that  perhaps  Sir  John  Gibson  might  have 
remedy  in  Chancery,  but  at  law  he  could  not  aid  himself:  and 
the  avowant  had  judgment  given  for  him  in  this  same  term, 
which  was  the  first  term'  the  case  was  argued,  because  the 
court  took  it  as  a  clear  case. 

Note.  No  exception  was  taken  to  the  cognisance  of  the  de- 
fendant, that  he  had  made  cognisance  of  the  taking  of  alum 
for  100/.  parcel  of  820/.  for  the  said  rent  of  half  a-year  and 
not  for  the  iniire  rent.  But  JVesion  told  me  he  thought  the 
cognisance  good  in  that  respect,  and  therefore  he  took  no  ex- 
ception to  it.(l} 


(1)  This  seems  to  be  right.  Here  it 
16  stated  that  the  tohole  rent  was  in  ar- 
rears and  not  part  of  it  only.  There 
appears  to  be  no  objection  to  avow  the 
taking  of  the  alum,  which  was  of  less 
value  than  the  tohole  rent,  for  parcel  of 
the  rent  only.  For  perhaps  there  was 
not  sufficient  on  the  premises  to  satisfy 
Uie  whole  rent,  or  the  defendant  might 
have  mistaken  the  value  of  the  alum. 
In  these  cases  he  is  at  liberty  to  take  a 
second  distress  to  complete  his  remedy. 
Cro.  Eliz.  13.  Anon.  1  Burr.  590. 
Huicliifis  V.  Chambers.    And  it  is  more 


agreeable  to  the  truth  of  the  case  to 
avow  the  first  taking  to  be  for  parcel 
only,  and  the  second  taking  for  the 
residue  of  the  rent.  It  is  true  that  re- 
gularly at  the  common  law  where  there 
is  an  intire  duty  or  rent  due,  a  man 
should  distrain  for  the  whole  at  once, 
and  not  for  part  at  one  time  and  part  at 
another,  for  that  would  be  oppressive 
and  illegal.  Moor,  7.  pi.  26.  1  Burr. 
589.  2  Lutw.  1532.  fVallis  v.  Savili; 
and  therefore  if  he  distrains  a  second 
time  for  the  same  thing,  he  ought  to 
shew  that  at  the  time  of  taking  the 
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first  distress  there  was  not  sufficient  on 
the  premises,  or  that  he  had  mistaken 
the  valuey  and  that  the  first  distress  was 
only  of  such  a  Talue,  otherwise  the 
second  distress  will  be  bad.  2  Lutw. 
1532.  1  Burr.  589.  But  by  stat.  17. 
Car.  2.  s.  4.,  where  the  value  of  the 
cattle  distrained  shall  not  be  found  hy 
the  jury  to  be  to  the  full  value  of  the 
arrears  distrained  fof,  the  party  to 
whom  such  arrears  were  due,  his  exe- 
cutors or  administrators,  may  from  time 
to  time  distrain  again  for  the  residue  of 
the  arrears. 

But  where  the  avowry  states  only 
part  of  the  rent  to  be  in  arrear,  and 


avows  the  taking  for  such  part  it  is  bad, 
unless  it  shews  likewise  that  the  residue 
was  satisfied.  Cro.  Car.  103,  104. 
HoU  V.  Sambach.  Hutt.  96.  S.  C. 
4  Mod.  402.  Hunt  v.  Braines.  12  Mod. 
34.  Johnson  v.  Baynes.  Just  like  dpbt 
for  rent  or  any  other  duty,  if  the 
declaration  is  for  part  of  the  rent  or 
other  duty,  it  is  bad,  unless  it  also 
shews  that  the  residue  was  satisfied. 
20  Edw.  4.  2.  pi.  6.  Bro.  Avowry.  102. 
Cro.  Car.  137.  BayUy  v.  Hughes.  Cro. 
Jac.  498.  Pemberton  v.  Shelton,  4  Mod. 
402.  Hunt  V.  Braines.  Gilb.  Dist. 
2d  edit.  145.  12  Mod.  84.  2  Lev.  4. 
Hulme  V.  Sanders,  [n] 


[n]  But  in  debt  on  a  mortgage-deed 
for  the  principal  money,  it  is  not  ne- 
cessary to  state  that  interest  up  to  the 
day  of  default  has  been  paid,  for  the 
principal  and  interest  do  not  form  one 
entire  debt,  but  are  separable.  4  Price, 
282.  Dickenson  v.  Harrison.  The  usual 
covenant  in  a  mortgage-deed  is  to  pay 
the  principal  and  interest  on  a  certain 
day,  but  there  is  no  covenant  to  pay 
interest  after  that  day;  therefore,  in 
debt  on  such  a  deed,  the  interest  subee^ 
fuent  to  the  day  ofdefauU^  must  not  be 
claimed  as  part  of  the  debt,  but  as  da- 
mages for  the  detention  of  the  debt.    It 


was  formerly  doubted,  whether  an  ac« 
tion  of  debt  would  lie  for  interest  of 
money  without  alleging  any  special 
contract.  1  Vent.  198.  Seaman  v.  Dee; 
but  in  5  T.  R.  553.  Herries  v.  Jamiemm, 
Lord  Kenyon  inclined  to  think  it  would, 
and  the  point  has  since  been  expressly 
so  determined*  5  Dow.  133.  Doran  v. 
O'Reilly.  Therefore,  in  declaring  in 
debt  on  a .  mortgage-deed,  it  may  be 
prudent  to  add  a  second  count  for  in- 
terest, and  also  to  lay  the  damages  suf- 
ficiently large  to  cover  the  amount  of 
interest. 
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Salmon  verstis  Smith. 
Case  29.  Mich.  20  Car.  IL  R^.  RoL  458. 

LoMdoih  ?  TIE  it  remembered,  thatheretoforei  to  wit,  in  Easier 
^^     '  -"-*  term  last  past,   before   our  lord   the  king  at 
Westminster^  came  John  Salmon  by  Hugh  Gamlin  his  attorney, 
and  brought  here  into  the  court  of  our  said  lord  the  Idng 
then  there,  his  certain  bil^  against  Samuel  Smith  g^deioan, 
one  of  the  clerks  of  Sir  Robert  Herdey  knight,   chief  clerk 
of  our  lord  the  king,  assigned  to  inrcd  pleas  in  the  court  of  our 
said  lord  the  king  before  liie  king  himself,  according  to  the 
liberties  and  privileges  of  the  said  court  for  such  chief  clerk 
and  his  clerks,  from  time  whereof  the  memory  of  man  is  not 
to  the  contrary  used  and  approved  of  in  the  same,  present 
here  in  court  in  his  proper  person,  of  a  plea  of  debt,  and  there 
are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe; 
DecUratioii*       which  said  bill  follows  in  these  words,  to  wit;  London  to  wit. 
Debt  for  rent     John  Salmon  complains  of  Samuel  Smith  gentleman,    one  of 
demiae.  the  clerks  of  Sir  Robert  Henley  knight,  chief  clerk  of  our  lord 

the  king,  assigned  to  inrol  pleas  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  according  to  the  liberties  and 
privileges  of  the  said  court  for  such  chief  clerk  and  his  derks^ 
from  time  whereof  tlie  memory  of  man  is  not  to  the  contrary 
used  and  approved  of  in  the  same,  present  here  in  court  in  his 
proper  person,  of  a  plea  that  he  render  to  him  nine  pounds  of 
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lawful  money  ofEngland^  wbich  be  owes  to  land  unjustly  de- 
tains from  him,  for  this,  to  wit,  that  whereas  the  said  John,  on 
the  1st  day  oljcmmary^  in  the  year  of  our  Lord  166S,  atZ^on- 
dcm  aforesaid^  to  wit,  in  the  parish  of  &U  Septdchre^  in  the  ward 
o£  Farringdon  without^  demised,  granted,  andto  &rm  let  to  the 
said  Samuel  three  rooms  and  one  cdlar,  being  parcel  of  the 
then  mansion-house  of  the  said  John^  situate,  lying,  and 
being  in  the  parbh  aforesaid,  to  have  and  to  occupy  to  tlie 
said  Samuel  and  his  assigns, '  from  the  feast  of  the  birth  of  our 
Jjotd  then  last  past,  unto  the  end  and  term  of  one  whole  year 
thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and 
so  from  year  to  year  for  so  long  as  both  parties  should  please; 
yielding  and  paying  therefore  yearly  to  the  said  JoAn  and  his 
assigns  nine  pounds  on  the  four  most  usual  feasts  or  terms  of 
the  year,  that  is  to  say,  the  Annunciation  of  the  Blessed  Virgin, 
&.  John  Baptisty  St.  Michael  Hie  Archangel,  and  the  Nativity 
of  our  Lord,  by  equal  and  even  portions.  By  virtue  of  which 
said  demise^  he  tiie  said  Samuel  entered(l)  into  the  said  rooms 
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(1)  The  time  of  entry  is  oflen  in-, 
sertedy  as  *'  that  the  defendant  after- 
^'  wards,  to  wit,  on  the  day  of 

*^  in  the  year  entered,"  and 

particularly  where  the  term  is  to  com- 
mence on  a  day  subsequent  to  making 
the  lease.  But  it  is  unnecessary;  for 
virtute  cujus  irUravit  generally,  has  been 
held  sufficient  without  shewing  the 
time ;  for  it  will  be  intended  that  the 
lessee  entered  according  to  the  demise ; 
Cro.  Jac-  549.  Matole  v.  Cact0yr. 
Lat.  196.  Green  v.  Moody  ;  and  so  are 
a  great  many  entries.  Clifl.  231.  pi.  5. 
232.  pi.  6. 235.  pi.  8.  Lib.  Plac.  114. 
pi.  11.  117.  pi.  23.  118.  pi.  27.  Or, 
if  he  entered  before  his  title  began,  it 

[a]  See  also  4  East,  29.  Denn  v. 
Cartrightf  where  the  words  of  the 
demise  were  **  not  for  one  year  only, 
but  from  year  to  year  ;*'  and  were  held 
to  enure  for  two  years  at  the  least. 
And  he  cannot  be  ejected  after  notice 
to  quit  at  the  end  of  the  first  year.  See 
also  I  T.  R.  180.  Birch  v.  Wright y  per 


is  not  material.  Cro.  Eliz.  169.  AUx" 
ander  v.  Dyer,  For  the  entry  is  not 
traversable.  Dougl.  461.3d  edit.  fTatt^ 
V.  Reeves f  in  the  notes.'  And  in  the  case 
of  a  lease  for  years  like  the  present  (this 
being  a  lease  for  two  years  certain); 
1  Salk.  209.  Bellasis  v.  Burbrick. ;  S.C. 
1  Ld.  Raym.  170. ;  2  Salk.  414.  Legg. 
V.  Strudtoick  ;  .1  Term  Rep.  380.  Birch 
V.  Wright  [a],  it  is  not  necessary  to 
set  forth  any  entry  or  occupation  at  all 
by  the  lessee;  for  though  he  neither 
enters  nor  occupies,  he  must  pay  the 
rent,  it  being  due  by  the  lease  or  con* 
tract,  and  not  by  the  occupation. 
1  Salk.  209.  Bellasis  v.  Burbrick,  re- 
cognised as  to  this  point  in  Doug.  455- 

BuUerJ.  S.P.  But  see  2  Campb.  573* 
Thompson  v^Maberley^  where  the  words 
were  ^*  for  twelve  months  certain,  and 
six  months  notice  afterwards."  In 
which  case  Lord  EUenborough  C.  J. 
held,  that  a  notice  to  quit  at  the  end  of 
the  first  year  was  good,  laying  consi- 
derable stress  upon  the  word  certain, 
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Salmon  p.  and  cellar  with  the  appurtenances,  and  had  and  occupied  the 
t  ^^''''"'  J  same  from  the  feast  of  Christmas^  in  the  year  of  our  Lord  afore- 
said, for  two  whole  years  and  three  quarters  of  a  year  then 
next  following;  and  that  the  said  nine  pounds  of  the  rent  afore- 
said, for  one  whole  year,  aided  on  the  feast  of  St.  Michael  the  • 
Archangel^  in  the  year  of  our  Lord  1666,  were  in  arrear  to  the 
said  John^  and  still  are  unpaid ;  whereby  an  action  hath  ac- 
crued to  the  said  John^  to  demand  and  have  of  the  said  Samnd 
the  said  nine  pounds,  yet  the  said  Samuel^  (although  often  re^ 
quired)  has  not  yet  paid  to  the  said  John  the  said  nine  pounds, 
but  the  same  to  pay  to  him  has  hitherto  altt^ther  refused, 
and  still  refuses,  to  the  damage  of  him  the  said  John  of  SL : 
and  therefore  he  brings  suit,  &c. 
Pl»*  And  now  at  this  day  to  wit,  on  Friday  next  after  three  weeks 

of  St.  Michael  in  this  same  term,  until  which  day  he  the  said 
Samuel  Smith  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  before  our  lord  the  king  at  Westminster^  comes  as  well 
the  said  John  Salmon,  by  his  said  attorney,  as  the  said  Samuel 
Smithy  in  his  proper  person:  and  the  said  Samuel  Smith  defends 
As  to  4Z.  lOf.  the  wrong  and  injury  when,  &c.  and  as  to  4/.  and  lOs.  parcel 
nsue-  '°  of  ^^  ^^  °^^  pounds  of  the  rent  aforesaid,  for  the  half  of 
one  year,  ended  on  the  feast  of  the  Annunciation  of  the  Blessed 

Eaton  V.  Jacques,  Ibid.  461.  note  1.  must  shew  an  occupation,  for  the  rent 
Walker  v.  Reeves,  [h]  But  in  debt  for  is  only  due  in  respect  thereof.  1  Salk. 
rent  upon  a  lease  at  will,  the  plaintiff    209.  [c] 


the  application  of  which  to  the  first  Eaton  v.  Jacques  had  not  been  rightly 

twelve  months  shewed  that  every  thing  decided. 

afterwards  was  uncertain,  and  depend-        [c]  In  debt  for  use  and  occupation, 

ed  on  tlie  notice.  the  plaintiff  need  not  state  any  of  the 

[6]    See  1  Brod.  &  Bing.  238.  WU-  particulars  of  the  demise.    6  T,  R,  62. 

Hams  V.  Bosanquet  and  others^  in  which  Wilkins  v.  Wingate.    6  East,  348.  King 

all  the  cases,  respecting  the  necessity  v.  Eraser.    5  Taunt.  25.  Egler  v.  Mars- 

of  entry  on  the  part  of  an  assignee  of  a  den.    3  M.  &  S.  380.  Davies  v.  Ed- 

lessee  in  order  to  make  him  chargeable  xoards ;  where  no  place  was  alleged  in 

for  the  rent,  are  collected.    The  court  the  declaration,  and  the  particulars  of 

held,  that  the  assignee  is  chargeable  demand  described  the  premises  as  si- 

without  entry.     And  the  case  is  parti-  tuate  in  a  wrong  place;  yet,  as  the 

cularly  strong,  being  one  of  an  assign-  defendant  held  only  one  parcel  of  land 

ment  by  way  of  mortgage.    Dallas  C  J.  under  the  plaintiff,  he  could  not  be  mis- 

in  delivering  the  judgment  of  the  court,  led,  and  the  mistake  was  held  immaterial, 

noticed,  that  it  was  the  opinion  of  a  But  if  the  particulars  of  the  demise  be 

great  majority  of  all  the  judges  that  stated,  they  must  be  proved,  as  stated. 

2  Dougl.  665.  Bristow  v.  Wright. 
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Virgin  Martf^  in  the  said  year  of  our  Lord  1666,  he  the  said    Salmok  v^ 
Samuel  says,  that  he  does  not  owe  to  the  said  John  Salmon      ^^'^u. 
the  said  4/.  and  lOs.  or  any  penny  thereof,   in  manner  and 
ibrm  as  the  said  John  Salmon  has  above  complained  against 
him,  and  of  this  he  puts  himself  upon  the  country;  and  the 
said  John  thereof  likewise,  &c.     And  as  to  4/.  and  lOs.  re-  ftiidasto4/.iOf. 
sidue  of  the  said  nine  pounds  of  the  rent  aforesaid,  for  the  half  ^  "^^^  , 
of  one  year  ended  on  the  feast  of  St.  Michael  the  Archangel^ 
in  the  said  year  of  our  Lord  1666,  he  the  said  Samuel  says, 
that  the  said  John  Salmon  ought  not  to  have  or  maintain  his  Actio  mm, 
said  action  thereof  against  him,  because  he  says,  that  the  said 
Johnj  on  the  said  1st  day  of  January ,  in  the  said  year  of  our 
Lord  1663,  at  London  aforesaid,  in  the  parish  and  ward  afore-  Plaintiff  not 
«aidy  did  demise,  grant,  and  to  farm  let  to  the  said  Samuely  not  aefLduit  th«^ 
only  the  said  three  rooms  and  one  cellar,  but  also  another  laid  three  rwani 
room  called  a  dining-room,  being  other  parcel  of  the  said  man-  ^^  ^  dining, 
sion-house  of  him  the  said  John  Salmon;   to  have  and  to  hold  ^oo")* 
the  said  first-mentioned  three  rooms  and  the  said  cellar  to  the 
said  Samuel  and  his  assigns,  from  the  said  feast  of  the  Nati' 
vity  of  our  Lord  then  last  past,  unto  the  end  and  term  of  one 
whole  year  then  next  ensuing,  and  fully  to  be  complete  and 
ended,  and  so  from  year  to  year  for  so  long  as  both  the  said 
parties  should  please,  as  the  said  John  Salmon  has  above  al- 
leged ;  and  to  have  and  to  occupy  the  other  room  called  the 
dining-room,  to  the  said  Samuel^  from  the  said  feast  of  the 
Nativity  of  our  Lord  then  last  past,  unto  the  end  and  term  of 
one  whole  year  thence  next  ensuing,  and  fully  to  be  complete 
and  ended,  and  so  from  year  to  year,  for  so  long  as  both  the 
said  parties  should  please,  (such  time  as  one  Richard  Whitmore 
esquire  should  be  resident  within  the  city  of  London^  only  ex- 
cepted ;)  yielding  and  paying  therefore  yearly  to  the  said  John 
and  his  assigns,  the  said  yearly  rent  of  nine  pounds  on  the  said 
four  most  usual  feasts  or  terms  of  the  year,  to  wit,  the  An^ 
nunciation  of  the  Blessed  Virgin  Mary,  St.  John  the  Baptist^ 
St.  Michael  the  Archafigel,  and  the  Nativity  of  our  Lord^  by 
even  and  equal  portions ;  by  virtue  of  which  said  demise,  he 
the  said  Samuel  entered  as  well  into  the  said  three  rooms  and 
cellar,  as  into  the  said  other  room  called  the  dining-room,  and 
was  thereof  possessed;  and  being  so  thereof  possessed,  he  the  ThepiainUff 
said  Samuel  further  says,  that  the  said  John  Salmon  afterwards,  became  due, 
and  before  the  feast  of  St.  John  the  Baptist^  in  the  said  year  of  ^^"^  *"*^  ^ 

*  ^  dinmg-room 

our  Lord  1666,  to  wit,  on  the  2Sd  day  oijune^  in  the  year  last  and  expelled 

aforesaid,  entered  into  the  sud  room  called  the  dining-room,  Sere^^* 
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Salmon  o.    upon  the  possession  of  him  the  said  Samuel  th&teofyondeapdled 
Smith.       ^j^^  removed  him  the  said  Samuel  from  his  possession  thereof, 
and  kept  out  (S)  him  the  said  Samuel  from  his  possession  hereof 
always  from  thence^  until  the  morrow  of  ike  saidfiast  of  St.  Mi* 


(2)  The  word«  in  Italics  are  essen- 
tial; for  to  occasion  a  suspension  of 
the  rent  there  must  be  an  eviction  or 
expulsion  of  the  lessee,  out  of  all  or  some 
part  of  the  demised  premies:  he  must  be 
put  out  of  possession.  Co.  Litt«  148.  b. 
Hob.  190.  Dorrel  v.  Andretos*  Bro. 
Apportionment  7*  1  Vent.  277.  Per 
Hale  C.  J*  in  Hodgkins  v.  Robson^  Sty. 
446.  Timhrell  v.  Bullock.  Clayt  84. 
Harrison's  case.  And  the  plea  must 
state  an  eviction  or  expulsion  of  the 
lessee  bj  the  lessor,  and  a  keeping  him 
out  of  possession  until  after  the  rent 
became  due,  otherwise  it  will  be  bad. 
Hob.  S2S.  Reynoldsv. Buckle.  Sty.4S2. 
Page  ▼.  Par.  1  Ld.  Raym.  370.  BusheU 
▼.  Lechmore.  Willes's  Rep.  129.  Hodg-' 
skin  V.  Queenborough.  A  trespass  by  the 
lessor  will  be  no  suspension  of  the  rent  [d,"] 
Tlierefore  where  to  an  avowry  for  rent 
the  plaintiff  pleaded  in  bar  that  the 
defendant  the  lessor  with  force  and  arms 
unjustly  and  unlawfully  entered  upon 
the  garden,  part  of  the  messuage  or 
tenement  in  the  plaintiff's  possession, 
and  did  then  and  there  with  like  force 
and  arms  unjustly  and  unlawfully  break 
and  pull  down  the  roof  and  ceiling  of  a 
summer-housci  part  of  the  said  premises, 
and  tore  up  the  benches  thereon ;  by 
means  whereof  the  plaintiff  had  been 
deprived  of  the  use  of  the  summer-house 
from,  &c.  until,  &c. :  tliis  plea  was  held 
ill  on  demurrer ;  for  it  states  merely  a 


trespass;  the  plaintiff  should  have  plead- 
ed an  eviction;  and  it  would  have  been 
for  the  jury  to  decide  whether  the  facts 
stated  amounted  to  one.  Cowp.  242. 
Hunt  V.  Cope,  So  is  Sir  T.  Jones,  148. 
Roper  V.  Lloyd,  The  form  of  a  plea  of 
eviction  in  bar  to  an  avowry  for  rent 
may  be  seen  in  Asht.  £nt.  411. ;  and 
for  other  entries  of  such  a  plea  to  debt 
for  rent,  see  Lib.  Plac.  173.  220. 
Clift,150.  Lilly,  ISO.  See  Cas.  temp. 
Hardw.  171.  Jordan  v.  Ttoells.  [e]  In 
debt  for  rent  it  is  optional  in  the  defend- 
ant either  to  plead  the  entry  and  ex- 
pulsion by  the  plaintiff,  or  give  it  in 
evidence  upon  nil  debet*  1  Mod.  35. 
Anon*  Ibid.  118.  Brotxm^s  case. 
1  Vent.  258.  1  Sid.  151.  Drake  v. 
Beere*  Gilb.  Law  Evid.  282.  Bull.  Ni. 
Pri.  177.  L/*]  But  in  covenant  for  non- 
payment of  the  rent  the  defendant 
must  plead  it.  For  though  the  lessee 
expressly  covenants  to  pay  the  rent, 
yet  if  he  be  evicted  by  the  lessor,  that 
will  be  a  sufficient  reason  for  non-pay- 
ment. So  the  lessee  may  bring  an 
action  of  covenant  against  the  lessor  in 
case  the  lessee  is  evicted,  as  well  upon 
the  express  covenant,  that  the  lessor  lias 
a  good  title,  as  on  the  implied  covenant 
in  law  from  the  words  demise  and  grant. 
And  a  lease  by  estoppel  is  a  good  lease 
to  ground  an  action  for  an  eviction. 
Style  V.  Hearings  Cro.  Jac.  73.  {g\ 


[</]  Nor  will  an  illegal  ouster  by  the 
lessor.  Moor,  891.  Fouchell  v.  Dan- 
castell. 

[e]  In  which  case  it  was  held  that  in 
order  to  excuse  himself  from  payment 
of  rent  upon  an  eviction  by  a  stranger, 


the  lessee  must  show  specially  that  suck 
stranger  had  a  good  title  to  evict  him. 

If  2  See  2  Leon.  10.  IVingjMd  v. 
Seckfordy  contra.  But  the  better  <^i- 
nion  seems  to  be  that  it  may  be  given 
in  evidence  under  the  general  issue. 

\g\  See  post,  322.  note  (2). 
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thad  the  Anhai^el^  in  the  year  last  aforesaid.    And  the  said    Salmon  v. 
^amud  further  says,  that  the  said  Richard  Whitmorey  during  ^  Smith. 
the  whole  time  aforesaid,  was  resident  out  of  the  said  city  of  ' 

JLondoUy  to  wit,  at  Slaughier  in  the  county  of  Gloucester^  and 
during  the  said,  time,  or  any  part  thereof  was  not  resident     C  ^05  ] 
within  the  said  dty  o( London;  and  this  he  is  ready  to  verify : 
wherefore  he  prays  judgment,  if  the  said  John  ought  to  have 
or  maintain  his  said  action  tliereof  against  him,  &c. 

Demurrer  in  the  usual  form.  And  for  cause  of  demurrer  Daniimr. 
in  law  upon  the  said  plea,  the  said  John^  according  to  the  ^^^^^  ^^"^ 
form  of  the  statute  in  such  case  thereof  lately  made  and  pro* 
vided,  shews,  and  to  the  court  here  sets  forth  the  causes  fol- 
lowing, that  is  to  say,  for  that  the  said  plea  is  uncertain,  and 
does  not  answer  the  matter  in  the  said  declaration  above  spe- 
cified, &c. 

Joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  now  king  here  Continiuuice. 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the 
premises,  a  day  thereof  is  given  to  the  said  parties,  before  our 
said  lord  the  king  at  Westminster^  until  Saturday  next  after  the 
octave  of  St.  Hilary^  to  hear  their  judgment  of  and  upon  the 
premises,  because  the  court  of  our  said  lord  the  king  here, 
thereof  not  yet,  &c.    And  as  to  the  said  4/.  and  lO^.  parcel 
of  the  said  debt  by  the  said  declaration  above  demanded, 
whereof  the  said  issue  is  above  joined  between  the  said  parties 
to  be  tried  by  the  country,  the  said  John  confesses  that  he  will  ybiUfrotefui 
not  any  farther  prosecute  against  the  said  Samuel  Smith  for  **         ^"^^ 
the  said  4^  and  lOs.:  therefore  as  to  the  4/.  and  lOs.  parcel 
thereof  Sec  let  the  said  Samuel  Smith  be  thereof  quit,  and  go 
thereof  without  day,  &c. 
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[  206  ] 
Case  29. 


TN  debt  for  rent,  the  plaintiff  declares  that  on  the  1st  of  s.c.  iLer.sss. 
-■■  Rbnuayf  in  the  year  of  our  lord  166S,  he  demised  to  the  ^gj[  S?S)5. 
defendant  three  rooms  and  a  cellar,  being  parcel  of  the  man-  8Kd>.467.470. 
sion-hoose  of  the  plaintiff  in  the  parish  of  St.  Sepulchre,  Lon^  ^  t^dZ^lr 
don,  to  have^  from  the  feast  of  Christmas  then  last  past,  until  three  rooms. 
the  end  and  term  of  one  whole  year  then  next  foUowing,  fully  pontiff  de- 
to  be  complete  and  ended,  and  so  from  year  to  year  as  long  »Med  tiMMid 
Vol.  I.  X 
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Salmon  v.    as  it  should  please  both  the  said  parties,  rendering  yearly  9L 
^  Smith.       ^^  f^^^  feasts,  namely,  the  Annunciation  of  our  Lady^  Midsum^ 
itate  rooms  and  ^^s  Mickaelmos^  and  Christmas^  by  equal  portions ;  by  virtue 
^'d'tbith^'     of  which  demise  the  defendant  entered  and  was  possessed, 
entered  into  the  and  held  and  occupied  those  tenements  from  the  said  feast  of 
did^^l^Jm  CSm/»Mi5  for  two  whole  years  and  three  quarters  of  a  year 
the  demiae  of     then  next  foUowing ;  and  that  9/.  of  the  said  rent  for  one 
wS^ISd'bad*  whole  year  ended  at  Michaelmas  1666,  were  in  arrere  and  not 
ibrwantof  aueb  paid  to  the  plaintiff,  he  therefore  brought  hb  action*    The 
a  tftTene(i).     ^^f^j^^^i^  as  to  4^  \0s.  being  the  first  half-year's  rent,  ended 
at  Lady-^a^y  1666,  pleads  nil  debet;  and  as  to  42.  105.  the  re- 
mainder of  the  rent  demanded  for  the  last  half-year's  rent, 
ended  at  Michaelmas  1666  aforesaid,  he  pleads  in  bar  that  the 
plaintiff  demised  to  him  not  only  the  said  thre^  rooms  and 
cellar,  but  also  another  room  called  a  dining-room,  being 
another  parcel  of  the  plaintiff's  said  house ;  to  have  the  said 
three  rooms  and  cellar  as  the  plaintiff  has  declared ;  and  to 
have  the  room  called  the  dining-room  from  the  said  feast  of 
Christmas  then  hist  past,  until  the  end  and  term  of  one  whole 
year  then  next  following  fully  to  be  complete  and  ended,  and 
so  from  year  to  year,  as  long  as  it  should  please  both  parties, 
(such  time  as  one  lUchard  Whitmore  esquire  should  be  resident 
within  the  citjr  of  London^  only  excepted,)  rendering  the  said 
yearly  rent  of  9U  quarterly,  as  the  plaintiff  has  declared ;  by 
force  of  which  demise  the  defendant  entered  as  well  into  the 
said  three  rooms  and  cellar  as  into  the  said  other  room  called 
the  dining-room,  and  was  thereof  possessed ;  and  the  defend- 
ant further  said,  that  the  plaintiff  before  the  feast  of  St.  John 
the  Baptist  in  the  said  year  of  our  Lord  1666,  to  wit,  on  the 
23d  of  June  in  the  same  year,  entered  into  the  said  room 
called  the  dining-room  upon  the  possession  of  him  the  said 
defendant,  and  expelled  apd  amoved  him  the  said  defendant 
from  his  possession  thereof,  and  kept  him  the  smd  defendant 
[  207  ]      out  of  his  possession  thereof  always  from  thence  until  the 
morrow  of  the  said  feast  of  St.  Michael  in  the  year  last  afore- 
said.    And  the  defendant  forther  avers,  that  the  said  Whii" 
more  during  the  whole  of  the  said  time  was  resident  out  of  the 
said  city  of  London^  to  wit,  at  Slaughter  in  the  county  of 
Gloucester^  and  was  not  resident  during  the  said  time  or  any 
part  thereof  within  the  said  city  of  London ;  wherefore  he 

( I }  See  postea,  p.  209.  note  (8). 
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prays  judgment  if  the  plaintiff  ought  to  have  his  action.  The 
plaintiff  as  to  the  plea  of  nil  debet j  enters  a  nolle  prosequi  (2), 
and  demurs  to  the  said  special  plea. 

And  It  was  argued  for  the  plmntiff  that  the  defendant's 
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Salmon  p. 
Smith. 


(2)  So  2  Roll.  Abr.  101.  (G),  pi.  1. 
S  Leon.  177.  Sir  John  Sand's  case. 
Post,  S39.  342.  Mellor  v.  Spateman. 
Lilly's  Entries,  448.  Clift's  Entries, 
425.  pi.  14f.  Atkins  v.  Walcot.  The 
true  nature  and  extent  of  a  tioUe  prose- 
ftti  in  civil  cases  was  not  accurately 
defined  and  ascertained  until  modern 
times.  The  authorities  upon  this  sub- 
ject in  the  old  books  are  contradictory 
and  confused.  In  some  of  the  cases  it 
is  considered  in  the  nature  of  a  retraxit^ 
operating  as  a  release  or  discharge  of 
the  action,  and  an  absolute  bar  to  any 
future  action  for  the  same  cause ;  Co. 
Litt.  lS9.a.  Cro.  Jac.  *211.  Beecher 
V.  Shirley.  Cro.  Eliz.  762.  Green  v. 
Chamock*  And  therefore,  in  trespass 
against  two  who  pleaded  several  pleas> 
it  was  held,  that  if  the  plaintiff  entered 
a  nolle  prosequi  against  one,  before  he 
had  obtained  judgment  against  the 
other,  it  would  destroy  the  action  as  to 
both;  see  14  Edw.  4.  6.  pi.  2.  S.  C. 
Bro.  Trespass,  331.  Hob.  70.  Parker 
V.  Sir  John  Lawrence.  S.  C.  2  Roll. 
Abr.  100.  pi.  1.  So  where  plaintiff, 
after  verdict  for  him  in  debt  upon  bond, 
entered  a  nolle  prosequi^  and  brought  a 
new  action,  it  was  held  an  absolute  bar 
to  such  action.  Cro.  Ellz.  762.  Green 
V.  Chamock*  [t]  But  in  other  cases, 
which  have  been  adhered  to  ever  since, 
a  nolle  prosequi  is  considered,  not  to  be 
of  the  nature  of  a  retraxit  or  release, 
but  an  agreement  only  not  to  proceed 
either  against  some  of  the  defendants, 
or  as  to  part  of  the  suit.  And  in  these 
cases  it  is  held,  that  a  nolle  prosequi  may 
be  entered  against  one  of  the  defend- 


ants, before  judgment  obtained  against 
the  other,  notwithstanding  former  deci- 
sions to  the  contrary ;  2  Roll.  Abr.  100. 
pi.  5.  Welsh  V.  Bishop.  S.  C.  Cro.  Car. 
239.  248.  2  Lilly's  Prac.  Reg.  218. 
Carth.  19.  Rodney  v.  Strode^  and 
Treharefoot  v.  Greentoay  there  cited. 
12Mod.  653.  Gree  v.  Roile.  1  Wils.  90. 
Noke  V.  Ingham.  Ibid.  806.  Dale  v. 
Eyre:  and  see  the  Entries;  ante,  p. 
205. ;  Post,  342.  ;  Lilly,  55. ;  Ibid. 
44B.;  Clid,  424.;  pi.  13.  425.  pi.  14. 
And  a  nolle  prosequi  is  now  held  to  be 
no  bar  to  a  future  action  for  the  same 
cause,  except  in  those  cases  indeed, 
where,  from  the  nature  of  the  action, 
judgment  and  execution  against  one  i^ 
a  satisfaction  of  all  the  damages  sus- 
tained by  the  plaintiff.  3  Term  Rep. 
511.  Cooper  v.  Tiffin.  1  Wils.  90.  It 
seems  clear,  that  where  any  action 
founded  upon  a  tort,  such  as  assault  and 
battery,  false  imprisonment,  trover,  and 
the  like,  is  brought  against  several  de- 
fendants, though  they  all  join  in  the 
same  plea  and  be  found  jomtly  guilty, 
yet  the  plaintiff  may  after  verdict  enter 
a  nolle  prosequi  as  to  some  of  them,  and 
take  his  judgment  against  the  rest; 
1  Ld.  Raym.  597*  Coux  v.  L&vather: 
1  Wils.  306.  Dale  v.  Eyre ;  and  the 
reason  thereof  seems  to  be,  because 
these  actions  being  in  their  nature  joint 
and  several,  as  the  plaintiff  might  there- 
fore have  originally  commenced  his  ac- 
tion against  one  only,  and  proceeded  to 
judgment  and  execution  against  him 
alone ;  so  he  may,  after  verdict  against 
several,  elect  to  take  his  damages  against 
either  of  them.    Carth.  20.    And  upon 


[i]  This  case  is  cited  by  misUke  instead  of  Cro.  Jac.211.  Beecher  v.  Shirley. 
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Salmon  v.    j^ea  was  bad,   because  the  plaintiff  in  his  declaration  has 

^  Smitm.    ^  counted  upon  a  demise  made  by  the  plaintiff  to  the  defendant 

'  of  three  rooms  and  a  cellar  only,  and  the  defendant  has 

pleaded  a  demise  made  of  the  said  three  rooms  and  cellar. 


this  ground  it  is  that,  where  a  jury  give 
a  wrong  verdict  in  point  of  law,  the 
plaintiff  may  cure  the  defect  in  the  ver- 
dict by  entering  a  nolle  prosequi  before 
judgment.  As  where  several  persons 
are  jointly  charged  in  an  action  of  as- 
saulty  battery  and  false  imprisonment, 
or  any  other  trespass,  who  either  plead 
jointly,  or  sever  in  their  pleas,  or  one 
suffers  judgment  to  go  by  default,  (for 
h  isJmmaterial  which  is  the  case,)  if  the 
jury  assess  several  damages,  the  verdict 
is  wrong,and  the  judgment  will  be  errone- 
ous. 5  Burr.  2792.  Hill  v.  Goodchild. 
But  the  plaintiff  may  cure  the  verdict,  by 
entering  a  nolle  prosequi  against  all  the 
defendants  but  one,  and  taking  judg- 
ment against  him  only ;  Cro.  Car.  239. 
243.  S.  C.  2  R(A\.  Abr.  100.  pi.  5. 
Garth.  19.  6  Term  Rep.  199,  200. 
MiUhdl  V.  MUbank,  So  where  an  ac- 
tion is  misconceived  against  some  of  the 
defendants,  as  if  trover  be  brought 
against  a  defendant  executor  and 
others  not  executors,  and  the  jury  either 
find  them  all  guilty,  or  the  executor 
not  guilty,  and  the  others  guilty,  the 
judgment  will  be  erroneous,  because 
an  action  of  trover  does  not  survive 
against  an  executor  for  a  conversion  hj 
his  testator,  (Cowp.  371.  HanMy  v. 
Trcftty)  and  the  defendants  are  impro- 
perly joined,  inasmuch  as  the  judgment 
against  them  is  different.  But  the  plain- 
tiff may  cure  this  defect  by  entering  a 
noUe  prosequi  against  the  executor,  and 
taking  bis  judgment  against  the  others ; 


1  Wils.  806.  Dak  v.  Eyre.  And  in  these 
cases  it  should  seem,  that  the  noUe  pro- 
sequi  so  entered  against  some  of  the  de- 
fendants, must,  from  the  nature  of  the 
actions,  be  an  absolute  bar  to  any  future 
action  for  the  same  cause.  If  an  action 
is  brought  upon  any  contract  against  se- 
veral defendants,  tohojoin  in  their  pleas, 
and  a  verdict  is  found  against  them, 
it  is  apprehended  the  plaintiff  can- 
not enter  a  nolle  prosequi  against  any 
of  them,  because  the  contract  being 
joint,  the  plaintiff  is  compellable  to 
bring  his  action  against  all  the  parties 
thereto,  and  he  shall  not  by  entering  a 
nolle  prosequi  prevent  the  defendant 
against  whom  the  recovery  has  been 
had,  from  calling  upon  the  other  de- 
fendants for  a  rateable  contribution. 
But  if  in  such  actions  the  defendants 
sever  in  their  pleas^  as  where  one  pleads 
some  plea  which  goes  to  his  personal 
discharge^  such  as  bankruptcy ^  ne  unques 
executor^  and  the  like,  and  not  to  the  ac- 
tion of  the  writ,  the  plaintiff  may  enter 
a  nolle  prosequi  as  to  him,  and  proceed 
against  the  others ;  for  with  respect  to 
bankruptcy,  the  stat.  10  Ann.  c.  5. 
makes  the  other  defendant,  who  is  not 
a  bankrupt,  liable  for  the  Vfhole  debt ; 
and  therefore  in  that  particular  instance 
the  case  is  exactly  the  same,  as  where 
an  action  is  joint  and  several.  1  Wils.  90. 
So  the  plea  of  ne  unques  executor  does 
not  deny  the  cause  of  action,  but  only 
that  he  is  one  of  the  representatives  of 
the  testator,  [t]     When  the  defendants 


[t]  A  plea  of  discharge  under  the 
general  insolvent  act,  1  Geo.  4.  c.  119. 
S.28.,  by  one  of  several  defendants, 
stands  upon  tho  same  grounds.     The 


plaintiff  is  liable  to  a  plea  in  abatement,  if 
he  does  not  sue  all  the  join t«con tractors, 
although  one  of  them  may  have  a  good 
defence    in    his    personal    discharge, 
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and  of  another  room,  and  so  varies  from  the  demise  alleged    Salmon  v. 
by  the  plaintiiF  in  his  declaration,  and  has  pleaded  another  ^  Smith.    ^ 
demise  which  differs  from  the  demise  alleged  by  the  plaintiiF 
in  the  number  of  rooms,  wherefore  the  defendant  in  his 


sever  in  their  pleas,  with  this  limitation 
as  to  the  extent  of  the  pleas  in  actions 
upon  eontractSf  it  is  immaterial  what  is 
the  form  of  the  action ;  for  the  plain- 
tiff may  enter  a  nolle  prosequi  against 
any  of  them  before  verdict,  and  proceed 
against  the  rest.  See  Cro.  Car.  239. 
^43.  2  Roll.  Abr.  100.  pi.  5.  Carth.  19. 
Moor,  63*.  2  Leon.  177.  Clift,  424. 
p.  13.  2  Salk.  457.  Greeves  v.  Rolls. 
And  though  they  plead  jointly ^  yet  if 
their  plea  be  in  its  nature  severable,  the 
plaintiff  may  enter  a  noUe  prosequi  as  to 
some,  and  proceed  against  the  rest; 
as  in  an  ejectment  against  several  who 
jointly  plead  not  guilty,  the  plaintiff 
may  at  Uie  assizes  even  enter  a  nolle  pro- 
sequi against  one  or  more  of  the  de* 
fendants,  and  proceed  against  the  rest. 


1  Ld.  Raym.  716.  Gree  v.  RMe.  S.  C. 
12  Mod.  651. 

So  in  many  cases  a  nolle  prosequi  may 
be  entered  in  actions  against  one  defend' 
ant  only.  As  wliere  he  pleads  the  ge- 
neral issue  to  part,  and  a  special  justifi- 
cation, or  demurs  to  the  residue,  the 
plaintiff  may  enter  a  nolle  prosequi  to 
either  of  the  pleas.  Ante,  203.  post, 
339.      2  Roll.  Abr.  101.  (G),   pi.  1. 

2  Leon.  177.  Hob.  180.  Shtoley  v. 
Eveley.  Lilly's  Entries,  448.  Clift's 
Entries,  425.  pi.  14.  So  where  tliere 
are  several  issues  joined  between  the 
plaintiff  and  defendant,  the  plaintiff  may 
enter  a  nolle  prosequi  to  one^or  more  of 
the  issues  joined,  and  proceed  to  trial 
upon  the  others.  Reg.  Plac.  1 90.  s.  5* [it] 
So  where  there  arc  several  counts  in  the 


2  M.  &  S.  23.  Bovill  v.  Wood,  even  al- 
though the  plaintiff  should  show  that 
fact  upon  the  face  of  his  declaration, 
6  Taunt.  179.  Hawkins  v.  Ramshottom. 
But  where  one  of  the  defendants  pleads 
a  several  plea  containing  matter  of 
original  personal  disability,  as  infancy, 
the  plaintiff  cannot  entet  a  nol.  pros. 
and  proceed  against  the  other  defend- 
ants, for  the  plea  shows  that  there  never 
was  a  joint  contract.  3  Esp.  76*  Chand- 
ler V.  Parkers  and  another.  5  Esp.  47. 
Jaffray  v.  Freebain  and  others ;  recog- 
nized in  4  Taunt.  468.  Burgess  v.  Mer" 
rUlm  But  the  plaintiff  must  discontinue 
and  sue  the  adult  alone;  and  if  the 
adult  plead  in  abatement  the  non- 
joinder of  the  infant,  the  plaintiff  may 
reply  the  infancy.  4  Taunt.  468.  Bur- 
gess s.MerriU.  3  Taunt.  307.  Gibbs  v. 
Merrill  contrk.  Much  discussion  took 
place  in  the  two  last  cases  as  to  the 
distinction  between  those  contracts  of 


an  infant  which  are  voidable,  and  those 
which  are  void;  but  the  court  in  giving 
judgment  in  Burgess  v.  Merrill,  did  not 
proceed  on  this  distinction.  In  Gibbs 
V.  Merrill  the  contract  was  voidable 
only,  and  the  plaintiff  did  not  reply  the 
in&ncy  specially,  but  took  issue  on  the 
plea  in  abatement ;  which  seems  to  have 
been  the  ground  of  the  decision  of  the 
court.  Where  one  defendant  pleads 
non  assumpsit,  and  the  other  defendant 
pleads  the  same  plea  and  also  a  plea  of 
bankruptcy,  the  plaintiff  may  enter  a 
nol,  pros,  as  to  the  latter  defendant  with- 
out discharging  the  former.  2  M.  &  S. 
444*  Moravia  v.  Hunter. 

[it]  This  observation  was  strictly 
true  before  the  stat.  4  &  5  Ann.  c.  16. 
s.  4.  &  5.  in  all  cases  where  several 
issues  were  joined,  for  none  of  the  issues 
could  go  to  the  whole  cause  of  action : 
if  any  one  of  them  had,  the  others 
would  have  been  double  pleading.  But 
X  3 
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Salmon  versus  Smith. 


Salmon  v.    plea  ought  to  have  traversed  the  demise  alleged  by  the  plain- 

V  Smith.    ^  ^yjj  namely,  with  an  absque  hoc  that  the  said  plaintiff  had 

demised  three  rooms  and  cellar  only,  as  he  has  idl^^  in  his 

declaration ;  and  for  want  of  such  traverse  it  was  said  that  the 


same  declaration,  and  the  defendant  de- 
murs to  one  count,  and  pleads  to  issue 
to  the  other,  the  plaintiff  may  enter  a 
nolle  prosequi  as  to  one  count,  and  pro- 
ceed upon  the  other.  Lilly's  Entries^ 
55.  So  if  the  defendant's  plea  be  a 
bar  to  one  of  the  counts,  as  where  as- 
sumpsit is  brought  for  goods  sold  and 
delivered,  and  there  is  also  anotlier 
count  upon  an  account  stated^  if  the  de- 
fendant pleads  infancy  to  the  whole,  this 
is  a  complete  bar  to  the  count  upon  the 
account  stated ;  1  Term  Rep.  40.  True- 
man  "v.  Hurst  g  but  the  plaintiff  may  set 
the  declaration  right  by  replying  to  the 
plea  as  to  the  first  count,  and  entering  a 
nolle  prosequi  as  to  the  other.  Indeed  if 
the  defendant  demurs  to  a  declaration 
because  there  are  improper  counts  in  it» 
the  plaintiff  shall  not  be  permitted  to 
cure  this  defect  by  a  noUe prosequi  to  the 
improper  counts.  1  H.  Black.  108.  Rose 
V.  Bonder.  For  the  same  reason,  if  the 
defendant  demurs  ybr  any  imperfection 
or  informality  in  any  of  the  counts,  the 
plaintiff  shall  not  be  allowed  to  enter  a 
nolle  prosequi  to  such  counts.  4  TermRep. 
860.  Drummond V. Dorant.[^l]  But  in 
MiUiken  v.  Fox,  1  Bos.  &  Pull.  157.,  the 
court  of  C.  P.  would  not  allow  a  de- 
fendant to  strike  out  a  nolle  prosequi  to 
one  of  the  counts  of  the  declaration  after 
it  had  been  demurred  to.  [m] 

So  a  noUe  prosequi  may  be  as  to  pari  of 


the  same  count.  As  where  in  trespass  the 
plaintiff  declares  that  the  defendant  took 
and  carried  away  the  plaintiff's  hay, 
grass,  and  com,  he  may  enter  a  ncUe 
prosequi  as  to  the  hay  and  grass,  and  pro* 
ceed  for  taking  the  com.  This  was 
done  in  Wigglesnorih  v.  DaUison,  re- 
ported in  Doug.  190.;  though  this  point 
is  not  noticed  in  the  printed  report.  The 
declaration  contained  several  counts,  the 
6fth  count  was  for  breaking  and  enter- 
ing the  plaintiff's  close,  and,  with  feet 
in  walking,  treading  down  the  grass  and 
corn,  and  with  cattle  eating  up  other  the 
grass  and  corn,  and  with  wheels  of  carta 
subverting  the  soil,  and  taking  and  car- 
rying away  the  hay,  and  mowing  and 
carrying  away  other  the  grass  and  com, 
and  converting  thereof.  The  sixth  count 
was  for  seizing,  taking,  and  carrying 
away  the  plaintiff's  hay,  grass,  and  com, 
and  converting  thereof.  The  defendant 
pleaded  not  guilty,  and  liherum  tenement 
turn.  The  plaintiff  as  to  all  the  trespass 
in  the  fifth  count,  except  as  to  the  mow- 
ing^ taking,  and  carrying  away  the  com ; 
and  as  to  the  seizing,  taking,  and  car- 
rymg  away  the  hay  and  grass  in  the 
sixth  count,  and  converting  thereof, 
entered  a  noUe  prosequi  and  took  issue 
as  to  the  rest. 

From  what  has  been  said,  it  appears 
tliat  a  nolle  prosequi  is  a  jMrrfui/ forbear- 
ance by  the  plaintiff  to  proceed  any  fur- 


since  that  Stat.,  it  is  plain  that  the  plain- 
tiff can  enter  a  nol. pro's,  as  to  such  of  the 
issues  only  as  go  to  part  of  the  action. 

[t]  The  doctrine  here  laid  down  must 
be  understood  as  confined  to  cases 
where  the  "  imperfection  or  informality 
in  any  of  the  counts,"  is  such  as  to 
vitiate  the  whole  declaration ;  that  is  to 


say,  to  cases  in  which  counts  are  mis- 
joined. 

[m]  See  2  Marsh.  144.  BeHrrnnv. 
Gordon.  6  Taunt.  444.  S.  C.  in  which 
the  distinction  between  a  demurrer  for 
misjoinder  of  counts,  and  a  demurrer  to 
one  count  for  an  imperfection  afiecting 
that  count  alone,  is  clearly  laid  d<»wn ; 
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plea  was  bad.    And  to  prove  it,  the  case  of  an  award  in  Wood"    Salmon  v. 

land  and  Martdts  case  ♦  was  cited,  where  it  is  said,  that  if  ,  Smith.    ^ 

the  defendant  pleads  an  award  made  of  three  things,  now  •piowTqs, 

the  phuntiff  cannot  reply  that  the  award  was  made  of  the  said 

three  things  and  of  another  thing,  but  he  ought  to  reply  that 

the  award  was  made  of  four  things,  and  traverse  the  award 

made  of  three  things  only.     And  the  opinion  in  the  books  of 

S2  H.  6.  3.  b.  (3),  and  35  H.  6.  38.  (4),  was  cited,  where  it 

was  held  that  the  demise  alleged  by  the  plainti£P  ought  to  be 

traversed  in  the  manner  above-mentioned,  and  1  Leon.  43.  +,  t  Kimpton  and 

was  also  cited,  where  in  replevin  the  plaintiff  in  bar  to  liie  ^"^y**  ****• 

avowry  claimed  common  for  all  his  cattle,  levant  and  couchant, 

&c  in  six  acres  of  land,  and  the  defendant  in  his  replication 


ther  either  as  to  some  of  the  defendants, 
or  to^ff  of  the  suit ;  but  still  he  is  at 
liberty  to  go  on  as  to  the  rest.  And 
therefore  it  differs  from  a  judgment  of 
non-pros  i  for  by  this  latter,  the  plaintiff* 
is  put  out  of  court,  against  all  the  de- 
fendants; Philpoty.MuUer.  Doug.  169. 
Sd  edition,  note  56.  It  has  been  held 
that  a  defendant  against  whom  the 
plaintiff  enters  a  nolle  prosequi,  is  en- 
titled to  his  costs,  by  virtue  of  the  statute 
8  Eliz.  c.2.  S.2.  3  Term  Rep.  511. 
Cooper  V.  Tijin.  [«] 

(3)  Debt.  Plaintiff*  declared  on  a 
demise  of  a  house  and  twenty  acres  of 
land.  Plea,  that  plaintiff  demised  the 
said  house  and  twenty  acres  of  land,  and 


twelve  acres  more ;  by  the  better  opinion 
the  plea  is  bad  wi Jiout  a  traverse  of 
the  demise  of  the  house  and  twenty 
acres  only.  S.  C.  Fltz.  Dette,  54.  Bro. 
Travers  sauns  ceo,  381. 

(4f)  Debt.  Plaintiff*  declared  that  he 
demised  to  defendant  a  rectory.  Plea, 
that  plaintiff  demised  the  said  rectory 
and  forty  acres  of  land ;  by  the  better 
opinion  the  plea  is  bad  without  a  tra- 
verse of  the  demise  of  the  rectory  only. 
S.  C.  Fltz.  Dette,  59.  Bro^  Travers 
sauns  ceo,  33.  S.  C.  cited  in  1  Leon.  43. 
See  also  32  H.  6.  4.  a.  b.  Bro.  Travers 
sauns  ceo,  382.  Confesse  and  Avoid,  564. 
Fltz.  Barre,  53. 


and  the  cases  above  cited  are  recon- 
ciled. 

[ft]  In  that  case  there  was  only  one 
defendant  and  the  noL  pros*  was  entered 
to  the  whole  action.  See  Tidd's  Pract. 
710.  citing  a  MS.  case  of  Harewood 
V.  Matthews,  H.  S6.  G.  3.  K.  B.  that 
one  of  several  defendants  who  pleads 
bankruptcy  and  as  to  whom  a  nol.  pros, 
is  entered  is  not  entitled  to  costs ;  where 
the  plaintiff  succeeded  on  the  general 
issue  against  the  other  defendants.  The 
reason  of  this  decision,  it  is  appre- 
hended, muHt  have  been,  that  tlie  joint 


cbntradt  stated  in  the  declaration  was 
established,  the  defendant's  plea  going 
only  to  his  personal  discharge.  But 
where  a  not.  pros,  is  entered  against  one 
of  several  defendants  in  tort,  such  rea^ 
son  will  not  apply,  for  the  plaintiff  6y 
the  noL  pros,  admits  that  there  is  no 
joint  tort  as  far  as  regards  that  defend- 
ant. Where  the  plaintiff  enters  a  noL 
p'os.  to  some  of  the  counts  in  a  declar- 
ation, he  is  not  entitled  to  the  costs  of 
such  counts,  although  he  succeeds  on  the 
others.  16  East,  129.  Hubbard  v.Biggs. 
2  Marsh.  145.  Bertram  v.  Gordon, 
X  4 
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Salmon  v.  shewed  that  the  plaintiff  had  common  in  M  acres  of  bnd, 
^  Smith*    ^  ^^^j  y^  purchased  two  acres  of  that  knd,  and  so  hod  ex- 
tinguished his  common,  defendant  ought  to  traverse  the 
plaintiff's  common  in  six  acres  only :  and  so  is  Newman  and 

•  Hcb.  80,       Moor^9  case.  *    Wherefore  judinnent  was  prayed  for  the 
"•'»»•  f*J      pl«ntiff. 

And  for  the  defendant  it  was  argued*  that  the  pka  was 

good,  and  that  there  ought  to  be  no  traverse  in  the  [dca ;  but 

that  the  traverse  ought  to  come  on  the  part  of  the  plaintiff  in 

his  replication  in  this  manner,  namely,  that  thd  said  plaintiff 

demised  the  said  three  rooms  and  cellar  only,  as  he  has  soj^ 

I  208  ]     posed,  without  this,  that  he  demised  the  said  other  room 

called  the  dining-room  in  manner  and  form  as  the  defendant 

had  alleged  in  his  plea.     And  as  to  the  above-mentioned  case 

of  the  award,  it  was  said  that  an  award  is  a  judgment  in  its 

nature,  and  is  as  intire  as  a  judgment  which  cannot  be 

pleaded  by  parcels,  but  ought  to  be  pleaded  intirely ;  for  an 

award  of  three  or  four  things  is  only  one  and  the  same  award, 

and  an  award  of  three  things  cannot  by  law  be  intended  to  be 

the  same  with  an  award  of  Jour  things,  but  the  contrary.    But 

a  demise  may  be  pleaded  of  a  parcel  without  mentioning  the 

If  lenee  ^^  whoIe ;  as  if  one  demise  to  me  two  acres  for  a  term  of  years, 

of  one,  in         and  I  am  ejected  of  one  acre  by  a  stranger,  now  I  shall  have 

ejectmentbe      ^^  ejectment  and  declare  of  a  demise  to  me  of  that  one  acre, 

a  demise  of  that  Without  making  any  mention  of  the  other  acre ;  which  proves 

one  only.  ^^^  ^  demise  is  not  so  intire  but  that  it  may  be  pleaded  by 

•  Flow.  95.      parcels.     And  the  principal  case  of  Woodland  and  Mantel  * 

was  cited,  where  the  better  opinion  is,  that  if  a  tenure  be 
alleged  by  five  manner  of  services,  and  the  other  side  alleges 

(5)   It  is  difficult  to  reconcile  the  ment  to  a  traverse  confesses  and  avoids 

judgment  in  Newman  and  Moore  with  the  other's  title,  the  traverse  is  idle  and 

the  opinion  of  the  court.    There  was  a  bad  upon  a  special  demurrer.    6  Rep. 

special  demurrer  to  the  traverse  shewing  24fb,   Helyar*^  case.    Cro.  Jac.  221. 

for  cause  that  it  was  after  a  confession  Yelv.  151.  Bedel  v.  LuU.     Cro.  £liz. 

and  avoidance.    The  court  gave  j«%-  161.  Mannings  y^  Townsend.    2Lutw. 

ment  against  the  demurrer;    and  yet  1560*   Gtoinne  v.  Poole.     Carth.  166. 

were  of  opinion  (and  rightiy],  that  it  Bradbum  v.  Kennerdale*       Ante,  I4s 

was  an  immaterial  travlerse,  which  th^  note  (2).     Therefore  the  above  judg- 

plaintiffmight  have  waved,  and  traversed  ment,  that  such  a  traverse  is  no  cause  of 

the   inducement.     It    has  frequently  special    demurrer,  seems  inconsistent 

been  decided,  that  where  the  induce-  with  the  authorities,  [o] 

[o]  Ante,  22.  aote  (2). 
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the  toiiiie  to  be  bjf  six  manner  of  services,  he  shall  not  tra-    Salmon  v. 
verse  the  tenure  by  five  services  onfy,  but  the  first  party  shall  ^  Smith.   ^ 
traverse  the  tenure  by  the  sixth  manner  of  service,  which  alone  ' 

is  in  dispute :  and  as  to  the  said  books  of  82  H.  6.  36.^  and 
35  H.  6.  38^  there  is  no  judgment  given,  but  only  some  ojh- 
nions  one  way  and  some  another;  and  besides,  no  suspension 
was  pleaded  there  to  make  it  material  to  which  the  other 
party  should  answer :  and  the  5  Edw.  4.  8.  a.  which  is  a  later 
book,  says,  that  it  may  be  pleaded  as  it  is  here  without  a  tra- 
verse.   And  the  traverse  of  the  demise  of  the  three  rooms  and 
cellar  only  is  upon  the  whole  matter  nothing  else  but  a  tra- 
verse of  a  negative.     For  it  is  impossible  for  the  plainti^  to 
prove  that  he  demised  but  three  rooms  and  a  cellar  only,  but 
the  defendant  ought  to  prove  that  the  plaintiff  demised  more, 
and  a  negative  shall  never  be  traversed.     As  7  H.  6.  43. 
disceit  for  suing  in  the  name  of  B.  without  his  consent :  the 
defendant  pleads  that  he  sued  in  ^e  name  of  B.  with  his  con« 
sent,  without  this  that  he  sued  without  the  consent  of  the  said 
B^  the  traverse  was  held  bad,  because  it  was  a  traverse 
of  a  negative;   but  it  was  held  that  the  defendant  ought 
to  rest  upon  the  aflSrmative  that  B.  consented,  and  the  plain- 
tiff should  traverse  it,  and  issue  should  be  joined  thereon  (6). 
And  the  case  in  Dyer,  30.  a.  was  cited ;  detinue  upon  con- 
tract; the  defendant  said  that  it  was  upon  a  condition  which 
was  not  performed ;  he  shall  not  traverse  that  the  contract  was 
single,  but  tiie  plaintiff  shall  say  that  the  contract  was  single 
and  traverse  the  condition,  and  yet  a  single  and  a  conditional 
contract  is  not  all  one ;  but  the  rule  of  pleading  is  to  traverse  Tbe  role  of 
the  suTjdusage  and  not  the  tantum.     So  in  Dyer,  280.  b.» ;  ^^1^^^ 
replevin,  the  defendant  made  cognisance  as  bailiff  of  Sir  An^  surplusage  and 
thony  for  damage  feasant  in  his  freehold:  The  plaintiff  said  ?sifAn3»By' 
that  he  held  the  land  in  coparcenary  with  the  said  Sir  Anthony ,  Cook's  case, 
as  co-heirs  to  Sir  Edward  BeUknap :  and  good  without  a  tra-,     [  209  3 
verse  of  the  sole  freehold,  as  the  better  opinion  there  is.     And 
if  issue  should  be  joined  upon  the  tantum  it  may  happen  in  this 
case  as  it  did  in  the  case  in  Dyer,  32.  b. ;  where  in  debt  the 
plaintiff  declared  that  he  had  demised  to  the  defendant  twenty- 
six  acres  rendering  rent,  the  defendant  pleaded  that  the  plain- 
tiff demised  to  him  the  twenty-six  acres,  and  also  four  acres  / 

(6)  See  the  book.  The  plea  was  and  negative  in  the  plea,  made  a  com* 
toUhout  a  traverse  and  held  good,  be-  plete  issue.  S.C.  Bro.  Disceit,  15.  Tra- 
^aose  the  affirmative  in  the  declaration,    vers  sauns  ceo,  63.^  Is^sues  joined,  14. 
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Salmon  v.    inore»  without  this  that  he  demised  the  tweaty-six  acres  only. 

^  Smith,  ^  The  jury  found  that  the  plaintiff  demised  ^twjiwfy-ow  acres  only. 
'  The  court  was  in  doubt  for  whom  to  give  judgment;  but  it  is 

there  said  that  the  traverse  ought  to  come  on  the  part  of 
the  plaintiff  namely,  '*  without  this,  thai  he  demised  the  $aid 
**Jbur  acreSf  (being  the  surplusage)  as"  &c.;  and  the 
charge  to  the  jury  would  be  only  upon  the  surplusage,  namely, 
whether  the  four  acres  were  demised  or  not  (?)•  And  this 
way  of  pleading  to  leave  the  traverse  to  come  on  the  part  of 
the  plaintiff  does  not  prejudice  him  at  all,  but  gives  him  an 
advantage ;  and  therefore  judgment  was  prayed  for  the  de- 
fendant. 

But  the  court,  and  Twysden  justice  chiefly,  held  the  plea 
bad  for  want  of  the  said  traverse  of  the  tantum*  And  he  said, 
that  though  the  defendant  had  pleaded  an  entry  and  suspen- 
sion by  the  plaintiff  yet  the  plaintiff  could  not  traverse  it, 
but  must  maintain  bis  lease,  as  heialleged  it  in  his  declaration, 
otherwise  it  would  be  a  departure  in  the  plaintiff;  for  if  he 
traverses  the  entry  into  the  said  room  called  the  dining-room, 
which  is  not  supposed  by  the  plamtiff  to  be  demised,  he  would 
then  falsify  his  own  declaration,  which  he  cannot  do.  And 
after  it  had  been  argued,  and  a  rule  nisi  given,  and  cause 
ishewn  on  the  part  of  the  defendant,  at  another  day  judgment 
was  given  for  the  plaintiff. 

But  it  appears  to  me  that  to  leave  the  matter  at  large  in  the 
plea,  and  so  the  traverse  to  come  on  the  part  of  the  plaintiff 
in  his  replication,  bad  been  the  more  apt  and  substantial 
manner  of  pleading  (8).  But  the  court  was  of  another  opi* 
nion,  as  is  above  mentioned..  —  Pawlet  of  counsel  witii  the 
plainti£^  and  Saunders  with  the  defendant 

(7)  This  was  the  opinion  of  Shellif  verse  would  have  been  a  departure.  But 
justice,  and  his  reason  was,  because  the  it  would  not  have  been  necessary  for  the 
defendant  had  confessed  the  demise  and  plaintiff  to  traverse  that  fact  if  the  de- 
more,  and  therefore  he  ought  not  to  mise  had  been  truly  stated  in  the  dedar- 
traverse,  but  the  plaintiff  should  have  ation ;  and  if  not,  it  was  his  own  fault 
traversed  the  surplusage.  And  Lord  that  he  precluded  himself  from  taking 
Treby  in  the  margin  says,  that  this  opi-  that  traverse.  But  surely  that  circum- 
nion  of  Shelly  was  a£5rmed  in  the  C.  B.  stance  ought  not  to  be  urged  as  a  rea- 
as  to  the  traverse.  son  why  the  defendant  should  be  obliged 

(8)  It  seems  that  the  opinion  of  the  to  add  a  traverse  to  his  plea,   if  it ' 
reporter  is  well  founded.    It  is  certainly  were  not  otherwise  necessary.      And 
true  that  if  the  plaintiff  had  traversed  therefore  the  true  question  is,  whether 
the  entry  into  the  dioing-rooiu,  the  tra-  the  defendant  was  bound  by  the  rules 
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of  pleading  to  iniTene  the  demise  of 
the  three  rooms  only*  Upon  these 
pleadings  the  only  material  ^ct  was, 
whether  or  not  the  plaintiff  had  demised 
the  dining-room*  Whichever  way  this 
fact  was  found,  the  cause  would  be  de- 
cided by  it;  therefore,  according  to  an 
established  rule  of  pleading,  the  plaintiff 
was  bound  to  traverse  that  fact.  See 
ante,  p.  22.  Bennet  v.  FUkinSf  note  (2)* 
There  is  another  rule,  that  where  the 
plea  confesses  and  avoids  the  material 
facts  in  the  declaration,. there  must  not 
also  be  a  traverse.  Ibid.  The  reason 
is,  because  it  shaU  not  be  in  the  defend- 
ant's power,  by  adding  a  traverse,  to 
prevent  the  plaintiff  from  denying  the 
facts  which  avoid  his  title.  Ibid.  Here 
the  plea  confesses  the  demise  in  the  de- 
claration,  and  discloses  a  fact  which,  if 
true,  avoids  the  effect  of  it.  There- 
fore to  add  a  traverse  would  be  informal 
and  vitiate  the  plea.  The  fallacy  seems 
to  have  arisen  from  the  misconception 
of  a  rule  which  is  a  right  one,  but  ap- 
pears not  applicable.  It  is  true  that 
when  the  plea  varies  from  the  declara- 
tion in  the  nature  or  quantity  of  estate 
alleged,  there  must  be  a  traverse.  See 
Yelv.  140.  Ewer  v.  Moik.  The  reason 
is  because  there  the  plea  states  a  ftct 


inconsistent  with  a  material  allegation 
in  the  declaration.  Ante,  p.  22,  note(2). 
But  in  the  principal  case  the  plea  ad- 
mits the  facts  alleged  in  the  declaration, 
and  alleges  others  which  (if  true)  are  a 
legal  bar  to  the  action.  The  weight  of 
the  authorities  is  also  very  much  in  ^ 
favour  of  the  plea  as  it  is  here  pleaded. 
The  cases  cited  out  of  the  year-books 
are  at  best  but  opinions  and  no  direct 
decisions  upon  thb  point ;  and  if  they 
were,  they  are  distinguishable  for  the 
reasons  above  assigned  by  the  defend- 
ant's counsel.  See  p.  208.  Neither 
was  this  point  decided  in  Kimpton  v. 
Bdlamy*  For  the  court  over-ruled  the 
demurrer  upon  the  ground  that  the 
want  of  a  traverse  (supposing  it  to  be 
necessary)  was  matter  of  form  only, 
and  decided  the  case  upon  the  merits 
without  any  regard  to  the  objection; 
and  Newman  v.  Moore  is  an  authority 
in  favour  of  the  plea,  for  the  court  held 
that  the  plea  would  have  been  more 
formal  without  a  traverse.  On  the 
other  hand  the  cases  cited  out  of  Dyer, 
and  particularly  the  marginal  note  of 
Lord  Treby  in  Dyer,  32.  b.  are  very 
strong  authorities  in  support  of  the  plea. 
Therefore  the  decision  of  this  case  seems 
doubtful. 


Forth  and  others  vefsus  Stanton,  Widow. 
Trin.  20  Car.  11.  Regis.  Rol.  484. 

ASSUMPSIT.  — The  plaintiffi  declare,  that  one  Robert 
Stanton,  the  late  husband  of  the  defendant,  was  indebted 
to  John  Neve  and  Timothy  Akopp  in  100/.  for  beer  sold  by 
them  to  him,  and  being  so  indebted,  the  said  Robert  Stanton 
died ;  after  whose  death  the  defendant  took  into  her  hands 
goods  and  chattels  of  the  said  Robert  Statiton^  of  the  value  of 
100/.  and  administered  those  goods  and  chattels,  as  executor 
of  the  will  of  the  said  Robert^  and  that  afterwards  the  defend- 
ant had  paid  40/.,  parcel  of  the  said  100/.,  to  the  said  Neve 
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and  appointed 

him  to  receive 
it  to  his  own 
use;  and  de- 
fendant in 
consideration 
that  plaintiir 
would  accept 
defendant  for 
his  debtor, 
promised  to 
pay  it  to  plains 
tiflr.     This  is 
not  a  sufficient 
consideration  to 
support  the 
promise,  to 
charge  de- 
feoduit^ 
bomtpro^ 


and  Alsopp.  And  whereas  the  said  Neve  and  Alsopp  afterwards 
had  assigned  to  and  appointed  the  plaintiffs  to  receive  of  the 
defendant  60/.,  residue  of  the  said  100/.,  to  the  proper  use  of 
the  plaintifis,  whereof  the  defendant  had  notice  given  to  her : 
whereupon  the  defendant,  in  consideration  that  the  plaintifi, 
at  the  special  instance  and  request  of  the  defendant,  would 
accept  Uie  defendant  to  be  their  debtor  for  the  said  60/.  un- 
dertook and  promised  the  plaintiffs  to  pay  them  the  said  60iL 
And  the  plaintifis  aver  that  they  had  accepted  the  said  defend- 
ant to  be  their  debtor.  And  they  also  declare  upon  an  insmul 
computasset  for  60/.  more.  Yet  the  said  defendant  had  not 
paid  the  several  sums,  to  the  damage  of  the  plaintifB. 

The  defendant  as  to  the  insimul  computasset^  pleaded  nan 
assumpsit^  aiid  upon  the  issue  tried,  a  verdict  was  found  for 
the  defendant  And  as  to  the  said  special  promise,  the  de- 
fendant pleaded  in  bar,  that  theplaind£&  did  not  shew  her  any 
writing,  or  deed,  whereby  the  said  Neve  and  Alsopp  had  aa- 


(1 )  But  if  the  promise  be,  in  consider- 
ation of  forbearance  by  such  assignee 
of  the  debt,  to  sue  the  executor  or  ad- 
ministrator,  that  is  a  sufficient  consider- 
ation. 1  Roll.  Abr.  20.  pi.  11.  PUt  v. 
Bridgevoater.  S.  C.  Hard.  74.  1  Lev. 
188.  Russel  v.  Haddock,  For  it  is  suf- 
ficient in  the  case  of  any  other  debtor, 


whom  the  assignee  of  the  debt  forbears, 
at  bis  request,  to  sue.  Hard.  71.  Rey 
nolds  V.  Prosser.  1  Vent.  153.  Oble  v. 
DUOesfidd.  1  Roll.  Abr.  29.  pi.  60.; 
though  Potter  v.  Turner ^  Winch,  7.  and 
Palm.  185.  S.C,  was  decided  to  the 
contrary:  but  this  is  contradicted  by 
all  the  other  authorities,  [a]    If  forbear- 


[fl]  Although  a  chose  in  action  can- 
not be  assigned  in  law,  yet  it  may  in 
equity ;  and  the  forbearance  of  the  as- 
signee to  sue  either  at  law  in  the  name 
of  the  assignor  (which  the  courts  per- 
mit, 1  T.  R.  26.  Delaney  v.  StoddaH) 
or  in  equity  in  his  own  name,  is  as  be- 
neficial to  the  debtor  as  if  the  assignee 
had  been  the  original  creditor  and  had 
forborne ;  it  is  therefore  a  good  con- 
sideration for  a  promise  to  pay  the  as- 
signee ;  the  courts  of  law  have  in  seve- 
ral instances  taken  notice  of  assign- 
rocntb  of  choses  in  action.  In  1  T.  R. 
619.  Winch  v.  Keeley^  the  plaintiff,  a 
bankrupt,  sued  for  a  debt  which  he  had 
assigned  to  a  third  person  before  his 
bankruptcy :  the  defendant  pleaded  the 
bankruptcy,   and  tlie  plaintiff  replied 


the  assignment.  The  court  held  the 
replication  good,  because  the  debt  so 
assigned  did  not  pass  under  the  commis- 
sion. 4T.R.690.  Hotcell  y.  M*Ivers. 
S.  P.  3  Bos.  &  Pul.  40.  Carpenter  v. 
Marnel.  So  in  1  Bos.  &  Pul.  447*  Legh 
V.  Legh,  where  the  assignee  sued  in 
the  name  of  the  obligee,  the  court  set 
aside  a  plea  of  release  by  the  obligee. 
But  the  assignee  of  a  bond,  originally 
given  by  the  plaintiff  for  the  use  of 
another,  cannot  set  it  off  in  an  action 
against  himself.  16  East.  36.  Wakey. 
Tinkler,  See  the  observations  of  Bul- 
ler  J.  as  to  assignments  of  choses  in  ac* 
tion,  in  4  T.  R.  340.  Master  v.  Miller. 
The  assignee  of  a  Scotch  bond  may  sue 
here  in  his  own  name  in  assumpsit. 
8  T.  R.  595.  Inncs  v.  Dunlop.    The  as- 
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sigoed  to  them,  or  appointed  them  to  receive,  the  said  60/.  to 
their  own  use ;  and  this  she  is  VIeady  to  verify,  &c. :  upon  which 
the  plaintifis  demurred  in  law. 

And  now  after  verdict  for  the  defendant,  the  plainti£& 
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^ce  to  sue,  by  an  assignee  of  a  debt, 
be  a  sufficient  consideration  to  make  an 
executor,  Sic,  liable  de  bonis  propriu^ 
forbearance,  by  tbe  creditor  himself, 
roust  of  course  be  a  sufficient  con- 
sideration; 9  Rep.  94  a.  Barters  case. 
Cro.  Eliz.  64i4«.    Chambers  v.  Leversage. 

1  Roll.  Abr.  15.  pl.S.  Ibid.  24.  pi.  S3. 

2  Lev.  122.  Hatoes  v.  Smith.  And  it  is 
not  necessary  in  the  case  of  forbearance, 
where  the  executor,  &c.  is  charged  de 
bonis  propriisy  to  aver  in  the  declaration 


that  defendant  had  assets.  9  Rep.  94. 
But  it  is  said  in  this  last  case,  Uiat  if 
there  be  no  assets,  it  shall  be  given  in 
evidence.  This  opinion  has  been  over- 
ruled since ;  1  Roll.  Abr.  24.  pi.  SS. 
2  Roll.  Abr.  684.  pi.  5.  Yelv.  11.  Go- 
ring \,  Goring,  2  Lev.  3.  Davis v^Rey- 
ner.  I  Vent.  120.  Davis  v.  Wright. 
But  in  an  action  against  him  in  the  cha- 
racter of  executor,  &c.  to  recover  a  de- 
mand out  of  the  testator's  estate,  a  pro- 
mise by  the  executor  is  a  mere  nndum 


aignee  of  an  Irish  judgment  by  cognovit, 
may  sue  here  in  his  own  name.  3  Taunt. 
82.  O'CaUaghan  v.  Marchioness  Tho- 
mond.  The  assignee  of  an  India  bond 
formerly  could  not.  13  East.  509.  Gli/n 
v.  Baker;  but  now  he  may  by  stat 
51  Geo.  3.  C.64.  s.  4.  The  assignee  of 
an  India  certificate  cannot,  16  Ves.  jun. 
44S.  Williamsons.  Thompson.  Bills  of 
exchange  and  promissory  notes  are  as- 
aignable,  so  as  to  give  the  assignee  a 
right  of  action  in  his  own  name,  the 
former  by  the  common  law,  the  latter 
by  atat.  3&4  Ann.  c.  9.  s.  1.  In  a 
recent  case  it  was  decided,  that  negoti- 
able instruments  are  to  be  considered 
rather  as  personal  chattels,  than  as 
choses  in  action,  and  it  was  held  that 
where  a  bill  of  exchange  had  been 
given  to  a  feme  sole,  who  married  be- 
fore it  became  due,  her  husband  might 
maintain  an  action  upon  it  in  his  own 
name  without  joining  the  wife,  and 
without  any  indorsement  having  been 
made  by  her.  1  B.  &  A.  218.  M'NeU- 
age  V.  HoUovmy.  However,  husband 
and  wife  may  join  in  an  action  on  a 
note  given  to  the  wife  during  coverture ; 
at  least  if  it  do  not  appear  that  she  was 


not  the  meritorious  cause  of  action, 
2  M.  &  S.  393.  PhiUiskirh  v.  Pluchvell, 
and  where  a  note  is  given  to  the  wife 
during  coverture,  for  securing  her 
money,  part  of  which  the  husband  re- 
ceives and  dies,  the  remainder  will  sur- 
vive to  the  wife,  2  Madd.  133.  Nash  v. 
Nashy  in  which  last  case  the  Master  of 
the  Rolls  treated  the  note  as  a  chose  in 
action. 

Stock  and  money  in  the  public  funds 
are  not  goods  and  chattels,  but  choses 
in  action,  and  do  not  pass  by  a  grant  of 
bona  et  catalla  felonum.  5  Price,  21  ?• 
Rex  V.  Capper  and  others. 

Of  late,  other  mercantile  instruments 
have  been  held  to  be  transferable  by 
indorsement,  so  as  to  vest  the  property 
in  the  assignee,  and  enable  him  to  sue  in 
his  own  name :  as  bills  of  lading,  5  T.R. 
683.  Lickbarrofm  v.  Mason  $  and  West 
India  Dock  warranU,  I  B.Moore,  12. 
Zwinger  v.  Samuda^  7  Taunt  265.  S.C. 
7  Taunt.  278.  Lucas  v.  Dorrien.  1  B. 
Moore,  29.  S*  C.  An  assignment  of  a 
chose  in  action  need  net  be  by  deed. 
4  T.  R.  690.  Homell  v.  M*Ivers.  Nor 
indeed  need  it  be  in  writing.  4  Taunt. 
326.  Heathy.  Hall. 
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moved  the  matter  in  law  upon  die  defendant's  special  plea, 
which  was  agreed  by  all  to  be  bad:  but  the  defendant's  coun- 
sel insisted,  that  the  declaration  was  insuflScient,  because  here 
is  no  su£Bdent  consideration  to  found  the  promise.  For  the 
defendant  before  the  promise  did  not  owe  any  thing  to  the 
plaintifl^  but  to  Neve  and  Abopp :  and  by  their  assignment 
they  did  not  transfer  any  properQr  or  interest  in  the  debt,, 
being  a  chose  in  action,  but  only  gave  an  authority  to  the  plain* 
dffii  to  recdive  it,  if  the  defendant  would  pay  it  But  if  the 
defendant  will  not  pay  it,  the  plaintifis  cannot  bring  any 
action  against  her,  but  Neve  and  Ahopp  must  sue  for  it  It 
is  true^  indeed,  that  if  the  defendant  had  pud  the  60f.  t^the 
plaintifi^  she  would  be  discharged  against  the  said  Neoe  and 
AUoppi  but  in  this  case  the  defendant  refused  to  pay,  there- 
fere  Neoe  and  Abopp  ought  to  bring  the  action  against  her, 
and  not  the  plaintiffi,  who  have  not  any  interest  in  the  debt 
And  this  case  is  no  more^  than  if  I  premise  a  stranger,  to 
whom  I  do  not  owe  any  things  that  if  he  will  accept  me  to 
be  his  debtor  for  60/.,  I  will  pay  it  to  him  *,  yet  this  is  but  a 


|iacitnii,i/ there  were  no  assets.  5  Term 
Rep.8.  Pearson  Y.Henry.  7  Term  Rep. 
S50.  note  (a),  Rann  ▼.  Hughes*  In 
1  Ves.  126.  Reech  ▼.  Kennegal,  Lord 
Hardmcie  observes,  that  if  an  executor 
promises  to  pay  a  debt  of  his  testator. 


a  consideration  must  be  alleged ;  as  of 
assets  come  to  his  hands ;  or  of  forbear- 
ance ;  or  if  admission  of  assets  is  implied 
by  the  promise;  otherwise  it  will  be 
but  nudum  padumj  and  not  personally 
binding  upon  the  executor,  [b^ 


[K]  Forbearance  to  sue  an  executor 
(hanng  assets)  for  a  certain  time,  is  a 
good  consideration  for  a  promise  by  the 
executor.  Cro.  Jac.  47-  Fish  ▼.  Richard- 
son. Yelv.  55.  S.C.  Cro.  Jac.  27S.  Bond 
▼.  Payne.  So  is  forbearance  to  sue  for 
a  reasonabk  time,  although  the  executor 
have  not  assets.  1  Roll.  Abr.24.  pi.  S3. 
Johnson  v.  Whitcott.  And  in  all  cases 
of  forbearance  to  sue,  such  forbearance 
must  be  either  absolute,  Cro.  Jac.  683. 
Mopes  V.  Sidney ;  or  for  a  definite  time, 
Cro.  Jac  47.  Fish  v.  Richardson^  or  for  a 
reasonable  time,  1  Roll.  Abr.  24.  pi.  33. 
Johnson  v.  Whitcott ;  forbearance  for 
a  liMe,  1  Roll  Abr.  23.  pi.  25.;  or 
for  some  time,  ibid.  pi.  26.  is  not  suffi- 
cient. It  must  be  shewn  in  the  declar- 
20 


ation,  that  there  was  some  person  liable 
to  be  sued,  4  East  455.  Jones r.  Ash- 
bumham  ;  but  the  omission  is  cured  by 
verdict,  IN. R.  172.  MarshaUy.Birhen- 
shavD.  And  it  is  not  necessary  to  state 
the  precise  nature  of  the  debt  forborne. 
Cro.  Jac.  396.  Thome  v.  Fuller.  Cro. 
Jac.  548.  Austen  v.  Beaiey.  So  desist- 
ing from  a  complaint  before  a  jusUce  of 
the  peace,  Cro.  £lia»  881.  Rippon  v. 
Norton^  is  a  sufficient  consideration; 
or  forbearing  to  proceed  upon  a  cap.  itf  * 
lagatum.  Cro.  Eliz.  909.  Jennings  r. 
Harley.  Yelv.  19.  S.C.  See  Selwyn's 
Ni.  Prl.  49.  tit.  Assumpsit,  where  all  the 
cases  are  collected.  See  further  as  to  for- 
bearance to  executors.  Post,  2  Saund. 
137  6.  Barbery.  Fox. 
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nudum  pactum,  because  I  was  not  indebted  to  him  before. 
And  mj  promise  to  pay,  if  the  other  will  receive  it,  is  nothing 
but  a  mere  voluntary  promise,  which  does  not  bind  me  at  all. 
And  in  the  present  case,  if  the  promise  should  be  good,  the 
defendant  would  be  charged  de  bonis  propriis,  where  she  was 
chargeable  to  Neve  and  Jkopp  only  de  bonis  testatoris ;  and  yet 
here  is  no  consideration  at  all  so  to  charge  her:  and  of  this, 
opinion  was  the  whole  court.  And  judgment  at  the  prayer  of 
the  plaintiffs'  counsel  was  given  for  the  defendant,  that  plain- 
til&  should  take  nothing  by  their  bill.  Jones  for  the  plaintiffi. 
Saunders  for  the  defendant  (2). 
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(2)  It  appears  by  this  case,  that  be- 
fore  the  statute  of  frauds,  29  Car.  2.  c.  8. 
a  promise  by  an  executor  or  administra- 
tor would  not  make  him  personally  lia- 
ble, unless  a  sufficient  considertaion  were 
stated.  So  it  is  since  the  statute,  though 
such  promise  be  in  writing.  For  the 
statute  has  made  no  alteration  in  the 
mode  of  pleading,  and  consequently  it 
does  not  appear  upon  the  declaration, 
whether  there  was  a  promise  in  writing 
or  not.  It  is  matter  of  evidence  only ; 
2Salk.519.  Anon.  S  Burr.  1890.  WO- 
iiams  V.  Leper,  per  Yates,  justice.  It  is 
as  necessary,  therefore,  diat  a  sufficient 
consideration  should  be  alleged  in  the 
declaration  since  the  statute,  as  it  was 
iefore.  The  common  lata  requires,  that 
there  should  be  a  sufficient  consideration 
to  support  the  promise,  and  the  statute 
adds  a  still  further  requisite,  namely, 
that  the  promise  should  be  in  writing ; 
7  Brown  P.  C.  556.  Rann  v.  Hughes, 
S.  C.  7  Term  Rep.  350.  note  (a).  1  Vez. 


126.  Reech  v.  Kennegal.  Cowp.  289. 
Hatoies  v.  Saunders.  The  fourth  sec- 
tion of  the  statute  enacts,  {inter  alia,) 
**  that  no  action  shall  be  brought,  where- 
"  by  to  charge  an  executor  or  admini- 
**  strator,  upon  any  special  promise  to 
**  answer  damages  out  of  his  own  estate, 
**  or  whereby  to  charge  the  defendant, 
<<  upon  any  special  promise  to  answer 
"  for  the  debt,  default,  or  miscarriage 
"  of  another  person,  unless  the  agree- 
<^  ment  upon  which  such  action  shall  be 
<<  brought,  or  some  memorandum  or 
<<  note  thereof  shall  be  in  toriting,  and 
"  signed  by  the  party  to  be  charged 
**  therewith,  or  some  other  person  there^ 
**  unto  by  him  lawfully  authorised.'* 
The  word  ^'  agreement,''  used  in  this 
section,  means  the  consideration  of  the 
promise :  and  therefore  the  consideration 
of  the  promise  must  be  in  writing  as  well 
as  the  promise  itself,  otherwise  it  is  void. 
5  East,  10.  ff^ain  v.  Walters,  [c]  We 
have  already  seen,  that  a  promise  by  an 


[e]  The  doctrine  here  laid  down  was 
very  much  doubted  in  several  subse- 
quent cases,  but  has  been  fully  estab- 
lished in  the  recent  case  of  Saunders  v. 
Wakefield,  4  B.  &  A.  595.  where  aU 
the  authorities  upon  the  subject  are 
collected*  See  also  S  Brod.  &  Bing. 
14.  Jenkins  v.  Reynolds.  It  is  how- 
ever sufficient,  if  the  consideration  can 


be  gathered  from  the  whole  tenor  of 
the  writing,  and  it  is  not  necessary 
that  it  should  be  stated  on  the  face 
of  it  in  efpress  terms.  9  East.  346. 
Stadt  V.  Lill.  1  Campb.  242.  S.  C. 
15  East,  272.  Bateman  v.  Phillips. 
Holt's  Ni.  Fri.  Cas.  153.  Morris  v. 
Stacei/.  3  Brod.  &  Bing.  21 1.  Russell  v. 
Moseletf. 


211a 


Forth  versus  Stanton. 


executor*  Ac*  in  tmtiug  will  not  bind 
htniy  without  a  sufficient  consideration. 
So  with  respect  to  promises  to  answer 
for  the  debt,  &c«  of  another,  or  colla- 
teral promises  as  they  are  generally  call- 
ed, there  must  be  a  sufficient  consider- 
ation, such  as  forbearance,  &c.  alleged  in 
the  declaration,  otherwise  ihey  also  are 
not  binding,  though  reduced  into  torit" 
ing  ••  as,  where  A.  has  sold  and  delivered 
goods  to  B.,  and  afterwards  C.  promises 
A»  in  writing  to  pay  for  them,  this  pro- 
mise is  a  mere  nudum  pactum,  and  void, 
because  it  was  so  at  the  common  law, 
and  the  statute,  as  we  have  seen,  makes 
no  alteration.  1  Roll.  Abr.27.pl.49.  [d] 
But  if  C.  had  requested  A.  to  forbear 
to  sue  B*  for  the  debt,  and  A.  had  for- 
borne accordingly,  that  was  a  good  con- 
sideration at  the  common  law  to  support 
such  promise.  Ibid.  And  is  good  since 
the  statute,  if  the  promise  be  in  writing. 
2  Str.87S.  KingY.WtUan.  Bull.Ni.Pri. 
281.    2  Wils.  94.  Fish  v.  Hutchinson. 
So  if  A.  promises  B.  in  writing,  that  in 
consideration  he  wiU  sell  goods,  &c.  to 
C,  if  he  does  not  pay  for  them  in  a  given 
time,  A.  will;  this  is  a  good  promise 
since  the  statute,  because  it  was  a  suffi- 
cient consideration  before.  1  Roll.  Abr. 
20.  pLH.  Turnery.  Phillips.   1  Salk. 
28.  Birkmyrv.Damdl.  But  where  the 
promise  is  founded  upon  some  new  con- 
sideration, sufficient  in  law  to  support 
it,  and   is  not  merely  for  the  debt, 
&c.  of  another,  such  an  undertaking, 


though  in  effect  it  be  to  answer  for  an- 
other person,  is  considered  as  an  orfgind 
promise,   and  not  within  the  statute. 
As  where  A.  promises  B.  to  pay  him  a 
sum  of  money,  in  case  he  will  withdraw 
his  record  in  an  action  of  assault  and 
battery.    1  Wils.  S05.  Read  v.  Nask. 
S.  P.  5  Mod.  205.  Stephens  v.  Squire. 
SBnrr.l^Se.  fVaUamsY. Leper.  le;\  A 
distinction  was  formerly  taken  between 
a  promise  for  the  payment  of  goods,  Ac. 
for  another  be/ore  and  qfterthe  deliveiy. 
The  former  was  held  to  be  an  original 
ui^dertaking,  and  so  not  within  the  sta- 
tute, but  the  latter  a  collateral  under- 
taking, and  therefore  within  the  statute. 
Cowp.  228.  Jones  v.  Cooper.    But  this 
distinction  has  been  since  over-ruled, 
and  the  construction  now  is,  that  if  the 
person  for  whose  use  the   goods   are 
furnished  is  liable  at  all,  any  promise 
by  a  third  person,  upon  sufficient  con- 
sideration, to  pay  that  debt  must  be  in 
writing.    2  Term  Rep.  80.  Matson  v. 
Wharam.     1  H.  Black.  120.  Anderson 
V.  Hayman.      1   Salk.  27.   Birhnyr  v. 
Darnell.   2  Ld.  Raym.  1085.  S.  C.  if] 
It  is  very  often  the  subject  of  inquiry 
at  Nisi  Prius  to  whom  the  credit  was 
given,  and  such  nice  distinctions  have 
been  taken  on  the  wording  of  the  pro- 
mise, as  to  make  it  impossible  to  lay 
down  any  precise  rule  of  construction, 
but  the  jury  must  determine  to  whom 
the  credit  was  given.     Bull.  Nisi  Prius.- 
281.  [/Of]    If  it  appears  that  the  credit 


[d]  4  Taunt.  117.  Barrdlv.  Tnissdl. 
S.  P.  If  the  statute  be  once  satis- 
fied by  the  original  promise  being  in 
writing,  a  verbal  acknowledgmeiit  will 
be  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  i  B.  &  A.  690. 
Gibbons  v.  M*Cadand. 

[e]  1 B.  &  A.  297*  Goodman  v.  Chase* 
Where  the  defendant,  in  consideration 
that  the  plaintiff  would  discharge  out  of 
custody  a  person  taken  on  a  ca.  sa.  at 


the  suit  of  the  plaintiff,  promised  to  pay 
the  debt  on  a  certain  day  or  render  that 
person.  The  court  held,  that  the  pro- 
mise was  not  within  the  statute,  because 
the  debt  was  gone  by  the  dischaige  of 
the  debtor  out  of  custody.  See  also 
5  Taunt.  450.  Brexoning  v.  StaUard. 

[/]  2  Stark.  62.  CWman  v.JSybt. 

[g]  1  Bos.  &  Pull.  158.  A^otev.Tm- 
fle ;  and  see  Phillipps  on- Evidence,  5th 
edit.  p.72.etseq. 
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Wfti  given  to  the  defendant,  that  is,  if 
the  goods,  ^c.  were  really  sold  to  him, 
though  delivered  to  another,  the  statute 
is  then  out  of  the  case.  But  if  it  appears 
that  the  person,  for  whose  use  the  goods 
were  furnished,  is  liable,  and  a  sufficient 
promise  in  writing  by  defendant  to  pay 
the  debt  is  produced,  though  the  plain- 
tiff will  then  be  entitled  to  recover, 
yet  it  can  only  be  upon  a  special  action 
of  assumpsit,  stating  the  particular  cir- 
cumstances of  the  promise,  and  not 
upon  a  general  indebitatus  assumpsit  for 
goods  sold  and  delivered  to  defendant, 


or  for  goods  sold  to  defendant  and  de- 
livered to  another  at  defendant's  request, 
or  for  goods  sold  arid  delivered  to  an- 
other person  at  the  defendant's  request. 
2  Vent.  36.  Rozer  v.  Rozen  Carth.  446. 
1  Salk.  23.  Butcher  Y.Andrews.  2  Wils. 
141.  Marriot  v.  Lister.  1  Burr.  373. 
Harris  v.  Huntbach,  1  Bac.  Abr.  163. 
Lib.  Plac.  19.  pi.  17.  Clifl.  59.  contra. 
1  Vent.  311.  Kent  v.  Derby.  But  contra- 
dicted by  all  the  later  authorities.  [A] 
Therefore  care  must  be  taken  in  such 
case  to  frame  the  declaration  accord- 
ingly, [f]     What  shall  be  a  sufficient 


[^1  2  Campb.  215,  Nines  v.  ScuU 
thorpe. 

[f]  Though  in  a  declaration  it  be  not 
necessary  to  state  the  promise  to  have 
been  in  writing,  yet  if  the  defendant 
plead  in  bar  any  agreement  which  is 
required  by  the  statute  to  be  in  writing, 
he  must  st^te  it  to  be  so.  Com.  Dig. 
Action  upon  Assumpsit,  F.3.  post  276  a. 
note  (2.)  ad  fin.  The  clause  of  the  sta- 
tute of  frauds,  as  to  charging  the  de- 
fendant on  any  special  promise  to  an- 
swer for  the  debt,  default,  or  miscarriage 
of  another  person,  applies  to  promises  to 
answer  for  the  tortious  default  or  mis- 
carriage of  another,  as  well  as  for  his 
breach  of  coisiror^/  therefore  where  ^. 
had  ridden  the  plaintiff's  horse  without 
his  leave,  and  thereby  caused  his  death, 
it  was  held,  that  a  promise  by  the  de- 
fendant to  pay  the  plaintiff  tlie  damage 
he  had  sustained,  in  consideration  of 
the  plaintiff  forbearing  to  sue  A.^  was 
void,  not  being  in  writing.  2  B.&  A. 
613.  Kiriham  v.  Marter.  Lord  C.  J. 
Abbott,  m  delivering  his  judgment  in 
this  case,  distinguished  it  from  Read  v. 
Nash  above  cited;  but  with  all  submis- 
sion, It  seems  that  Kirkham  v.  Marter 
has  in  effect  over-ruled  Read  v.  Nash. 
The  principle  of  that  decision  was,  that 
it  did  not  appear  that  the  third  person 
was  liable  for  the  alleged  assault ;  nei- 

Vol.  I. 


ther  does  it  appear  in  this  case,  tha^ 
A.  was  liable  for  the  death  of  the 
horse,  except  indeed  by  the  admission 
of  the  defendant  to  that  effect,  contained 
in  his  request  to  the  plaintiff  to  forbear 
from  suing  A'\  and  in  Read  v.  Nash 
the  admission  of  the  defendant,  that 
the  third  person  was  liable  for  the 
alleged  assault,  contained  in  his  request 
to  the  plaintiff  not  to  continue  his  suit, 
is  equally  strong.  If  it  be  said  that  in 
Read  v.  Nash,  the  defendant  in  the 
original  action  might  have  obtained  a 
verdict,  so  in  Kirkham  v.  Marter,  if  an 
action  had  been  brought,  non  constat, 
that  A.  might  not  have  proved  the  horse 
to  have  died  from  some  other  cause 
than  that  which  was  alleged.  The 
ground  taken  in  Read  v.  Nash,  that  the 
promise  was  an  original  promise,founded 
on  a  new  consideration,  seems  equally 
to  extend  to  all  cases  of  promises  to 
answer  for  the  debt,  default,  or  mis- 
carriage of  another ;  for  it  is  clear  that 
the  mere  existence  of  the  debt,  default^ 
or  miscarriage,  is  not  sufficient  to  sup- 
port the  promise :  there  must  be  some 
consideration  for  it ;  and  therefore  the 
promise  must  in  all  cases  be  founded 
on  a  new  consideration,  The  question 
indeed  is.  What  is  the  promise  ?  whe- 
ther it  be  a  promise  to  answer  for  tho 
debt,  default,  or  miscarriage  of  another 
Y 
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consideration  to  support  a  prombc,  is 
a  subject  of  frequent  discussion  in  our 
books.  Perhaps  the  best  rule  is,  that 
any  damage ,  or  any  suspension  or  for* 
hearance  of  his  right,  or  any  possibility 
of  a  loss  occasioned  to  the  plaintiff  by 
the  promise  of  another,  is  a  sufficient 


consideration  for  such  promise,  and  will 
make  it  binding,  although  no  actual  hC" 
nefU  accrues  to  the  party  undertoHmg. 
S  Burr.  1673.  3  Term.  Rep.  2^.  Nerat 
V.  Wallace.  2  H.  Black.  S12.  Putt'it  ▼. 
Stokes.  See  2  Saund.  1S6.  Barber  r. 
Fox.  [*] 


for  which  that  other  remains  liable, 
not  what  the  consideration  for  that  pro- 
mise is ;  for  it  is  plain,  that  the  nature 
of  the  consideration  cannot  affect  the 
terms  of  the  promise  itself,  unless,  as 
in  tlie  case  of  Goodman  v.  Chase,  it  be 
an  extinguishment  of  the  liability  of  the 
original  party.  The  case  of  Williams 
V.  Leapevy  above  cited,  was  different : 
there  A.  being  indebted  for  rent,  as- 
signed his  effects  to  the  defendant  in 
trust  for  his  creditors ;  the  defendant 
advertised  a  sale,  and  on  the  landlord's 
threatening  to  distrain  the  effects,  pro- 
mised that  if  he  would  not  distrain,  he, 
the  defendant,  would  pay  the  rent. 
Aston],  considered  the  goods  as  the 
debtor,  and  therefore  that  the  promise 
was  not  to  pay  the  debt  o£  another,  but 
the  debt  for  which  the  goods  were 
liable,  of  which  goods  the  defendant 
was  the  owner:  and  it  is  submitted 
that  this  is  the  true  ground  of  the  de- 
cision, and  that  if  the  defendant  had 
not  been  the  owner  of  the  goods,  the 
promise  must  have  been  in  writing.  The 
case  of  Houlditch  ▼.  Milne,  3  £sp.86. 
iBf  perhaps,  the  most  difficult  to  be  re- 
conciled with  the  view  of  the  subject 
here  taken :  there  the  defendant  sent 
the  carriages  of  a  third  person  to  the 
plaintiff  to  be  repaired ;  they  were  re- 
paired, and  sent  on  board  a  ship  by  the 
defendant's  order,  and  on  his  saying 
that  he  wonld  pay  for  the  repairs ;  but 
the  bill  was  headed  by  the  plaintiff  to 
the  third  person.  Lord  Eldon  C.  J.  is 
reported  to  have  held  that  the  case 
was  not  witliin  the  statute^  because  the 


plaintiff  had  a  lien  on  the  carriages, 
with  which  be  bad  parted  at  the  de- 
fendant's request.  If  this  were  the 
true  ground  of  the  defendant's  liability, 
the  arguments  now  suggested  fall  to 
the  ground ;  but  it  is  submitted,  with  ail 
due  deference  to  so  high  an  authority, 
that  the  circumstances  of  the  case  show 
the  credit  to  have  been  given  to  the 
defendant,  and  that  the  real  owner  of 
the  carriages  was  not  at  all  liable ;  and 
that  on  this  ground,  the  case  was  clearly 
not  within  the  statute.  The  cases  of 
Castling  v.  Auhert,  2  East,  325.  and 
Anstey  v.  Marden,  1  New.  Rep.  124. 
were  decided  not  to  be  within  the  sta- 
tute, on  the  ground,  that  there  was 
in  both  cases  a  purchase  of  an  interest, 
not  a  mere  undertaking  to  pay  the  debt 
of  another.  —  The  above  observations 
are  hazarded  with  great  diffidence,  as 
they  apparently  militate  against  great 
authorities.  There  is  considerable  dif- 
ficulty in  the  subject,  occasioned  per- 
haps by  unguarded  expressions  in  the 
reports  of  the  different  cases :  but  the 
fair  result  seems  to  be,  that  the  ques- 
tion. Whether  each  particular  case 
comes  within  this  clause  of  the  statute 
or  not,  depends  not  on  the  consider- 
ation for  the  promise,  but  on  the  fact  of 
the  original  party  remaining  liable,  cou- 
pled with  the  absence  of  ai^  liability 
on  the  part  of  the  defendant  or  his  pro- 
perty, except  such  as  arises  from  his 
express  promise. 

[k'\  For  the  modem  cases  on  this 
subject  see  the  notes  to  Barber  v.  Fox^ 
post,  2  Saund.  1S6. 
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-'^^'uton,!  TfjE  it  remembered,  that  heretofore,  to  wit,  in  the 
^  -*-*  term  of  S/.  Michael  last  past,  before  our  lord  the 
king  at  Westminster^  came  William  Doi^hty  gent,  by  John 
Warier  his  attorney,  and  brought  here  into  the  court  of  our 
said  lord  the  king  then  there  his  certain  bill  against  Simon 
Nealf  otherwise  called  Simon  Neal  of  the  parish  of  5/.  Clement 
Danes,  in  the  county  of  Middlesex,  gent.,  in  the  custody  of  the 
marshal,  &c.  of  a  plea  of  debt ;  and  there  are  pledges  of  pro- 
secution, to  wit,  John  Doe  and  Richard  Roe ;  which  said  bill  Declantioa  on 
follows  in  these  words,  to  wit :  London,  to  wit,  William  *  "  ' 
Doughty  gent  complains  of  Simon  Neal,  otherwise  called  Simon 
Neal,  of  the  parish  of  St,  Clement  Danes,  in  the  county  of 
Middlesex,  gent,  being  in  the  custody  of  the  marshal  of  the 
marshalsea  of  our  lord  the  king,  before  the  king  himself,  of  a 
plea  that  he  render  to  him  1700/.  of  lawful  money  of  England, 
which  he  owes  to,  and  unjustly  detains  from,  him ;  for  this, 
to  wit,  that  whereas  the  said  Simon,  on  the  27th  day  of  Sep-- 
tember,  in  the  year  of  our  Lord  1656»  at  London,  to  wit,  in 
the  parish  oi  St.  Dunstan  in  the  West,  in  the  ward  ofFarring^ 
don^thoui,  London,  by  his  certain  writing  obligatory,  sealed  [  212  ] 
with  the  seal  of  him  the  said  Simon,  and  to  ihe  court  of  our 
said  lord  the  king  now  here  shewn,  the  date  whereof  is  tlie 
same  day  and  year,  acknowledged  himself  to  be  held  and 
firmly  bound  in  the  said  1700/.  to  be  paid  to  the  said  Wil- 
liam when  he  should  be  thereunto  requested :  yet  the  said 
Simon,  although  often  requested,  has  not  yet  paid  the  said 
1700/.  to  the  said  William,  but  to  pay  the  same  to  him  has 
hitherto  altogether  refused,  and  still  refuses,  to  the  damage  of 
the  said  William  of  1000/. ;  and  therefore  he  brings  suit,  &c. 
And  now  at  this  day,  to  wit,  on  Saturday  next  after  the  oc-  Imparlance. 
tave  of  St.  Hilary  in  this  same  term,  until  which  day  the  said 
Simon  had  leave  to  imparl  to  the  said  bill,  and  then  to  answer, 
&c.  before  our  lord  the  king  at  Westminiter,  comes  as  well 
the  said  William  by  his  said  attorney,  as  the  said  Simon  by 
Francis  Check  his  attorney;  and  the  said  5/mon  Neal6sSexiAs  Flet. 
the  wrong  and  injury  when,  &c.  and  prays  oyer  of  the  said 
writing  obligatory,  and  it  is  read  to  him,  8cc. ;  he  also  prays  Oyer  of  the 
oyer  of  the  condition  of  the  said  writing  obligatory,  and  it  is 
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Doughty     read  to  him  in  these  words,  to  wit:  *^  The  condition  of  the 
^  V.  Neal.  ^  cc  above-written  obligation  is  such,  tliat  whereas  in  a  suit 
'^  lately  depending  in   the  high  court  of  chancery,  wherein 
"  Elizabeth,  Alexander,  Priscilla,  Mary,  and  Charles  Fraiser, 
"  children  of  Elizabeth  Fraiser  deceased,  hy  Simon  Neal  genu 
^^  tlieir  guardian  and  administrator  of  all  and  singular  the 
**  goods,  chattels,  and  debts  of  their  deceased  mother,  for  their 
*<  use,  during  their  minorities,  were  plaintiff,  and  the  above* 
*^  named  William  Doughty  gent.,  <7.  F.  gent,  and  L.  his  wife, 
^<  and  C  J.  gent,  executors  of  the  last  will  and  testament  of 
*'  JV.D.  late  of£.  Z>.  aforesaid,  in  the  said  county  of  ^., 
'^  gent  deceased,  father  of  the  said  deceased  Elizabeth  Fraiser, 
^*  and  grandfather  to  the  said  complainants,  were  defendants, 
(<  it  was  on  the  23d  day  of  May,  in  the  year  of  our  Lord  God 
*'  1655,  ordered  and  decreed,  that  the  said  ff  •  D.  the  defend- 
'^  ant  should  pay  unto  the  said  plaintiffs,  or  to  their  said 
*'  guardian,  for  their  use,  the  sum  of  850/.  with  interest  in- 
«  curred  from  the  times  the  same  was  to  be  paid  by  agree- 
^'  ment  mentioned  in  the  said  decree,  in  full  satis&ction  o( 
^^  and  for  all  the  right,  title,  and  interest  that  the  said  plain- 
**  tiffs,  or  any  for  their  said  use,  should  or  might  claim,  chal- 
^^  lenge,  or  demand  in  and  unto  a  lease  of  the  manor  of  Afar/* 
*^  ley^hall,  and  other  lands  in  the  county  of  5.  heretofore  made 
"  by  Sir  A.  W.  bart  deceased,  to  his  sister  E.  W.,  afterward 
t  SIS  ]     *^  married  to  Sir  2).  2).  knight,  deceased,  and  by  the  said  Sir 
"  2>.  2).  and  the  said  dame  E.  his  wife  assigned  to  the  said 
**  deceased  fV.  D.  by  the  last  will  and  testament  of  the  said 
<<  deceased  W,  2). ;  and  tlie  said  plaiuti£&,  when  they  shall  at- 
'^  tain  their  several  ages  of  21  years,  shall  release  all  their 
'*  right,  tide,  and  interest  in  and  unto  the  said  lease  of  the  said 
**  manor  and  premises,  to  the  said  defendants,  their  executors, 
'*  administrators,  and  assigns:  if  therefore  the  above  bounden 
^'  Simon  Neal,  his  heirs,  executors,  or  administrators,  do  and 
"  shall  procure  Dr.  Alexander  Fraiser,  father  of  the  said  plain- 
<^  tiffs,  his  executors,  or  administrators,  and  the  said  plaintiffs, 
"  when  they  shall  come  to  their  several  and  respective  ages  of 
"21  years,  or  tlie  plaintiffs  Elizabeth  and  PrisciUa  Fraiser, 
"  at  their  respective  times  of  marriage,  which  shall  first  hap- 
"^  pen,  (the  plaintiff  Mi;^  Fraiser  being  lately  deceased,)  in 
"  all  things  in  their  behalfs,  to  perform  the  said  decree,  and 
"  that  he  and  they  shall,  at  their  several  and  respective  ages 
"  of  21  years,  or  times  of  marriage,  release  ail  the  right, 
«*  title,  estate,  interest,  and  claim  that  he,  they,  or  eitlier  of 
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•*  them  have  or  hath,  or  can  or  may  pretend  to  have,  in  and  Doughty' 
**  to  the  said  lease  of  the  manor  of  Martley-haU  and  lands  in  ,  ^*  Nkal.  ^ 
**  S.  by  the  last  will  and  testament  of  the  said  W.  D.  deceased/  ' 

'^  or  otherwise,  and  to  all^  the  rents  and  profits  due  for  the 
"  same,  and  had  and  received,  or  not  received,  by  him  the 
*^  said  JV.  D.  the  defendant,  since  the  decease  of  the  said 
^^  W.  Z).  his  father,  then  the  above-mentioned  obligation  to 
*'  be  void  and  of  none  effect,  or  else  to  stand  and  be  in  ^11 
'*  force."     Which  being  read  and  beard,  he  the  said  Simon 
says,  that  the  said  tViUiam  Doughty  ought  not  to  have  or  main- 
tain his  said  action  thereof  against  him,  because  he  says  that 
the  said  Alexander  Fraiser  the  father,  above  named  in  the  said  A.F<  the  ftthtr 
condition,  is  yet  living  and  in  full  life,  to  wit,  at  London  afore-  ^f^Se  to 
said,  in  the  parish  and  ward  aforesaid ;  and  that  he  the  said  the  said  pn- 
Alexander  Fraiser  the  father,  at  the  time  of  making  the  said  °"*^ 
writing  obligatory,  or  at  any  time  after  hitherto^  had  not,  nor 
pretended  to  have,  nor  yet  has,  nor  pretends  to  have,  or  can 
pretend  to  have  any  right,  tide,  estate,  interest,  or  claim  what- 
soever in  and  to  the  said  lease  of  the  said  manor  of  Martley* 
haU^  aild  the  other  premises  above  mentioned  in  the  said  con- 
dition, or  in  or  to  any  parcel  thereof,  or  in  or  to  any  rents  or 
profits  due  for  the  same.     And  the  said  Simon  further  says, 
that  the  said  £.  and  P.  Fraiser  are  not  married;  and  that  the 
said  E.  P.,  A.  F.,  and  P.F.,  children  of  the  said  E.  F.  de- 
ceased, above  likewise  named  in  the  said  condition,  and  each      [  214  ] 
of  them  respectively,  upon  the  first  day  of  Jfay,  in  the  20tb 
year  of  the  reign  of  our  said  lord  the  now  king,  to  wit,  at  Lon» 
don  aforesaid,  in  the  parish  and  ward  aforesaid,  did  attain  the  Some  of  the 
full  age  of  21  years.     But  the  said  Simon  further  says,  that  the  ^^^^j!^' 
said  E,  P.,  A.  and  P.  i^.,  children  of  the  said  E.  F.  deceased,  yean, 
at  the  time  of  making  the  said  writing  obligatory,  or  ever  after-  but  hwl  no  right 
wards  hitherto,  had  not,  nor  pretended  to  have,  nor  had  any  JJaa  p^emiies, 
of  them,  or  pretended  to  have,  nor  yet  have  or  pretend,  or 
can  pretend  to  have  any  right,  title,  interest,  or  claim  whatso- 
ever in  and  to  the  said  lease  of  the  said  manor  of  Martley-hally 
and  the  other  premises  in  the  said  condition  above  mentioned, 
or  in  or  to  any  parcel  thereof,  or  in  or  to  any  rents  or  profits 
due  for  the  same.     And  the  said  Simon  further  says,  that  the 
said  C.  F.  in  the  said  condition  above  likewise  named,  yet  is  c.F.  one  of  tfa*: 
within  the  age  of  21  years,  to  wit,  of  the  age  of  20  yearsmnd  ^J^^^^^" 
one  half  of  a  year,  and  no  more,  to  wit,  at  London  aforesaid,  one. 
in  the  parish  and  ward  aforesaid ;  and  this  he  is  ready  to 
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Judgment  for 
the  plaintiff. 


verify:  wherefore  he  prays  jadgment  if  the  said  WiUiam 
Doughty  ought  to  have  or  maintain  his  said  action  thereof 
against  him,  &c. 

General  demurrer,  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  is 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  said  parties  before  our  lord 
the  king  at  Westminster  until  Mondcy  next  after  the  morrow  of 
the  Purtficntion  qf  the  Blessed  Virgin  Mary^  to  hear  their 
judgment  of  and  upon  the  premises,  because  the  court  of  our 
said  lord  the  king  here  is  thereof  not  yet,  &c.  At  which  day, 
before  our  lord  the  king  at  Westminster^  comes  as  well  the  said 
WiUiam  Doughty  as  the  said  Simon,  by  their  said  attomies ; 
whereupon  all  and  singular  the  premises  being  seen,  and  by 
the  court  of  our  lord  the  king  here  more  fiilly  understood, 
and  mature  deliberation  being  thereof  had,  it  seems  to  the 
court  of  our  said  lord  the  king  here,  that  the  said  plea  by  the 
said  Simon  in  manner  and  form  aforesaid  above  pleaded,  and 
the  matter  in  the  same  contained,  are  not  sufficient  in  law  to 
bar  the  said  William  from  having  liis  said  action  against  the 
asid  Simon :  therefore  it  is  considered  that  the  said  William 
should  recover  against  the  said  Simon  his  said  debt,  and  also 
805*  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  adjudged  to  the  said  William  by  the  court 
of  our  lord  tlie  now  king  here,  with  hisi  assent.  And  the  said 
Simon  in  mercy,  &c. 


Caie  31« 

aC.  2  Keb. 
471.^   If  the 
conditicmof  a 
bond  be,  that 
tiieobUgorihall 
procure  a 
stranger  to 
release  all  the 
right  which  he 
hai  or  pretends 
to  ba^e  in  cer- 
tnn  lands,  the 
obligor  must  at 
bis  peril  pro- 
cure such 
stranger  to 
make  a  release 
dg facto f  though 


Doughty  versus  Neal. 

T\EBT  on  bond,  the  defendant  prayed  oyer  of  the  condi- 
•*-^  tion,  which  is,  "  That  in  a  suit  depending  in  chancery 
"  between  Elizabeth,  Alexander,  Priscilla,  Mary,  and  Charles 
"  Fraiser,  children  of  Elizabeth  Fraiser  deceased,  by  the 
*<  defendant,  their  guardian  and  administrator  during  their 
**  minority,  to  the  use  of  the  infants,  plaintiffi,  and  the  said 
'^  Doughty  the  now  plaintiff,  and  others,  defendants,  it  was 
^  decreed  that  the  said  Doughty,  the  now  plaintiff^  should 
**  pay  t0  the  said  in&nts,  or  to  their  guardian  for  their  use^ 
'*  the  sum  of  85M.  in  satisfaction  of  all  their  right,  tide,  and 
^^  interest  to  a  lease  of  the  manor  of  Martley,  and  other 
«  lands,  in  the  county  oi  Suffolk  s  if  therefore  Uie  defendant 
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^  shall  procure  Doctor  Alexander  Fraiser,  or  the  plmntiffs     Doughty 
•*  Elizabeth  and  PrisciUa  Fraiser^  to  perforin  the  decree,  and  ^  ^'  Neal.  ^ 
**  that  he  and  they  shall  at  their  several  and  respective  ages  he  has  no 
"  ofone-and-twenty  years  release  the  right,  title,  estate,  in-  "g'»t-(0 
'*  terest,  and  claim  which  he  or  they,  or  either  of  tliem,  have, 
*^  bath,  or  may  pretend  to  have,  in  and  to  the  said  lease  of     [  216  ] 
^^  the  said  manor  and  lands,  and  to  all  the  rents  and  profits 
**  due  for  the  same,  and  had  and  received,  or  not  received,  by 
<*  the  said  now  plainti£^  then  the  obligation  shall  be  void," 
&c.     Upon  which  the  defendant  pleaded,  that  the  said  Alex- 
afuler  Fraiser,  and  the  said  infants  Elizabeth  and  PrisciUa^ 
never  had,  nor  ever  pretended  to  have,  any  right,  tide,  in- 
terest, estate,  or  claim  to  the  said  manor  and  lands  which  they 
could  release;  and  this,  &c. :  wherefore,  &c.     To  which  plea 
the  plaintiff  demurred. 

And  judgment  was  given  for  the  plaintiff  by  the  whole 
court,  because  the  defendant  at  his  peril  ought  to  have  pro- 
cured them  to  make  a  release  de  facto^  although  they  had  not 
any  right,  &c.* ;  and  the  rather,  because  it  appears  by  the  •  Sec  post, 
condition  that  they  had  a  pretence  in  equity,  although  they  '^^'  "'*^  ^*^' 
had  no  right,  tide^  or  interest  at  law.  (2)  Sawiders  of  counsel 
with  the  defendant,  Winnington  with  the  plaintiff. 


( 1)  So  1  RoU.  Abr.  4-52.  (L),  pi.  6, 7. 

5  Rep.  23.  b.  Lamb's  case.  Cro.  Eliz. 
716.  S.C.  Ibid.  864.  Morev.Morecomb. 
3  Bulst.  30.  Quick  v.  Ludborroto.  [a] 

(2)  And  besides,  as  it  is  recited  in 
the  condition,  that  the  plaintiff  was  de- 
creed to  pay  money  to  the  infants  in 
satisfaction  of  their  right,  Sfc,  to  the  lands, 
which  is  an  implied  admission  that  they 
had  some  right,  the  defendant  the  ob- 
ligor shall  not  afterwards  be  pormitted 
to  say  they  had  no  right,  but  shall  be 
estopped  by  such  admission.  Willes's 
Rep.  163.  Acherley  v.  Vernon.    2  Bos. 

6  PuU.  299.  Hosier  v.  Searle.  So 
2Keb.471.  Doughty  y.Neale.  AH.  IS. 
Pain  V.  Shebrappe.  Ibid.  52.  Hart  v. 
Buckminster.  Cro.Eliz.756.  Willoughby 
y.BrooL  Dy.l96.a.  Bainsford v. Smithy 
and  the  autliorities  cited  in  the  margin ; 


and  a  difference  is  there  taken  between 
where  the  thing  is  recited  in  the  condi- 
tion in  general  words,  and  where  in  par- 
ticular: as  where  the  condition  of  a  bond 
was  to  pay  all  the  legacies  tohich  J.S.  had 
devised  by  his  xvill,  the  obligor  cannot 
plead  that  J.  5.  had  not  devised  any 
legacies,  because  that  would  be  contrary 
to  the  admission  in  the  recital ;  but  it 
would  be  otherwise  if  the  condition  had 
been  to  pay  all  the  legacies  which  J.  S. 
should  devise  by  his  will,  for  then  the 
recital  admits  nothing.  And  the  same 
distinction  is  taken  in  2  Rep.  33.  b. 
Doddington's  case.  All.  13.  IRoll.Abf. 
872,  873.  Cro.  Eliz.  362.  Strowd  v. 
fVillis.  Moor,  23.  pL  79.  1  Mod.  113. 
BackweUv.Bardue.  I  Show.  59.  Salter 
v.  Kidley.  10  Vin.  468, 469,  470.  UUe 
Estoppel.    So  where  a  person  under. 


[a]  See  also  Co.  Litt.  208.  b.  209.  a. 
6T.R.  710.  Worsley  v.  Wood.     1  H. 


Bl.  254.  Boutledge  v.  Burrell.   2  H.  Bl. 
577*  note  (a).  Oldham  y.Bexvicke. 
Y  4 
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takes  by  bond  to  do  an  act,  it  is  not 
sufficient  for  him  to  shew  that  he  has 
done  all  in  his  power;  for  the  condition 
is  for  his  benefit,  and  if  not  performed 
he  is  subject  to  the  penalty.  This  rule 
is,  however,  subject  to  this  exception, 
Tiz,  where  the  condition  is  prevented 
being  performed  bi/  thb  act  of  God,  as  by 
the  death  of  the  party  before  the  day ; 
or  by  the  act  of  the  law,  as  if  a  bond  be 
given  conditioned  to  do  an  act,  and  a 
statute  afterwards  makes  it  unlawful; 
or  by  the  act  of  the  obligee  himself  for  it 
would  be  unjust  that  he  should  take 
advantage  of  his  own  wrong.  Bull.  Ni. 
Pri.  164, 165.  [b']  But  there  are  some 
cases  of  conditions,  where  the  law  does 
not  require  a  strict  performance  accord- 
ing to  the  letter  of  the  condition,  pro- 
vided the  substance  and  intent  of  the 
.  condition  is  performed ;  as  where  the 


condition  is  to  make  tijeqffmentf  if  lire 
obligor  makes  a  lease  and  release  to  the 
obligee  and  his  heirs,  it  is  held  to  be  a 
performance,  because  it  amounts  in  law 
to  a  feoffment.  Co.Litt.207.a.  Plow. 
156.  b.  Throckmorton  v.  Tracy.  1  Roll. 
Abr.426.  So  where  the  condition  of  a 
recognisance  in  the  Palace-court,  was 
to  surrender  the  principal  to  the  gaoler 
of  that  court,  if  he  should  be  condemned* 
Error  of  that  judgment  and  affirmance^ 
and  upon  that  the  bail  rendered  the 
principal  to  the  King*s  Benchy  the  whole 
proceedings  being  removed  thither. 
The  court  of  K.  B.  held  the  render  a 
good  performance  of  the  condition ;  for 
the  intent  of  the  condition  was  answered 
by  the  defendant's  being  in  prison  to 
answer  the  plaintiff's  demand.  1  Str.49. 
Freshwater  v.  Eaton. 


[A]  But  if  the  obligor  might  have 
performed  the  condition,  he  shall  not 
avail  himself  of  its  having  become  im- 


possible by  his  own  laches.  12  East,  4S6. 
Bigland  v.  Skehon. 


Case  32* 


Wheatley  versus  Lane. 
Mich.   20  Car.  II.    Eol.  740. 


JS.C.  iLev. 
255.  1  Sid.S97. 
SKeb.4S]. 
443.  455. 
Debt  in  the 
debetanddetinet, 
lies  on  a  judg- 
ment bad 
against  an 
executor  upon  a 
bare  suggestion 
lofaderastayit. 


T|EBT  in  the  debet  and  detinet.  — The  plaintiff  declareil^ 
-*-^  that  he  had  recovered  a  judgment  in  debt  in  this  court 
against  the  defendant  as  executor ;  and  that  after  the  judg- 
ment, the  defendant  had  wasted  the  goods  of  the  testator,  to 
the  value  of  the  debt  recovered,  whereby  an  action  bad 
accrued  to  the  plaintiff,  to  demand  and  have  of  the  defendant 
the  said  debt ;  yet  the  said,  &c.  And  upon  this  declaration 
it  was  demurred,  and  the  sole  question  was,  whether  such  an 
action  lies  upon  a  bare  suggestion  of  a  devcutaoit  or  not. 

And  it  was  argued  by  Pemberton  of  counsel  with  the  de- 
fendant, that  this  action  was  not  maintainable,  because  it  is  an 
action  founded  upon  a  tort ;  and  at  the  common  law  no  action 
of  debt  lies  for  a  tort,  but  an  action  of  trespass,  or  on  the  case 
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•ftfy,  but  not  debt     And  he  said,  that  an  action  ottraoer  and   WhbatleV 
conversion  of  goods  or  money  sounds  in  the  right,  and  yet  ^  p*  Lank.  ^ 
debt  does  not  lie  for  such  goods  or  money  converted.    And 
there  is  a  maxim  in  law,  that  actio  personalis  moritur  cumper" 
sond.  (1)     And  in  this  case  the  devastavit  is  a  personal  -wrong 


(I)  It  was  a  principle  of  the  com- 
mon law,  that  if  an  injury  were  done 
either  to  the  person  or  property  6f  an- 
other, for  which  damages  only  could 
be  recovered  in  satisfaction,  the  action 
died  with  the  person  to  whom,  or  hi/ 
whom,  the  wrong  was  done.  And 
from  a  misconception  or  misapplication 
of  this  principle,  it  was  formerly  doubt- 
ed, whether  assumpsit  would  lie  either 
For  or  against  an  executor ;  because  the 
action,  it  was  said,  was  in  form  trespass 
upon  the  case,  and  therefore  supposed 
a  torong,  and  in  substance  to  recover  da* 
mages  only  in  satisfaction  of  the  wrong. 
Plow.  180.  Nonoood  v.  Read.  Dy.  I*, 
pi.  69.  in  margine.  9  Rep.  86  b.  89  a. 
Pinchon*8  case.  Cro.  Jac.  294<.  S.  C 
10  Rep.  77  a.  the  case  of  the  Marshal- 
sea.  ^Yelv.20.  Sladev,  Morley.  1  Lev. 
200,  201.  Palmer  v.  Latvson,  2  Ld. 
Raym.  974.  Berwick  v.  Andrexos.  But 
where  the  cause  of  action  was  founded 
upon  any  malfeasance  or  misfeasance^ 
was  a  torty  or  arose  ex  delicto;  such 
as  trespass  for  taking  goods,  &c.  trover, 
false  imprisonment,  assault  and  bat- 
tery, slander,  deceit,v  diverting  a  wa- 


tercourse, obstructing  lights,  escape* 
and  many  other  cases  of  the  like  kind, 
where  the  declaration  imputes  a  tort 
done  either  to  the  person  or  property  of 
another,  and  the  plea  must  be  not  guilty, 
the  rule  was,  actio  personalis  moritur 
cum  persond ;  and  this  rule  still  holds 
with  respect  to  the  person,  bif  nhom  the 
injury  is  committed ;  for  if  he  dies,  no 
action  of  this  kind  can  be  brought 
against  his  executor  or  administrator, 
tliough  in  some  of  these  cases,  such  as 
taking  away  goods,  &c.  a  remedy  may 
be  had  against  the  executor  in  another 
form.  Sir  W.  Jones,  174.  Le  Mason  v. 
Dixon.  Latch.  167, 168.  S.  C.  Sir  T. 
Raym.  57.  Hole  v.  Bradford.  Palm. 
S30.  Carter  v.  Fossett.  Cro.  Car.  540. 
Pcrkinson  v.  Gilford.  1  Ld.  Raym  433, 
434.  Kinsey  v.  Heyward.  Cowp.  375. 
Hambly  v.  Trott.  2  Bac.  Abr.  445. 
But  this  rule  was  never  extended  to 
such  personal  actions  as  were  founded 
upon  any  obligation,  contract,  debt, 
covenant,  or  any  oiha-  duty  to  be  per- 
formed ;  for  ther^  the  action  survived. 
Latch,  168.  Cro.  Car.  540.  Cowp. 
375.  [/x]    It  is  true,  that  no  action  of 


[a]  An  action  on  the  case  lies,  by 
the  custom  of  England^  against  the  ex- 
ecutors of  a  deceased  rector,  &c.  for 
dilapidations ;  the  reason  given  by  Lord 
Chief  Justice  Willes,  in  SoUers  v.  Latu- 
rence^  Willes,  421.,  is  the  following: 
V  Because  it  is  not  considered  as  a  tort 
in  the  testator,  but  as  a  duty  which  he 
ought  to  have  performed ;  and  there- 
fore his  representatives,  so  far  as  he 
left  assets,  shall  be  equally  liable  as 
himself.    And,  for  this  reason,  it  is  not 


contrary  to  the  rule,  that  actio  personalis 
(which  is  always  understood  of  a  tort) 
moritur  cum  persond.''  It  is  observable, 
however,  that  this  action  is  in  form  an 
action  on  the  case  in  tort :  and  that  it 
could  not  possibly  be  framed  in  assump- 
sit, as  on  a  contract ;  for  the  plaintiff 
must  be  the  succeeding  rector,  &c.  who 
cannot  be  known  until  after  the  death 
of  the  predecessor,  and  of  course  could 
not  contract  with  him.  Formerly  it 
was  doubted,  whether  any  action  at  lavf 
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Whiatlst  in  the  defendaat ;  yet  if  he  dies,  this  action  of  debt,  supposing 

^  V.  Lake.  ^  j^  j^^  maintainable,  may  be  brought  against  his  executor  or 

^  administrator,  and  so  in  infinihan^  which  would  entirely  subvert 

the  ancient  rule  of  law.    And  if  such  action  of  debt  upon  a 


account  lay  either  for  or  against  aa  ex- 
ecutor ;  not  upon  the  principle  before, 
mentioned,  but  because  the  account 
rested  in  the  privity  and  knowledge  of 
the  testator  only.  Co.  Litt.  89.  b.  2. 
Inst.  404.  But  Uiis  action  is  since  given 
io  executors  by  the  statute  of  W.2. 
ISEdw.  1.  stat.1.  C.2S.;  and  against 
executors  by  statute  4^5  Anne,  c.  16. 


s.  27'  Nor  did  an  action  of  debt  lie 
against  an  executor  upon  a  simple 
contract,  when  the  testator  could  have 
waged  his  law ;  not  because  such  ac- 
tion died  with  the  person,  but  because 
the  executor  would  lose  the  benefit  of 
waging  law.  9  Rep.  87.  b.  PincAon's 
case.  Cro.  Eliz.  600.  Bouncer  v.  Gar- 
land. Cow.  375.  [i] ;  for  where  the  tes- 


would  lie  for  dilapidations,  even  by  a 
succeeding  rector,  &c.  agunst  his  pre- 
decessor, who  had  vacated  by  cession 
or  otherwise ;  but  this  point  was  deter- 
mined in  3  Lev.  268.  Jones  v.  Hill  (see 
also  2  T.  R.  630.  Radcliffe  v.  D*Oyley) ; 
and  the  temporal  courts  having  once 
taken  cognizance  of  such  matters,  it 
ahould  seem  that  the  action  was  con- 
sidered to  lie  against  the  executors  of 
a  deceased  rector,  &c.  from  the  ne- 
cessity of  the  thing,  and  it  is  at  this  day 
of  common  occurrence.  4  M •  &  S.  183. 
young  v.  Munby.  It  is  clearly  an  ex- 
ception to  the  general  rule,  that  no 
Action  will  lie  against  an  executor  to 
which  his  testator  was  not  liable;  for 
the  testator  never  can  be  liable,  inas- 
much as  during  his  life  there  is  no  per- 
son who  can  sue.  For  the  same  reason 
this  action,  however  anomalous  in  other 
respects,  is  not  contrary  to  the  rule, 
that  actio  personalis  tnoritur  cum  per- 
^ond :  an  action  cannot  be  said  to  die, 
which  never  had  nor  could  have  had 
existence. 

It  seems,  therefore^  not  to  be  quite 
correctly  stated,  that,  **  the  executor 
'shall  be  equally  liable  as  tlie  testa- 
tor.'* The  observation  also,  that  actio 
personalis  is  always  understood  of  a  torf, 
seems  not  to  be  strictly  accurate ;  at 
least  not  where  it  is  applied  to  actions 


brought  by  an  executor.  Some  con- 
fusion seems  to  have  arisen  from  a  sup- 
position, that  an  action  will  lie  for  the 
executor  whenever  it  is  founded  on  a 
personal  contract  made  with  his  testa- 
tor. Thus  in  Com.  Dig.  Admin.  B.  13* 
it  is  said,  *'  he  shall  have  covenant, 
upon  a  covenant  made  to  his  testator 
for  a  personal  thing.  So  upon  any 
contract  nutde  to  the  testator."  And  in 
March,  pi.  13.  there  cited,  Jones  J. 
said,  ''  And  so  it  was  agreed  by  the 
«  court,  in  what  case  soever  there  is  a 
*'  contract  made  to  the  testator  or  in- 
<<  testate,  or  any  thing  which  arisetb  by 
**  contract,  there  an  action  will  lie  for 
"  the  executor,"  &c.  But  the  better  opi- 
nion is,  that  an  action  will  not  lie  ex- 
cept in  cases  where  the  breach  of  con- 
tract is  of  such  a  nature  as  appears  by 
the  record  to  render  the  personal  estate 
less  beneficial  to  the  executor ;  and  ac- 
cordingly in  2  M.  &  S.  408.  Chamber^ 
lain  V.  Williamson^  it  was  held  that  an 
administrator  cannot  have  an  action  for 
breach  of  promise  of  marriage  to  his 
intestate  where  no  special  damage  is 
alleged.  The  same  rule,  as  it  should 
seem  from  the  judgment  of  Lord  JEZfen- 
borough  C.  J.  in  the  above  case,  applies 
to  actions  for  negligence  or  want  of 
skill. 

[6]  And  so  is  the  law  at  this  day, 
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devastavit  be  brought  against  two  executors  who  plead  to  issue» 
and  one  is  acquitted,  and  a  verdict  be  found  against  the  other, 
what  judgment  shall  be  given  ?  Shall  it  be  given  guod  querens 
nil  capiat  per  brevcy  sive  biUam^  because  a  joint  defendant  is 
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tator  himself  could  not  have  waged  his 
law,  debt  lay  against  his  executor,  as 
debt  for  rent  upon  a  parol  lease  made 
to  the  testator,  or  by  a  gaolor  for  diet 
provided  for  him  while  in  prison.  9  Rep. 
87*  b.  [c]  But  assumpsit  always  lay 
against  an  executor  upon  the  simple 
contract  of  his  testator,  notwithstand- 
ing  what  is  said  to  the  contrary  in 
Yelv.20.  Sladev.Morley.  Plow.  180. 
9  Rep.  87*  b*  So  if  the  goods,  &c. 
taken  away,  continued  still  in  specie^  in 
the  hands  of  the  wrong-doer,  or  of  his 
executor,  replevin  or  detinue  would  lie 
for  or  against  the  executor  to  recover 
back  the  specific  goods.  Sir.  W.  Jones, 
178,174.;  or  in  case  they  were  consumed, 
an  action  for  money  had  and  received  to 
recover  the  value.  Cow.  377.  [d]  The 
rule  oi  actio  personalis  morilur  cumper» 
sandy  has  received  considerable  alter- 
ation by  the  statute  4*  Edw.  3.  c.  7«  de 
bonis  asportatis  in  vitd  testatorisy  which 
reciting,  that  in  times  past  executors 
have  not  had  actions  for  a  trespass  done 
to  their  testators,  as  of  the  goods  and 
chattels  of  the  said  testators  carried 
away  in  their  life,  and  so  as  such  tres- 
passes have  remained  unpunished,  en- 
acts, '^  that  the  executor  in  such  cases 
**  shall  have  an  action  against  the  tres- 
**  passers,  and  recover  their  damages 
*'  in  like  manner  as  they  whose  execu- 
^*  tors  they  be  should  have  had  if  they 


*^  were  living.'*  And  this  remedy  is 
further  extended  to  executors  of  ex- 
ecutors by  Stat.  25  Edw.  3.  c.  5.,  and  to 
administrators  by  stat.  31  Edw.  3.  c.  11. 
The  statute  of  4  Edw.  3.  being  a  reme- 
dial law,  has  always  been  expounded 
largely;  and  though  it  makes  use  of  the 
word  trespasses  only,  has  been  extended 
to  other  cases  within  the  meaning  and 
intent  of  the  statute.  1  Ventr.  187. 
Emerson  v.  Emerson.  Sir  W.  Jones,  1 74. 
2  Ld.  Raym.  974.  Berwick  v.  Andrews. 
Therefore  by  an  equitable  construction 
of  the  statute,  an  executor  or  admini- 
strator shall  now  have  the  same  actions 
for  any  injury  done  to  the  personal 
estate  of  the  testator  in  his  life-time, 
whereby  it  is  become  less  beneficial  to 
the  executor,  as  the  testator  himself 
ipight  have  had,  whatever  the  form  of 
the  action  may  be.  Latch.  168.  So 
that  he  may  now  have  trespass  or  tro- 
ver, 5  Rep.  27.  a.  RusselP^  case,  SirW. 
Jones,  174.;  action  for  a  false  return, 
4  Mod.  403.  Williams  v.  Cary;  for  an 
escape,  2  Ld.  Raym.  973.  Berwick  v. 
Andrews  ;  debt  on  a  judgment  against 
an  executor  suggesting  a  devastavit^ 
1  Salk.  314. ;  action  for  removing  goods 
taken  in  execution  before  the  testator 
(the  landlord)  was  paid  a  year's  rent, 
1  Str.  212.  Palgrave  v.  Windham;  and 
other  actions  of  the  like  kind,  for  in- 
juries done  to  the  personal  estate  of 


1  N.R.  293.  Barry  v.  Robinson;   but  [d]  So  although  an  eiQ\AOXi  on  the  case 

the  objection  can  be  taken  on  demurrer  is  not  maintainable  against  the  executor 

only,    5  Taunt.  665.  Prince  v.  Nichols  of  a  carrier,    yet  an    action    of  aS' 

son.     1  Marsh.  280.  S.C.  sumpsit  is.   Cowp.  375.  per  Lord  Maw- 

[c]  For  the  same  reason,  debt  on  JiM  C.J.    2  N.R.  370.  Powell  y.Lay* 

Simple  contract  does  lie  against  an  ex-  iout  per  Sir  J.  Mansfield  C  J. 
ecutor  in  the  exchequer. 
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Wheatley  acquitted,  as  in  all  actions  of  debt  it  ought  to  be  ?  Or  shall  it 
k  ^*  ^^^'  i  be  quod  qucrens  recuperet  ?  as  in  action  of  trespass  against  two, 
and  one  is  acquitted,  yet  the  plaintiff  shall  have  judgment 
against  the  other ;  and  these  absurdities^  and  many  other  diffi- 
cult questions  and  inconveniences  will  arise,  if  such  a  new 
invention  as  this  should  be  suffered.  For  by  the  same  reason 
that  the  plaintiff  has  in  this  case  brought  his  action  upon  a 
judgment  against  the  executor  himself^  by  the  like  reason  he 
may  bring  such  action  against  the  executor,  upon  a  judgment 
obtained  against  the  testator^  or  upon  a  bond  entered  into  by 
the  testator  in  his  life-time ;  and  so  upon  the  first  process 
compel  the  executor  to  find  sufficient  bail,  which  perhaps  he 
cannot  do,  or  otherwise  to  be  imprisoned  for  a  long  time  upon 
a  naked  suggestion  of  a  devastavit^  which  may  be  altogether 
false.  And  it  will  discourage  every  man  from  taking  upon 
himself  the  office  of  an  executor,  if,  when  he  has  duly  admi- 
nistered, he  shall  be  troubled,  molested,  and  put  to  expence 
by  such  vexatious  process  and  imprisonment.  And  he  then 
took  an  exception  to  the  declaration,  because,  although  it 
supposes  that  the  defendant  hath  wasted  tlie  goods  of  the  tes- 
tator, yet  it  is  not  averred  that  the  defendant  has  not  assets  in 
his  hands ;  for  if  he  has  wasted  goods  to  the  value  of  the  debt 
in  demand,  yet  if  he  have  other  assets  in  his  hands  to  the 
value  of  the  same  debt,  he  ought  not  to  be  charged  in  this 
action ;  for  if  an  action  of  debt  is  brought  against  an  executor, 
and  he  pleads  ne  ungues  executor^  and  it  be  found  against  him, 
yet  the  judgment  is  de  bonis  testatoris^  if  he  have  so  much  in 
his  hands,  before  he  is  charged  de  bonis  p-opriis.  (2)  And  so 
in  tliis  case  the  defendant  ought  to  be  charged  de  bonis  testa* 
toriSf  if  he  had  so  much  in  his  hands,  although  he  has  wasted 
other  goods  to  the  value  of  the  debt ;  and  therefore  it  seemed 
to  him  that  the  declaration  was  bad  for  want  of  such  averment, 
that  the  defendant  had  not  other  assets  in  his  hands ;  and  as 

the  testator  in  his  life-time  :   see  also  structing  lights,  cutting  trees,  and  other 

2  Bac.  Abr.  4*45.     Cro.  Eliz.  377.  But-  actions  of   the  like    kind ;    for    such 

land  v.  Rutland.    1  Vent.  187.  Emerson  causes  of  action  still  die  with  the  per- 

V.  Emerson.    But  the  statute  of  £dw.  3.  son.     Sir  W.Jones,  174.    Latch.  168. 

does  not  extend  to  injuries  done  to  the  1  Vent.  187. 

person f  or  to  the  freehold  of  the  testa-  (2)  Bro,  Executors,  106.  S.  P.  1  Roll, 

tor ;  therefore  an  executor  or  admini-  Abr.  9S0.  pi.  8. 933«  pK  15.  Offi.  Exec 

strator  shall  not  have  actions  of  assault  263.  Town.  Judg.  57. 71.    See  postea, 

and  battery,  false  imprisonment,  slander^  336.  note  ( 1 ). 
deceit,    diverting  a    watercourse,  ob- 
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to  the  objection  that  might  be  made,  that  tlie  defendant  wa^    Whbatlet 

not  prejudiced  by  this  action,  he  answered,  that  it  might  be   ^  ^'  -LiAyE*  ^ 

very  prejudicial  to  the  defendant,  if  this  action  should  be 

maintained ;  for  he  put  this  case :  An  executor  has  assets  to 

the  value  of  40^  and  he  pays  20/.  in  satisfaction  of  a  debt  upon 

simple  contract,  and  afterwards  a  bond  creditor  of  20/.  brings 

such  an  action  as  this,  upon  a  suggestion  (3),  that  the  executor 

has  wasted  the  goods  of  the  testator  in  payment  of  the  20/. 

upon  simple  contract,  and  recovers  thereon  and  has  execution ; 

now  has  the  executor  paid  all  his  assets,  yet  another  who  has 

a  debt  of  20/.  on  simple  contract,   may  also  recover  20/» 

jilbre,  which  is  left  in  the  hands  of  the  executor,  I)ecause  the 

creditor  by  bond  recovered  only  the  20/.  which  was  before 

paid  to  tlie  first  creditor  by  simple  contract;   and  by  such      [  218  ] 

means  the  executor  would  be  doubly  charged  without  any 

reasonable  cause,  and  yet  he  cannot  in  any  way  help  himself. 

And  he  further  said,  that  although  it  may  be  objected,  that 

if  the  defendant  has  assets  in  his  hands,  yet,  if  he  has  paid 

money  in  satisfaction  of  a  debt  of  an  inferior  nature  to  the 

value  of  such  assets,  it  is  a  devastavit^  although  he  always  re* 

tained  the  assets  in  his  hands :  this  he  denied  ;  and  said,  that 

if  the  executor  pay  debts  of  an  inferior  nature  to  the  value  of 

the  assets,  yet  it  will  not  change  the  property  of  the  assets, 

but  they  remain,  as  against  a  creditor  of  a  debt  of  a  superior 

degree,  in  the  same  plight  as  they  were  before,  and  may  be 

seized  in  execution  in  specie  at  such  creditor's  suit  as  the  goods 

of  the  testator,  notwithstanding  such  payment  of  a  debt  of  an 

inferior  degree.     And  he  pointed  out  many  inconveniences 

which  would  arise,  if  this  action  should  be  maintained,  namely, 

executors  would  always  be  held  to  special  bail :  this  action 

would  survive  against  the  executors  or  administrators  of  the 

defendants,  and  then  it  would  be  very  doubtful,  whether  it 

should  be  construed  a  debt  upon  a  judgment,  or  a  debt  upon 

a  devastavit^  which  is  a  mere  naked  matter  of  fact ;  and  so 

doubtful  in  'wfiat  degree  it  should  be  paid  by  tlie  executor  or 

administrator,  namely,  whether  as  a  debt  upon  a  judgment, 

or  a  debt  on  simple  contract  founded  upon  the  devastavit.  (4) 

(3)  But  no  action  will  lie  against  an  (4)  It  has  been  since  held  to  be 

executor  upon   a  bond  of  his  testator  only  in  the  nature  of  a  debt  by  simple 

suggesting  a  devastavit^  see  post,  p.  219.  contract.    2  Vent.  40.  Bathursfs  case, 

note  (8) ;  and  therefore  the  inconveni-  See  post,  219.  note  (8). 
ence  now  pointed  out  cannot  possibly 
happen. 
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Parliament,  80. 
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And  he  cited  the  book  1 1  H.  4.  56.  a.  *  as  an  express 
judgment  in  point,  that  this  action  lies  not,  and  therefore  he 
prayed  judgment  for  the  defendant. 

Leuinz  for  the  plaintiff  argued,  that  although  this  action 
was  founded  upon  a  tort,  yet  it  well  lies ;  for  an  action  of 
debt  well  lies  at  common  law  against  an  executor  of  his  own 
wrong,  and  yet  the  wrong  is  the  very  foundation  of  this  action. 
And  in  Mich.  45  Edw.  3.  pi.  l.f  an  action  of  debt  lay  at 
common  law  against  a  gaoler,  for  suffering  one  to  escape  out 
of  execution,  which  is  merely  a  tort;  and  therefore  he  said, 
the  action  may  well  lie,  notwithstanding  this  exception :  but 
whether  such  action  will  survive  or  not,  was  not  now  the 
question ;  for  it  does  not  follow  that  it  will  survive  against  his 
executors  or  administrators,  because  it  is  maintainable  against 
him ;  for  he  said  an  action  of  debt  is  maintainable  against  a 
gaoler  for  the  escape  of  one  in  execution,  and  yet  does  not 
lie  against  his  executors  or  administrators:  see  for  this, 
Dy.  271.  822.  Cro.  Car.  539.  :|:,  41  Ass.  pi.  15.$  And  as  to 
the  objection  of  the  want  of  an  averment  that  the  defendant 
had  not  any  more  assets,  he  said,  that  if  the  defendant  had 
more  assets,  yet  the  plaintiff  has  an  election  to  bring  this 
action  upon  the  devastavit  against  him,  or  to  proceed  against 
him  for  the  other  assets  at  his  pleasure.  But  he  said,  that  in 
this  case  the  negative,  that  the  defendant  hath  not  any  more 
assets,  need  not  be  averred,  because  it  shall  not  be  intended ; 
but  if  the  truth  were  so,  the  defendant  himself  might  have 
pleaded  it,  and  so  drawn  the  matter  into  question  if  he  would. 
But  he  has  now  waived  such  advantage  by  his  demurrer :  and 
as  to  the  inconvenience  which  has  been  objected,  tliat  exe- 
cutors in  all  cases  should  be  held  to  bail,  he  said  it  was  reason- 
able it  should  be  so :  but  it  was  in  the  discretion  of  the  court 
whether  they  should  be  held  to  bail  or  not.  (6)  And  the  court 
is  to  be  presumed  to  be  indifierent,  and  to  administer  justice 


(5)  This  authority  does  not  seem  to 
prove  this  position ;  and  in  2  Inst.  382. 
Dy.  322.  b.  it  is  said,  that  no  action  of 
debt  lay  against  a  gaoler  at  common 
law  for  an  escape,  but  only  an  action 
upon  the  case;  and  that  the  action  of 
debit  was  given  by  the  statutes  of 
Westminster  2d.  13  Ed.  1.  c.  11.  and 
1  Rich.  2.  c.  12.  See  ante,  37.  38. 
Jones  V.  Pope. 


(6)  If  the  hlimS  returns  a  devastavit, 
the  executor  in  an  action  of  debt  may 
be  held  to  bail  by  a  judge's  order  with- 
out any  affidavit.  But  if  the  action  be 
brought  on  the  judgment  upon  a  sug- 
gestion only  of  a  devastavit^  an  affidavit 
is  necessary  to  hold  the  executor  to  bail 
as  in  ordinary  cases.  Carth.  264.  J!>f/- 
pratt  V.  Testard. 
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impartioJly ;  and  therefore  there  is  ho  greater  mischief  in  this 
than  in  all  other  cases.  And  as  to  the  pleading  he  said,  that 
the  defendant  may  plead  the  general  issue,  nil  debet  (7),  and 
give  all  matters  in  evidence  for  his  discharge,  as  he  may  do 
on  a  trial  of  a  devastavit  upon  a  scire  Jacias,  and  so  no  mis- 
chief is  done  to  him :  and  he  cited  judgments  upon  the  point, 
Mick.  1655.  Roll.  711.  in  C.  B.  Cory  v.  Thinne  ♦,  where  such 
an  action  as  this  was  brought,  and  the  plaintiff  recovered  by 
judgment:  and  East.  15  Car.  2.  Roll.  B^Q.  in  K.B.  Harwell 
V.  Ulis^  the  same  case  and  judgment  f  He  also  cited  a  roll 
in  Mich.  12  H.  8.  Roll.  40.  to  the  same  effect ;  and  the  book 
of  11  H.  6.  fol.  7,  8.  16.  35,  36.  j:,  was  cited  on  both  sides. 

But  the  court  upon  the  two  former  cases  oiCory  and  Thinne^ 
and  Harwell  v.  EUis^  which  Txm/sden  justice  said  he  remem- 
bered, delivered  their  opinion  for  the  plaintiff,  that  the  action 
was  well  brought,  and  gave  judgment  accordingly  for  the 
plaintiff. 

Note :  It  was  argued  twice,  and  much  debated,  and  I  be- 
lieve is  now  settled :  but  the  conveniences  or  inconveniences 
which  may  follow  are  not  yet  known.  (8) 


S19 

Wheatlw 
V.  Laws. 


•  And  affimied 

in  K.B.  on 

error.  1  Ler. 

147.  3  Sid. 

102. 

t  1  LcT.  147. 

i  Bro.  Dette, 

178. 


(7)  So  2  Ld.  Raym.  1502.  Warren 
T.  Consett;  or  he  may  give  the  whole  in 
evidence  on  910^  guUty.  1  Term  Rep. 
462.  Coppin  v.  Carter;  see  next  note. 

(8)  Anciently,  if  the  sheriff  returned 
nulla  bona,  and  also  a  devastavit  to  a 

Jierijadas  de  bonis  testatoris  sued  out  on 
a  judgment  obtained  against  an  executor, 
it  was  sometimes  the  practice  to  sue  out 
a  capias  ad  satitfaciendum  against  the 
executor.  2  H.6. 12.  Bro.  Executors,  8. 
Dy.  210.  a.  in  margin.  Or  Kjieri facias 
de  bonis  propriis.  Doc.  Plac.  169.  Bro. 
Exec.  18.;  and  an  entry  was  made  on  the 
roll,  of  the  sheriff's  return,  and  of  the 
Jieri facias  thereon  to  levy  the  debt  and 
costs  de  bonis  propriis.  Rast.  £nt.323.b. 
326.  a.  pi.  6.  And  in  the  case  of  Read 
V.  Bingham,  C.  B.  Mich.  8  Ann.  Vin. 
Abr.  Executors,  397.  pi.  17.  a  MS. 
case,  it  is  said  to  have  been  decided  by 
the  court,  that  the  plaintiff  may  still 
sue  out  a  feri  facias  de  bonis  propriis 
upon  the  return  of  a  devastavit  by  tlie 


sheriff  to  a  writ  of  Jieri  facias  de  bonis 
testatoris,  without  any  previous  inquisi- 
tion finding  a  devastavit  and  a  scire 
facias.  However,  the  better  and  more 
frequent  method  undoubtedly  was,  to 
sue  out  a  scire  facias,  and  obtain  an 
award  of  execution,  before  the  issuing  of 
l^e  fieri  facias  de  bonis  propriis.  Hetl. 
110.  Thompson  y. Thompson.  Dy.210.a. 
But  the  most  usual  practice  upon  the 
sheriff's  return  of  nulla  bona  to  a  fieri 
facias  de  bonis  testatoris,  was  to  sue  out  a 
special  writ  of  fieri  facias  de  bonis  testa" 
toris  with  a  clause  therein  "  et  sitibi  con^ 
"  stare  poterit"  that  the  executor  had 
wasted  the  goods,  then  to  levy  de  bonis 
propriis.  9H.6.9.  Bro.  Executors,  11. 
Hetl.  110.  And  this  continued  to  be 
the  practice  of  the  King  s  Bench  until 
the  time  of  Charles  the  First;  but  in 
the  Common  Pleas,  a  practice  had  pre- 
vailed in  early  tiroes,  upon  a  suggestion 
in  the  special  writ  of  fieri  facias  of  a 
devastavit  by  the  executor,  to  direct  the 
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sheriff  io  inquire  by  a  jury  ^  whether  the 
executor  had  wasted  the  goods;  and 
if  the  jury  found  he  had,  then  a 
scire  facias  was  sued  out  against  him, 
and  unless  he  made  a  good  defence 
thereto,  execution  was  awarded  de  bonis 
propriis.  The  practice  of  the  two 
courts  thus  differing,  a  judgment  given 
in  the  Common  Pleas  against  an  execu- 
tor on  a  scire  Jacias  awarded  upon  the 
return  of  a  devastavit  found  by  the 
inquisition  according  to  the  practice  of 
that  courti  was  reversed  in  the  King's 
Bench  in  Pettifers  case,  5  Rep.  32. ; 
and  the  principal  reason  assigned  was, 
because  no  action  would  lie  against  the 
sheriff  if  the  return  found  by  the  inqui- 
sition was  false ;  whereas  according  to 
the  practice  of  the  King's  Bench,  an 
action  would  lie  against  him  for  a  false 
return.  The  same  point  however  came 
again  before  the  court  of  King's  Bench 
in  the  case  ofMounson  v.  Bourn ,  here- 
after cited,  in  error  from  the  Common 
Pleas ;  and  though  Pettifer'&  case  was 
cited  and  relied  upon,  yet  the  judgment 
was  affirmed,  and  the  court  recommend- 
ed the  practice  of  the  Common  Pleas  to 
be  adopted  in  the  King's  Bench  in  fu- 
ture. Sir  W.  Jones,  4 17.  Cro.  Car. 
518.  527-  Mounson  v.  Bourn.  It  after- 
wards became  the  practice  of  both 
courts,  for  {he  sake  of  expedition,  to 
incorporate  the Jieri Jacias,  inquiry,  and 
scire  Jacias  into  one  writ,  thence  called  a 
scire  Jieri  inquiry  ;  a  name  compounded 
of  the  first  words  of  the  two  writs  of 
scire  JaciaSi  Jieri  Jacias,  and  that  of  in- 
quiry, of  wliich  it  consists.  This  writ 
recites  the  Jieri  facias  de  bonis  testatoris 
«ued  out  on  the  judgment  against  the 
executor,  the  return  of  nulla  bona  by 
the  sheriff;  and  then  suggesting  that  the 
executor  had  sold  and  converted  the 
goods  of  the  testator  to  the  value  of  the 
debt  and  damages  recovered,  commands 
the  sheriff  to  levy  the  said  debt  and  da- 
mages of  the  goods  of  the  testator  in  the 


hands  of  the  executor  if  they  could  be 
levied  thereof,  but  if  it  should  appear  to 
him  by  the  inquisition  of  a  jury  that  the 
executor  had  wasted  the  goods  of  the 
testator,  then  the  sheriff  is  to  warn  the 
executor  to  appear,  &c.  If  the  judg- 
ment had  been  either  by  or  against  the 
testator  or  intestate,  or  both,  the  writ 
ai Jieri  Jacias  recites  that  fact,  and  also 
that  the  court  had  adjudged  (upon  a 
writ  of  scire  Jacias  to  revive  the  judg- 
ment) that  the  executor  or  administra- 
tor should  have  execution  for  the  debt, 
&c.:  see  the  form  of  this  writ,  post» 
303.  Merchant  v.  Driver.  Clift's  En- 
tries, 659—671.  Lilly's  Entries,  664— 
666.  2  Rich.  Pract.  K.  B.  523. ;  and 
this  practice  is  still  frequently  adopted. 
But  the  most  usual  mode  of  proceeding 
is  by  action  of  debt  on  the  judgment 
suggesting  a  devastavit,  because  in  the 
proceeding  by  scire  Jieri  inquiry  the 
plaintiff  is  not  entitled  to  costs,  unless 
the  executor  appears  and  pleads  to  the 
scire  facias.  For  the  statute  of  8  and  9 
W.3.  ell.  s.  3*9  which  gives  costs  to 
plaintiffs  in  suits  upon  scire  facias,  limits 
them  to  those  cases  only  where  the 
plaintiff  obtains  judgment,  or  award  of 
execution  upon  a  plea  pleaded,  or  de^ 
murrer  joined  thereon.  The  action  of 
debt  on  the  judgment  suggesting  a  de^ 
vastavit  was  substituted  in  lieu  of  the 
proceeding  by  scire  Jieri  inquiry.  2  Ld. 
Raym.  974.  Beraoick  v.  Andrews.  It  is 
said,  that  the  first  case  in  which  it  was 
decided  that  such  an  action  would  lie  is 
the  above-mentioned  one  of  Cory  v. 
Thinne.  Lord  Hale,  who  was  counsel  for 
the  plaintiff  in  that  case,  is  reported  to . 
have  said,  that  he  succeeded  for  his  client 
beyond  his  expectation.  1  Lutw.  674. 
Baron  v.  Berkely.  2  Ld.  Raym.  973. 
It  may  perhaps  be  true,  that  Cory 
v.  Thinne  was  the  first  case  in  which 
that  point  received  a  direct  and  im» 
mediate  decision;  but  it  appears  by 
the  above-mentioned  case  in  the  Year 
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Book  11  H.  6y  7.  that  such  an  action 
had  been  brought  at  that  early  period ; 
and  though  indeed  the  question  was  not 
decided,  for  the  case  went  off  upon  a 
collateral  point,  yet  the  better  opinion 
was,  that  Uie  action  was  maintainable ; 
see  1  Leyk  256.    The  foundation  of  this 
action  is  the  judgmerU  obtained  against 
the  executor.    A  judgment  against  an 
executor  or  administrator,  whether  by 
default  or  upon  demurrer :  1  Salk.  310. 
Rock  y.Letghian^  S.  P.  admitted  8  Term 
Rep.  686.  Erving  v.  Peters;  or  upon  a 
verdict  on  any  plea  pleaded  by  the  exe- 
cutor, except  pkne  adminisirarniy  or  ad- 
mitting assets  to  such  asum,  e# riens id* 
irUf  &c.  1  Atk.  292.    Ramsden  v.  Jack* 
souf  3  Term  Rep.  685*    is  conclusive 
upon  him,  that  he  has  assets  to  satisfy 
such  judgment.    Indeed,  if  the  execu- 
tor or  administrator  plead  either  a  ge- 
neral or  special  plene  adnunistravitf  it  is 
now  held  that  he  is  only  liable  to  the 
amount  of  the  assets  proved  to  be  in  his 
hands;  though  the  case  was  formerly 
taken  to  be,  that  if  any  assets,  however 
small,  were  proved  to  be  unadministered, 
the  plaintiff  was  entitled  to  recover  his 
tohok  demand  from  the  executor;  Har-^ 
rison  v.  BecdeSf  cited  m  S  Term  Rep. 
688.      See  post,   Hancocke  v.  Prmtdf 
SS6  n.(l).     So  that  now  a  judgment 
against  an  executor  on  a  verdict  upon 
fdene  admimsiraviif  is  only  an  admission 
of  assets  to  the  extent  of  the  assets 
proved  to  be  in  his  hands.    If,  there- 
fore, upon  afierijacias  de  bonis  testatoris 
on  a  judgment  detained  against  an  exe- 
cutor by  either  of  the  ways  above-men- 
tioned, either  no  goods  can  be  found 
which  were  the  testator's,  or  not  suffi- 
cient to  satisfy  the  demand ;  or,  which  is 
the  same  fhing,  if  the  executor  will  not 
expose  them  to  the  execution,  that  is 
evidence  of  a  dewutamt;  and  therefore 
it  is  very  reasonable  that  the  executor 
should  become  personalUf  liable  and 
chargeable  de  bonis  propriis.    2  Saund. 
Vol.  I. 


403.  Bladmor  v.  Mercer.  S  Term  Rep. 
692.    4  Term  Rep.  6S7.    Farr  v.  New- 
man.    And  the  mode  of  proceeding  is 
immaterial,  because  the  executor  is  en- 
titled to  the  same  defence  in  debt  upon 
the  judgment  suggesting  a  devastatdt^ 
as  in  the  proceeding  by  a  scire  Jieri  in- 
quiry. Thejudgment  against  the  executor 
being  thus  the  foundation  of  the  action, 
it  follows,  that  no  acdon  of  debt  sug- 
gesting a  devastavit  by  the  executor 
lies  against  him  upon  a  judgment  ob- 
tained against  his  testator^  because  that 
18  no  confession  of  assets  by  the  execu- 
tor, and  therefore  in  such  cases  it  is  ne- 
cessary to  sue  out  a  writ  of  scire  facias 
against  the  executor,  to  make  him  a 
party  to  the  judgment ;  Cro^  v.  Geer" 
ing,  cited  in  2  Ld.  Raym.  972.  Ber- 
wick V.  Andrems;    to  which  writ  the 
exdcutor  may  plead  a  want  of  as8ets» 
or  other  plea,   which   shews  that  the 
plaintiff  ought  not  to  have  execution 
against  him  upon  the  judgments.    Co* 
Ent.617.    2  Saund.  220.   Nod  v.  Net- 
son.     1  Ld.  Raym.  3.      1  Salk.  296. 
Richards  v.  Newton.    Cro.  Eliz.  575. 
Ordwey  v.  Godfrey.  793.  Littleton  v. 
Hibbins.  887*  Gibson  v.  Brook.    3  Lev. 
273.  Knight  v.  Cole.    All.  47*  PeUhet 
V.  Wockton.  Went.  138.    And  still  less 
will  such  action  lie  against  an  executor 
upon  a  bond  of  his  testator,  suggesting 
a  devastavit  in  the  executor ;  2  Lev. 
209.  Eut  V.  fVithens.   I  Vent.  315. 321. 
S.  C.   2  Lev.  145.    Horsey  v.  Daniel, 
8.  P.    But  if  a  man  obtains  judgment 
against  an  executor,  and  dies,  his  exe- 
cutor may,  without  first  suing  out  a 
sdre  JaciaSi  bring  an  action  of  debt, 
upon  the  judgment  against  the  executor 
suggesting  a  devastavit ;  for  the  action 
is  brought   against   the  same  person 
against  whom  the  judgment  was  had, 
and  by  that  judgment  assets  were  ad- 
mitted.   2  Ld.  Raym.  971.  Berwick  v. 
Andrews.    S.  C.  6  Mod.  125.   1  Salk. 
314.     This    action    may    be    broBght 
Z 
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upon  the  judgmenty  vppn  a  hare  sug- 
gestion of  a  devastavit,   without  any 
writ  ofjlerijacias  first  taken  out  ujpon 
the  judgment,  as  was  done  in  this  case 
of  Wheatly  v.  Lane,   1  Sid.  397.     But 
the  usual  course  is,  first  to  sue  out  a 
fieri  facias  upon  the  judgment,  a^d^ 
upon  the  sheriff's  return  of  nu/Za  bona,  to^ 
bring  the  action  and  s^te  the  >u4g- 
menty  the  writ  and  return  in  the  declar- 
ation,  and  on  the  trial,  the  x^ecord  of 
the  judgment,  the  Jieri  Jacias,  and  the 
return,  will  be  sufficient  evidence  to 
prove  the  case ;  ChaUoner  v.  ChaUoner^ 
cited  in  1  Wils.  259.    Skelton  v.  Hqmo- 
Ung.   3  Term  Rep.  685*  Erving  v.  Pe- 
ters.     If  the  sheriff  cannot  find  any 
assets,  he  may,  if  he  pleases,  reijturn  a 
devastavit,  as  well  as  nulla  bona,  to  the 
writ  ofjfierijacias  de  bonistestatorjis,  for 
ihejieri  inquiry  is  only  for  his  security. 
1  Salk.  310.    1  Ld.  Baym.  590.  Rock 
V*  Layton.  Com.  Rep*  87*  S.  C»    And 
he  seems  to  run  no  great  risk  by  so 
doing ;  for  the  judgment,  and  no  assets 
to  be  found,  will  be  sufficient  evidence 
of  a  devastavit,  in  an  actiori  against  him 
for  a  false  return.    Rod  v,  Leighton, 
cited  in  3  Term  |lep.  692.  and  I  Salk. 
310.  S.  C. 

There  are  certain  rules  equally  appli- 
cable to  the  proceeding  by  scire  Jieri 
inquiry,  and  to  that  by  action  of  debt 
on  a  devastavit.  1.  The  return  of  a 
devastavit  is  not  conclusive,  and  there- 
fore the  executor  may  traverse  the  de* 
vastavit,  whether  it  be  found  by  the  in< 
quisition,  or  returned  by  the  sheriff. 
Cro.  Eliz.  859.  Gibson  v,  Brooh  S.  C. 
cited  in  8  Term  Rep.  687.  Sir  W, 
Jones,  418.  Mounson  v.  Bourne.  As, 
if  the  sheriff  should  return  that  there 
were  no  goods,  the  plaintiff  may  prove 
that  there  were,  and  that  he  shewed 
them  to  the  sheriff.  The^rm  of  the 
traverse  is  indeed  different.  In  the 
scire  fieri  inquiry  the  executor  precisely 


found  by  the  inquisition,  and  takes  issue 
upon  it ;  see  the  form,  post,  306.  Lib* 
Plac.  289.   pi.  21.  290.  pi.  26.  ClifW 
659.  pl.1.663.  Lilly,  666, 667.  2  Saund. 
402.  BlackmoTY.  Mercer.    But  in  an 
action  of  debt,  the  whole  may  be  given 
in  evidence  on  nil  debet  $   s^e  supra, 
219.  ^  Ld.  Raym.  1502.    Warren  y. 
Omsetti  or onnot guilty,  1  Term  Rep. 
462.   Coppin  v.  Carter.    2.  The  exe- 
cutor cannot  in  either  case  plead  plene 
administravit,  or  any  other  plea  of  the 
same  nature,  which  puts  his  defence 
upon  toant  (f  assets.     For  such  plea 
would  be  contrary  to  what  is  admitted 
by  the  judgment.     And  if  the  truth 
were  that  he  had  no  assets,  he  should 
have  set  it  up  as  a  defence  to  the  ori- 
ginal action,  and  having  neglected  to 
do  so,  he  shall  not  be  permitted  to  say 
so  afterwards.    For  it  is  a  general  rule, 
that  if  a  party  do  not  avail  himself  of 
the  opportunity  of  pleading  matter  in 
bar  to  the  original  action,  he  cannot 
afterwards  plead  it,  either  in  another 
action  founded  on  it,  or  in  a  scire Jacias, 
1  Salk.  310.  Rock  v.  Leighton.    1  Atk. 
292.  Ramsden  v.  Jackson.    2  Str.  732. 
Earle  V.  Hinton.    1  Wils.  258.  Skekon 
V.  HatoUng.    3  Term  Rep.  689.    And 
if  he  has  pleaded  plene  administravit  to 
the  original  action,  and  the  judgment 
was  had  upon  a  verdict*  finding  that  he 
had  assets,  he  is  of  course  equally  con- 
cluded from  saying  that  he  had  no  assets. 
3  Term  Rep,  693.    And  for  the  same 
reason  he  cannot  give  in  evidence  the 
want  of  assets,  on  the  trial  of  the  devas* 
tavit,  either  in  the  scire  fieri  inquiry,  or 
in  the  action  on  the  devastavit  ^  1  Salk. 
310. ;  nor  upon  a  writ  of  inquiry  after 
judgment  by  default  in  the  original  ac- 
tion.    6  Mod.  308.  Treil  y.  Edwards  f 
see  al|sp  Wharton  v.  Richardson,  2  Str. 
1075.  and  cited  in  1  Wils.  258.    3.  No 
proceeding  can  be  had  either  by  action 
of  debt  on  a  devastavit,  or  by  a  scire 
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lexecutrix,  if  she  dies  after  judgment 
had  against  her  and  her  husband  de 
bonis  teikUorU,  But  if  a  general  judg- 
ment be  had  against  husband  and  wife 
executrix,  either  upon  the  scire  Jieri 
inquiry,  or  in  the  action  of  debt,  and 
allerirards  the  wife  dies,  the  husband 
shall  be  charged.  Cro.  Car.  519. 
Mounson  v.  Bourn.  1  Lutw.  670* 
Baron  y.  Berldey,  [e] 

No  executor  was  answerable  for  a  de- 
vastavit  by  his  testator  upon  the  princi- 
ple above  mentioned  [y*]  ;  3  Leon.  241. 
Sir  Brian  Tuckers  case.  1  Vent.  292. 
Anon.  But  by  the  statute  SO  Car.  2. 
c.  7.  explained  and  made  perpetual  by 
4&5  W.  &  M.  c.  24.  6. 12.  the  execu- 
tors or  administrators  of  any  executor 
or  administrator,  whether  rightful  or  of 
his  own  wrong,  who  shall  waste  or  con- 
vert to  his  own  use  the  estate  of  his 
testator  or  intestate,  shall  be  liable  and 
chargeable  in  the  same  manher  as  their 
testator  or  intestate  would  have  been 
if  they  had  been  living.  So  that  since 
these  statutes,  if  a  judgment  be  had 
against  an  executor,  who  afterwards 
dies,  an  action  may  now  be  brought 
against  his  executor  or  administrator 
upon  the  judgment,  suggesting  a  d£vas'' 
tavii  by  the  first  executor;  and  the 
judgment  is  as  conclusive  upon  the  re- 
presentative of  the  executor,  that  he 
(the  executor)  had  assets  to  satisfy 
the  judgment  obtained  against  him  as 
it  is  upon  the  executor  himself. 
Therefore  if  an  action  of  debt,  sug* 
gesting  a  devastaxni  by  the  first  execu- 
tor in  his  life^time,  be  brought  against 
his  executor  or  administrator,  he  can- 
not plead  that  the  first  executor  fully 
administered  the  goods  of  the  first  testa^ 
tor,  or  any  other  plea,  purporting  that 


he  (that  is,  the  first  executor)  had  no 
assets  to  satisfy  the  judgment,  any  more 
than  the  executor  himself  could  have 
done.  1  Wils.  258.  SJceUon  v.  Havoling. 
For  whatever  act  of  the  executor 
would  have  made  him  personally  h'able 
and  chargeable  with  the  payment  of 
the  demand  de  bonis  propriisf  will  now, 
by  virtue  of  these  statutes,  make  his 
personal  estate  liable  in  the  hands  of 
his  executor  or  administrator.  The 
case  of  Skebon  v.  Hawling  is  upon 
the  whole  tolerably  well  reported  by 
Mr.  Serjeant  Wilson^  though  some  part 
of  it  is  not  very  intelligible.  His  re- 
port is  this:  <<  Skelton  brought  debt 
*<  uponabondagainstJS/tza&f^AAfa^^ox, 
<*  as  administratrix,  who  suffered  judg- 
'*  ment  to  go  against  her  by  default ; 
<<  she  makes  her  will,  and  the  defendant 
''  Handing  executor  thereof,  and  dies ; 
"  and  this  action  upon  the  judgment  is 
**  brought  against  Haxvling  suggesting 
**  a  devastavit.  Haxvling  pleads  that 
'*  he  has  fully  administered  the  goods 
**  and  effects  o£  Elizabeth  Maddox;  and 
"  to  prove  a  devastavit^  the  judgment 
^'  by  default  was  given  in  evidence  at- 
"  the  trial,  and  whether  a  judgment  by 
"  defauUt  against  the  defendant's  tes* 
*'  ta,trix,who  was  an  administratrix,  is  an 
'<  evidence  oi  £l  devastavit^  Was  reserved 
'<  for  the  opinion  of  the  court.  The 
"  court  gave  judgment,  that  if  an  exe- 
«  cutor  or  administrator  su£fer  judg- 
«  ment  to  f^o  by  default  or  confession, 
*'  and  an  action  be  brought  against  him 
<<  on  that  judgment,  suggesting  a  dc" 
*^  vastavit,  he  cannot  plead  plene  admi^ 
^*  nistravit;  for  by  the  confession  of  the 
**  judgment,  or  letting  it  go  by  default, 
*<  he  has  admitted  assets  to  the  amount 
<<  of  the  demand ;  and  it  is  the  same. 


[e]  And  it  should  seem  that  the 
husband  shall  be  charged,  if  the  wife 
dotinot  die  till  after  z  Jieri  facias  de 


bonis  testatorisf   and  return  of  nulla 
bona  thereon. 

Cy*]  V'*'  ^^^t  *'  's  a  personal  tort  in 
the  testator,  which  dies  with  the  person. 
Z  2 
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"  if  the  action  on  the  judgment  be 
*'  against  the  executor  or  administrator 
'<  of  an  executor  or  administrator." 
That  part  of  the  judgment  which  re- 
lates to  an  action  against  the  executor 
or  administrator  himself  is  clear  and  in- 
telligible. But  my  difficulty  was  to 
discover  upon  what  principle  it  was 
held,  that  die  executor  or  administrator 
of  such  executor  or  administrator  could 
not  plead  plene  administravit.  It  is  true 
that  the  executor  could  not  plead  that 
the  administratrix  had  fully  administered 
the  effects  of  her  intestate^  for  the  same 
reason  that  the  administratrix  herself 
oould  not.  But  if  the  executor  had  in 
truth  fully  administered  the  effects  of  his 
testator,  (the  administratrix,)  it  seemed 
hard  to  say  that  he  could  not  avail  him- 
self ef  it  Therefore,  to  remove  all 
difficulty,  and  as  this  case  is  considered 
as  a  leading  one,  I  searched  the  roll. 
It  is  Trin.  23  Geo.  2.  K.  B.  RoI1.2S8: 
I  thmk  by  comparing  the  printed  report 
with  the  roil,  the  case  will  appear  plain 
enough.  The  case  was  this :  "  Debt 
**  in  the  detinet  against  Franof  Harding^ 
"  executor,  &c,  of  Elizabeth  Maddocks 
**  deceased,  who'was  administratrix,  &c. 
"  of  George  Maddocks,  her  late  husband 
**  deceased,  upon  a  judgment  recovered 
**  by  the  plaintiff  against  the  said  £^i- 
**  xabeth  Maddocks  administratruc  as 
'<  aforesaid,  which  judgment  remained 
*^  unsatisfied,  and  that  the  plaintiff  had 
''not  received  any  satisfaction;  that 
'*  divers  goods  and  chattels  of  the  said 
"  George  had  come  to  the  hands  of  the 
<<  said  Elizabeth  to  be  administered, 
**  which  said  goods  the  said  Elizabeth  had 
'*  toasted,  &c.  Pleas,  1.  Non  detinet  and 
<<  issue  thereon.  2.  That  he  the  said 
*'  Francis  Hatoling  had  fully  adminis- 
''  tered  the  goods  and  effects  of  the 
**  said  Elizabeth  Maddocks.  Replica- 
"  tion,  that  the  defendant  had  goods 
''  and  chattels  of  the  said  Elizabeth 
"  Maddocks,  sufficient  to  satisfy,  &c. 


''  and  issue.  Verdict  for  the  pluntilT 
"  on  both  pleas.''  Hence  it  appears 
that  the  defendant  did  plead  plene  ad- 
ministravit, and  the  question  was  re- 
specting the  administration  of  the  assets 
of  Elizabeth  Maddocks.  In  the  inves- 
tigation of  which,  it  was  held,  that  the 
defendant  could  not,  any  more  than 
his  testatrix  could  have  done,  allege 
that  she  had  not  assets  of  her  intestate 
to  satisfy  the  judgment  obtained  against 
her,  because  she  had  admitted  the  con- 
trary by  suffering  judgment  to  go  by 
default.  And  therefore  if  she  left  no 
assets  of  her  intestate  to  satbfy  that 
judgment,  it  was  evidence  of  a  devasta- 
vit by  her ;  for  which  an  action  would 
lie  against  the  defendant  by  virtue  of 
the  statutes  SO  Car.  2.  c.  7.  and . 
4&5  W.  &  M.  c.24.  That  as  the 
devastavit  was  only  a  simple  contract 
debt,  he  was  at  liberty  to  shew  that  he 
had  fully  administered  her  effects ;  but 
as  in  the  present  case  he  failed  to  prove 
it,  therefore  there  must  be  a  verdict 
against  him  on  that  issue.  In  this  view 
of  the  case,  it  seems  plain  and  intelli- 
gible. See  Hope  v.  Bague,  S  East,  5. 
By  what  has  been  said  it  appears 
that  there  are  these  distinctions  between 
an  action  against  the  executor  himself 
upon  a  judgment  suggesting  a  devasta* 
vit  by  him,  and  one  against  the  execu- 
tor 'of  such  executor  suggesting  a  de^ 
vastavit  by  the  former  executor.  1.  In 
the  former  case  the  action  is  in  the  debet 
and  detinet,  and  the  judgment  is  de 
bonis  propriis;  but  in  the  other  the 
action  is  in  the  detinet  only,  and  the 
judgment  is  de  bonis  testatoris,  2.  The 
former  action  can  only  be  brought 
upon  a  judgment  previously  obtained 
against  the  executor  de  bonis  testatorisy 
or  where  he  is  made  a  party  to  a  judg- 
ment against  a  testator  by  scire  fodas; 
but  in  the  other  an  action  may  be 
brought  in  every  case  where  the  exe« 
cutor  in  his  life-time  was  in  any  way 
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guilty  of  any  act  which  amounto  in  law 
to  a  devastavit,  such  as  exhausting  the 
assete  by  payment  of  debts  of  an  infe- 
rior degree  before  those  of  a  superior, 
and  the  like.  And  lastly,  in  the  former 
case  the  executor  cannot  plead  plene 
adminisiravii,  but  in  the  latter  case 
such  plea  is  proper,  [g] 

In  some  cases  a  creditor  may  take 
the  testator's  goods  in  execution  in 
the  hands  of  the  executor.  For  if 
there  be  a  judgment  against  the  testa- 
tor  at  the  time  of  his  death,  the  creditor 
may  take  his  goods  in  execution  in  the 
hands  of  the  executor,  if  the  judgment 
was  recovered  within  a  year  before  his 
death.  2  Ld.  Raynu  850.  Odes  v. 
fybodtoord.  So  if  the  testator  died  in 
term  time,  or  the  subsequent  vacation, 
S^ore  judgment  was  signed,  it  may  be 
signed  after,  and  execution  taken.out 
against  his  goods  in  the  hands  of  his 
executor  tested  the  first  day  of  the 
term,  for  they  relate  to  and  are  con- 
sidered as  a  judgment  and  execution  of 
the  first  day  of  the  term,  at  which  time 


the  testator  was  alive.  7  Term  Rep. 
20.  Bragner  v.  Langmead,  See  Willes's 
Rep.  4^.  Fann  v.  Atkinson,  [A]  So  if 
the  testator  gave  a  warrant  of  attorney 
to  confess  judgment  and  died  within  a 
year  after,  so  that  judgment  can  be 
entered  up  without  leave  of  the  cdurt, 
it  may  be  entered  up  after  his  death, 
and  will  relate  to  the  first  day  of  the 
term  when  he  was  living,  and  an  exe- 
cution may  be  levied  on  his  goods  in 
the  hands  of  his  executor.  2  Ld.  Raym. 
766.  Odes  v.  Woodward.  S.  C.  7  Mod. 
2.  93.  1  Salk.  87.  3  P.  WUl.  397. 
Robinson  v.  Tonge^  and  Finch  v.  EaH 
of  JVinchdseay  note  (E).  6  Term  Rep. 
369.  Heapt/  v.  Parris.  For  the  judg- 
ment and  execution  will  bind  the  goods 
from  the  day  of  the  signing  of  the 
judgment,  and  the  teste  of  the  writ  of 
the  execution,  against  the  party  himself, 
and  all  other  persons,  but  purchasers^ 
notwithstanding  the  statute  of  frauds, 
29  Car.  2^  c.  3.  which  statute  has  been 
construed  to  extend  only  to  protect 
purchasers.    Ibid,  [t]      But  in  all  the 


[g]  In  any  action  brought  against  the 
executor  of  an  executor,  it  is  not  suf- 
ficient for  the  defendant  to  plead  that 
he  has  fully  administered  all  the  goods 
of  the  original  testator  which  have  come 
to  his  hands  :  he  must  also  plead, 
either  that  the  first  executor  fully  ad- 
ministered, or  that  he  the  defendant  has 
no  assets  of  the  first  executor  out  of 
which  he  can  satisfy  any  devastavit 
committed  by  the  first  executor. 
10  East,  315.  WeUsv.FydM. 

[A]  1  Bos.&PuU.571.  Wi^homey. 
Langmead.  S.  P. 

[»]  At  common  law  the  defendant's 
goods  were  bound  from  the  teste  of  the 
fieri  JqciaSf  and  might  be  taken  in  exe- 
cution by  the  sheriff,  in  the  hands  even 
of  a  person  who  had  bond  fide  pur- 
chased them  since  the  teste  of  the  writ. 
Cro.   Eliz.    174.    Anon.     Ibid.    440. 


Boucher  v.  Wiseman^  and  other  cases. 
But  in  1  Lev.  174.  Bayly  v.  Bunningt 
where  the  defendant  became  bankrupt 
after  the  teste  of  the  fieri  facias^  but 
before  it  was  actually  sued  out,  the 
court  seemed  to  think  that  the  goods 
were  not  liable  to  be  taken,  on  account 
of  their  being  vested  in  the  assignees  of 
the  bankrupt,  by  relation  to  the  act  of 
bankruptcy  under  the  13  Eliz.  c.  %  s.  2. 
And  by  the  stat.  29  Car.  2.  c«  3.  s..!^. 
it  is  enacted,  ^*  that  no  writ  oi  fieri 
facias,  or  other  writ  of  execution  shall 
bind  the  property  of  the  goods  of  the 
party,  against  whom,  &c.  but  from  the 
time  that  such  writ  shall  be  delivered 
to  the  sheriff,  &c.  to  be  executed ;  and 
for  tlie  better  manifestation  of  the  said 
time  the  sheriff,  &c.  shall  on  the  receipt 
of  such  writ  (without  fee)  indorse  on 
the  back  thereof,  the  day  of  tlie  month 
Z  3 
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cases  above  mentioned,  care  must  be 
taken  that  the  writ  of  execution  be 
tested  on  a  day  previous  to  the  testa- 
tor's death,  fon  if  it  be  tested  on  a  sub* 
sequent  day,  it  will  be  an  irregularity : 


6  Term  Rep,  869.  Heapy  v.  Parrii; 
and  that  it  is  not  taken  out  before  the 
judgment  is  actually  signed.  Panons 
V.  Gell^  7  Term  Eep.  21.  noU  (c). 


and  year  whereon  he  received  the 
same."  The  meaning  of  the  expression 
that  the  property  of  the  goods  is  bound 
is,  not  that  the  property  in  them  is 
aUeredf  for  such  alteration  does  not, 
nor  ever  did,  take  place  until  actual 
sale  of  the  goods  under  the  writ :  but 
that  the  defendant,  from  the  time  that 
they  are  bound,  cannot  dispose  of 
them,  unless  in  market  overt,  so  as  to 
prevent  their  being  taken  in  execution. 
4  East,  539.  Pat^ne  v.  Drexve.  This 
time,  since  the  above  statute,  is  the 
delivery  of  the  writ  to  the  sheriff. 
Therefore,  where  two  writs  offierijacias 
against  the  same  defendant  at  the  suit 
of  different  persons  are  delivered  to  the 
sheriff,  he  ought  to  execute  that  first 
which  was  first  delivered.  1  T.  R.  729. 
Hutchinson  v.  Johnson.  And  although 
he  should  in  fact  seize  the  goods  under 
the  second  writ,  and  not  under  the  first, 
yet  the  plaintiff  in  the  first  writ  must 
be  first  satisfied.  Ibid.  But  if  the 
sheriff  sell  under  the  second  writ,  the 
purchaser  is  protected,  and  the  plaintiff 
under  the  first  writ  must  take  his  remedy 
against  the  sheriff.  1  Ld.  Raym.  252. 
Smallcomb  v.  Buckingham,  1  Salk.  820. 
S.  C'  4  East,  523.  Pai^ne  v.  Dretoe. 
If  the  second  writ  be  delivered  to  the 
sheriff  after  he  has  seized  the  goods 
under  the  first,  the  goods  are  bound 
by  the  second  subject  to  the  first,  even 
without  a  warrant,  and  although  the 
first  writ  be  aflerwards  set  aside. 
7  Taunt.  56.  Jones  v.Atherton.  2  Marsh, 
875.  S.  C.  3  B.  &  A.  95.  Saunders  v. 
Bridges.  The  king  is  not  named  in  the 
Stat.  29  Car.  2.  c.  8.  s,  16.,  therefore  his 
extent  binds  the  goods  from  the  teste. 
And  if  the  extent  be  tested  before  or 


on  the  day  of  the  delivery  to  the  sheriff 
of  a  writ  o^Jierifacias^  the  extent  shall 
have  the  preference,  although  it  be  not 
delivered  to  the  sheriff  until  after  the 
fieri  Jacias,  provided  it  be  delivered 
before  the  goods  are  actually  sold  under 
the  fieri  Jacias,  and  not  otherwise,  for 
by  the  sale  the  property  is  altered. 
1  Brod.  &  Bing.  870.  Swain  v.  Mor» 
land,  li  ^  fieri  facias  be  delivered  to 
the  sheriff,  and  afterwards  and  before 
any  sale  under  the  fieri  JadaSf  an  ex- 
tent at  the  suit  of  the  king  tested  sub- 
sequently  to  the  delivery  of  the  fieri 
JaciaSf  be  delivered  to  the  sheriff,  whe- 
ther the  extent  shall  have  the  prefer- 
ence, or  not,  seems  to  be  very  doubtful. 
The  court  of  common  pleas  in  2  Black. 
1251.  Vppom  V.  Sumner  i  and  the 
court  of  king's  bench  in  4  T.  R.  402. 
Rorke  V.  Dayrell^  hold  that  the  extent 
shall  not  be  preferred.  But  the  court 
of  exchequer  i*:  iS  East,  278.  in  not. 
Rex  V.  Wells  and  AUnuU;  6  Price,  114. 
Rex  V.  Slopery  holds  that  the  extent 
shall  be  preferred.  The  point  was  raised 
in  16  East,  260.  Thurston  v.  MilU^  and 
it  was  there  argued  at  great  length, 
but  the  case  went  off  on  another 
ground.  See  West  on  Extents,  99.  et 
seq.  The  chief  ground  of  lord  Ken» 
yon'%  opinion  in  4  T.  R.  402.,  viz.  that 
the  property  in  the  goods  is  altered  by 
the  delivery  oi.  the  fieri  Jadas  to  the 
sheriff  is  now  abandoned ;  and  if  the 
extent  has  precedence  it  roust  be,  as  it 
should  seem,  under  the  provisions  of 
S^  H.  8.  c.  89.  s.  74.,  which  gives  the 
king's  suit  precedence :  **  so  always 
that  the  king's  said  suit  be  taken  and 
commenced,  or  process  awarded  for  the 
said  debt  at  the  suit  of  our  said  sove* 
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reign  lord  the  king,  his  heirs  or  succes- 
sorsy  before  judgment  given  for  the  said 
other  person  or  persons."  1  East,  Sd8. 
Butler  V.  Butler.  Ibid.  S41.  Attorney- 
General  V.  Aldersey.  Independently 
of  that  statute,  it  appears  that  the  ex- 
tent must  prevail ;  because,  the  property 
in  the  goods  remaining  in  the  debtor* 
the  king's  writ  and  the  subjects'  are  in 
force  at  the  same  time,  and  the  king's 
prerogative  must  prevail :  quando  jus 
dominiregis  etsiibfliti  inrimul  cancurrunty 
jus  regis  praferri  debet.  9.  Co.  129.  b. 
Quid^B  case.  The  case  of  goods  dis- 
trained for  rent,  which  may  be  taken 


under  an  extent.  Parker,  121.  Rex  v. 
Cotton,  seems  to  stand  upon  much  the 
same  ground ;  for  since  the  2  W.  &  M. 
sess.  1.  c.  5.  s.  2.  the  goods  are  not  a 
mere  pledge,  but  may  be  sold  after  tlie 
five  days :  it  is  however  clear,  that  the 
S3  H.  8.  does  not  apply  to  such  a  case. 
Bes  V.  Cotton  has  been  recognized  and 
confirmed  by  the  exchequer  in  Rex  vj 
H.  2  &  S  Geo.  4.»  in  which 
the  court  held  that  goods  pawned  might 
be  taken  under  an  extent,  because  the 
pawnee  has  no  oroperty  or  interest  in 
them. 
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^«<^>\T1E  it  remembered,  that  heretofore,  to  wit,  in  the 
-'^  term  of  &•  Michael  last  past^  before  our  lord  the 


to  wit.  J 


king  at  Westminsierf  came  WiUiam  Stennel  by  Thanuu  Stum^ 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there  hb  certain  bill  against  John  Hogg  in  the 
custody  of  the  marshal,  &c.  of  a  plea  of  trespass;  and  there 
are  pledges  of  prosecution,  to  wit,  John  Doe  and  Sichard  Boeg 
which  said  bill  follows  in  these  words,  to  wit :  Bi/tAs^  to  wit, 
WiUiam  Stennel  complains  of  John  Hogg  being  in  the  custody 
of  the  marshal  of  the  marshalsea  of  our  lord  the  l^tng  before 
the  king  himself  for  that  he  on  the  10th  day  otDecmbeTf  in 
the  18^  year  of  the  rdgn  of  our.  lord  Charles  the  Second, 
now  king  cX  England^  &c.  with  force  and  arms,  &c.  drove 
and  chased  the  catde  of  him  the  said  WiUiam^  to  wit,  60  sheep 
pUintiTssheep.  ^^  ^^  ^^  WiUiam^  at  Braighton  Parsloe,  in  the  said  county, 
found;  so  that  by  such  driving  and  chasing,  the  said  cattle 
were  very  much  the  worse ;  and  other  wrongs  to  him  did, 
against  the  peace  of  our  said  lord  the  now  king,  &c.  to  the 
damage  of  him  the  said  William  of  40^.;  and  therefore  he 
brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  SaiurdMf  next  after  the 
octave  of  St.  HUary  in  this  same  term,  until  which  day  the 
said  John  Hogg  had  leave  to  imparl  to  the  said  bill  and  then 


IkscIaratioD  in 
traspatt. 


]>efeiidaiit 
drove  and 
chased  the 


Imparlance* 
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to  answer*  &c.  before  our  lord  the  king  at  Westminster  comes     Stbnnbl 
as  well  the  said  tVittiam  SUnnel  by  his  said  attorney,  as  the  ^  <>'  Hooo.  ^ 
said  John  Hogg  by  John  Marsh  his  attorney:  and  the  said     " 
John  Hogg  defends  the  force  and  injury  when,  &c.  and  as  . 
to  the  coming  with  force  and  arms,  or  whatever  else  that  is 
against  the  peace  of  our  said  lord  the  now  king,  he  the  said 
John  says  that  he  is  not  thereof  guilty,  and  of  this  he  puts 
himself  upon  the  country ;  and  the  said  William  thereof  like- 
wise, &c.    And  as  to  the  residue  of  the  sud  trespass  above 
supposed  to  be  done^  he  the  said  J<Jm  says  that  the  said  William 
ought  not  to  have  or  maintain  his  said  action  thereof  against  ^^^^  non, 
him,  because  he  says  that  the  place  (1)  in  which  the  sud  tres- 
pass is  supposed  to  be  done,  was  and  is  a  certain  piece  of 
land,    with  the  appurtenances  called   Ckurchleifs,    lying  in  becttne  lonu  m 
BraighUm  Parsloe  aforesaid ;  which  said  piece  of  land  called  ^^ 
Chtaxhlei^  at  the  said  time  in  which  the  said  trespass  is  above 
supposed  to  be  done,  and  before^  was  the  proper  soil  and  free-  7^^^*^^*^^ 
hold  of  one  Join  Theades  andJbecause  the  said  cattle,  at  the 
said  time  when,  &c.  were,  in  and  upon  the  said  land  called 
ChurchkjfSj  eating  up  the  grass  then  growing  in  the  same,  and 
d<Hng  damage  there,  he  the.  said  John  Hogg^  as  the  servant  of 
the  said  John  Theade,  and  by  his  command,  at  the  time  when,  THe  defendant 
&C.  gently  drove  and  chased  the  said  cattle  eating  up  the  said  ienant  of  the 
grass  then  there  growing,  and  so  then  doing  damage  there,^  as  T^'^*'^  ^, 
he  lawfully  might ;  which  is  the  same  residue  of  the  said  tres*  aude  damage 
pass  in  the  said  declaration  above  specified,  whereof  die  said  ft^wttbere. 
William  Stennel  now  complains  above  against  him ;  and  this 
he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the  said 
William  Stennd  ought  to  have  or  maintain  his  said  action 
thereof  against  him,  &c. 

And  the  said  William  says  that  he,  by  any  thing  by  the  said  Reiilkation. 
John  above  m  pleading.  allq;ed,  ought  not  to  be  barred  from 
having  his  said  action  against  the  said  John^  because  he  says 

(1)  This  does  not  seem  to  be  cor-  possession  is  a  sufficient  justification, 

rectly  pleaded.      There  is    no  place  2  Salk.  643.  Anon.    The  more  proper 

alleged  in  the  declaration,  where  the  mode  of  pleading  seems  to  be,  **  that 

sheep  were  taken,  for  Braighton  Parsloe  **  </•  S.  was  lawfully  possessed  of  and  in 

is  only  laid  for  a  venue ;  neidier  does  it  **  a  certain  close  called  C.  lying  in  B.P. 

seem  necessary  to  say,  that  the  place  <<  aforesaid,  and  then  justifying  the  chas- 

was  thejreehold  of «/.  T.;  for  this  is  ^*  ing  of  the  cattle  as  the  servant  of 

not  a  local  action  like  trespass  clausum  "  «/.  5.  damagefeasant  in  the  said  close 

Jregit,  but  a  transitory  action  for  chas-  **  as  in  the  above  plea. 
<og  the  plaintiff's  cattle,  in  which  action 
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Plaintiff  i 
in  fee  of  a 
messuage  and 
two  rods  of 
land. 

and  prescribes 
Ibr  a  qualified 
right  of 
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that  long  before  the  said  time  when,  &c.  he  the  said  William 
was  seised  of  and  in  one  messuage  and  two  rods  of  land  in 
SietMej/9  in  the  said  county  in  his  demesne  as  of  fee[a];  and 
the  said  WiUiamf  and  all  those  whose  estate  he  the  said  ffU' 
Uam  has  of  and  in  the  said  messuage  and  two  rods  of  land, 
with  the  appurtenances,  fix>m  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have  had,  and  been  aocustcmied  to 
have,  for  themselves,  their  formers  and  tenants  of  the  said 
tenements  with  the  i^purtenances,  common  of  pasture  in  a 
certain  field  called  dackhiUj  containing  by  estimation  100 
acres  of  land,  meadow  and  pasture^  be  it  more  or  less,  in 
Braighton  PcarHoe  aforesaid,  whereof  the  said  piece  of  land, 
called  ChurchlofSi  above  specified  in  the  said  bar  of  the  said 
JohHf  b,  and  at  the  said  time  when^  &c.  and  also  bom  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  was  paroelt 
in  every  part  of  the  said  field  called  Claekkitti  except  in  me 
acre  thereqf^  cf  xiohick  he  the  said  William  is^  and  ai  the  taid 
time  wherif  4^  vmu  seised  in  his  demesne  as  qf  fie^  other  than 
the  said  piece  of  land  called  ChurcHejfs^  in  manner  and  fimn 
following,  that  is  to  say ;  in  a  certain  jdaoe  in  the  said  field, 
called  Upper  Ciachdose^  for  twelve  great  catde,  to  wil,  hones 
and  mares,  buUs^  cows,  and  heifiees,  and  for  60  she^  levant 
and  couclumt  in  and  upon  the  said  messuage  and  two  rods  <i 
land  with  the  appurtenances,  in  «very  year,  in  and  npon 
the  first  day  of  August^  and  from  the  said  first  day  oiJb^ad 
until  the  feast  of  the  Annunciation  of  the  Blessed  Fisgin  Mary 
then  next  following,  as  belonging  and  appertainii^  to  the 
said  tenements  with  the  appurtenances;  and  in  the  residne  of 
the  said  field  called  ClaekhiUf  except  one  acre  as  t^bressdd^  of 
which  residue  the  said  piece  of  land  called  Churdd^s^  is,  and 
at  the  said  time  when,  &€v  and  also  fitm  time  iHiereof  the 
memory  of  man  is  not  to  the  contraiy,  was  parcel,  ki  mannap 
and  form  following^  that  is  to  say;  for  twelve  greiit  catd^ 
to  wit,  horses  and  mares,  bulls,  cows,  and  sheep  levant  and 
couchant  in  and  upon  the  said  messuage^  and  two  Irods  of 
land  with  the  appurtenances,  every  two  years  successively, 
when  the  said  field  should  be  sown  with  any  kind  of  grain. 


(a)  Some  of  the  modern  precedents, 
after  stating  the  defendant's  seisin,  al- 
lege that  he  was  in  the  occupation  of 
thelandybut  this  is  clearly  unnecessary, 
for  the  allegation  of  a  seisin  m  fee 


virtually  includes  an  occupation  until 
the  contrary  be  shown.  4  M«  &  S.  592. 
BuUard  y.  Harrison.  Seeaho  Stattw. 
Stott,  16  East,  MS. 
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in  a  certain  part  of  the  said  field,  being  pasture,  called  the     Stbnksl 
Saoard-groundj  which  used  to  be  depastik^  by  the  catde  of  ,  ^'  HQQ^'  ^ 
the  inhabitants  of  Braighton  Parsloe  aforesaid,  in  the  same  ' 

years,  from  the  feast  of  the  Annunciatian  of  the  Blessed  Virgin 
Mary  next  preceding,  until  the  first  day  of  August  next  fol- 
lowing, in  and  upon  the  sud  first  day  of  August f  and  firom 
the  said  first  day  of  August  until  the  25th  day  of  Mardi  then 
next  following;  and  for  the  said  12  great  cattle  and  60  sheep 
levant  and  couchant  in  and  upon  the  said  messuage  and  two 
rods  of  land,  with  the  appurtenances,  firom  and  after  the 
reaping^  cutting  and  carrying  away  of  the  respective  grass 
and  com  in  the  said  years,  untQ  the  25th  day  of  March  then 
next  following,  in  and  through  the  sdid  whole  residue  of  the 
said  field,  and  in  every  third  year  when  the  said  field,  called 
ClackhiUj  lies  fi^sh  and  fiiUow  for  the  said  12  great  cattle  and 
60  sheep  for  the  whole  year,  to  wit,  upon  the  feast  of  the  Ar^ 
Ttttnciation  of  the  Blesised  Virgin  Mary,  and  fix)m  the  said  feast 
until  the  feast  of  the  Annunciation  of  the  Blessed  Virgin 
Mary  next  following,  in  and  through  the  said  whole  residue 
of  the  said  fidd  called  ClackhiU^  except  in  that  part  of  the 
arable  land  which  should  be  sown  with  any  grain  on  or  before 
the  said  feast  of  the  Annunciation  of  the  Blessed  Virgin  Mary^ 
and  in  that  part  so  sown,  fix)m  the  said  feast  of  the  Annxop- 
ciation  of  the  Blessed  Virgin  Mary^  until  the  time  of  the  said 
sowing,  as  to'  the  said  tenements  with  the  appurtenances 
belonging  and  appertaining.  And  the  said  William  further  OmUuUwm 
says,  that  the  said  field  called  Clackhittj  on  the  1st  day  of  ^^^^ 
April,  in  the  said  18th  year  of  the  reign  of  our  said  lord  the 
now  king,  was  sown  with  wheat,  and  afl^rwards,  and  before 
the  said  time  wh^,  &c.  the  crop  of  wheat  and  the  grass  in 
that  year  lately  growing  and  sown,  to  wit,  on  the  first  day  of  [  229  ] 
November,  in  the  swd  ISth  year,  were  reaped,  cut,  bound, 
and  carried  away  fit>m  thence ;  and  that  he  the  said  WUliam, 
after  the  reaping,  cutting,  and  canying  away  of  the  said  crop 
of  wheat  and  grass  in  that  year  growing  and  sown  in  and  upon 
the  said  field,  at  the  said  time  when,  &c.  put  the  said  60 
•sheep  of  him  the  said  William  into  the  said  piece  of  land 
callai  Churchleys,  to  depasture  the  grass  there  then  growing,  Flaintiff  put 
using  his  said  common  in  form  aforesaid  as  he  well  might;  ,^*S|JSj^ 
and  this  he  is  ready  to  verify:  wherefore,  since  the  said  John  Uad called  c. 
hath  above  acknowledged  the  said  trespass,  and  the  driving  and 
-chasing  of  the  said  sheep  of  the  said  William,  he  the  said  Wil^ 
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Stbmnel     Ham  prays  judgment,  and  his  damages,  on  occasion  of  the 
,  P'  HoGQ,^  snjj  trespass,  to  be  adjudged  to  him,  &c. 
jl^nder.  And  Uie  said  John  Hoggi  as  before,  says,  that  the  said  piece 

of  land  with  the  appurtenances,  called  Churchleysj  in  which 
&&  is,  and  at  the  said  time  when,  &c.  was  the  proper  soil  and 
freehold  of  the  said  John ;  and  because  the  cattle  at  the  said 
time  when,  &c.  were  upon  the  said  land  called  Churchkysj 
in  which,  &c  eating  up  the  said  grass  there  then  growing, 
and  doing  damage  there,  he  the  said  John  Hogg,  as  servant  of 
the  said  John  T%eade,  and  by  hb  command,  at  the  said  time 
when,  &c  gently  drove  and  diased  the  said  cattle  eating  up 
the  said  grass  there  growing,  and  doing  damage  there,  as  he 
well  might,  in  manner  and  form  as  he  the  said  John  Hcgg-  has 
DefendMit  tn-   above  thereof  in  pleading  alleged ;  mthoid  this^  that  the  said 
I^^^^n  in     WiUiam  Stennel  and  all  those  whose  estate  he  the  said  William 
the  pica.  now  has,  of  and  in  the  said  messuage  and  two  rods  of  land 

with  the  appurtenances,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  have  had,  and  been  aocustcmied 
to  have,  for  themselves,  their  &rmers  and  tenants  of  the  said 
tenements  with  the  appurtenacces,  common  of  pasture  in  the 
said  field  called  Clackhitt^  whereof  &c«  in  every  part  of  the 
said  field  called  ClackhiUf  except  m  one  acre  thereof,  of  which 
the  said  WiOiam  is,  and  at  the  said  time  when,  &c.  waa  seised 
in  his  demesne  as  of  fee,  other  than  the  said  piece  of  land 
called  ChurchUySf  in  manner  and  form  following ;  that  is  to 
say,  in  a  certain  part  of  the  said  field  called  Upper  Clackdosey 
£oT  12  great  cattle,  to  wi^  horses  and  mares,  bulls,  cows,  and 
heifers,  and  for  60  sheep,  levant  and  couchant  in  and  upon 
the  said  messuage  and  two  rods  of  land  with  the  iqipnrte- 
nances,  every  year,  in  and  upon  the  first  day  of  Augtsst^  and 
from  the  said  first  day  of  August  until  the  feast  of  the  Axmun* 
datum  of  the  Blessed  Virgin  Mary  then  next  following^  as  to 
the  said  tenements  with  the  appurtenances  belonging  and  ap- 
pertaining :  and  in  the  residue  of  the  said  field,  exc^t  one  acre 
as  aforesaid,  of  which  residue  the  said  piece  of  land  called 
[  224  ]  ChurcKleys  is,  and  at  the  said  time  when,  &c.  and  also  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  was 
parcel,  in  manner  and  form  following,  that  is  to  say,  for  12 
great  cattie,  to  wit^  horses  and  mares,  bulls,  cows,  and  sheep9 
levant  and  couchant  in  and  upon  the  said  messuage  and  two 
rods  of  land  with  the  appurtenances,  every  two  years  success 
sively,  when  the  said  field  should  be  sown  with  any  kind  of 
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graiii)  in  a  certain  parcel  thereof  being  pastare»  called  Sword'  Stknkel 
ground,  which  used  to  be  depastured  by  the  cattle  of  the  inha-  ^  <>*  Hogg,  ^ 
bitants  of  Braigkion  Pardee  aforesaid,  in  the  same  years, 
from  the  feast  of  the  Amnunciatum  of  the  Blessed  Virgin  Mary 
next  preceding,  until  the  first  day  of  August  next  following, 
in  and  upon  Uie  said  first  day  of  Augusij  and  from  the  said 
first  day  of  August  until  the  25th  day  of  March  then  next  fol- 
lowing, and  for  the  said  12  great  cattle  and  60  sheep,  levant 
and  couchant  in  and  upon  the  said  messuage  and  two  rods  of 
land  with  the  appurtenances,  from  and  after  the  reaping,  cut* 
ting,  and  carrying  away  of  the  respective  grass  and  com  in  the 
said  years,  untQ  the  25th  day  of  March  then  next  following^ 
in  and  through  the  said  whole  residue  of  the  said  field ;  and  in 
every  third  year  when  the  said  field  called  ClackhiU  lies  firesh 
and  fiillow,  for  the  said  12  great  cattle  and  60  sheep  for  the 
whole  year,  to  wit,  on  the  feast  of  the  Annunciation  of  the 
Blessed  Virgin  Mary^  andfix)m  the  said  feast  until  the  feast  of 
the  Annunciation  of  the  Blessed  Virgin  Mary  next  following, 
in  and  through  the  said  whole  residue  of ,  the  said  field  called 
ClackhiU^  except  in  that  part  of  the  arable  land  which  should 
be  sown  with  any  grain  on  or  before  the  said  feast  of  the  An- 
nunciation of  the  Blessed  Virgin  Mary,  and  in  that  part  so 
sown  from  the  said  feast  of  the  Annunciation  of  the  Blessed 
Virgin  Mary  until  the  said  sowing,  as  to  the  said  tenements 
with  the  qipurtenances  belonging  and  appertaining  in  man- 
ner and  form  as  the  said  WiUican  Stennel  hath  above  thereof 
in  replying  alleged ;  and  this  he  is  ready  to  verify :  wherefore, 
as  b^re,  he  prays  judgment,  and  that  the  said  William  Stennel 
may  be  barred  firoQi  having  his  said  action  thereof  against 
him,  Sec 

And  the  said  William  Stennel^  as  before^  says,  that  he  the  Sumjoinder 
said  William,  and  all  those  whose  estate  he' the  said  William  ^^^ 


now  has,  of  and  in  the  said  messuage  and  two  rods  of  land 

with  the  appurtenances,  from  time  whereof  the  memory  of 

man  is  not  to  the  contrary,  have  had,  and  been  accustomed  to 

have^  for  themselves,  their  formers  and  tenants  of  the  said 

tenements  with  the  appurtenances,  common  of  pasture  in  the 

said  field  called  CllackhiU,  whereof,  &c*  in  every  part  of  the 

said  field  called  ClackhiU,  except  in  one  acre  thereoi^  of  which 

he  the  said  William  is,  and  at  the  said  time  when,  &c.  was      r  ^25  1 

seised  in  his  demesne  as  of  fee,  other  tlian  the  said  piece  of 

land  called  Churchleys,  in  manner  and  form  following ;  that 

is  to  say,  in  a  certain  part  of  the  said  field  called  Upper  Clack" 
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St£nnbl     dose^  fer  1 2  great  catde,  to  wit,  horses  and  mares,  bulls,  cowsf 
^  nh  Hogg,  ^  ^^^  heifers,  and  for  60  sheep^  levant  and  couchant  in  and 
'  upon  the  said  messuage  and  two  rods  of  land  with  the  appur- 

tenances, every  year,  in  and  upon  the  first  day  of  At^gustj  and 
from  the  said  fixst  day  oi  August  until  the  feast  of  the  Anmm^ 
elation  cf  the  Blessed  Virgin  Mary  then  next  following,  as  to 
the  said  tenements  with  the  appurtenances  belonging  and  ap- 
pertaining; and  in  the  residue  of  the  said  field  called  C2ac£ii/2; 
exeq>t  one  acre  as  aforesaid^  of  which  residue  the  said  piece  of 
land  called  Guarddeys  is,  and  at  the  said  time  when,  &c.  and 
also  firom  time  whereof  the  memory  of  man  is  not  to  the  con- 
trary, was  parcel^  in  manner  and  form  following,  that  is  to 
say,  for  12  great  cattle,  to  wit,  horses  and  mares,  bulls,  cows, 
and  dieqp,  levant  and  couchant  in  and  upoa  the  said  messuage 
and  two  rods  of  land  with  the  appurtenances,  every  two  years 
successively,  when  the  said  field  should  be  sown  with  any  kind 
of  grain,  in  a  certain  parcel  thereof  being  pasture,  called 
Sword^groundf  which  used  to  be  depastured  by  the  cattle  of 
the  inhabitants  of  Braighton  Parsloe  aforesaid  in  the  same 
years  from  the  feast  of  the  Annunciation  of  the  Blessed  Fifgin 
Masy  next  preceding,  until  the.  first  day  of  August  follow- 
ing, in  and  upon  the  said  first  day  of  August^  and  from  the  said 
first  day  of  August  until  the  25th  day  of  March  then  next  fol- 
lowing; and  for  the  said  12  great  catde  and  60  sheep,  levant 
and  couchant  in  and  upon  the  said  messuage,  and  two  rods  of 
land  with  the  appurtenances,  firom  and  after  the  reaping, 
cutting,  and  carrying  away  of  the  respective  grass  and  com  in 
the  said  years,  until  the  25th  day  of  March  then  next  follow- 
ing, in  and  through  the  said  residue  of  the  said  field,  and  in 
every  third  year  when  the  said  field  called  Clackhill  lies  fresh 
and  fellow  for  the  said  12  great  cattle  and  60  sheep  for  the 
whole  year,  to  wit,  on  the  feast  of  the  Annunciation  of  the 
Blessed  Virgin  Mary,  and  firom  the  said  feast  until  the  feast  of 
the  Anmmeiation  ^  the  Blessed  Virgin  Maty  next  following^ 
in  and  throi^h  all  the  said  residue  of  the  said  field  called 
ClackhiU,  except  in  that  part  of  the  arable  land  which  should 
be  sown  with  any  grain  on  or  before  the  said  feast  of  the  An^ 
nunciation  of  the  Blessed  Virgin  Mary,  and  in  that  part  so 
sown  fipom  the  said  feast  of  the  Annunciation  qf  the  Blessed 
Virgin  Mary  until  the  said  sowing,  as  to  the  said  tenements, 
with  the  appurtenances  belonging  and  ^pertaining,  in  roan* 
ner  and  form  as  he  the  said  William  has  above  tl^ereof  in  re- 
plying alleged.    And  this  he  prays  may  be  inquired  of  by  the 
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country.     And  the  said  John  Hogg  thereof  likewise^  8cc«     Stenne 
Therefore  let  a  jury  thereof  come  before  our  lord  the  king  at  ^  <>>  Hoog.  ^ 
Westminster^  on  Monday  next  after  fifteen  days  of  &.  Hikuys  ' 

and  who  neither,  &c.  to  recognise,  &c«  because  as  well^  &c. 
the  same  day  is  given  to  the  said  parties  there,  &c. 


Stennel  versw  Hogg«  *^^®  ^^• 

^  [  226  ] 

TRESPASS.  —  The  plaintiff  declares  that  the  defendant,  Where  a  pre- 
on  the  10th  of  December,  in  the  18th  year  of  the  reign  J^'JS^I^^* 
of  the  now  kixig,  at  Brcaghton  Parsloe^  in  the  county  of  Btscks,  pleaddi  and  pat 
drove  and  chased  sixty  sheep  of  the  plaintifl^  whereby  they  Saw^  a^- 
were  werj  much  hurt,  and  other  wrongs,  &c.     The  defendant  ^ct  in  fkw<mr 
justified  the  chasing  in  a  place  called  ChurchleySy  in  Braighton  um  waB^df* 
Parsloe  aforesaid,  which  was  the  freehold  of  one  John  Theed.  •▼«™»g  tint 
The  plaintiff  replied,  and  made  title  to  common,  and  said  cattle  were  in 


that  He  himself  was  seised  of  a  messuage  and  two  rods  of  ?*^P^?f  *• 

-,.,-  .«^»»-i  "^  ^  which 

land  with  tpe  appurtenances,  m  oiemclet/f  m  the  same  county,  the  common  ia 
in  his  demesne  us  of  fee;    and  that  the  said  plainti£^  and  5te«Se*w«* 
all  theses  &c.  have  common  of  pasture  in  a  certain  field  called  levant  and 
ClackhiOj  containing  one  hundred  acres  of  meadow  and  pas-  ST th^iiff?' 
ture,  in  Braighton  Pardoe  aforesaid,  whereof  the  said  piece  of  lend,  b  aided 
land  called  Churchley^  is,   and  from  time  whereof  &c  was  ^S^i^*" 
parcel,  in  every  part  of  the  said  field  called  Clackhill^  (except 
in  one  acre  of  the  same,  whereof  the  plaintiff  was  seised  in 
fee^)  other  than  in  the  said  piece  of  land  called  ChurchkySj  in 
manner  and  form  following :  that  is  to  say,  in  a  place  called 
Upper  Clachdosej  for  twelve  great  cattle,  to  wit,  horses,  mares, 
buUsy  cows,  and  heifers,  and  for  sixty  sheep  levant  and  couch- 
ant  upon  the  lands  of  the  plaii^tifi^  in  every  year,  on  the  first 
day  of  At^^stf  and  from  thence  to  Lady-'dxy  then  next  follow- 
ing^ as  to  the  said  lands  with  the  appurtenances  belonging 
and  appertaining ;  and  in,  the  residue  of  the  said  field  called 
ClackhiU,  (except  the  said  one  acre,)  of  which  residue  the  said 
piece  of  land  caljed  Churchleys  is,  and  from  time  whereof  &c. 
was  pared,  ia  manner  and  form  fpllowing;  that  is  to  say,  for 
twelve  great  cattle,  to  wit,  horses,  mares,  bulls,  cows,  and 
sheepi  levant  and  couchant  upon  the  tenements,  for  two  years 
together  successively,  whep  the  said  field  should  be  sown  with 
any  kind  of  grain,  in  a  certain  parcel  thereof,  being  pasture, 
called  the  Swcrd-^gfroundf  (which  was  used  to  be  depastured  by 


92Q  Stennel  versus  Hogg. 

Stennel     the  cattle  of  the  inhabitants  of  Braighton  Pardee  aforesaid,  in 
^  V.  Hogg.  ^  ^^  ^^^^  y^^  f^^  ^^  f^^^  ^  ^^  Jnmmciatim  of  the 

'  Blessed  Virgin  Maty  next  preceding,  until  the  first  day  of 

jiugasi  next  following^}  in  and  upon  the  said  first  day  of 
August  J  and  from  thence  until  Ladj/'dey  following^  and  for  the 
said  twelve  great  cattle  and  sixty  sheep  levant  and  oouchant 
upon  the  tenements,  firom  and  after  the  cutdng  and  carrying 
away  of  the  respective  grass  and  com  in  the  said  years,  until 
the  25th  day  of  March  then  next  following,  in  and  through- 
out the  whole  residue  of  the  said  field,  and  in  every  third  year 
when  the  said  field  called  ClackhiU  lies  firesh  and  fallow,  for 
twelve  great  cattle  and  sixty  sheep  throughout  the  whole  year, 
[  227  ]      to  wit,  on  the  feast  of  the  Annunciation  of  the  Blessed  Virgsn 
Mary^  and  icom  the  said  feast  until  hady-day  next  foUow-' 
ing,  in  and  throughout  the  whole  residue  of  the  said  field 
called  Oackhill,  except  in  that  part  of  the  arable  land  which 
should  be  sown  with  any  grain  at  or  before  the  said  feast  of  the 
Annunciation  of  the  Blessed  Virgin  Mary^  and  in  that  part  so 
sown  firom  the  said  feast  of  the  Annunciation  of  the  Blessed 
Virgin  Mary^  until  the  said  time  of  sowing,  as  to  the  tene- 
ments  of  the  plaintifi*  belonging  and  appertaining.    And  the 
plaintiff  fiirther  averred,  that  the  said  field  called  ClackhiU^  on 
the  1st  of  AprUj  in  the  I8th  year  of  the  reign  of  the  now 
king^  was  sown  with  wheat ;  and  that  afterwards,  to  wit,  on 
the  1st  day  of  Nooember^  in  the  same  year,  the  com  was  cut 
.  and  carried  away :  wherefore  the  plaintiff  afterwards,  to  wit, 
at  the  said  time,  when,  &c.  put  in  the  sixty  sheep  into  the  said 
piece  of  land  called  ChurchleySf  to  eat  the  grass  there  growing, 
using  his  said  common  in  form  aforesaid ;  and  this,  &c.:  and 
wherefore,  &c.    The  defendant  rejoined  and  traversed  the 
prescription,  upon  which  issue  was  joined,  and  a  verdict  found 
for  the  plamtiff.    And  now  this  term  it  was  moved  in  arrest 
of  judgment,  and  divers  exceptions  were  taken*      1.  The 
plaintiff  prescribes  for  common  for  great  cattle,  to  wit,  for 
sheep,  whereas  sheep  are  not  great  cattle,  and  so  the  prescrip- 
*  a  P.  2  RoU.   tion  not  good.  *     2.  It  is  not  shewn  whether  the  place  where, 
^^'  '^^'         &c*  be  sward-ground  or  arable,  as  it  ought;  for  the  plaintiff 
has  made  the  same  prescription  for  common  in  the  sward- 
ground,  namely,  for  great  cattle ;  and  another  in  the  arable, 
namely,  for  the  twelve  great  catde  and  sixty  sheep.     S.  It  is 
not  averred  that  the  catde  of  Braighton  ParsloedepBstarei  the 
place  where,  &c.  if  it  was  the  sward-ground ;  for  the  plaintiff 
by  his  prescription  has  not  entitled  himself  to  common  in  all 
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the  sward-ground,  but  in  that  part  only  which  was  depastured 
by  the  cattle  of  Draigkton  Pardoe^  which  ought  to  be  averred ; 
and  for  want  whereof  the  replication  was  bad,  and  the  plaintiff 
cannot  have  judgment  4.  It  is  not  averred  that  the  sixty  sheep, 
which  were  put  into  the  place  in  which,  &c  were  levant  and 
couchant  upon  the  plaintiiPs  tenements,  and  if  they  were  not, 
then  it  was  lawful  for  the  de^dant  to  dbtrain  them  damage 
feasant;  ned nan aUocanhir. 

For  as  to  the  first  exoepticHi,  it  is  not  material  now  whether 
sheep  are  great  cattle,  because  the  plaintiff  justifies  his  putting 
in  the  sheep  upon  another  prescription  namely,  a  prescription 
of  common  for  sixty  sheep.  But  KelyngeQ.  J.  said  that  sheep 
were  great  cattle,  in  respect  of  conies.  And  as  to  all  the 
other  exceptions,  the  court  said,  that  e^er  verdict  it  shall  not 
be  intended  but  that  the  plaintifTs  sheep  were  in  that  part  of 
Churchleys  in  which  the  plaintiff  has  common ;  for  otherwise 
the  defendant  might  have  taken  advantage  thereof  by  demurrer 
or  rejoinder ;  but  when  he  rgoins  and  traverses  the  prescrip- 
tion which  is  found  against  him,  the  want  of  an  averment  and 
all  other  faults  are  aided  by  the  statutes  of  jeofeils ;  and  so  ts  [  228  ] 
li-ance  v.    Tringer^s  case,  Cro.  Jac  44.   (1)      Wherefore, 


(1)  So  Cro.  Eliz.  458.  Corbyson  v. 
Pearson.  1  Lev.  196.  Cheadle  v.  Aff7- 
kr.  1  Vent.  34.  Anon.  1  Vent.  165. 
Hotkins  v.  Robbins.  S.  C.  2  Saund.  S28. 
Gilb.  H.C.B.  Sd  edit.  141, 142.;  and 
Tid.  ante,  p.  28.  note  (4). 

The  statute  4  Ann.  c  16.  s.  2.  enacts, 
<<  that  all  the  statutes  of  jeofails  shall 
**  be  extended  to  judgments  by  default 
"  in  any  court  of  record,  and  no  such 
**  judgment  shall  be  reversed  for  or 
**  by  reason  of  any  imperfection,  omis- 
**  sion,  defect,  matter,  or  thing  what- 
**  soever,  which  would  have  been  aided 
**  and  cured  by  any  of  the  said  statutes 
**  of  jei^aUsy  in  case  a  verdict  of  twelve 
'*  men  had  been  given  in  the  said  action 
''  or  suit."  In  the  construction  of  this 
statute  it  has  been  adjudged,  that  it 
extends  to  protect  judgments  byde&alt, 
against  such  objections  only  as  are  re- 


medied after  a  verdict  by  the  statutes  of 
jeofaiky  and  not  against  objections 
which  are  cured  by  a  verdict  at  common 
law.  iStr.  78.  Vandeputv.Lord.  S.C. 
2Vin.  Abr.  399.  MSS.  2  Str.  933. 
Hayes  v.  Warren.  2  Burr.  899.  Collins 
V.  Gibbs.  It  becomes  necessary  there- 
fore, in  order  to  ascertain  the  nature 
of  the  defects,  which  are  aided  afler  a 
judgment  by  default  since  the  statute  of 
Anne,  to  distinguish  with  accuracy  be- 
tween such  imperfections  as  are  cured 
by  a  verdict  by  the  common  law,  and 
those  which  are  now  remedied  after  ver- 
dict by  the  several  statutes  of  jeofails. 
— With  respect  to  the  former  case  it  is 
to  be  observed,  that  where  there  is 
any  defect,  imperfection,  or  omission  in 
any  pleading,  whether  in  substance  or 
form  [i],  which  would  have  been  a  fa- 
tal objection  upon  demurrer ;  yet  if  the 


[&]  13  East,  407.  Higginsv.  Highfield. 
That  was  an  action  for  mesne  profits : 
VoL.L 


and  the  declaration  did  not  state  any 
time,  when  the  defendant  entered,  but 
Aa 
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after  this  case  had  been  twice  moved,  judgment  was  given 
for  the  plaintiif.  —  Note:  It  seems  to  be  an  intricate  pre- 
scription. 


issu^  joined  be  such  as  necessarily  re- 
quired on  the  trial  proof  of  the  facts 
so  defectively  or  imperfectly  stated  or 
omittedt  and  without  which  it  is  not 
to  be  presumed  that  either  the  judge 
would  direct  the  jury  to  give^  or  the 
jury  would  have  given  the  verdict,  such 
defect)  imperfection,  or  omission,  is 
cured  by  the  verdict  by  the  common 
law ;  or,  in  the  phrase  oflen  used  upon 
the  occasion,  such  defect  is  not  any  jeo- 
fail after  verdict.  See  Cro.  Car.497. 
HaU  V.  MarshaU.  Sir  T.  Raym.  487* 
HUchinsv.  Stevens.  Carth.SOi.  Alston 
V.  Buscough.  Ibid.  389.  Blackall  v. 
Bale.    1  Mod.  292.  Wootton  v.  Hele. 

1  Lev.  808.  Mannington  v.  Guillimt* 
S.C.  I  Vent.  109.  1  Sid.  428.  Gost- 
toicVs  case.  1  Salk.  365.  Crouther  v. 
Oldfeild.  Com.  Rep.  1 16.  May  v.  King. 

6  Mod.  S02.<    Scrinuhato  ^r  Westley. 

2  Ld.  Rayra.  1060.  8.  C.  Holt's  Rep. 
567.     8  Wils.   275.    Roe  v.   Hersey. 

7  Brown.  P.  C.  555.  Rann  v.  Hughes. 
Dougl.  679.  Rushiou  v.  Aspinall.  1  Term 
Jlep.  141.  145.  Spiers  v.  Parker.  Ibid. 
545.  Johnstone  v.  Sutton.  8  Term  Rep. 
25.  Nerot  v.  fVallace.    Ibid.  147.  Clark 


V.  King.  4  Term  Rep.  472.  Bishop  v. 
Haytoard.  7  Term  Rep.  518. 523.  Mac- 
murdoY. Smith.'  Cas. temp.Hardw.il 6. 
Wicker  Y.Norris.  10  East,  BandeU  r. 
Parsons*  [c]  As  where  in  debt  for 
rent,  by  a  bargainee  of  a  reversion,  the 
declaration  omitted  to  allege  the  at- 
tornment  of  the  tenant,  which  before 
the  statute  4  Anne,  c.  16.  s.  9.  was  a 
necessary  ceremony  to  complete  the 
title  of  the  bargainee,  and  upon  nil 
debet  pleaded  there  was  a  verdict  for 
the  plaintiff,  such  omission  was  cured 
by  the  verdict  by  the  common  law; 
2  Show.  288,  284.  Hitchins  v.  Stevens  g 
but  is  a  fatal  objection  after  a  judg- 
ment by  default,  since  the  statute  of 
4  Anne,  c.  15.  s.  2.  1  Str.  78.  Vandeput 
V.  Lord.  8.  C.  2  Vm.  Abr.  899.  [if] 
And  this  construction  seems  agreeable 
to  the  spirit  as  well  as  the  letter  of  that 
statute ;  for  it  is  clear  that,  unless  the 
tenant  had  in  fact  attorned,  the  plaintiff 
was  not  entitled  to  recover.  It  is  not 
alleged  in  the  declaration  that  the 
tenant  had  attorned;  it  is  at  least  as 
probable  that  he  had  not  attorned  as 
that  he  had;  and  it  does  not  appear 


only  that  he  kept  the  plaintiff  ejected  for 
along  space  of  time.  After  judgment  by 
default,  the  court  held  that  this  omission 
was  cured  by  the  statute  4  Ann.  c.  16., 
and  seemed  to  consider  that  all  defects 
q^Jbrm  only  were  cured  by  that  sta- 
tute. The  case  of  Blackall  v.  Heal, 
Com.  Rep.  12.  Carth.  389.  S.C.,  was 
cited  in  argument,  where  the  same  omis- 
sion was  held  to  be  cured  after  verdict; 
but  whether  under  the  statutes  of  jeo- 
fails, or  at  common  law,  does  not  ap- 
pear, though  the  language  of  the  court 
in  giving  judgment  seems  to  lean  to  the 


latter.  The  case  in  18  East,  407.  is^ 
however,  decisive  upon  this  point. 

[c]  2  Bos.  &  PuU.  265.  Ward  v» 
Harris* 

Id]  It  should  be  observed,  that  the 
learned  Serjeant  is  here  speaking  of  a 
conveyanceof  a  reversion  made  previous 
to  the  statute  of  Anne,  and  pleaded  after 
that  statute,  the  2d  section  of  which  ex- 
tends the  statutes  of  jeofails  to  judg- 
ments by  defaults,  and  the  9th  and  IQth 
sections  of  which  abolish  the  necessity 
of  attornment. 
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which  is  the  fact ;  upon  what  ground 
then  can  the  court  presume  any  attorn- 
ment ?  The  judgment  by  default  affords 
none,  for  that  only  admits  such  facts  as 
are  alleged.  Therefore,  if  such  de- 
fects should  be  held  to  be  aided  after  a 
judgment  by  default,  it  might  frequently 
happen  that  the  court  would  give  judg- 
ment for  the  plaintiff,  where  he  is  not 
entitled  to  recover.  But  where  a  ver' 
diet  has  established  the  grant,  that  is  a 
sure  ground  whence  the  court  can 
presume  attornment,  because  without 
proof  of  it,  the  plaintiff  could  not  have 
made  out  his  title  as  bargainee  of  the 
reversion.  So  where  a  grant  of  a  rever- 
sion, a  rent-charge,  an  advowson,  or 
any  other  hereditament,  which  lies  in 
grant,  and  can  only  be  conveyed  by 
deed, -be  pleaded,  but  is  not  alleged  to 
have  been  dy  deedf  or  if  a  feoffment 
be  pleaded  without  livery  [e] ;  so  that 
the  grantee  or  feoffee  does  not  shew  in 
himself  a  perfect  title;  yet,  if  the  grant 
or  feoffment  be  put  in  issue,  and  found 
by  the  jury,  the  verdict  cures  such 
imperfection  by  the  common  law. 
Hutt.  54.  Lightfoot  v.  Br^htman, 
1  Term  Rep.  145.  Spieres  v.  Parker. 
But  such  defect  is  a  fatal  objection  after 
a  judgment  by  default,  for  the  reason 
above  given.  Also  where  a  promise 
depends  upon  the  performance  of  some- 
thing to  be  first  done  by  him  to  whom 
the  promise  is  made,  and  in  an  action 
upon  such  promise  the  declaration  does 
not  aver  performance  by  the  plaintiff, 
or  that  he  was  ready  to  perform,  and 
there  is  a  verdict  for  the  plaintiff;  such 


omission  is  cured  by  the  verdict  by  the 
common  law,  but  is  a  fatal  objection 
after  a  judgment  by  default,  for  the  ob- 
jection holds  exactly  the  same  as  if  it 
had  been  upon  demurrer.  2  Burr.  899. 
Collins  V.  Gibhs.  So  in  an  action  for  a 
malicious  prosecution,  it  is  necessary  to 
allege  in  the  declaration  that  the  pro- 
secution is  at  an  end.  2  Rich.  3.  9. 
l{oh.9l67.fVaterer\.  Freeman.  10  Mod. 
209,  210.  Parker  v.  Langlei/.  2  Vin. 
Abr.  35.  MSS.  Blackgrave  v.  Oden. 
Doug.  215.  Fisher  v.  Bristato.  2  Term 
Rep.  225.  Morgan  v.  Hughes,  The 
want  of  this  averment  is  cured  after 
verdict.  Post.  228.  Skinner  v.  Gunton. 
1  Sid.  15.  Wine  v.  Ware.  But  is  fatal 
upon  demurrer,  or  after  a  judgment 
by  defaidt :  for  the  origin^  prosecution 
may  either  be  determined,  or  it  may 
still  be  regularly  going  on;  and  how 
can  the  court  say  which  of  the  two  is 
the  fact?  But  where  there  is  a  verdict 
for  the  plaintiff,  it  is  a  necessary  in- 
ference that  it  was  proved  on  the  trial 
that  the  original  prosecution  was  at  an 
end.  [/] 

But  where  there  was  any  defect,  omis- 
sion, or  imperfection,  though  in  form 
only,  in  some  collateral  parts  of  the 
pleading,  that  were  not  in  issue  between 
the  parties,  bo  that  there  was  no  room  to 
presume  that  the  defect  or  omission  was 
supplied  by  proof,  a  verdict  did  not  cure 
them  by  Uie  common  law.  As  in  the 
above-cited  case  from  Croke's  Reports, 
where  the  replication  did  not  aver  that 
the  cattle  were  levant  and  couchant  upon 
the  plaintiff's  land,  a  verdict  in  favour 


[e]  But  it  seems  that  livery  need  not 
be  pleaded  in  any  case,  for  it  is  a  ne- 
cessary circumstance  implied  by  law; 
Co.  Litt.  SOS.  b.  Plowd.  149.  Throck- 
merion  v.  Tracey ;  which  was  on  de- 
murrer to  a  plea  in  bar. 

[/]  See  also  1  Brod.  &  Bing.  224. 
J>ttVty  V.  Hirst.    9  East,  47S.  Amey  v. 


Long.  5  B.  &  A.  634.  Pippet  v.Heam  ; 
in  which  case  it  was  held,  that  a  count 
for  maliciously  indicting  the  plaintiff  for 
perjury  without  setting  out  the  indict- 
ment, is  good  after  verdict ;  but  this,  it 
should  seem,  is  by  the  statutes  of  jeo- 
fails. 
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of  the  prescription  did  not  cure  this 
defect ;  for  the  only  point  in  issue  was 
the  prescriptive  right  of  common,  and 
therefore  the  fact  of  the  cattle  being 
levant  and  couchant  upon  the  plain- 
tiff's land,  or  not,  was  not  at  all  neces- 
sary to  be  proved  before  the  jury.   But 
as  it  was  an  extremely  hard  case,  that 
after  a  cause  had  been  tried  upon  the 
merits,  judgment  should  either  be  stayed 
or  reversed  for  defects  in  form  in  such 
collateral  matters :  such  defects  were 
helped  after  verdict  by  the  statutes  of 
jeofails,  and  are  now  after  a  judgment 
'by  defkult,  by  virtue  of  the  statute  of 
queen  Anne.    See  Oilb.  H.  C.  B.  third 
edition,  ld7«  1^9.  141, 142.    So  where 
an  administrator  brings  debt  on  a  bond, 
and  does  not  allege  in  the  declaration 
btf  tohom  administration  toa$  granted^ 
and  defendant  pleads  non  est  factum^ 
and  Ihere  is  a  verdict  for  the  plaintiff, 
the  verdict  does  not  cure  this  defect 
by  the  common  law,  because  it  was  not 
necessary  Xo  be  proved  6n  this  issue,  the 
title  of  the  administrator  not  being  in 
question.     But  this  defect  is  remedied 
after  verdict  by  the  statute  of  jeofails 
(16&17€ar.2.  c.8.),   and  therefore 
after  a  judgment  by  default  since  the 
statute  of  Anne.    1  Salk.  37.  Gidley  v. 
WUliams.    S.  C.  1  Ld.  Raymond,  634. 
4  Mod.  133.  Mason  v.  Hanson*   Upon 
the  same  principle  a  verdict  did  not  at 
the  common  law  cure  other  defects  in 
form,  such  as  the  want  of  giving  colour, 


misjoining  of  the  issue,  discontinuance, 
&c.  which  are  helped  after  verdict  by 
statute  32  H.8.  c.  30.:  nor  the  want  of 
an  original  or  judicial  writ :  nor  the  in- 
sufficient return  of  the  sheriff,  which  are 
remedied  after  verdict,  by  the  statute 
18  Elis.  c.  14.:  nor  a  yariance  between 
the  original  writ  and  declaration,  which 
was  aided  after  verdict  by  the  statute 
21  Jac.  1.  c.  IS.:  nor  did  a  verdict  cure 
an  immaterial  traverse,  the  omission  of 
a  profert^  of  vi  r/  armis^  of  contra  pa* 
eentf  of  hoc  paratus  est  verificaref  of 
proui  patet  per  recordum  ;  all  which  de- 
fects, together  with  many  others,  are 
helped  after  verdict  by  the  statute  16  & 
17  Car.  2.  c.  8.  [g] ;  and  the  benefit  of 
these  statutes  is  extended  to  judgments 
by  default  by  the  statute  of  Anne.  [A] 
But  still,  if  the  plaintiff  either  states  a 
defective  title,  or  totally  omits  to  state 
any  title  or  cause  of  action,  a^erdict 
will  not  cure  such  defect,  either  by 
the  common  law,  or  by  the  statutes 
of  jeofails;   for  the  plaintiff  need  not 
prove  more  than  what  is  expressly  stated 
in  the  declaration,  or  is  necessarily  im- 
plied from  those  facts  which  are  stated. 
Doug.  658.  Rushton  v.  Asphudl.  Cowp. 
825.    2  Salk.  662.  Buxendin  v.  Sharp. 
I  Salk.  365.  Crotdherr.Ml^.  3Burr. 
1728.  Weston  v.  Mason.    Per,  Yates  J. 
3  Wils.  275.       1  Term  Rep.    141— 
146.  Spieres  v.  Parker.     >  Term  Rep. 
472.  Bishop  V.  Hayward.  Gilb.  H.  C.  B. 
141,    142.   [t]       Notwithstanding    it 


[g']  And  by  stat.  5  Geo.  1.  c.  13. 
antf  defect,  whether  in  form  or  sub- 
stance in  an  original  writ  or  bill,  is  cured 
after  verdict. 

[A]  It  must  be  dbserved,  that  two 
of  the  instances  above  mentioned,  xnz» 
the  want  and  the  imperfection  of  an 
original  writ,  are  expressly  excepted 
in  the  statute  of  Anne ;  the  words  of 
which  are,  **  so  as  there  be  an  original 
writ  or  bill  and  warrants  of  attorney 


duly  filed  according  to  the  law  as  is  now 
used."  See  post.  318  a ;  and  2  Sau^d. 
101  r. 

[t]  So  where  in  an  action  on  the  case 
for  an  injury  to  the  plaintiff's  reversion 
in  a  yard,  the  dedanttion  stated  injuries 
in  terms  which  most  aptly  applied  to 
the  possession  only,  and  there  was  no 
allegation  that  the  plaintiff  had  been 
injured  in  his  reversionary  estate  in  the 
premises,  the  court,  after  verdict  for 
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\B,  as  we  have  seen,  so  material  to 
distinguish  between  defects  helped 
ailer  verdict  by  the  common  law,  and 
by  the  statutes  of  jeofails,*  in  order  to 
apply  them  to  cases  of  judgments  by 
default,  yet  we  very  oflen  find  that 
there  is  no  sort  of  distinction  made  be- 
tween thfe  two  cases  by  many  of  our 
reporters  and  writers  upon  the  snbject. 
In  The  King  v.  Bishop  ofLandaff^  2  Str. 
1006.,  which  was  a  qaare  impedit^  the 
declaration  alleged  a  seisin  in  the 
crown  of  the  advowson,  but  no  pre- 
sentation* *  The  seisin  was  traversed, 
and  a  verdict  thereon  for  the  crown. 
The  question  was,  whether  the  want 
of  alleging  a  presentation  was  cured 
by  the  verdict.  The  court  wap  of  opi- 
nion it  was;  but  lord  Hardwicke  is 
made  to  say^  that  it  was  bo  cured  by 
virtue  of  the  16  4r  17  Car.  2.  ca.  8. 
But,  with  great  submission^  it  should 


seem  that  the  report  is  inaccurate 
because,  from  the  whole  of  lord  Hard- 
toicke's  argument,  it  is  plain  that  the 
ground  upon  which  the  court  gave  their 
opinion  was,  that  a  presentation  mtist  of 
necessity  have  been  proved  upon  the  trial f 
otherwise  the  jury  could  not  have  found 
a  seisin  in  the  crown;  which  is  the 
principle  upon  which  defects  are  held 
to  be  cured  by  a  verdict  by  the  common 
law.  And  in  this  light  is  the  case  con- 
sidered in  the  law  of  Nisi  Pr/iM,  122. 
So  Sir  ^William  Blackstone  in  his  Com- 
mentaries states  with  correctness  the 
principle  upon  which  defects  are  held 
to  be  aided  by  a  verdict  by  the  common 
law ;  but  the  two  example^  idiich  he 
adduces  to  illustrate  the  principle,  are 
both  of  them  instances  of  defects  aided 
after  verdict  by  the  statutes  of  jeofails. 
Bhick.  Comm.  39^,  395. 


the  plaintiff)  held  that  the  omission  was 
not  cured,  and  judgment  was  arrested. 
1  M.  &  S.  234.  Jackson  v.  Pesked.  So 
in  debt  on  2  &  3  Ed.  6.  c.  1.  for  not 
setting  out  tithes,  air  omission  ta  state 
that  the  tithes  had  been  payable  within 
forty  years  next  before  the  act,  was 
held  fatal  after  verdict  for  the  plaintiff. 


4  B.  &  A.  655.  BuU  v.  Howard.  The 
distinction  is  one  which  has  been  often 
remarked  between  a  defective  state- 
ment of  a  title  or  cause  of  action,  and 
a  statement  of  a  defective  title  or  cause 
of  action.  The  former  is  cured  by  ver- 
dict, or  by  the  statutes  of 'jeofiiils ;  the 
latter  is  not. 


Skinner  versits  Gunton,  Lyou,  and  Leason. 

Hil.  20  &  21  Car.  II.  Regis.    Rol. . 

A  CTION  for  a  /ori/  the  plaintiff  decUres  that  the  de- 
-^^  fendantSy  on  the  3d  day  of  March^  in  the  20th  year  of 
the  reign  of  our  lord  the  now  king^  at  London^  to  wit,  in  the 
parish  of  St.  MaTy4e'Bom,  in  the  ward  of  Cheap^  by  a  con- 
spiracy  between  them  there  Jlrst  thereof  liad  to  aggrieve  and  im- 
poverish the  said  plaintiff,  and  to  cause  the  said  plaintiff  to  be 
arrested  at  the  suit  of  the  sdd  William  Guntouj  (one  of  the  de- 
fendants,) and  to  deter  the  friends  and  neighbours  of  the  said 
plaintiff  from  becoming  bail  for  the  said  plaintiff,  to  the  intent 
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Case  34. 


ac.   iVent. 
12.  18.     Sir 
T.  Rayin.  176. 
3  Kcb.  473. 
476.  497. 
Action  against 
three,  that  they 
pep  compnti* 
ikmeminiereot 
habUanh  nialj-. 
dously  iiro- 
cured  the  plain*. 
ti£Lto  be  held 
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Skinner  v.  that  the  said  plaintiff  shduld  be  detained  in  prison  for  want  of 
Gustos,  j,^^  ^^ ^  ^  without  any  just  cause  to  lose  and  be  deprived  of 
Leason.  ^^  liberty,  without  any  just  cause  levied  and  aflSrmed  in  the 
^»  y^  ■  ^  name  of  the  said  WiUiam,  (namely,  the  said  Guntanj  one  of 
Aourfi  oniy"  ^^^  defendants,)  a  certain  plaint  of  a  plea  of  trespass  upon  the 
oiu;  be  found  case,  to  the  damage  of  the  said  fViUiam  of  SOO/.  against  him 
In*iuch  action  ^®  ^aid  plaintiff,  at  the  suit  of  the  said  William^  in  the  court 
the  declaration  of  record  holdoi  before  Sir  Dennis  Gauden  knight,  then  one 
tfut  tfae/rsf  mIL  of  the  shei£  of  the  city  of  London^  in  his  compter,  according 
istoroinated;  to  the  custom  from  time  whereof  the  memory  of  man  is  not 
such  aTennent  to  the  ONitrary  used  in  the  same  city,  and  him  the  said  plain- 
'  eST^  **!?*  ^^^  ^y  virtue  of  the  said  plaint,  caused  and  procured  to  be 
want  of  venne  arrested  and  imprisonedi  and  to  be  detained  in  prison  for  the 
T^^l^^t.  space  of  twenty  days  and  nights;  whereas  in  fact  the  said  de- 
ls fr  17  Car.  2.  fendant  Gunton^  at  the  time  of  levying  and  affirming  the  said 
*'  ^*  plaint  against  him  the  said  plaintiff,  had  not  any  just  cause  of 

action  against  him  the  said  plaintiff,  to  the  plaintiff's  damage 
of  200/.  and  thereupon  he  brought  this  action ;  to  which  all 
the  defendants  pleaded  not  guQty.  And  the  jury  found  the 
defendant  Gunton  guilty,  and  assessed  the  dami^es  to  102.  and 
costs ;  and  the  other  two  defendants  were  acquitted.  And  in 
last  Hilary  term,  upon  the  motion  of  Saunders  for  the  defend- 
ant, the  judgment  was  stayed  until  this  term. 

And  now  Saunders  in  arrest  of  judgment  took  three  excep- 
tions: 1.  That  there  was  no  venue  laid  where  the  plaint  was 
levied,  or  the  plaintiff  taken  by  virtue  thereof.  2.  That  it 
was  not  alleged  by  the  plaintiff  in  his  declaration,  that  the 
[  229  ]  plaint  levied  in  the  compter  was  determined  either  by  noI^« 
suit,  or  by  discontinuance  or  ver^ct  agunst  the  plaindff 
there;  for  otherwise  tlie  plaintiff  hath  commenced  his  action 
too  soon.  As  in  an  action  upon  the  case,  or  conspiracy,  for 
falsely  indicting  one  of  felony,  the  plaintiff  should  shew  that 
he  was  acquitted  of  the  indictment  before  he  can  bring  his 
action.     F.  N.  B«  114,  115.  (1)      S.  That  here  is  an  action 

(1)  S.P.  2  Ric.  3. 9.    Hob.  267.  Wo-  Fisher  v.  Bristoto.    2  Term  Rep.  225. 

ierer  v.  Freeman.    10  Mod.  209,  210.  Morgan  v.  Hughes.    Willes  Rep.  517. 

Parker  v.  Langley.     2  Vin.  Abr.  35.  Huntw  v.  French.     1  Salt  15.  Robins 

MSS.  Blackgrave  v.  Oden.    Doug.  ?05.  v.  Robins,  [a] 

[a]  ^So  in  the  analogbus  action  for  it  is  not  sufficient  to  produce  a  judge^s 

maliciously .  arresting    or   holding  to  order  to  stay  proceedings  on  payment 

bail,  tlie  plaintiff  must  state  and  prove  of  costs,  and  to  prove  the  costs  piud. 

that  the  first  action  is  determined.  And  1  Esp.  Ni.  Pri.  Cas.80.  Kirks.  French* 
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of  cofuprrff^  which  charges  the  defendants,  that  per  conspira-   Skinner  v* 

iionem  inter  eos  habitam^  they  caused  a  plaint  to  be  levied,  and    ^unton, 

the  now-plaintiff  to  be  arrested  thereon,  and  all  the  defend-     Leason. 

ants,  except  one,  (namely,  Gtmton^)  are  acquitted,  and  there-  v»      y      ^  f 

(ore  this  action  fails;   for  one  defendant  cannot  conspire 

alone;  as  is   F.  N.  B.  115.  E.;    and  although  the  plaintiff 

might  have  an  action  upon  the  case  against  the  three  defendants, 

or  one  defendant  only,  and  if  one  had  been  convicted  thereon, 

the  plaintiff  should  have  judgment  against  him,  yet  here  the 

plaintiff  has  chosen  an  action  of  conspiraof^  which  is  found 

against  him;  because  the  defendant  Gunton  alone  coiild  not 

levy  a  plaint,  and  cause  the  plaintiff  to  be  arrested  71^  conspi- 

rationetnj  as  this  action  supposes.     And  conspiracy  lies  for 

divers  other  matters  than  for  fidse  or  malicious  indictments, 

where  the  life  of  a  person  is  put  in  jeopardy ;  as  for  disoeit  in 

suing  an  action  against  me,  and  procuring  another  to  appear 

in  my  name  without  my  knowledge,  whereby  I  lose  my  land. 

F.  N.  B.  116.     So  for  felsely  and  maliciously  indicting  one  of 

trespass ;    3  Ass.  pi.  IS.  • ;   and  several  cases  arie  put  in  j-^"*^*"' 

F.  N.  B.  f ,  where  conspiracy  lies  for  trespasses  or  disceits;  tpincy,  S5. 

Wherefore  he  prayed  that  the  judgment  should  be  arrested*  "^  ^^^* 

Sed  non  allocantur* 

For,  as  to  the  first  exception,  the  court  said,  that  if  there 
were  no  venue,  yet,  after  verdict,  it  is  aided  by  the  new  sta- 
tute of  16  &  17  Car.  2.  c.  8.,  the  cause  being  tried  in  the  pro^ 
per  county  where  the  action  was  laid.  But  here  is  a  good 
venue;  for  it  is  said  that  the  defendant,  at  London,  in  the 
parish  of  St.  Mary^le^Baw^  in  the  ward  of  Cheap,  caused  the 
plaint  to  be  levied  before  the  sheriff;  and  all  the  subsequent 


Per  Lord  Kenyan  C.  J*    But  it  is  suffi-  place  <<  in  the  court  of  our  lord  the  king, 

cient  to  produce  a  rule  to  discontinue  before  the  king  himself/'  and  the  proof 

on  payment  of  costs,    and  prove  the  wasof  a  trial  at  niit/inWy  and  acquittal 

costs  paid.      1  Stark.  49*   Bristou)  v.  in  banc^  the  variance  was  held  fatal. 

Heynood.     4  Campb.  213.  S.C.     So  11    East,    508.   Woodford   v.  Ashley, 

the  lord   chancellor's  order  for  a  su-  But  an  allegation,  "  that  the  plaintiff, 

persedeas,  is  not  sufficient  evidence  in    by  a  jury  of  the  county  of- ,  was 

an  action  for  maliciously  issuing  out  a  duly  and  in  lawful  manner  acquitted/' 

commission  of  bankrupt.    3  Campb.  60.  was  held  sufficient  reddendo  singula  sin* 

Poyntan  v.  Forster.     If  the  mode  in  gulis ;  that  is  to  say,  that  the  plaintiff 

which  the  prosecution  or  action  was  was  found  not  guilty  by  the  jury,  and 

determined  be  stated,  it  must  be  proved  acquitted  by  the  court.    Willes,  517. 

as  stated.    Therefore,  where  it  was  al-  Hunter  v^  French.      See  Selwyn's  Ni. 

leged.that  the  trial  and  acquittal  took  Pri.  1031  • 
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Skinnsb  v.  matter  refers  to  the  said  venue  (2)9  and  therefore  a  good  venue 
GuNTOM,     ^ug  inj^j^    ^^j  as  to  the  second  exception,  the  court  answer* 
Leason.     ^'  ^^  perhaps  it  might  have  been  material  upon  a  demur- 
^        7      ■  ^  ^^9   bu^  ^^^  ^^  verdict  has  found  the  defendant  guilty, 
namely,  that  he  has  levied  a  plaint,  and  caused  the  plaintiff 
to  be  arrested  thereon  without  camci  so  that  the  court  cannot 
entertain  any  doubt,  because  it  appears  that  the  defendant 
had  not  any  cause  of  action  for  levying  the  plaint    And  the 
court  said,  that  now  it  may  be  intended  that  the  plaint  was 
determined;  but  they  did  not  r^;ard  whether  it  was  deter^ 
mined  or  not;  for  if  the  defendant  would  have  had  advantage 
thereof,  he  ought  to  shew  it,  but  he  has  passed  it  over  by  his 
plea  of  not  guilty,  and  a  verdict  is  found  against  him.  (S) 
And  as  to  the  third  exception,  the  court  said,  it  was  an  action 
[  £80  3      Of  I  the  C€ue^  and  therefore  the  plaintiff  shall  have  judgment 
against  the  defendant  whom  the  verdict  is  found  against,  al- 
though the  two  other  defendants  are  acquitted*     And  the 
substance  of  the  action  was  the  tmdue  arresting  of  the  plaintifl^ 
and  not  the  congnracy.    Wherefore  the  jdaintiff  had  his  judg- 
ment by  rule  of  the  court,  except  Morton  justice^  who  was  of 
opinion  that  it  was  an  action  of  conspiracy,  and  that  two  of 
the  defendants  being  acquitted,  the  plaintiff  could  not  have 
judgment  agaiiist  the  thiixl.  —  Note:  It  seems  to  me. that  the 
plaintiff  ought  not  to  have  had  judgment  in  this  case,  because 
it  appears  to  be  a  formed  action  of  conspiracy  by  these  words* 
namely,  per  congnrationem  inter  eos  habUam.    And  the  ver- 
dict has  falsified  the  declaration ;  because  by  the  acquittal  of 
all  the  defendants  but  one,  the  verdict  has  in  effect  found  that 
it  was  not  by  conspiracy^  as  the  plaintiff  has  declared     See 
F.  N.  B.  116.  K.  L.  that  a  writ  of  conspiracy  lies  against  one 
only  for  indicting  another  of  trespi^s,  or  other  fidsi^*  al- 
though it  does  not  lie  against  one  only^  for  indicting  him  of 
felony.    But  this  appears  to  be  understood  of  an  action  upon 
the  case,  mtkout  these  words  per  conspirationem  /  for  one  man 
only  cannot  be  said  to  conspire  with  himsdf.  (4) 

(2)  S.P.  1  Lutw.  4'87*  Popev,  St.  of  coosgintcjy  properly  so  called,  did 
lAger.  Cro.  Jac*4^.  Taylor  y.  fVelsted*  not  lie  at  the  common  law  in  any  case^ 
Ibid.  S62.  Moylc  t.  Exoer.  1  Show,  but  where  the  conspiracy  was  to  indict 
180.  Clayton  y.  CoaUworth.         ,  the  party  either  ^^IrvoiOA  or,y^&iiiy»  by 

(3)  See  ante,  p.  228.  note  (1).  which  Us  life  was  in  danger,  and  he 
'  (4)  The  judgment  of  the  court  had  been  acquitted  of  the  indictment 
teems  to  be  right,  notwithstanding  this  hy  verdict;  and  such  writ,  it  is  tme^ 
observation  by  the  reporter.     A  writ  could  only  have  been  .brought  against 
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two  penoiiB  at  least.  F.  N.  B.  114.  D. 
116.  K.  Carth.417.  SavUle-v.  Roberts. 
But  all  the  other  cases  of  conspiracy; 
called  in  the  old  books  tort^  qfcon^ 
spiracyf  are  in  truth  nothing  else  but 
actwru  upon  the  case^  and  not  properly 
writs  of  conspiracy ;  though  in  most, 
if  not  in  all  of  them,  it  was  usual  to 
insert  the  words  per  conepirationem  in* 
tereoihabttams  and  Meie  actions,  It  was 
always  held,  might  be  brought  against 
one  person  only.  F.  N.  B.  114.  D. 
116.  A.K.  Garth.  417.  They  seem 
either  to  have  been  first  given  by,  or 
at  least  to  have  been  first  introduced 
after,  the  statute  of  2lBt  (commonly 
called  SSd)  of  Edw.  1.,  which  gives 
the  form  of  the  writ  in  these  actions, 
**  ad  respondendum^  &c.  de  pladto  con' 
<<  tpkrationis et tramgremonit**  1 1  H.7« 
26.  a.  In  the  present  case,  there 
seems  to  be  no  doubt  that  it  is  only  an 
action  upon  the  case  in  the  nature  of  ai 
conspiracy.  Tor  the  damage  sustained 
by  the  plaintiff  is  the  ground  of  the 
action,  and  not  the  conspiracy.  Carth. 
416.  Bull.  Ni.  Frius,  14.  The  action 
is  stated  to  be  for  a  tort^  and  it  is  also 
alleged  in  the  memorandum  to  be  in  a 
jiUa  of  trespass  upon  the  case.  And  it 
appears  from  several  authorilaes  that 
the  words  **  per  conspirationem  inter  eos 
** prehabttamf**  inserted  in  the  writer 
declaration,  do  not  convert  it  into  a 
fisrmed  action  of  conspiracy,  but  it  is 
nevertheless  an  action  upon  the  case ; 
and  those  words  are  mere  surplusage 
intended  as  matter  of  aggravation,  and 
therefore  not  necessary  to  be  proved 
to  support  the  action.  Thus,  where  an 
action  in  the  nature  of  a  conspiracy 
was  brought  against  two  for  falsely  in* 
dieting  the  plaintiff  in  a  foreign' county 
contrary  to  thcftatute  of  8  H.  6;  c.  10. 
in  order  to  outlaw  him,  and  the  writ 
was  conspiraioerunt ;  one  of  the  defend- 
ants appeared,  and  the  question  was, 
whether  the  plaintiff  could   proceed 


against  him  alone.  It  was  objected  ia 
that  case,  as  it  was  in  this,  that  the 
word  cons]^rafoerunt  implied  a  joint  act4 
But  it  was  adjudged  hy  Hussey  C.  J. 
and  Fairfax  justice,  that  the  action  was 
founded  on  a  tort^  and  ^erefore  main- 
tainable against  one  only,  though  the 
word  conspiraverunt  was  in  the  writ; 
11  H.  7.  25.  b.  26.  a.  Bro.  Con- 
spiracy, S8.;  which  case  is  cited  and 
approved  of  by  Lord  Holt,  in  giving 
the  judgment  of  the  court  in  SaviUe  v. 
BobertSf  lLd.Raym.S79.  So  where 
an  action  of  conspiracy  was  brought 
against  two  for  citing  the  plaintiff  into 
the  ecclesiastical  court,  and  the  declar- 
ation was  j9frco»jptra^nem€icoii/%cfenr- 
tionem  inter  eos  nuditiosejactf  one  was 
acquitted  and  the  other  found  guilty, 
and  judgment  was  given  against  him. 
2  Inst.  562.  So  in  an  action  agamst 
three  perscms  for  indicting  the  plaintiff 
of  felony,  the  declaration  statedj  that 
the  defendants  per  conspirationem  inter 
eos  habiiam,  &c  two  were  acquitted,  and 
one  found  guilty,  and  judgment  against 
hun ;  1  Rol.  Abr.  111.  pi.  5.  Palk  v. 
Dunning;  see  also  the  same  point 
laid  down  in  1  Rol.  Abr.  112.  pi.  9. 
2  Roll.  Abr.  70S.  pL  52.  Cto.  Car. 
^S9.  Mills  r.  Mills.  Sir  W.  Jones,  94. 
Smith  v.  Cmnshaw.  And  it  appears 
from  several  of  the  old  precedents,  that 
it  was  usual  formerly  in  actions  upon 
the  case  in  nature  of  a  conspiracy,  to 
insert  in  the  declaration  the  words 
**  per  conspirationem  inter  eos**  (if  the 
action  was  against  two),  or  **  inter  the 
<<  defendant  et  guendam  A."  (if  the 
action  was  against  one  only),  **  adtunc 
*•  et  ibidem  pr^abitam.'*  Winch's^En- 
tries,  104.  Robinson's  Entries,  68. 
Heme's  Pleader,  147.  So  tiiat  it 
clearly  appears  from  these  cas^,  that 
the  judgment  of  the  court  was  war- 
ranted by  forme^autfaorities ;  and  it  has 
also  beenfonfirmed  by  sidwequent  cases. 
As  where  in  an  action  upon  the  case 
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in  the  nature  of  a  conspiracy  against 
four  persons,  the  declaration  stated, 
that  the  defendants  **  per  canspira^ianetn 
**  inter  eoshabttam,*'  &c.  it  Was  said  by 
Hob  C.  J.  thiU  this  bemg  an  action  up- 
on the  case  in  the  natureof  a  conspiracy, 
all  might  be  acquitted  to  one,  and  he 
be  found  guilty,  notwithstanding  the 
words  "  per  canspirationem*'*  6  Mod. 
169.  Muriel  t.  Tracy.  So  where  in  an 
action  against  several,  the  declaration 
stated  that  thed^fendants by comiina^on 
and  conspiracy^  did  procure,  &c.  the 
defendants  were  all  found  not  guHty^ 
except  one,  against  whom  there  was  a 
verdict.  It  was  moved  in  arrest  of 
judgment,  that  upon  this  record  it  ap- 
peared the  declaration  was  false;  for  a 
conspiracy  cannot  be  by  one,  but  be- 


tween two  at  the  least.  But  it  was  an- 
swered and  resolved  by  the  court,  that 
in  a  writ  of  conspiracy  it  is  true,  but  in 
an  action  upon  the  case  it  is  otherwise; 
and  though  this  be  like  the  others,  yet 
it  is  not  the  same.  And  this  diversity 
has  been  often  alhwed  in  this  court. 
2  Show.  50.  Pollard  Y.Evans.  East,  31. 
Car.  2.  See  also  Sir  T.  Raym.  180. 
Price  V.  Crofts.  Bull.  Ni.  Pri.  14.  And 
the  present  case  has  been  often  cited 
as  a  leading  one  in  subsequent  cases. 
5  Mod.  22S,  224.  The  King  v.  Thorpe. 
Ibid.  409.  Roberts  v.  Savilie.  1  Com. 
Dig.  Actions  upon  the  case  for  con- 
spiracy (CI.)  1  Hawk.  P.  C.  c.  72. 
s.  8.  1  Wils.  210.  StMey  v.  Mott.  See 
9  East,  361.  Purcdl  ^.Macnamara.  \b] 


[i]  In  a  writ  of  conspiracy  it  must 
be  averred,  that  the  plaintiff  was  /ortu- 
Jully  acquittedf  so  as  to  be  able  to  plead 
auterjbits  acquit  to  a  second  indict- 
ment. Selwyn's  Ni.  Pri.  1025.,  and 
the  authorities  there  referred  to.  But 
in  an  action  on  the  case,  it  is  sufficient 
if  the  bill  be  returned  ignorantusf  or 
the  indictment  be  coram  nonjudiee;  or 
the  party  be  acquitted  on  a  defect  in 
the  indictment.  Ibid ;  and  particularly 
4T.IL247.  Wicks  y.  Fentham.  5  B. 
&  A.  634.  Pippet  v.  Heam.  1  Dowl. 
&  Ryl.  266.  S.  C.  But  even  in  an 
action  on  the  case,  if  it  be  atteged  that 
the  plaintiff  was  lawfully  acquitted,  such 
allegation  is  not  proved  by  jproof  of  an 
entry  of  noUe  prosequi.  I  Salk.  21. 
Goddard  v.  Smith.  6  Mod.  261.  S.  C. 
**  The  grounds  of  an  action  for  a  mali- 
cious prosecution  are,  malice  either  ex- 
pressed or  implied ;  want  of  probable 
cause ;  and  an  injury  sustained  by  the 
plaintiff,  either  in  his  person  by  impri- 
sonment, his  reputation  by  the  scandal, 


or  in  his  property  by  the  expence.  If 
the  plaintiff  cannot  prove  any  such  in- 
jury, be  cannot  maintain  the  action.** 
Selwyn's  Ni.  Pri.  1026.,  citing  9  East, 
361.  Purcdl  V.  Macnamara.  4  Burr. 
1971.  Farmer  v.  Darling.  5  Taunt. 
187.  Byne  v.  Moore.  I  Marsh,  12. 
S.  C.  It  is  sufficient  if  malice  and  want 
of  probable  cause  be  proved  as  to  some 
of  the  charges  contained  in  the  indict- 
ment, though  others  may  be  true. 
4  Taunt.  616.  Reed  v.  Taylor.  So  in 
an  action  for  a  malicious  arrest,  malice' 
and  want  of  probable  cause  must  be 
stated  and  proved.  And  it  is  not  suffi- 
cient to  shew  merely  that  the  first  ac- 
tion was  not  proceeded  in ;  4  Taunt.  7. 
Sinclair  v.  Eldred  f  nor  that  the  plain- 
tiff was  held  to  bail  after  payment  of  the 
debt,  where  such  holding  to  bail  may 
be  otherwise  accounted  for.  1  Bos.  & 
Pull.  388.  Scheibd  v.  Fairbaim.  2  Bos. 
&  Pull.  129.  Gibson  v.  Chdters.  3  East, 
314.  Page  v.  Wiple.  5  Price,  1.  James 
V.  Francis. 
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Mich.  Anno  20  R^is  nunc.      Rol.  710. 

X<»«'fn>l'nE   it  remembered,   that  heretofore,   to  wit,  in 
to  wit.  J  J3  Easter  term,  in  the  19th  year  of  the  reign  of 
our  lord  Charles  the  Second,  now  king  of  England^  &c.  before 
our  lord  the  king  at  Westminster^  came    William   Thursby 
esquire,  and  Thomas  Hall  esquire,  assignees  of  Theophibis  earl 
of  lAncdhiy  by  George  Hill  their  attorney,  and  brought  here 
into  the  court  of  our  said  lord  the  king  then  there,  their 
certain  bill  against  Anthony  Plant  gent,  otherwise  called  Aru- 
thony  Plant  of  Founngham^  in  the  county  o{  Lincoln^  gent  in 
the  custody  of  the  marshal,  &c.  of  a  plea  of  covenant  broken ; 
and  there  are  pledges  of  prosecution,  to  wit,  John  Doe  and 
Richard Boe;  which  said  bill  follows  in  these  words,  to  wit: 
London,  to  wit,  WiUiam  Thursby  esquire,  and  Thomas  Hall  Deciantioo  in 
esquire,  assignees  of  Theq]^ilus  earl  of  Lincoln,  complain  of  <^^°*°^ 
Anthony  Plant  gent.,  otherwise  called  Anthony  Plant  of  Food- 
inghamj  in  the  county  oi  Lincoln,  gent,  being  in  the  custody  of 
the  marshal  of  the  marshalsea  of  our  lord  the  king,  before  the 
king  himself,  of  a  plea  of  breach  of  covenant ;  for  that  whereas 
the  said  right  honourable  Theophibts  earl  of  Lincoln,  on  the 
12th  day  ofjune,  in  the  14th  year  of  the  reign  of  his  present     [  2S1  ] 
majesty,  was  seised  of  the  manor  of  Fomngham,  in  the  county  ^*^|J^^' 
of  Lincoln,  together  with  all  its  rights,  members,  and  appur-  Uiepremiaea 
tenances,  and  of  all  the  messuages,  lands,  tenements,  and  he-  ^i^^ll^tobe 
reditaments  hereafter  mentioned  to  be  demised  to  the  said  demised  for 
Anthony  Plant,  in  his  demesne  as  of  freehold,  for  the  term  of 
his  natural  life.     And  beimr  so  thereof  seised,  he  the  said  earl,  Apd  being  w 

«  -  -  m  ,'t  w       -w  •      •       •       aeised,  the  said 

on  the  same  day  and  year  aforesaid,  at  London,  to  wit,  m  the  evi  by  inden- 
parish  of  St.  Dunstan  in  the  West,  in  the  ward  of  Farringdon  ^^^ 
Witfiout,  by  a  certain  indenture  made  between  the  said  earl,  defendant, 
by  the  name  of  the  right  honourable  Theophilus  earl  of  iin-  ^^^Sit  ^ 
coin,  of  the  one  part,  and  the  said  Anthony,  by  the  name  of 
dnthony  Plant  of  Faaoingham,  in  the  county  of  Lincoln,  of  the  Frafert. 
other  part,  (which  other  part,  sealed  with  the  seal  of  him  the 
said  Anthony,  they  the  said  WiUiam  and  ITiomas  bring  here 
into  court,  the  date  whereof  is  the  same  day  and  year  afore- 
said,) for  the  considerations  mentioned  in  the  said  indenture^ 
demised^  granted,  and  to  &rm  let,  to  the  said  Anthony,  the 
several  messuages,  lands,  tenements,  and  hereditaments  fol- 
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Thujrsbt  lowing :  that  is  to  aay,  all  that  messuage  in  Fomngham  afore- 
^p.  Plant.  ^  swd,  newly  built  and  erected  in  the  place  where  stood  a  house 
P^u^jgjJ  formerly  odled  or  known  by  the  name  of  John  Bamaris 

ioiaef  with  a  certain  yard  called  CastUyardy  in  Fomngham 
aforesaid,  then  or  late  in  the  tenure  or  occupation  of  the  said 
Anthony  Plants  and  all  that  piece  of  hind  wherton  a  cottage, 
late  in  the  occupation  of  John  Eoberts^  stood;  and  also  all  that 
piece  of  land  upon  which  stood  a  cottage  or  tenement,  late  in 
the  occupation  of  James  Thomson^  or  his  assigns ;  and  all  that 
dose  of  pasture  called  H<qmeUf  containing  by  estimaticm  104 
acres,  whether  more  or  less,  theretofore  in  the  tenure  or  occu- 
pation of Sichard  Wright,  or  his  assigns;  and  also  all  that 
dose  called  Lambavft,  containing  by  estimation  22  acres, 
whether  more  or  less,  theretofore  in  the  tenure  or  occupation 
of  Henry  Hydes,  or  his  assigns ;  and  also  all  those  doses  of 
pasture  known  by  the  name  or  names  of  Male^eid  and  Dam- 
hiBSf  containing  by  estimation  50  acres,  whether  more  or  less, 
theretofore  in  the  tenure  or  occupation  of  Loit  Male,  derk,  or 
his  assigns ;  and  also  all  that  dose  of  pasture,  containing  by 
estimation  104  acres,  whether  more  or  less,  known  by  the 
name  of  Galley-dose  i  and  all  that  dose  of  mendow  called 
Brethrenbeckj  containing  by  estimation  22  acres,  whether  more 
or  less,  theretofore  in  the  tenure  or  occupation  of  Ifintrence 
Goodman  or  his  assigns;  and  all  that  one  cottage,  late  in  the 
possession  of  John  Wright;  and  also  all  that  dose  of  pasture 
commonly  called  the  House-close,  or  the  WeU  Coney  Gree,-  and 
all  that  dose  of  pasture  commonly  called  the  East  Coney  Gree 
and  Foxes  Holes,  theretofore  in  the  tenure  or  occupation  of 
C  ^32  3  Anthony  Hodgkin  or  Httmphry  Byal  or  their  assigns ;  and  all 
that  messuage  or  tenement,  theretofore  in  the  possession  of 
Bichard  Gunny  or  his  assigns;  and  all  that  dose  of  pasture 
called  by  the  name  of  Milnefield,  containing  by  estimation 
59  acres,  whether  more  or  less;  and  one  dose  of  pasture  called 
by  the  name  of  Greysfidds  and  all  that  one  other  close  called 
by  thenameofiStooUSow-dos^,  as  then  divided  into  two  parts; 
and  one  other  dose  called  Peasdaless  and  one  other  dose 
called  MUnefieldi  and  one  other  dose  called  GiUpitts;  and 
all  that  cottage  late  in  the  possession  of  the  widow  Payri-- 
man  ;  and  all  that  one  other  cottage  late  in  the  tenure  or  pos- 
session of  the  widow  Sandbfs  and  all  that  cottage  then  or  late 
in  the  possession  of  John  Clark  i  and  all  that  cottage  then  or 
late  in  the  possession  of  Henry  Garrett  or  his  assigns;  and  all 
that  messuage,  dwelling-house,  or  fiurm,  then  or  late  in  the 
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tenure  of  JTumasBennett  or  his  assigns;  that  is  to  say,  one  close     Thursby 
of  pasture  called  or  known  by  the  name  of  Damin-dose,  con-  ^  P'  Plant.  ^ 
taining  12  acres,  whether  more  or  less;  and  one  other  close, 
called  the  CasUe  Orchard^  containing  14  acres,  whetlier  more 
or  less ;  one  other  close,  called  the  Parson's  Close^  containing 
9  acres,  whether  more  or  less ;   one  small  close  of  pasture, 
called  Craverfs  Close^  containing  two  acres,  whether  more  or 
less;  one  close  of  pasture,  called  Saoage^closey  containing  three 
acres,  whether  more  or  less ;  one  other  dose,  calledBratcnccti^S- 
dale^  containing  22  acres,  whether  more  or  less;  and  also  one 
pieoe^  called  the  Carnfieldy  containing  40  acres,  whether  more 
or  less;  and  all  bams,  stables,  edifices,  ways,  commons,  pro- 
fits, and  commodities  thereunto  belonging  or  appertaining; 
and  all  that  messuage  late  in  the  tenure  or  occupation  of  Tho^ 
mas  ifixan  or  his  assigns ;  and  all  those  two  doses,  commonly  . 
called  by  the  name  or  names  of  Beaconrclose  and  Sandpit^  con- 
taining in  the  whole,  by  estimation,  108  acres,  whether  more 
or  less,  and  late  in  the  tenure  or  occupation  of  Richard 
Wright  vokd  Thomas  Wright  or  their  assigns;   and  all  that 
piece  or  parcel  of  land,  called  by  the  name  oiEoeret  Wittcws^ 
containing  by  estimation  22  acres,  whether  more  or  less,  late 
in  tlie  tenure  or  occupation  otjohn  Sale  or  his  assigns;  and 
also  all  that  close  of  pasture,  called  by  the  name  of  Greenfield^ 
containing  by  estimation  40  acres,  whether  more  or  less,  late 
in  the  tenure  or  occupation  of  John  Ldtherland  or  his  assigns; 
and  all  that  piece  or  parcel  of  land,  known  by  the  name  of 
the   West  part  of  Craoonfield;   together  with  certain  closes 
called  Ihy  Ijeaze  and  Strong  Leaze^  containing  in  the  whole, 
by  estimation,  60  acres,  whether  more  or  less,  and  late  in  the 
tenure  or  occupation  of  Thomas  Crown  or  his  assigns ;  and  all 
those  two  small  cottages  late  in  the  possession  of  the  widow 
Bee  or  her  assigns  :  all  which  said  messuages,  cottages,  and     [  233  ] 
premises  are  situate,  Ijring,  and  being  in  the  parish,  townships, 
fields,  and  precincts  of  Fowingham  aforesaid,  and  Walcottj  or 
one  of  them  in  the  said  county  of  Lincoln^  and  then  or  late 
were  in  the  tenure  or  occupation  of  the  said  Anthony  Plants 
his  tenants  or  assigns,  (except  as  in  the  said  indenture  is  men- 
tioned to  be  excepted,)  and  the  reversion  and  reversions,  re- 
mainder and  remainders,  of  the  said  me3suages,  lands,  and  pre- 
mises, with  their  and  every  of  their  appurtenances  (except 
as  bef(^e  excepted) ;  to  have  and  to  hold  the  said  messuacres^  Babanium  to 

,       *-.ijj  •  J  ji  the  defendant, 

cottages,   lands,   and  premises,   and  every  part  and  parcel 
thereof,  (except  as  before  excepted*)  with  their  and  every  of 
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Thursbt 
V.  Plant. 


from  Lady-day 
then  last  pasty 
Ibr  twen^-one 
yean, 


at  the  rent  of 
570^.  U.  4d, 
payia>1e  half, 
yearly. 


Covenant  for 
payment  of  the 
rent. 


their  i^purtenances,  to  the  said  Anthamf  Plants  hb  executors, 
administrators,  and  assigns,  from  the  feast  of  the  Anmrndation 
of  the  Blessed  Virgin  Mary  then  last  past  before  the  date  of 
die  said  indenture,  for  and  during  the  full  end  and  term  of 
21  years  then  next  following,  and  fully  to  be  complete  and 
ended,  yielding  (1)  and  paying  therefore  yearly,  and  every 
year,  during  ^e  said  term,  to  the  said  earl,  his  heirs  and 
assigns,  the  rent  or  sum  of  61QI.  Is.  4fd.  of  lawful  money  ci 
England^  on  the  feasts  of  Si.  Michael  the  Archatigd^  and  the 
Anuunciation  of  our  Blessed  Lady  Mary^  by  even  and  equal 
portbns,  at  or  in  the  audit-chamber  in  Senqningham^hall  in 
the  said  county,  without  any  deduction,  rate,  assessment^  or 
taxation  imposed  or  to  be  imposed  upon  the  premises,  or  any 
part  thereof  by  any  law  whatsoever.  And  the  said  Anthony 
Plant  did  for  himself,  his  heirs,  executors,  and  administra- 
tors, covenant  and  grant  to  and  with  the  said  earl  of  Lincoln^ 
his  heirs  and  assigns,  by  the  said  indenture,  that  he  the  said 
Anthofy  Plants  his  executors,  administrators,  and  assigns, 
should  yearly,  and  in  every  year,  during  the  said  term,  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  said  earl,  his  heirs 
and  assigns,  the  said  yearly  rent,  on  the  days  and  at  the  place 
aforesaid,  in  which  the  same  should  be  payable^  without  any 
deduction  as  aforesaid,  as  by  the  said  indenture  (among  other 
things)  more  fiiUy  appears.  (2)     By  virtue  of  which  said  de*> 


(1)  An  action  of  debt  or  covenant 
lies  for  non-payment  of  the  rent,  on  this 
word  yielding^  in  a  lease  for  years ;  for 
it  is  an  agreement  to  pay  the  rent, 
which  will  make  a  covenant.  1  Roll. 
Abr.  519.  pi.  la  1  Sid.  266.  HMier 
V.  Casbord.  1  Sid.  447.  So  if  the 
lease  be,  yielding  such  a  rent,  free  and 
clear  from  all  manner  of  taxes,  charges, 
and  impositions  whatsoever,  covenant 
lies  if  the  lessee  does  not  pay  the  whole 
rent,  discharged  of  ail  taxes  before  or 


afterwards  imposed.    Garth.  135.  GUes 
y*  Hooper. 

(2)  Here  the  plaintiff  has  set  out  all 
the  parcels  in  the  declaration,  as  they 
are  described  in  the  indenture  of  lease ; 
by  which  means  the  record  runs  into 
a  great  length.  But  it  is  not  only  un- 
necessary, but  dangerous,  to  make  long 
recitab  of  a  deed  in  the  dedaratioo, 
because  they  are  liable  to  variances  and 
formal  objections,  [a]  It  is  held,  that  the 
true  way  of  declaring  upon  a  deed  of 


[a]  For  this  reason  the  consideration 
of  a  lease  should  never  be  stated,  for  if 
it  be  stated  wrongly,  and  the  defend- 
ant plead  non  estjactum^  the  variance 
will  be  fatal.  2  B.  &  A.  765.  Swalloto 
V.  Beaumont.  Chitty's  Rep.  518.  S.C. 
So  in  a  description  of  parcels,  the  word 
'<  storehouses,"  instead  of"  storehouse,*' 


was  held  a  fatal  variance,  4  M.  &  S. 
470.  Hoar  v.  MiU.  So  <*  the  cellar- 
beer  field,**  instead  of  *'  the  aller-beer 
field."  9  East,  187.  Pitt  v.  Green.  See 
also  6  Taunt.  894.  Morgan  v.  Edtoards. 
2  Marsh,  96.  S.C.  1  Campb.  195. 
Bowditch  V.  Mofffdey. 
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mise,  fae  the  said  Anthony  afterwards,  to  wit,  on  the  19th  day 
oijune^  in  the  14>th  year  abovesaid,  at  Fomt^ham  aforesaid, 
in  the  county  aforesaid,  entered  into  the  said  tenements  so  as 
aforesaid  demised  to  him,  and  was  thereof  possessed,  and  held 
the  same  until  the  26th  day  of  March  last  past  And  the  said 
AtUhonyh&ng  so  thereof  possessed,  and  the  said  earl  being  so 
as  aforesaid  seised  of  the  reversion  of  the  said  tenements,  lie 
the  said  earl,  after  the  making  of  the  said  indenture,  to  wit, 
on  the  15th  day  o{  November^  in  the  17th  year  of  the  reign 
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By  Turtue 
whereof  the 
defendant 
entered  into  the 
premiaes,  and 
was  possessed. 
The  earl  grants 
hit  rerenion  by 
deed  to  the  - 
plaintifik. 


demise,  is  to  set  out  that  part  only  of 
the  lease  which  is  necessary  to  entitle 
the  pl^ntiff  to  recover,  and  to  state  no 
more  of  the  covenants,  than  those  on 
which  breaches  are  assigned ;  and  even 
then,  the  plaintiff  is  not  bound  to  set 
forth  the  material  parts  in  letters  and 
toordsf  it  is  sufficient  to  state  the  substance 
and  legal  effect*  The  courts  very  much 
discountenance  an  unnecessary  prolixity 
of  pleading,  and  animadvert  upon  it 
by  referring  the  pleading  to  the  proper 
officer  to  strike  out  the  impertinent 
matter,  and  making  the  party  pay  the 
costs  of  it.  Doug.  667.  Bristaw  v. 
Wright,  Therefore  in  an  action  of 
covenant  for  non-payment  of  rent,  it  is 
sufficient  to  allege  in  the  declaration, 
that  the  plaintiff  on  such  a  day  and 
year,  at  such  a  place,  by  a  certain  in- 
denture made  between  him  of  the  one 
part,  and  the  defendant  of  the  other 
part,  (which  the  plaintiff  brings  here 
into  court,)  demised  to  the  defendant, 
certain  premises  particularly  mentioned 
and  described  in  the  said  indenture  (in- 
stead of  setting  out  the  parcels,  as  is  too 
frequently  done),  except  as  therein  is  ex- 
cepted, to  hold  the  same  to  the  defend- 
ant, except,  &c«  for  a  certain  term  therein 
mentioned,  and  still  unexpired,  yielding 
the  rent  of  /.  payable  on,  &c. ; 

and  then  state  the  covenant  for  pay- 
ment of  the  rent,  the  entry  of  the  de- 
fendant, and  the  breach  in  not  paying 


80  much  rent  due.  Or,  if  the  action 
be  for  the  breach  of  any  other  cove- 
nants, the  plaintiff  needs  only  state, 
**  ata  certain  rent  payable  by  the  defend-' 
<'  ant  to  the  plaint^  as  in  the  said  inden* 
*^  ture  is  mentioned,^'  and  then  set  forth 
those  covenants,  and  the  breach  of  them. 
Cowp.665.  Dnndasss* Lord  Weymouth. 
Ibid.  727.  Price  y.  Fletcher.  Where 
the  plaintiff  declares  in  covenant  upon  a 
demise  by  himself,  he  is  not  obliged  to 
set  out  any  title  to  the  lands,  &c.  de- 
mised, but  may  begin  his  declaration 
with  stating  that,  **  whereas  by  a  certain 
**  indenture,  &c.  hedemised^  &c."  1  Str. 
230, 2Sl.  Aleberryv.Walby.  Cart.  S2. 
Lib.  Plaic.  97.  Lill.  Ent.  ISO.  Ul. 
But  in  an  action  by  an  assignee  of  the 
reversion,  he  must  set  out  the  title  of  the 
lessor  to  the  demised  premises,  that  it 
may  appear  he  had  such  an  estate  in  the 
reversion  as  might  be  legally  assigned  to 
the  plaintiff.  Clift's  Ent.  21 S.  pi.  7. 
Lill.  Ent.  1S2.  1B5.  ante,  231.  Al- 
though the  entry  of  the  lessee  into  the 
demised  premises  is  usually  averred  as 
in  this  precedent,  yet  such  averment 
is  not  necessary;  for  he  is  liable  to 
debt,  or  covenant,  for  rent,  by  virtae  of 
the  contract,  if  he  has  not  entered :  so 
is  the  assignee  of  the  lessee.  1  Salk.209. 
1  Ld.  Raym.  170.  S.  C.  and  Walker  v. 
Reeves.  Dougl.461.n.  1.  See  ante,  203. 
note  1.  [£]  The  plaintiff  need  not  de- 
clare upon  any  more  of  the  deed  than 


[b]  Neither  is  it  necessary  in  an  ac-    reversion,  to  whom  the  privity  of  con* 
tion  of  covenant  by  the  assignee  of  the    tract  is  transferred  by  stat.  32  H.  8. 
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Thursbt     of  our  lord  Charles  the  Second,  now  king  o(  England,  8tc.  by 

V.  Plant,  ^  jjjj  ^^^  indenture  (3),  made  at  London  aforesaid,  in  the  parish 

'  and  ward  aforesaid,  between  the  said  earl,  by  the  name  of 

TheqphUttS  earl  oi  Lincoln  of  the  one  part,  and  the  said  WU^ 


the  covenant,  although  there  be  a  pro- 
viso or  condition  which  goes  in  ddfea- 
sance  of  the  covenant,  for  this  ought  to 
come  from  the  other  side*  As  where  the 
plaintiff  declared,  that  the  defendant  co- 
venanted to  deliver  to  him  1500  measures 
of  saltpetre  before  such  a  day,  and  that 
he  had  not  done  it.  The  defendant 
prayed  oyer  of  the  deed  in  which  the 
covenant  was  as  before,  provided  that  if 
any  ndtforiune  happen  hyfire  or  water  to 
diiohle  htm,  he  shall  be  exaued^  and  plead- 
ed that  he  was  disabled  by  fire;  on 
issue  joined  thereon  and  verdict  for  the 
plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  there  was  a  variance 
between  the  deed  upon  which  the  plain- 
tiff declared  and  that  produced  into 
court,  for  one  is  absolute  and  the  other 
conditional;  but  judgment  was  given  for 
the  plaintiff,  for  he  need  not  declare 
upon  any  more  of  the  deed  than  the 
covenant,  and  it  is  the  defendant's 
business  to  shew  the  proviso,  which  goes 


in  defeasance  of  the  covenants.  1  Lev. 
88.  EUiottr.Blake.  S.P.  iTermRqp. 
640.  645.  Hothamr.  East  India  Com-' 
pony,  [c] 

(3)  At  the  common  law  a  reversion 
could  only  be  granted  by  deed  or  fine ; 
and  such  grant,  together  with  the  at- 
tornment of  the  tenant  (while  attorn- 
ments were  necessary),  was  held  to  be 
of  equal  notoriety  with,  and  therefore 
equivalent  to,  a  feoffinent  and  livery  of 
lands  in  immediate  possession.  Co.Litt. 
172.  a.  3  Rep.  63.  a.  Lincoln  Collie 
case.  2  Black.  Comm.  317.  There- 
fore in  a  declaration  by  an  assignee  of 
the  reversion,  it  is  necessary  to  shew 
that  the  reversion  was  assigned  to  him 
by  deed  orjine^  otherwise  it  is  erroneous, 
iJthough  he  states  an  attornment  by 
the  lessee.  Cro.  Car.  143.  Long  v. 
Nethercote*  Shev.lSS*  BeelyY.Purry. 
But  the  lessee  of  a  term,  demised  by 
deed,  might  by  the  common  law  assign 
his  term  by  parol,  and  such  assignee 


c.  34.  Indeed  before  the  stat.  4  &  5 
Ann.  c  16»  s.  9.  the  entry  of  the  les- 
see must  in  such  an  action  have  been 
stated,  wherever  the  reversion  was  con- 
yeyed  by  a  common4aw  conveyance; 
because  without  his  attornment  the 
grant  of  the  reversion  would  not  have 
been  good,  and  he  could  not  attorn 
before  entry.  Co.  Litt.  46.  b.  and  Litt. 
sec.  567*  But  since  the  stat.  of  Anne, 
attornment  being  unnecessary,  the  en- 
try of  the  lessee  is  also  unnecessary. 

[c]  But  if  there  be  an  exception  con- 
tained in  the  covenant  itself,  and  the 
declaration  state  the  covenant  as  an 
absolute  one  without  noticing  the  ex- 
ception, the  variance  is  fatal  on  non  est 
Jacttan.     4  Campb.  21.   Tempany  v. 


Bumand.  See  also  11  East,  640. 
Hawdl  V.  Richards,  per  Lord  EUenbo- 
rough  C.J.  A  proviso  is  properly  the 
statement  of  something  extrinsic  of 
the  subject  matter  of  a  covenant,  which 
shall  go  in  discharge  of  that  covenant 
by  way  of  defeasance  x  an  exception  is 
a  taking  out  of  the  covenant  some  part 
of  the  subject  matter  of  it.  If  these  be 
right  definitions,  the  plaintiff  need  never 
state  a  proviso,  but  must  always  state 
an  exception :  and  whether  particular 
words  form  a  proviso  or  an  exception, 
will  not  in  any  way  depend  on  the 
precise  form  in  which  they  are  intro- 
duced, or.  the  part  of  a  deed  in  which 
they  are  found. 
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iiam  Tkurdjy  and  Thomas  HaU^  by  the  names  of  William     Thursbt 
Tkursiy  of  the  Middle  Temple,  London,  esqniie,  and  Thomas  ^p-P^-ant,^ 
HaU  of  DumingUm,  in  the  county  oiLdncoln,  esquire,  of  the 
other  part,  (one  part  of  which  said  indenture,  sealed  with  the 
seal  of  him  the  said  earl,  is  to  the  court  of  our  said  lord  the 
king  now  here  shewn,  the  date  whereof  is  the  same  day  and 
year  aforesaid,)  he  the  said  earl,  for  the  considerations  men^ 
tioned  in  the  sold  indenture,  did  grant,  bargain,   sell,   and 
demise  to  the  said  William  Tkarsby  and  Thomas  HnUy  their 
executory  administrators,  and  assigns,  all  the  messuages,  cot- 
tages, lands,  and  premises,  so  as  aforesaid  mentioned  to  be  de- 
mised to  die  said  Anthony  Plant,  (among  other  things,)  by  the 
names  of  all  that  the  said  honor,  castle,  and  manor  ofF&ay 
ingham  aforesaid,  with  their  rights,  members,  and  appurte- 
nances, and  all  the  messuages,  lands^  meadows,  pastures,  mills, 
waters,  ways,  easements,  profits,  and  commodities,  royal  juris- 
dictions, escheats,  forfeitures,  wai&,  wastes,  court  of  view  of 
frankpledge,  tenements,  and  hereditaments  to  the  said  honor, 
castle^  manor,  lands,  and  premises  belon^ng,  reputed,  or  taken 
to  be  party  parcel,  or  member  thereof  and  all  other  lands, 
tenements,  and  hereditaments  of  him  the  said  earl  in  Fow- 
ingham  and  WakoU,  in  the  said  county  of  Lincoln^  or  either  of 
them,  andthe  reversion  and  reversions,  remainder  and  remain- 
ders of  the  premises,  and  all  rents,  services,  and  profits  reserved, 
du^  or  payable  upon  any  lease  or  grant  of  the  premises, 
or  any  part  diereo^  and  all  the  estate,  right,  title,  interest, 
daim,  and  demand  of  him  the  said  earl  of,  in,  and  tp  the  said 
premises,  with  their  and  every  of  their  appurtenances :  to  have  to  hold  to  the 
and  to  hold  the  said  honor,  castle,  and  manor,  and  premises  [jjj^nf  ^^^ 
to  the  said  William  Thurshy  and  Thomas  Hall,  their  executors,  ycmrs,  if  tho 
administrators,  and  assigns,  fi*om  the  feast  day  of  S^*  Michael  ^  ^eS!^\d 
the  Archof^d  then  last  past  before  the  date  of  the  sud  in-  so  long  live. 
denture,  for  and  during  and  unto  the  full  end  and  term  of 
21  years  then  next  following,  and  fully  to  be  complete  and 

could  maintain  an  action  of  covenant  statute  29  Car.  2.  c.  S.  s.  S.  assign  his 

against  the  lessor,  for  any  covenant  term  by  deed  or  note  in  writing,  yet  in 

contained  in  the  deed  which  run  with  an  action  by  the  assignee  of  the  term 

the  land,  as  for  quiet  enjoyment,  or  the  against    the    lessor  upon  a  covenant 

like.      Cro.  Eliz.  373*  436.      Noke  v.  contained  in  the  indenture  of  demise, 

Axoder.   S.  Q.  Moor,  419.;   and  dted  the  assignee  is  not  bound  to  state  in  the 

3  Rep.  63.  a.  Lincoln  CoUegei  case.    So  declaration  that  the  term  was  assigned 

at  this  day,  it  is  conceived,  that  not-  to  him  by  deed  or  'writing.     See  6  Rep. 

withstanding  the  lessee  must  now  by  38.  b.  BeUamv^  case. 
Vol.  I.  B'b 
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ended,  if  the  said    earl  and  Elizabeth  countess  of  Uncotn 
J  should  so  long  live,  as  by  the  said  indenture  (among  other 


The  defendant    things)  likewise  more  fully  appears.      To  which  said   last- 

**^™!!f  A^^**  mentioned  grant,  he  the  said  Anthony  afterwards,  to  wit,  on 

reversion.  the  26th  day  of  September^  in  the  18th  year  of  the  reign  of 

our  said  lord  the  now  king,  at  London  aforesaid,  in  the  parish 

and  ward  aforesaid,  attorned  (4)  and  agreed.     By  means  of 


(4)  An  attornment  at  the  common 
law  was  an  agreement  of  the  tenant  to 
the  grimt  of  the  seignory,  or  of  a  rent ; 
or  of  the  donee  in  tail,  or  tenant  for  life 
or  years,  to  a  grant  of  a  reversion,  or 
remainder  made  to  another.  Co.  Lit. 
309.  a.  2  Black.  Comm.  288.  And  the 
attornment  was  necessary  to  the  perfec- 
tion of  the  grant.  However,  the  ne- 
cessity of  attornment  was  in  some  mea- 
sure avoided  by  the  statute  of  uses ;  as, 
by  that  statute,  the  possession  was  im- 
mediately executed  to  the  use ;  1  Term 
Rep.  384— 386.  Birch  v.  Wright;  and 
by  the  statute  of  wills,  by  which  the 
legal  estate  is  immediately  vested  in  the 
devisee.  Yet  attornment  continued  af- 
ter this  to  be  necessary  in  many  cases. 
But  both  the  necessity  and  efficacy  of 
attornments  have  been  almost  totally 
taken  away  by  the  statutes  4  &  5  Anne, 
c^l6.  S.9,  10.  and  11  Geo.  2.  c.  19. 
s.  11.  By  the  former  of  those  statutes 
it  was  enacted,  '<  that  all  grants  or  con- 
''  veyances  of  any  manors  or  rents,  or 
"  of  the  reversion,  or  remainder  of  any 
**  messuages  or  lands,  shall  be  good  and 
^'  effectual,  without  any  attornment  of 
*'  the  tenants  of  any  such  manors,  or 
"  of  the  land  out  of  which  such  rent 
''  shall  be  issuing,  or  of  the  particular 
"  tenants  upon  whose  particular  estates 
^  any  such  reversions  or  remainders 
''  shall  be  expectant  or  depending,  as 
<<  if  their  attornment  had  been  had  and 


*<  made :  provided,  that  no  such  tenant 
''  shall  be  prejudiced  or  damaged  by 
'^  payment  of  any  rent  to  any  such 
^<  grantor,  or  conusor,  or  by  breach  of 
'^  any  condition  for  non-payment  of 
*'  rent,  before  notice  shall  be  given  to 
"  him  of  such  grant  by  the  conusee  or 
'<  grantee."  [d]  By  the  latter  statute 
it  was  enacted,  '*  that  the  attornments 
"  of  tenants  to  strangers  claiming  title 
'<  to  the  estate  of  their  landlords  shall 
''be  absolutely  null  and  void,  to  all  io- 
*'  tents  and  purposes  whatsoever ;  and 
<<  that  the  possession  of  their  respective 
''  landlord  or  landlords,  lessor  or  les- 
''  sors,  shall  not  be  deemed  or  con- 
''  strued  to  be  in  anywise  changed, 
"  altered,  or  affected  by  any  such  at- 
'*  tomment  or  attornments :  provided, 
"  that  nothing  herein  contained  shall 
*<  extend  to  vacate  or  afiect  any  atr 
'''  tomment  made  pursuant  to,  and  in 
''  consequence  of,  some  judgment  at 
''  law,  or  decree,  or  order  of  a  court  of 
"  equity,  or  made  with  the  privity  and 
"  consent  of  the  landlord  or  landlords, 
''  lessor  or  lessors,  or  to  any  mortgagee, 
''  after  the  mortgage  is  become  for- 
<<  feited."  The  first  statute  having 
made  attornment  unnecessary,  and  the 
other  having  made  it  inoperative,  it  is 
now  held  not  to  be  necessary  either  to 
aver  it  in  a  declaration  in  covenant,  or 
plead  it  in  an  avowry  or  other  pleading 
whatever.  Doug.283.Afof«  v.Ga&moTtf. 


[rf]  Notice  of  the  title  of  cestui  que 
trust  has  been  held  sufficient  to  entitle 
his  trustees  to  maintain  an  action  as 


grantees  of  the  reversion  against  the 
tenant,  without  attornment.  16  East, 
99.  Lundey  v.  Hodgson. 
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\(^hich  said  last-mentioned  grant  and  attornment,  they  the  said     Thursbt 

William  Thttrsby  and  Thomas  Hall  were  possessed  of  the  rever-  .  ^'  P^-ant. 

sion  of  the  said  tenements  with  the  appurtenances  in  form  " 

aforesaid  demised  to  the  said  Anthony^  and  of  the  said  rent. 

And  the  said  William  and  Thomas  say,  that  '<  although  they 

**  have  well  and  faithfully  kept  and  performed  all  and  singular 

**  the  covenants  and  agreements  in  the  saidjlrst-mentioned  indent"      [  235  ] 

"  ure  above  specified  on  the  part  of  the  said  earl  and  his  assigns 

**  to  be  observed f  performed^  or  JulfiOed,  according  to  tlie  force, 

**  form,  and  effect  of  the  said  indenttcre  (5)  :'*  in  fact,  they  the  Breach. 

said  William  and  Thomas  say,  that  the  said  Anthony  has  not 

paid,  or  caused  to  be  paid,  to  the  said  William  and  Thomas,  or 

either  qfthem\6),  the  sum  of  285/.  and  Sd.  due  to  them  of  the 

said  rent,   for  the  half  of  one  year  ended  on  the  feast  of 


(5)  The  words  in  Italics  are  now, 
generally  omitted,  being  mere  words  of 
form ;  for  it  is  held,  that  in  the  assign- 
ment of  the  breach  of  covenant,  it  is 
not  necessary  to  aver  a  general  per- 
formance on  the  plaintiff's  part.  2  Mod. 
S09.  Hill  V.  Thorn.  Gas.  temp.  Hardw. 
S4>d,  S44.  Jodderell  y.  CotoeO. 

(6)  The  words  *•  or  caused  to  be  paid  " 
are  inserted,  because  the  covenant  is, 
*'  that  the  defendant  would  pay,  or 
**  cause  to  be  paid,*'  the  rent ;  and 
therefore  the  breach  assigned  is  as  ge- 
neral as  the  covenant ;  and  the  words 
•*  or  either  of  them'*  are  used,  in  order 
to  obviate  an  objection,  that  the  defend- 
ant might  have  paid  the  rent  to  one  of 
the  plaintifi.  But  it  is  held  not  to  be 
necessary  to  add  the  disjunctive  words 
in  either  case.    As  where  in  covenant^ 


the  words  were  in  the  disjunctive,  as 
here,  **  to  pay  or  cause  to  be  paid  to 
**  them  or  any  of  them,"  and  the  breach 
was,  that  the  defendant  ^*  did  not  pay 
*^  to  them ;"  it  was  objected,  that  the 
breach  ought  to  have  been  so  large  as 
to  exclude  both  ways,  by  either  of 
which  the  act  might  be  done;  that, 
though  the  plaintiffs  say  the  defend- 
ant did  not  pay,  yet  he  may  have 
caused  to  be  paid;  and  though  they 
charge  a  non-payment  to  all,  yet  there 
might  be  a  payment  to  one  of  them, 
which  is  enough  within  the  words  of  ^ 
the  covenant.  Dut  the  objection  was 
over-ruled  ;  for  by  the  court,  he  that 
causes  to  pay,  pays  :  and  if  the  defend- 
ant has  paid  the  money  to  one  of  them, 
he  may  plead  it  in  his  discharge.  1  Str. 
2S1.  Aleberry  v.  Walby.  [<?] 


[tf]  So  where  there  are  several  de- 
fendants, an  averment  that  **  they  have 
**  not  paid"  is  sufficient ;  for  payment 
by  one  is  payment  by  all.  But  in  scire 
facias,  on  a  recognizance  of  bail,  con- 
ditioned that  if  J.^.  and  G.K.  be  con- 
demned they  shall  pay  or  render,  after 
an  allegation  that  J,B.  was  condemned, 
it  18  not  sufficient  to  aver  that  J,B,  and 
O.K.  did  not  pay  or  render,  without 


adding  "  nor  did  either  of  them."  4  M. 
&  S.  S3.  Wilkinson  v.  Thorley.  For  al- 
though payment  by  one  would,  be  a 
pajrment  by  both,  yet  a  render  of  one 
is  not  a  render  of  both ;  and  consist* 
ently  with  the  allegation,  B.^  against 
whom  only  the  judgment  was,  might 
have  rendered,  which  would  have  been 
sufficient    to    discharge    the    recogni* 


zance. 
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Averment  of 
the  life  of  the 
earl  and 
countess  of 
Lincoln. 


Thursby  verstis  Plant. 

SL  Michael  the  Archangel,  which  was  in  the  18th  year  aibre- 
saidy  and  the  like  sum  of  285/^  and  Sd.  due  to  them  of  the 
said  rent,  for  another  half  of  one  year  ended  on  the  feast  of 
the  Annunciation  of  the  Blessed  Firkin  Mary  last  past ;  which 
said  several  sums  of  money  the  said  Anthony  ought  to  have 
paid,  or  caused  to  be  paid,  to  the  said  tVilliam  and  Thomas  on 
the  said  feast  days,  according  to  the  force,  form,  and  effect  of 
-the  said  first-mentioned  indenture.  And  so  the  said  Anthony 
{although  often  required)  has  not  kept  the  said  covenant  between 
the  said  earl  and  his  assigns  and  the  said  Anthony,  but  has 
broken  the  same,  and  to  keep  the  same  with  the  said  WiUiam 
and  Thomas  has  hitherto  altogether  refused^  and  yet  refuses  (7), 
to  the  damage  of  them  the  said  WiUiam  and  Thomas  of  600/L ; 
and  therefore  they  bring  suit,  &c.;  witli  (8)  this,  that  they 


(7)  So  these  words  in  Italics  are 
mere  form  and  superfluous;  for  there 
being  a  breach  of  covenant  alleged  be- 
fore, it  is  held  unnecessary  to  make  a 
repetition  of  it  in  the  conclusion.  Cro. 
Jac.  298.  Barmicke  v.  Gybson,  Sir  T. 
Jones,  229.  Coppin  v.  Slaymaker*  3  Keb. 
396.  Streeting  v.  Hinde. 

(8)  Averment  is  two-fold,  general 
end  particular.  A  ^mera/ averment  is 
in  the  words  "  et  hoc  paratus  est  veriji' 
"  care,"  and  is  the  conclusion  of  every 
plea  in  abatement  or  bar,  or  of  repli- 
catfons,  or  other  pleading  (except  de- 
clarations, or  avowries)  containing  af- 
firmative matter.  [/]  A  particular 
averment  is,  as  when  the  life  of  tenant 
for  life,  or  tenant  in  tail,  is  averred. 
Co.  Litt.  362.  b.  In  this  case,  the 
continuance  of  the  lives  of  the  earl  and 
countess  of  Lincoln,  or  of  the  life  of 
one  of  them,  is  the  very  essence  of  the 
continuance  of  the  plaintifTs  reversion : 
it  must  therefore  be  averred,  that  they 
are  alive,  or  at  least  that  one  of  them 
is  living,  in  order  to  support  the  action. 


There  is  a  difference  between  an  estate 
of  inheritance  in  fee-simple,  and  a  par- 
ticular estate  for  life.  For  where  an 
estate  is  derived  from  tenant  in  fee- 
simple,  whether  absolute  or  qualified, 
as  bishop,  dean,  or  the  like,  the  law 
intends  a  continuance  of  the  estate,  if 
the  contrary  does  not  appear,  and  there- 
fore it  needs  not  be  averred :  but  where 
the  estate  is  derived  from  one  who  has 
only  a  particular  estate,  as  for  life,  the 
continuance  of  such  estate  must  be 
averred,  for  the  law  does  not  intend  the 
continuance  of  the  life  without  an  aver- 
ment. Plow.  431.  a.  Smith  v.  Stapleton. 
1  Lutw.  S57.  Lamplugh  v.  Shiers^  So 
he  who  claims  under  tenant  pur  outer 
vie,  ought  to  aver  the  life  of  cestui  que 
vie.  Moor,  306.  335.  EnglefieWs  case, 
2d  exception.  Plow.  31.  a.  Colthirst  v. 
Bejushin,  Bro.  Estates,  18.  Pleadings, 
24.  Co.  Litt.  303.  b.  Hard.  80.  82. 
Attom^'General  v.  Buckeridge*  So  if 
the  defendant  avows  for  rent  on  a  lease 
for  years,  if  three  persons  so  long  live, 
be  ought  to  aver  that  one  of  them  is 


[y^  The  general  plea  of  bankruptcy 
given  by  stat.  5  Geo.  2.  c.  30.  s.  7.  is 
an  exception.  It  must  conclude  to  the 
country.    1  P.  Wms.  249.  Miles  v.  IVil- 


liams.  And  the  plaintiff  cannot  reply 
specially.  2  M.  &  S.  549.  Wilson  v. 
Kemp, 


Pasch.  21  Car.  II.  Regis. 
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the  said  William  and 'Thomas  will  verify  that  the  said  earl 
and  countess  of  Lincoln  are  yet  living  and  in  full  life,  to  wit, 
at  London  aforesaid,  in  the  parish  and  ward  aforesaid. 

And  now  at  this  day,  to  wit,  on  Friday  next  after  the  mor-  Pica. 


Thursby 
V.  Plant. 


alive.  2  Mod.  93.  Ingram  v.  Tathill. 
$.C.  1  Mod.  216*  217.  So  if  the  avowry 
be  for  rent  on  a  lease  for  years  "  if  the 
"  lessee  so  long  live"  he  ought  to  aver, 
that  the  lessee  is  living.  Dal.  101.  See 
Co.  Lit.  42.  a.  note  (6).  There  is  a 
difference  of  opinion,  whether  a  person 
who  claims  under  tenant  in  tail,  is  bound 
to  aver  the  life  of  tenant  in  toil,  in  the 
continuance  of  the  estate  tail.  In  Plow. 
431.  a.  it  is  said,  that  when  a  lease  is 
derived  from  tenant  in  tail,  the  inherit- 
ance shall  be  intended  to  continue  in' 
him,  and  he  in  the  inheritance,  until  the 
contrary  is  shewn.  And  in  Sir  T.Jones, 
181, 182.  Cockman  v.  Farrer,  1  Lutw. 
355.  2  Lutw.  1226.  Weekes  y.  Peachy 
and  Birdal  v.  CaretVf  there  cited,  it  was 
adjudged,  that  an  estate-tail  shall  be 
intended  to  continue,  until  the  contrary 
is  shewn.  On  the  other  hand,  in  Bro. 
Pleadings,  24.  Estates,  18.  Co.  Litt. 
303.  b.  362.  b.  it  is  laid  down,  that 
whoever  claims  under  tenant  in  tail, 
ought  to  aver  the  life  of  tenant  in  tail 
in  pleading.  But  the  better  opinion 
seems  to  be,  that  it  is  not  necessary  to 
aver  the  life  of  tenant  in  tail,  or  the 
continuance  of  the  estate-tail.  For,  to 
proceed  by  steps,  if  tenant  in  tail  tnakes 
a  lease  which  is  warranted  by  statute 
32  H.  8.  c.  28.  though  the  lease  is  only 
binding  upon  the  issue  in  tail,  and  con- 
sequently does  not  bind  those  in  remain- 
der or  reversion,  but  determines  on  tlie 
death  of  tenant  in  tail  without  issue, 
yet  it  seems  clear,  that  the  lessee  need 
not  aver  the  continuance  of  the  estate- 
tail,  but  it  shall  be  intended  to  con- 
tinue until  the  contrary  is  shewn.  So 
where  the  lease  is  not  ^nade  conform- 
able to-  that  statute,  it  is  not  void,  but 


only  voidable  by  the  issue  in  tail ;  and 
therefore  it  seems  not  necessary  to  aver 
the  life  of  tenant  in  tail.  So  where 
tenant  in  tail  grants  his  estate  to  an- 
other in  fee  by  lease  and  release,  or  by< 
bargain  and  sale  inrolled,  &c.  (see  post, 
260.  Took  V.  Glasscocky  note(l))  the 
grantee  has  a  fee-simple,  determinable 
by  the  entry  of  the  issue  in  tail ;  and 
therefore  it  is  submitted,  that  the 
grantee  is  not  bound  to  aver  the  life  of 
tenant  in  tail,  or  the  continuance  of  the 
estate-tail.  In  a  word,  tenant  in  tail 
has  an  estate  of  inheritance  which  may 
continue  for  ever,  and  all  his  grants  are 
only  voidable,  and  not  void:  whereas 
tenant  Jbr  life  cannot  grant  an  estate 
for  a  longer  period  than  his  own  life ; 
and  if  he  does,  the  estate  granted  is 
absolutely  void  upon  his  death. 

But  though  a  person  who  derives  title 
under  tenant  for  life,  or  pur  aider  vie, 
must  aver  the  life  of  tenant  ^r  life,  or 
cestui  que  vie,  yet  it  seemfr  not  to  be  ne- 
cessary to  make  an  express  averment 
thereof,  as  is  done  in  this  declaration.  It: 
is  held,  that  if  it  appears  by  implication, 
that  the  life  continues,  it  is  sufficient,  at 
least  after  verdict,  or  on  a  general  de« 
murrer.  As  where  one  who  claims  un-^ 
der  a  rector  says,  that  the  rector  was, 
and  yet  is  seised,  it  is  a  sufficient  aver- 
ment of  his  life.  Dy.  304.  a.  Sir  T. 
Jones,  ^S^»-  Seamier  v.  Johnson.  So 
where  the  plaintiff,  IcMce  for  years 
from  a  tenant  for  life,  states  in  his  de- 
claration that  he  was,  and  still  is  pos- 
sessed, this  is  held  to  be  a  sufficient 
averment  of  the  life  of  tenant  for  life. 
2  Bulst.  263.  Thompson  v.  Withers. 
1  Brownl.  4.  Anon.  So  in  a  cognisance 
as  bailiff  to  huisband  and  wife,  he  being 
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the  said  earl  then  and  there  accepted ;  Mod  thiahe  is  rtady  ta 
verify :  wherefore, he  prays  jadgment  if  the  said  William  and 
Thomas  ought  to  have  or  maintain  thdr  said  action  hereof 
against  him,  &c. 


sion  for  life  or  years  never  could,  nor 
can  now,  be  surrendered  without  deed ; 
nor  can  an  estate  for  life  or  years  in 
possession  be  surrendered,  since  the 
above-mentioned  statute^  but  either  by 
deed,  or  note  in  writing.  The  common 
law  makes  a  deed  essential  to  the  sur- 
render of  such  things  as  lie  in  grant; 
but  with  respect  to  the  surrender  of 
estates  in  possession,  a  note  in  farnHng 
will  satisfy  the  statute,  as  well  as  a  deed^ 
.  and  if  the  surrender  be  by  note  in  writ- 
ing, it  does  not  require  either  a  seal  or 
stamp.  As  where  a  mortgagee  of  a  term 
of  500  years  made  an  indorsement  in 
writing  on  the  back  of  the  deed  of 
mortgage,  without  any  seal  or  stamp 
to  it  in  these  words :  **  Received  this 

•* day  of  Maroh  1738,  of  A.  B. 

'«  so  much  money  for  all  principal  mo- 
*^  ney  and  interest  till  this  day,  and  I  do 
'<  rdease  the  said  A,  B.  and  discharge 
«<  the  within  mortgaged  premises  from  the 
<'  Urm  of  5Q0  years:*  Signed  CD.,  the 
mortgagee.  After  consideration,  it  was 
resolved  by  the  court,  that  before  the 
statute  of  frauds  a  lease  for  years,  either 
by  deed  or  parol,  might  have  been  sur- 
rendered by  parol  without  deed ;  that  the 
words  ^*  release  or  discharge*'  the  term  of 
500  years,  are  much  stronger  than  words 
which  in  many  cases  have  been  held. to 
amount  to  a  surrender,  ut  res  magis  va- 
ieat,  quam  pereat.    2»  It  appears  by  the 


statute  of  frauds,  that  a  lease  for  any 
term  of  years  may  be  created  by  toriiing 
without  deed,  and  that  the  same  may  be 
surrendered  by  deed,  or  note  in  writings 
And  the  court  held  that  there  was  no 
occasion  for  any  stamp  duty  upon  the 
note  or  indorsement,  it  not  being  a  deed. 
But  a  stamp[t]  is  now  necenary  by  stat. 
4^  Geo.  S.  c.  98.  2  Wils.  26, 27.  Farmer 
V.  Risers.  In  Gilb.  £q.  Cas.  296.  Ma- 
gennis  VmMac  Culhugh,  on  a  case  refer- 
red to  Lord  C.  B.  Gilbertf  he  gave  his 
opiniiHi,  which  seems  to  be  good  Uiw, 
<<  that  smce  die  statute  of  frauds,  a  lease 
**  for  years  cannot  be  surrendered  by 
*'  cancelling  the  indenture  without  writ- 
**  ing ;  because  the  intent  of  the  statute 
«  was  to  take  away  the  former  method 
**  of  transferrmg  interests  to  lands  by 
«  signs,  symbols,  and  words  only ;  and 
<<  as  livery  of  seisin  on  a  parol  feoffinent 
**  was  a  sign  of  passing  the  freehold  be- 
<<  fore  the  statute,  but  is  now  taken  away 
'<  by  it,  so  the  cancelling  of  a  lease  was 
**  a  sign  of  a  surrender  before  the  sta- 
^  tute,  but  it  is  now. taken  away,  unless 
''  there  be  a  writing  under  the  hand  of 
^  the  party.  And  the  words  <  by  act 
<<  and  operation  of  law,'  are  to  be  con- 
'*  strued  a  surrender  in  law  by  taking  a 
"  new  lease,  which  being  in  writSig  is  of 
**  equal  notoriety  with  a  surrender  in 
«  writing/*  C^]  A  surrender  immedi- 
ately divesto  the  estate  out  of  the  sur- 
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It}  The  last  stamp  act»  55  Geo.  3. 
c.  184.  has  a  similar  provision. 

Ik]  6  East,  86.  Roed.  Berkeley  v. 
Archbishop  of  York*  S.  P.  The  case 
of  Thomas  VnCook,  cited  post,  note  [n], 
appears  to  be  inconsistent  with  this  rea- 
soning of  Lord  C.  B.  Gilbert,    In  that 


case,  the  acceptance  of  a  new  tenant  by 
the  landlord  with  the  assent  of  the  old 
tenant,  both  the  old  and  the  new  tenant 
holding  by  parol  only,  as  tenants  from 
year  to  year,  wai  held  to  be  a  surrender 
of  the  interest<rf'the  old  tenant  by  opera- 
tion of  law^altboMgh  there  was  no  writing 


Pascb.  21  Car.  II.  Regis. 
And  the  said  William  and  Thomas  say  that  they  by  any 
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Thursby 
thing  by  the  said  Anthony  above  in  pleading  aliped  ought  ^  p*  Plant.  ^ 
not  to  be  barred  from  having  their  said  action  thereof  against  fUpHcadoii. 
the  said  AtUhomf^  because  they  say  that  the  said  Anthony  did 


renderor  and  vests  it  in  the  surrenderee 
before  notice  or  agreement  by  him 
thereto ;  for  it  is  a  conveyance  at  com- 
mon law,  to  the  perfection  of  which  no 
other  act  is  requisite  but  the  bare  grant ; 
and  the  consent  of  the  surrenderee  shall 
be  presumed  until  the  contrary  iq»pears. 
2  Salk.  618.  Thompson  v.  Leach.  S.  C. 
2  Vent.  198.  A  lessee  for  years  may 
surrender  to  him  who  has  the  reversion 
only  for  years.  Cro.  Eliz.  302.  Hughes 
V.  Roboihamf  admitted  in  2  Vent.  S2Sf 
827.  Dighton  v.  OreenvU.  Though  the 
lessee  be  for  several  years,  and  the  re- 
versioner has  it  only  for  one  year  or  a 
less  term.  Cro.  Eliz.  802.  per  Popham 
C.J.  and  Fenner.  [t]  2.  As  to  sur- 
renders by  operation  of  law,  they  are 
expressly  reserved  by  the  statute  of 
frauds.  So  that  surrenders  in  law,  or 
implied  surrenders,  remain  as  they  did 


at  common  law,  if  the  lease  tohich  is  to 
toork  or  occasion  such  implied  surrender 
be  in  toriting  pursuant  to  that  statute. 
Therefore  if  lessee  for  life  accepts  a 
lease  in  writing,  though  it  be  only  for 
years,  from  the  lessor,  it  will  be  a  sur- 
render in  law.  So  if  lessee  for  years 
accepts  a  new  lease  from  his  lessor,  it 
will  be  a  surrender  in  law;  for  the 
lessee  in  these  cases  affirms  the  lessor 
able  to  make  a  new  lease,  which  he 
could  not  do  without  a  surrender.  But 
if  the  new  lease  be  not  a  good  one,  if 
it  does  not  pass  an  iaterest  according 
to  the  contract  and  intention  of  the 
parties,  the  acceptance  of  it  is  no  ini- 
plied  surrender  of  the  former  lease. 
4  Burr.  1980.  fFilson  v.  Setoett.  Ibid. 
2210.  Davison  v.  Shnley.  [m]  Al.  59u 
Bernard  Y.Bonner.  Plow.l06.a.  107.b» 
Fuhnerston  v.  Steward.    2  Roll.  Abr. 


whereas  the  Chief  Baron  .seems  to  as- 
sume, that  the  acceptance  of  a  new 
lease  is  the  only  instance  of  a  surrender 
by  operation  of  law,  and  that  such  new 
lease  must  of  course  be  in  writing.  Now, 
if  the  substitution  of  a  new  tenant  by 
parol,  with  the  assent  of  the  old  tenant, 
be  a  surrender  of  the  interest  of  that 
old  tenant,  it  follows  ajbrtiorif  that  the 
acceptance  of  a  lease  to  himself  by  ;»• 
rW  by  the  old  t^umt  will  be  asurrender 
of  his  existing  lease. 

[/]  See  Bac  Abr.  tit.  Leases  and 
Terms  for  Yean  (S),  2. 

Im"]  It  should  seem  from  this  case, 
and  from  the  above  reasoning,  that,  al- 
though an  acceptance  of  a  lease  by  pa- 
rol for  three  years  or  less,  or  at  will, 
may  operate  as  a  surrender  of  an  exist- 
ing leaMa;  yet  tbat  an  acceptance  of  a 


lease  by  parol  for  more  than  three  years 
cannot  have  such  operation,  because 
it  does  not  pass  an  interest  according  to 
the  contract  and  intention  of  the  parties, 
wheth^  it  be  considered  as  having  the 
effect  of  a  lease  at  will,  or  from  year  to 
year.  The  principle  of  the  decision 
in  4  Burr.  2210.  is  not  very  clear ;  for 
if  the  reason  why  a  new  lease  operates 
as  asurrender  of  an  existing  one  be, 
that  tlie  lessee  thereby  affirms  the 
power  of  the  lessor  to  grant  such  new 
leasCf  which  he  could  not  do  without 
a  surrender,  and  therefore  a  surrender 
shall  be  presumed;  it  is  plain  that  the 
very  acceptai;ice  of  the  new  lease, 
good  or  badf  involves  that  presump- 
tion, since  the  surrender  must  have 
been  prior  to  the  granting  the  new 
leabc. 
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« , ' 

The  said  de- 
fendant did  not 
surrender. 
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not  surrender  to  die  said  earl  the  said  term  of  years  of  him 
the  said  Anthony  of  and  in  the  said  tenements  with  the  appur- 
tenancesy  to  him  in  form  idbresaid  demised,  or  his  estate, 
right,  title,  or  interest  of  and  in  the  same,  in  manner  and  form 


495.  (F.)  pi.  9.  Dy.l40.b.  2Roll.Abr. 

496.  pi.  10.  See  6  East,  86.  Berke- 
ley  V.  Ahp.  of  York.  And  it  is  equally 
a  surrender,  though  the  new  lease  is 
to  begin  at  a  future  day.  5  Rep.  1 1,  b. 
Ive's  case.  S.C.  Cro.  Eliz.  522.  2  Roll. 
Abr.  496.  pi.  12.  Moor,  636,  637. 
MeUoto  y.  May.  Or  upon  condition 
to  be  void  upon  such  an  act  which  is 
afterwards  done.  As  where  a  man  makes 
a  lease  for  forty  years,  and  the  lessee 
afterwards  takes  a  new  lease  for  twenty 
years,  upon  condition  that  if  he  does 
not  such  an  act,  the  lease  shall  be  void, 
and  after  he  breaks  the  condition  so 
that  the  second  lease  is  void,  yet  the 
surrender  is  good,  for  it  was  executed 
absolutely  at  the  time  by  taking  the 
new  lease  for  twenty  years,  and  it  is 
not  defeated,  although  the  condition 


makes  the  second  lease  void  ab  initio 
for  several  purposes.  Plow.  107.  b. 
Fulmerston  v.  Skward.  A  surrender  in 
law  is  sometimes  of  greater  force  than 
a  surrender  in  deed.  As  where  a  lease 
for  years  is  made  to  begin  at  Michad- 
mas  next,  this  future  interest  cannot  be 
expressly  surrendered,  because  there  is 
no  reversion  wherein  it  may  drown,  but 
by  a  surrender  in  law  it  may  be  merged; 
as  if  the  lessee  before  Michaelmas  tsike^ 
a  new  lease  for  years  either  to  begin 
presently  or  at  MiehaebnaSf  it  is  a  mr- 
render  in  Aitu  of  the  former  lease.  Co« 
Litt.338.a.  But  it  is  beld>  that  if 
lessee  for  years  accept  a  new  lease  by 
indenture  of  part  of  the  land  before 
leased  to  him,  it  is  a  suitender  only  for 
that  partf  and  noi  for  the  whole.  2  Roll. 
Abr.  498.  (M.)   pU  U  [it]     A  right 


[n]  So,  although  the  term  be  created 
by  partdf  as  a  term  for  three  years  or 
less,  or  the  tenancy  be  from  year  to 
year,  still  a  surrender  must  be  in 
writing,  or  by  operation  of  law. 
2  Campb.  103.  MoUett  v.  Brayne^ 
6  Taunt.  519.  Doe  w.Ridout.  2  Stark. 
879.  Thomson  v.  Wilson.  The  iteme 
law  holds  as  to  an  assignment.  1  Campb. 
318.  B'otiing  v.  Martin.  But  where 
the  landlord,  with  the  assent  of  the  les- 
.see  from  year  to  year,  accepted  an 
underlessee  as  his  tenant,  and  distrained 
on  such  underlessee  for  rent,  it  was 
held,  that  there  was  a  sufficient  sur- 
render by  operation  of  law  to  satisfy 
the  29  Car.  2.  c.3.  s.3.  2B.&A.119. 
Thomas  v.  Cook.  2  Stark.  235.  Stone 
V.  Whining.  It  has  been  held,  that 
where  a  landlord  accepts  the  possession 
of  the  premises  from  liis  tenant,  al- 


though not  upon  a  notice  to  quit,  and 
although  there  be  no  surrender  in  writ- 
ing, he  cannot  maintain  an  acttob  for 
use  and  occupation  for  the  time  subse- 
quent to  such  acceptance.  5  Taunt. 
518.  Whitehead  v.  Clifford.  So  where 
the  tenant  of  several  houses  underlet 
each  of  them  to  different  persons,  and 
the  lanciUord  gave  notice  to  quit  to  one 
of  the  undertenants,  who  quitted  ac- 
cordingly, after  which  that  house  re- 
mained '  unoccupied  some  time,  and 
then  the  tenant  underlet  it  again ;  Lord 
EUenborough  C.  J.  held  that  the  land- 
lord could  not  mmntain  an  action  for  use 
and  occupation  against  the  tenant  for 
the  rent  during  the  time  the  house  fe- 
mained  unoccupied,  considering  the 
circumstances  as  proof  of  an  eviction. 
1  Stark.  94.  Bum  v.  Phelps. 
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as  the  said  ArUJumy  has  above  thereof  in  pleading  alleged ;  Thursby 
and  this  they  pray  may  be  inquired  of  by  the  country ;  and  ^v*  Plant^^ 
the  said  Anthony  thereof  likewise,  &c.:  therefore  let  a  jury  remiv/ 
thereof  come  before  our  lord  the  king  at  Westminster^  on  Wed-- 
nesday  next  after  the  morrow  of  AU  Sauls^  and  who  neither, 
&c.  to  recognise,  &c«  because  as  well,  &c.  The  same  day  is 
given  to  the  said  parties  there,  &c. ;  afterwards  the  process 
thereof  is  continued  between  the  parties  aforesaid  of  the  plea 
aforesaid  by  the  Jury  being  respited  thereof  between  them  be- 
fore our  lord  the  king  at  Westminster  until  Friday  next  after 
fifteen  days  of  St.  Martin  then  next  following,  unless  the  king's 
faithful  and  well  beloved  Sir  John  Kelynge  knight,  chief  justice 
of  our  lord  the  king  assigned  to  hold  pleas  in  the  court  of  our 
said  lord  the  king  before  the  king  himself,  shall  first  come  oa 
Thursday  next  aftier  the  said  fifteen  days  of  St.  Martin^  at 
Guildhall^  London^  according  to  the  form  of  the  statute,  &c.  for 
default  of  jurors,  &c. :  at  which  day,  before  our  lord  the  king  - 
atWestminstery  came  the  said  William  T/mrsln/Bnd  Thrmas  Hall 
by  their  said  attorney;  and  the  chief  justice  before  whom,  &c« 
sent  here  his  record  had  before  him  in  these  words,  to  wit : 
Afterwards,  on  the  day  and  at  the  place  within  contained,  be-  Po^tea. 
before  Sir  John  Kelynge  knight,  chief  justice  of  our  lord  the 
king  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself^  having  associated  to  himself 
John  Squire  gent  according  to  the  form  of  the  statute,  &c« 
come  as  well  the  within-named  William  Thursby  and  Thomas 
Hally  as  the  within-written  Anthowf  Plants  by  their  attor- 
nies  within  contained.  And  the  jurors  of  the  jury,  whereof 
mention  is  within  made,  being  called,  some  of  them,  to  wit, 
E.  B.,  A.  itf^  W.  2?.,  M.  G.,  H.  J.,  W.  W.,  C.  S.,  R.  C, 
and  R.  //.,  come  and  are  sworn  upon  that  jury ;  and  because 

cannot  be  sucrendered.  Co.  Litt.  338.  a.  a  surrender^  according  to  the  intent  of 
Where  an  estate  is  limited  to  A.  for  the  parties,  upon  account  of  jB.'s  inter- 
life,  remainder  to  B.  for  life,  remainder  mediate  estate  for  life,  yet  there  be- 
to  C.  the  eldest  son  of  A.  in  fee ;  and  ing  a  consideration  of  blood  between 
A.^  in  the  life-time  of  B.,  in  consider-  father  and  son,  the  conveyance  should 
aUon  of  an  annuity  of  14/.  to  be  paid  operate  as  a  covenant  to  stand  seised* 
by  tli|  said  C  to  him  out  of  the  pre-  Per  Lord  Kenyon^  Stafford  summer 
mises,  and  for  other  considerations,  assizes  1797,  Doe  on  demise  of  WooUey 
did  by  deed  give,  grant,  surrender,  and  v.  Pichard.  But  it  must  be  pleaded  as 
confirm  unto  the  said  C  and  his  heirs  a  covenant  to  stand  seised,  and  not  as 
the  said  premises;  it  was  held,  that  a  surrender,  4  Mod.  150.  Barker  v. 
though  the  deed  could  not  operate  as  Lade. 
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Thursby  the  residue  of  the  jurors  of  the  said  jury  do  not  appear,  there^ 
V.  Flavt.  ^  gjfg  others  of  the  by-standers,  elected  for  this  purpose  by  the 
sheriff  of  the  s^d  cily,  at  the  request  of  the  said  WUUam  and 
Thomasy  and  by  the  command  of  tlie  said  chief  justice^  are 
appointed  anew,  whose  names  are  affixed  to  the  panel  within 
written,  according  to  the  form  of  the  statute  in  such  case  made 
[  237  ]  and  provided.  And  the  jurors  so  newly  appointed,  to  wit, 
A.  Q.,  J*  fV.j  and  G.  7%  being  called,  likewise  come,  who, 
together  with  the  said  other  jurors  before  impanelled  and 
sworn,  being  elected,  tried,  and  sworn  to  speak  the  truth  of 
the  within-contained,  say  upon  their  oath,  that  the  within- 
named  Anthony  Plant  did  not  surrender  to  the  within-named 
Theophilus  earl  o{  Lincoln  the  within-mentioned  term  of  years 
of  him  the  said  Anthomf  Plant  of  and  in  the  within-named 
tenements  with  the  appurtenances,  or  his  estate,  right,  title, 
or  interest  of  and  in  the  same,  in  manner  and  form  as  the  said 
Anthony  has  within  thereof  in  pleading  alleged :  and  they 
assess  the  damages  of  them  the  said  William  Thurdy  and  Tho^ 
mas  Hallf  on  the  occasion  within  written,  besides  their  costs 
and  charges  by  them  about  their  suit  in  this  behalf  expended, 
to  56BLf  and  for  those  costs  and  charges  to  BSs.  and  4fd. 
Therefore  it  is  considered  that  the  said  WUUam  ThurAy  and 
Thomas  Hall  do  recover  against  the  said  Anthomf  Plant  the 
said  damages  by  the  said  jury  in  form  aforesaid  assessed,  and 
also  27/.  6s.  Sd.  for  their  said  costs  and  charges  of  increase^ 
with  their  assent,  adjudged  to  the  said  William  and  Thomas 
by  the  said  court  of  our  said  lord  tlie  now  king  h^re  ;  which 
said  damages  in  the  whole  amount  to  595/.  And  the.  said 
Anthony  in  mercy,  &c. 


Case  35.  Thursby  and  others  versus  Plant* 

8.C.  1  f^.  ^OVENANT  for  non-payment  of  rent  brought  in  Lon^ 

^f.    1  v^t.  ^  don:  the  plaintiffs  declared  that  Theophilus  earl  of  Lincoln 

10.  by  the  was  seised  of  the  manor  of  Fatmngham  in  the  county  of  Lin- 

riband  HaU.  ^^  ^^  bis  demesne  as  of  freehold  for  his  life ;  and  being  so 

^  Keb.  4S0.  seised  on  the  12th  of  JunCf  in  the  14th  year  of  the  rebn  of 

448    468    499*  <• 

An 'action  of  *  the  now  king^  by  indenture  made  at  London^  in  the  parish  of 

covenant  1^  the  5^.  Dunstan  in  the  West  in  the  ward  of  Farringdon-withotOf 

n^mAon  demised  to  the  defendant  several  messuages  and  lands  parcel 

•«■****  *«  of  tlie  said  manor,  to  have  from  Lady^y  then  last  past  for 

16 
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21  years,  yielding  the  yearly  rent  of  570/.  quarterly,  at  four     Thursby 

feasts,  &c ;  and  that  the  defendant  by  the  same  Indenture  ^^*P^akt.^ 

covenanted  with  the  said  earl  and  his  assigns  to  pay  the  said  ipMpf  is  not 

rent  as  it  became  payable ;  by  force  of  which  demise  the  de-  i^'^- 

fendant  entered,  and  was  possessed.    And  the  said  earl  being 

seised  of  the  reversion  for  his  life  as  aforesaid,  afterwards,  to 

wit,  on  the  15th  of  Naoemberj  in  the  17th  year  of  the  reign 

of  the  now  king,  by  indenture  made  at  London^  &c.  granted 

the  reversion  to  the  plaintiffi  for  the  life  of  the  said  earl ;  to 

which  grant  the  defendant,  at  London^  &c.  attorned ;  by  force     [  238  3 

of  which  grant  and  attornment  the  plaintiffi  were  sdsed  of 

the  reversion ;  and  then  they  assigned  for  breach  of  covenant, 

that  the  defendant  had  not  paid  to  them  the  sum  of  285A  of 

the  rent  aforesaid,  being  due  for  half  a  year  ended  at  ilfi-        ^    . 

chaelmas  in  the  18th  year  of  the  reign  of  the  now  king^  and 

so  had  broken  his  covenant,  to  the  damage  of  the  plaintiffi  of 

600/.,  and  therefore  they  brought  their  action.     To  which 

the  defendant  pleaded  in  bar,  that  after  the  demise,  and  before 

the  grant  of  the  reversion  to  the  plaintiffi,  to  wit,  on  the  28th 

day  of  March^  in  the  15th  year  of  the  reign  of  the  now  king, 

the  defendant,  at  London^  &c.  surrendered  his  term  to  the 

said  earl,  which  he  accepted;  and  this,  &c.    The  pkuntiffi 

replied,  that  the  defendant  did  not  surrender  in  manner  and 

form,  &c.,  and  thereupon  issue  was  joined.     And  at  Nisi 

Priusj  in  London^  in  Michadnuu  term  last  past,  it  was  found 

for  the  plaintifis,  and  damages  assessed :  and  it  was  moved  in 

arrest  of  judgment,  and  the  judgment  stayed  until  thb  term ; 

and  it  was  several  times  debated  in  Hilary  term,  and  in  this 

present  term. 

And  the  exception  which  the  counsel  for  the  defendant 
took  to  the  declaration  was,  that  this  action  of  covenant 
brought  by  the  plaintiffi,  being  assignees  of  the  reversion,  is  a 
local  action,  and  mislaid ;  for  it  ought  to  have  been  laid  in  the 
county  oi  Ldncdny  where  the  land  lies,  and  not  in  London j 
where  the  indenture  of  demise,  and  grant  of  the  reversion  and 
attornment,  are  supposed  to  be  made:  as,  an  action  of  debt 
for  rent,  brought  by  an  assignee  of  the  reversion,  ought  to  be 
brought  in  the  bounty  where  the  land  lies,  and  not  else- 
where ;  for  such  action  is  maintainable  by  reason  of  the  pri- 
vity of  estate  only,  there  being  no  privity  of  contract  between  the 
assignee  and  the  lessee,  and  therefore  such  action  is  local ;  as 
Hob.  Rep.  37.  Pine  against  the  Countess  of  Leicester  /  so  Cro. 
Car.  143.  Zo;tgf  against  A^e/lA^rco//,  and  Cro.  Car.  183.  SiriS/e- 
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Thursbt  pifn  Board  v.  Cadnum ;  and  this  was  not  denied  on  the  other 
V.  Plamt,^  jjJ jg .  gjj.  jj.  ^j|g  agreed,  if  it  had  been  an  action  of  debt  for  the 
rent,  which  was  an  action  at  common  law,  (because  the  com- 
mon law  hath  annexed  the  rent  to  the  reversion,  and  the  as- 
signee shall  have  an  action  of  debt  for  it  at  common  law,  by 
reason  of  the  priviQr  of  estate  only,)  it  had  been  local,  because 
the  privity  of  contract,  that  makes  it  transitory,  fails  in  the 
assignee,  and  he  shall  maintain  an  action  of  debt  for  rent,  upon 
the  privity  of  estate  only,  which  is  always  local.  (1)  But  this 
action  of  covenant  by  an  assignee  does  not  lie  at  the  common 
law,  as  appears  by  the  preamble  (2)  of  the  statute  of  32  H.  8. 
C.S4.,  but  is  given  by  the  same  statute,  by  which  it  is  enacted, 
'*  That  as  well  all  and  every  pers(»i  and  persons,  and  bodies 
*^  politic,  their  heirs,  successors,  and  assigns,  which  have,  or 
**  shall  have,  any  gift  or  grant  of  the  king,  by  his  letters 
^  patents,  of  any  lordships,  manors,  lands,  tenements,  rents, 
[  239  ]  ((  parsonages,  tythes,  portions,  or  other  hereditaments,  or  of 
*'  any  reversion  or  reversions  of  the  same,  which  did  belong 
^  or  appertain  to  any  of  the  said  monasteries,  and  other  re^ 
*'  ligious  and  ecclesiastical  houses  dissolved,  suppressed,  re- 
^*  linquished,  forfeited,  or  by  any  other  means  come  to  the 
^  king's  hands  since  the  4th  day  of  Fdnvary,  in  the  27th  year 
^^  of  his  reign,  or  which,  at  any  time  before,  did  belong  or  ap- 
^'  pertain  to  any  other  person  or  persons,  and  after  came  to  the 
^'  hands  of  our  said  sovereign  lord;  and  also  all  other  persons, 
*^  being  grantees  or  assignees  to  or  by  our  said  sovereign  lord 
'^  the  kmg,  or  to  or  by  any  other  person  or  persons,  than  the 
'^  king^s  highness,  and  the  heit;?,  executors,  successors,  and 
^^  assigns  of  every  of  them,  shall  and  may  have  and  enjoy  all 
'^  and  every  such  like  advantages  against  the  lessees,  their  ex- 
^*  ecutors,  administrators,  and  assigns,  h/  entry  for  non-payment 
•  Port,  «87.  "  of  the  rentj  or  for  doing  of  waste  or  other  forjeitwre  *,  and  also 
note  (4).  (c  shall  and  may  have  and  enjoy  all  and  every  such  like  and 

**  the  same  advantage,  benefit,  and  remedy,  by  action  only 

(1)  So  3  Mod.  338.  Barker  v.  Da-  (2)  The  recital  in  the  preamble  is: 

mer.    S.C.  Carth.  182.    6  Mod.  194.  "  Forasmuch  as  by  the  common  law  of 

Wey  V.  Yally.    S.C.  2  Salk.  651.     1  <<  this  realm,  no  stranger  to  any  cove- 

Wils.  165.  Thrale  v.  ComnoaU.    Sir  W.  '*  nant,  action,  or  condition,  shall  take 

Jones,  43.   Traheame    v.    Cleabrooke,  "  any  advantage  or  benefit  of  the  same, 

2  Str.  776.    Patterson  v.  Scott.  1  Com.  "  by  any  ways  or  means  in  the  law,  but 

Dig.  Action  (N.  4.  6.)  1  H.  Black.  445.  "only  such  as  be  parties  or  privic. 

MUU  V.  Aurid.    Latch.  197.  Smith  v.  «  thereto."    See  5  H.7. 19.  a. 
Wayt. 
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"  for  not  performing  of  other  conditions,  covenants,  and     Thursby 
"  agreements  contained  and  expressed  in  the  indentures  of  J^*_^^]^^ 
•*  their  said  leases,  demises,  or  grants,  against  all  and  every  " 

^  the  said  lessees,  and  farmers,  and  grantees,  their  executors, 
^*  administrators,  and  assigns,  as  the  said  lessors  or  grantors 
**  themselves,  or  their  heirs  or  successors,  ought,  should,  or 
*'  might  have  had  and  enjoyed  at  any  time  or  times,  in  like 
*^  manner  and  form  as  if  the  reversi<m  of  such  lands,  tene- 
^<  ments,  and  hereditaments  had  not  come  to  the  hands  of  our 
^  said  sovereign  lord  the  king,  or  as  our  said  sovereign  lord, 
*^  his  heirs  and  suocessm^,  should  or  might  have  had  and  en- 
<«  joyed  in  certain  cases  by  virtue  of  the  act  made  at  the  first 
**  session  of  this  present  parliament,  if  no  such  grant  of  letters 
<'  patent  had  been  made  by  his  highness."  And  this  act  of 
parliament  hath  now  transferred  the  privity  of  contract  from 
the  lessor  to  the  assignee  of  the  reversion,  by  the  words  of  the 
act,  which  say,  Ikat  the  assignee  shall  have  such  like  and  tie  same 
advantage  J  Sfc,  by  action  only j  for  not  performing  the  covenaniSj  as 
the  lessor,  &c.  And  so  the  privity  of  contract  is  transferred  by 
this  act ;  as  in  the  like  case  the  privity  of  contract  is  transferred 
by  the  statute  of  bankrupts,  by  the  assignment  of  the  com- 
missioners of  bankrupts :  wherefore  the  action  here  is  well 
brought  in  Londotiy  where  the  contract  was  made,  and  where 
the  lessor  himself  might,  and  also  ought  to,  have  brought  his 
actiim,  if  he  had  not  assigned  over  his  reversion. 

Against  which  it  was  objected,  on  the  part  of  the  defend- 
ant, that  at  common  law  an  action  of  covenant  lies  by  an  as- 
signee of  the  land  for  a  thing  to  be  done  upon  the  same  land, 
as  appears  in  Spencer's  case,  5  Rep.  17, 18.;  and  so  it  is  said 
in  Congham  and  Kin^s  case,  Cro.  Car.  221.  And  this  statute  [  240  ] 
does  not  transfer  all  covenants,  but  those  only  which  concern 
the  land  demised,  as  to  repdr  the  houses,  or  to  mend  the 
fences;  and  does  not  transfer  any  collateral  covenants,  as  to 
pay  a  gross  sum  of  money,  or  other  things  of  the  like  nature, 
as  appears,  Co.  Lit  215.  a.  &  b.  *:  and  tiierefore  the  intent  of  *  ^  K«p.  is.  «• 
the  statute  was  not  to  transfer  every  privity  ofcontracty  but  to 
knit  and  annex  the  covenants  touching  or  concerning  the  land 
demised  to  the  reversion,  so  that  they  may  pass  as  annexed  and 
incident  to  the  reversion ;  for  if  the  intent  of  the  statute  bad 
been  to  transfer  every  privity  of  contract y  then  all  covenants, 
as  well  those  which  are  collateral,  as  those  which  concern  the 
land  demised,  would  have  passed ;  the  contrary  of  which  ap- 
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Thursby  pears  by  all  the  boolu.  (3)  And  the  better  construction  of  a 
^p.  Plant>^  statute  is  to  expound  it  as  near  the  rule  of  the  common  law  as 
may  be;  but  the  comrooii  law  annexes  the  action  of  deU  for 
rent  to  the  reversion,  and  the  assignee  shall  maintain  it  only 
upon  the  privity  of  esW«,  and  not  upon  the  privity  of  conirad* 
And  so  may  the  statute  be  now  expounded,  that  the  action  of 
covenant  is  annexed  to  the  reversion ;  and  the  assignee  shall 
maintain  such  action  of  covenant  upon  the  privity  of  esUUey 
and  not  upon  the  privity  o(  contract.  And  it  is  not  like  unto 
an  assignment  of  commissioners  of  bankrupts ;  for  there  no- 
thing but  a  bare  chose  in  action  is  transferred,  otherwise  no- 
thing at  all  would  be  transferred.  But  if  a  man  seised  in  fee 
make  a  lease  for  years  reserving  rent,  and  afterwards  becomes 
a  bankrupt,  and  the  commissioners  of  bankrupts  assign  over 
the  reversion  and  rent,  there  the  assignee  shall  have  an  action 
cfdM  upon  the  privity  of  estate^  and  not  upon  the  privity  of 
contract {^)\  wherefore  it  was  prayed  that  the  judgment 
should  be  arrested. 

'  But  after  deliberatbn,  the  court  resolved  that  the  action 
was  well  brought  in  London^  because  they  held  that  the 
statute  transferred  the  privity  of  contract  i  for  an  action  of 
covenant  is  not  like  an  action  of  debt  for  rent  reserved;  for 
if  the  lessee  assign  over  his  term,  and  the  lessor  accq^  of  the 
assignee  as  his  tenant^  now  the  lessor  cannot  have  an  action  of 
d£bt  for  the  rent  against  the  first  lessee,  by  reason  of  his  own 
acceptance,  which  hath  extinguished  the  privity  of  con- 
tract [o];  as^att^scasc,3Rep.24.a,b.  Cro.Jac.dS4.  Marsh 

(3)  But  the  better  opinion  seems  to  (4)  For  the  assignment  by  the  com- 
be, that  the  assignee  of  the  reversion  missioners,  like  an  assignment  by  the 
could  not  bring  an  action  of  covenant  lessor  himself,  destroys  the  privity  of 
at  common  law,  but  it  is  given  by  the  contract.  But  h^  may  also  maintain  an 
statuteof32H.  8.  c.  34.  3  Mod.  338.  action  of  covenant  on  the  privity  of 
Barker  v.  Darner.  1  Wils.  165.  Thrale  contract  under  the  statute  32  H.  8. 
V.  Comtoall.  3  Term  Rep.  401.  JVebb  c.  34. 
V.  Russdl. 


[o]  Watkei^t  case  supports  this  rea^  it  seems  a  contradiction  in  terms  to  say, 

son  given  by  the  court;  but  although  that  an  action  of  covenant  will  lie  after 

the  privity  of  contract  be  extinguished  the  extinction  of  the  privity  of  contract, 

quoad  the  action  of  debt,  it  seems  not  The  word  **  contract''  cannot  be  put 

to  be  wholly  and  for  all  purposes  extin-  here  by  mistake  for  *'  estate :"  for  al- 

quished,for  it  is  immediately  added,  that  though  by  acceptance  of  the  assignee 

the  lessor  ivury  still  have  covenant^  and  of  the  lessee,  the  privity  of  estate  be- 
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v.  Brace:  but  yet  m  such  case,  the  lessor,  after  his  own 
ficceptance,  shall  maintatn  an  action  of  caoenanty  as  is  ad- 
judged in  Bachelour  and  Gag^s  case,  Cro.  Car.  188.  And  the 
Coart  relied  much  upon  the  case  of  Brett  and  Cumberland^ 
Cro.  Jac.  521,  522.,  where  queen  Elizabeth  made  a  lease  for 
years  rendering  rent,  and  the  lessee  covenanted  to  pay  it,  and 
afterwards  the  queen  died,  and  the  reversion  descended  to 
king  James :  and  afterwards  the  lessee  assigned  over  his  term, 
and  the  assignee  paid  the  rent  to  the  king,  and  afterwards  the 
king  granted  the  reversion  by  his  letters  patent,  and  the  pa- 
tentee accepted  the  rent  from  the  assignee;  and  afterwards 
the  said  patentee  brought  an  action  of  covenant  against  the 
executors  of  the  first  lessee,  and  adjudged  that  it  was  main- 
tainable (5):    which   must  be  of  necessity,  by  reason  of  the 
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(5)  The  same  difference  is  taken  in 
the  following  cases.  Cro.  Eliz.  715. 
Marrow  v.  Turpin.  Moor,  600.  S.C. 
Cro.  Jac.  309.  Barnard  v.  GodtcaU.  Sir 
W. JoneSf  225.  Bachdoure  v.  Gage.  Cro. 
Car.  579.  Norton  v.  Ackhne.  1  Roll. 
Abr.  522.  (N.)»  pi.  1»  2.  1  Brownl.  20. 
Fisher  v.  Ameers.  2  Bulst.  151,  152. 
March  v.  Brace.  4  Mod.  82..  Glover  v. 
Cope.  S  Lev.  2S3«  Edwards  v.  Morgan. 
2  Show.  133.  Ashhurstv.Mingaif.  hill. 
Entries,  135.  S.C.  1  Wils.  165.  Thrale 
V.  Cornwall.  Doug.  765.  3d  edit.  Chan- 
eettor  v.  Pode.  Ibid.  460,  461.  3d  edit. 


Eaton  v.Jaques.  1  Term.  Rep.  92. 95. 
Ludford  v.  Barber.  So  a  roan  will  be 
liable  upon  an  express  covenant  after 
his  discharge  under  an  insolvent  act, 
unless  there  be  a  special  clause  therein 
to  relieve  him  from  future  payments* 
Doug.  97.  3d  edit.  Cotterd  v.  Hooke. 
7  Term  Rep.  305.  Maries  v.  Upton.  So 
his  bankruptcy  is  no  bar  to  an  action 
upon  such  a  covenant  for  rent  accrued 
after  his  bankruptcy.  1  H.  Black.  443* 
445.  Milk  V.  Auriol.  4  Term.  Rep.  94. 
-=^100.  S.C.  (p)  — And  the  same  dis- 
tinction holds  against  the  executors  or 


tween  the  lessor  and  lessee  is  no  doubt 
destroyed,  yet  it  is  clear  that  the  action 
of  debt  by  the  lessor  against  the  lessee 
is  grounded  on  the  privity  of  contract^ 
otherwise  the  venue  would  be  local* 
There  is  much  confusion  in  the  books 
respecting  privity  of  estate  and  privity 
of  contract.  Perhaps  the  best  way  of 
reconciling  the  cases  is,  by  considering 
that  at  common  law  covenants  ran  with 
the  ktndf  but  not  with  the  reversion ; 
therefore  the  assignee  of  the  lessee  was 
held  to  be  liable  in  covenant,  and  to  be 
entitled  to  brii^g  covenant,  but  the  as- 
signee of  the  lessor  was  not.  Yet  as 
this  liability  and  right  in  the  assignee  of 
Vol.  L 


the  lessee  arises  out  of  his  privity  of  es^ 
tate,  and  of  the  annexation  of  the  cove- 
nants to  the  land,  all  the  actions  by  and 
against  him  are  local:  whereas  the  as- 
signee of  the  lessor  having  no  liability 
or  right,  except  what  is  given  him  by 
32  H.  8.,  his  action  is  transitory  by  the 
operation  of  the  statute,  except  indeed 
in  debt  for  rent,  which  he  is  entitled  to, 
independent  of  all  contract,  by  the 
mere  relation  in  which  he  stands  to  the 
land. 

[/»]  See  also  Wadham  v.  Marlowe, 
in  the  note  to  1  H.  BI.  437.  and  to 
8  East,  314.  The  same  distinction  holds 
between  assun^it  and  debt,  where  the. 
Cc 
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privity  of  contract  transferred  by  force  of  the  said  statute;  for 
there  was  no  privity  of  estate  between  them,  bM»iuse  the  first 


lessee  had  assigned  his  term  before  the  grant  of  the  reversion 
to  the  patentee;  which  proves  that  by  the  statute  the  privity 


admioistrators  of  the  lessee  for  years* 
For  if  an  executor  or  administrator  as- 
sign the  term,  the  lessor^  in  case  he  has 
not  accepted  of  the  assignee  as  his  te- 
nant, may  bring  an  action  of  debt  in  the 
(letinet  against  the  executor  for  rent 
incurred  after  the  assignment,  upon  the 
contract  of  the  testator ;  and  such  ac- 
tion being  founded  upon  the  contract 
may  be  brought  in  any  county.  But  if 
the  lessor^  has  accepted  of  the  assignee 


as  his  tenant,  he  cannot  afterwards 
maintain  an  action  of  debt  against  the 
executor,  because  the  privity  of  con-* 
tract  is  destroyed  by  the  assignment ; 
Cro.  Eliz.  715.  Marrow  v.  Turpin, 
S.C.  cited  in  3  Rep.  24.  a.  Walkers 
case.  Moor,  600. ;  though  he  may  still 
have  an  action  of  covenant  upon  the  ex- 
press covenant  for  payment  of  the  rent, 
and  lay  the  venue  in  any  county.  And 
so  may  the  assignee  of  the  reversion  by 


demise  is  not  under  seal.  8  East,  31 1* 
Boote  V.  WUson.  But  now  by  stat. 
49  6.  S.  c.  121.  s.  19.  it  is  enacted, 
**  that  in  all  cases,  in  which  a  commis- 
sion of  bankrupt  shall  be  sued  forth 
against  any  person  after  the  passing  of 
this  act,  and  such  person  shall  be  en- 
titled to  any  lease  or  agreement  for  a 
lease,  and  the  assignees  shall  accept  the 
same  and  the  benefit  therefrom,  as  part 
of  the  bankrupt's  estate  and  effects,  the 
bankrupt  shall  not  be,  or  be  deemed  to 
be,  liable  to  pay  the  rent  accruing  due 
af^er  such  acceptance  of  the  same  as 
aforesaid,  and  after  such  acceptance 
the  bankrupt  shall  not  be  liable  to  be  in 
any  manner  sued  in  respect  or  by  rea- 
son of  any  subsequent  non-observation 
or  non-performance  of  the  conditions, 
covenants  or  agreements  therein  con- 
tained ;**  then  follows  a  proviso  enabling 
the  lessor  to  apply  to  the  Lord  Chan- 
cellor for  relief  in  case  the  assignees 
refuse  either  to  accept  the  lease  or  give 
up  the  premises.  This  statute  puts  an 
entire  end  to  the  bankrupt*s  covenants, 
where  the  lease  is  accepted  by  the  as- 
signees; and  therefore  if  he  come  in 
again  as  assignee  of  the  assignees,  he 
shall  he  charged  only  in  that  capacity, 


and  not  as  the  original  lessee.  5  TaonU 
795.  Doe  v.  Smith.  1  Marsh.  359.  S.C. 
The  mere  fact  of  putting  a  lease  up  to 
auction,  the  assignees  never  having 
taken  actual  possession,  and  there  being 
no  bidder,  is  not  an  acceptance  of  the 
lease  within  this  statute.  7  £ast»  335* 
Turner  v.  Richardson.  But  if  they 
put  a  lease  up  to  sale  and  accept  a 
dqposit  from  a  purchaser,  they  are 
liable  as  assignees,  unless  they  show 
the  contract  to  be  rescinded.  Holt, 
290.  Hastings  v.  Wilson.  And  any  in* 
termeddling  with  or  management  of  the 
property  will  be  sufficient  to  fix  them. 

7  Taunt.  206.  Thomas  v.  Pemberton. 
4  Campb.  368.  Welch  v.  Myers;  as 
where  the  assignees  entered  upon  and 
managed  the  property,  although  the 
bankrupt's  effects  were  upon  the  pre- 
mises, and  the  assignees  delivered  up 
the  keys  immediately  after  the  eifects 
were  sold.  1  B.  &  A.  303.  Hmmon  v. 
Stevenson.  But  merely  omitting  to 
deliver  up  the  key  is  not  safficient; 
3  Campb.  340.  Wheder  v.  Bramah ; 
nor    a    release    of    an    undertenant. 

8  Tannt.  325.  Hill  v.  Do^e.  "i  B. 
Moore,  242.  S.C. 
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ofcoDtract  is  transferred:  wherdbre  it  was  adjudged  for  the 
plaintiff  in  this  term.  (6) 

Whereupon  the  defendant  afterwards  brought  a  writ  of 
error  in  the  exchequeivchamber;   and  in  Hilary  22  &  23  of 
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virtue  of  the  statute  of  32  H.  8.  c.34. 
€ro.  Jac.  521,  522.  Brett  v.  Cumber* 
land.  [^]  The  surrenderee  of  a  copy- 
hold reversion  is  within  the  equity  of 
the  statute.  1  Show.  262.  Gl(xoer  v. 
Cope.    3  Lev.  326.   Skin.  305.    Cartli. 


205.  S.C.  So  where  the  lessee  has 
assigned  the  terniy  his  executor  or  ad- 
ministrator is  chargeable  in  the  same 
manner  and  with  the  like  diversity  as 
has  been  just  above  mentioned  ^ere 
the  executor  himself  has  assigned.  1  SicL 


[(j]  So  may  the  assignee  of  part,  of 
the  reversion  in  all  the  land ;  Co.  Litt. 
215.  a. ;  and  die  assignee  of  the  re- 
version of  part  of  the  land.  2  B.  &  A. 
105.  Ttoynam  v.  Pickard.  Wliere  te- 
nant for  life  makes  a  lease  under  a 
power,  the  remainder  man  is  considered 
•to  be  an  assignee  of  the  reversion  with- 
in diis  statute.  3  M.  &  S.  382.  Isher- 
mood  V.  Oldknoxo.  The  statute  applies 
only  to  covenants  which  run  with  the 
land.  5  Rep.  17.  Spencer  %  case.  There- 
fore the  assignee  of  a  rent-charge  is  not 
within  the  statute ;  both  because  he  has 
not  the  reversion,  and  because  a  cove- 
nant cannot  run  with  a  rent.  5  M.  &  S. 
411.  Milnes  v.  Branch.  In  that  case 
J.B.  being  seised  in  fee,  conveyed  to 
the  defendant  and  <7.  J.,  their  heirs  and 
assigns,  to  the  use  that  J.  B*  his  heirs 
and  assigns,  might  have  and  take  to  his 
and  their  use  a  rent  certain,  to  be  issu- 
ing out  of  the  premises,  and  subject 
thereto,  to  the  use  of  the  defendant, 
his  heirs  and  assigns ;  and  the  defend- 
ant covenanted  with  J.  B.  his  heirs  and 
assigns,  to  pay  to  him,  his  heirs  and  as- 
".signs  the  said  rent,  and  to  build  xvUhin 
one  year  one  or  more  messuages  on  the 
premises  for  better  securing  the  said 
rent.  J.  B.  within  one  year  demised  the 
said  rent  to  the  plaintifi  for  1000  years. 
It  was  held  that  covenant  would  not  lie 
for  the  plaintiffs,  either  for  non-pay- 
ment of  the  rent  or  for  not  building  the 


messuages ;  for  the  covenant  was  per- 
sonal to  J.B.  But  the  assignee  of  the 
reversion  of  premises  situate  within  the 
weekly  bills  of  mortality,  mentioned  in 
14>  Geo.  3.  c.  78.  s.  83.,  may  maintain  an 
action  on  a  covenant  to  insure.  5  B.  & 
A.I.  Vernon  V.  Smith.  The  principles  on> 
iohich  covenants  are  said  to  run  with  the 
land  arefuUy  explained  in  the  judgments 
of  the  court  in  this  last  case.  A.  lessee 
for  years,  assigns  his  interest  in  part  of 
the  premises  to  B.f  and  covenants  for 
quiet  enjoyment ;  B.  afterwards  assigns 
to  C,  who  is  evicted  by  the  original 
lessor  for  a  forfeiture  incurred  by  A.; 
it  was  held  that  C  might  maintain  an 
action  on  the  covenant  against  A.,  on 
account  o£  the  privity  of  estate,  and 
the  covenant  running  with  the  land. 
3  B.  &  A.  392.  Campbell  v.  Lewis.  Cro. 
Car.  503.  Middlemore  v.  Goodale. 

An  appointee  is  not  to  be  considered 
as  an  assignee  with  respect  to  the  liabi- 
lity in  covenant.  Thus,  where  an  estate 
was  conveyed  to  a  trustee  in  fee,  to  the 
use  of  such  persons  as  JV.  should  ap- 
point, and  W.  convenanted  in  the  same 
conveyance  for  himself,  his  heirs  and 
assigns,  to  pay  a  certain  fee.farm  rent 
reserved  out  of  the  estate  to  the  lord, 
it  was  held  that  the  land  was  not  bound 
in  the  hand  of  fV.*B  appointee  by  fV.'s 
covenant.  6  East,  289.  Boach  v.  Wad- 
ham, 

Cc  2 
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TnuftsBY    the  now  king,  the  case  was  opened,  and  the  jostioes  and 
t>.  Plant,     barons  were  prima  facie  of  different  opinions;  therefore  the 
T  countess  o(  Lincoln,  who  was  concerned  in  the  said  rent,  per- 

ceiving it,  compounded  with  Plant  the  defendant,  and  allowed 


266.  HeUier  v.  Casbard.  1  Lev.  127- 
S.C.  3  Mod.  S25.  Coghil  v.  Freehve. 
It  is  true,  that  Lord  Coke^  in  Walker's 
case,  3  Rep.  24.  a.  says  it  was  adjudged 
in  Overton  v.  Sydhallt  that  if  the  execu' 
ioro£a  lessee  for  years  assigns  over  his 
interest,  an  action^of  debt  doth  not  lie 
against  him  for  rent  due  after  the  assign- 
ment; and  that  if  the  lessee  for  years 
assigns  over  his  interest  and  dies,  the 
executor  shall  not  be  charged  for  rent 
due  after  his  death ;  for  by  the  death 
of  the  lessee  the  personal  privity  of  con- 
tract as  to  the  action  of  debt  in  both 
cases  was  determined.  In  answer  to 
which  it  may  be  observed,  L  That  Pop- 
hamy  the  Chief  Justice,  in  his  report  of 
the  same  case  (Poph.  120.),  says,  that 
he  was  of  another  opinion ;  and  in  Moor, 
352.  Walker  v.  Harris;  Latch.  262. 
Iremonger  v.  Netosam  ;  and  in  1  Show, 
341.  Pitcher  v.  Towy,  it  is  said  that  no 
judgment  was  given.  2.  The  case  may 
be  admitted  to  be  law,  if  the  lessor, 
after  the  assignment  either  by  the  lessee 
or  the  executor,  accepted  of  the  assignee 
as  his  tenant ;  for  then  the  lessor  cannot 
bring  ^f^f  against  the  executor,  because 
the  privity  of  contract  was  determined 
by  the  assignment,  and  acceptance  of 
the  assignee.  But,  thirdly,  if  it  were 
decided  in  that  case,  either  that  the  as- 
signment itself,  without  any  acceptance 
of  the  assignee,  destroyed  the  privity  of 
contract ;  or  that  the  death  of  the  lessee 
for  years,  after  an  assignment  of  the 
term  by  him,  without  any  acceptance 


of  the  assignee,  determined  the  privity 
of  contract ;  so  that  the  lessor  in  either 
of  these  cases  cannot  maintain  an  action 
of  debt  after  such  assignment,  such  deci- 
sion appears  not  to  be  well  considered ; 
and  indeed  the  case  of  Overton  v.  %«/- 
hall,  has  been  frequently  denied.  1  Sid. 
266.  HeUier  v.  Casbard.  1  Lev.  127- 
S.  C.  3  Mod.  325.  Coghil  v.  Fredcve. 
2  Vent.  209.  S.  C.  4  Mod.  76.  Pitcher 
V.  Tovey.  For  it  is  now  settled  by  these 
cases,  that  the  privity  of  contract  of  the 
testator  is  not  determined  by  his  death, 
but  the  executor  shall  be  charged  with 
all  his  contracts  so  long  as  he  has  as- 
sets; and  therefore  he  shall  not  dis^ 
charge  himself  by  making  an  assignment 
without  the  consent  of  the  lessor,  but 
shall  still  be  liable  in  an  action  of  debt 
as  well  as  covenant  for  the  rent  incurred 
afterwards;  and  so  where  the  testator 
himself  has  assigned  the  term  in  his  life- 
time, his  executor  is  chargeable  in  the 
same  manner.  3  Mod.  326.  But  though 
covenant  lies  against  the  lessee  upon  an 
express  covenant  after  assignment  and 
acceptance  of  the  assignee,  yet  it  seems 
that  such  action  does  not  lie  against  the 
lessee  upon  a  covenant  in  law ,  (such  as 
the  words  yielding  and  paying  [r],  i/e- 
mise,  grantf  which  arc  covenants  in  law 
both  by  the  lessor  and  lessee)  after  as- 
signment and  acceptance  of  the  as- 
signee. 1  Sid.  447.  Sir  W.  Jones,  22S. 
Bacheloure  v.  Gage.  4  Term  Rep.  98. 
Mills  V.  AurioL  [*] 
(6)  This  case  has  been  ever  since 


^^ 


[rj^ln  Selwyn's  Ni.  Pri.  tit.  Cove-  tit.  Covenant  (C.)  pi.  10.  Styles,  406. 

nant,  p.  450.  it  is  laid  down  that  the  Por/^r  v.  Su'^r/nam,  are  cited.    See  also 

words  «•  yielding  and  paying"  constitute  1  Sid.  266.  HeUier  v.  Casbard,  S.P. 

an  express  covenant.    And  Roll.  Abr.  [f]  And  no  action  will  lie  against 
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him  50/.  out  of  the  money  recovered,  and  the  other  rent  duej 
and  he  paid  the  rest;  and  so  it  was  not  deteirmined  in  the  ex- 
chequer-chamber. — Jonesy  Winnington,  and  Kelinge  of  counsel 
for  the  plaintiffs  in  the  king's  bench,  and  Saunders  of  counsel 
with  the  defendant 
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considered  as  a  leading  one  upon  this 
subject.  Carth.  183.  Barker  v.  Darner. 
1  Show.  194.  S.C.  6  Mod.  194,  195. 
Wey  V.  YaUy.  1  Wils.  165.  Thrale  v. 
ComtoaU.  1  H.  Black.  433.  MUls  v. 
AurioL  4  Term  Rep.  94.  S.  C.  When- 
ever the  action  is  brought  upon  the 
contract  itself,  it  is  transitory ;  for  debt- 
turn  ei  contractus  sunt  nuUius  loci;  7  Rep. 
3.  a. ;  Bulwers  case.  2  Inst.  231. ; 
therefore  the  lessor  may  bring  debt  or 
covenant  against  the  lessee^  and  the 
lessee  covenant  against  the  lessor^  in  any 
county.  7  Rep.  2.  a.  Bulwer's  case.  [/] 
Or  the  lessor  may  bring  debt  or  cove- 
nant in  England  for  lands  in  Ireland, 
Jamaica,  &c.  6  Mod.  1 94.  Wey  v.  Yally. 
So  may  the  assignee  of  the  reversion 


bring  covenant  against  the  lessee,  and  the 
lessee  against  the  assigneeqfthe  reversion, 
in  any  county,  upon  such  express  cove' 
nants  contained  in  the  lease  as  run  with 
the  estate  in  the  land  demised,  such  as 
non-payment  of  rent,  not  repairing,  and 
the  like,  by  virtue  of  the  statute  of 
32  H.  8.  Thursby  v.  PlanU  For  as  the 
lessor  might  in  such  case  have  brought 
covenant  against  the  lessee,  or  the  lessee 
against  the  lessor  in  any  county,  so  may 
now  the  assignee  of  the  reversion  against 
the  lessee,  and  the  lessee  against  the 
assignee  of  the  reversion,  by  virtue  of 
that  statute,  which  lias  transferred  the 
privity  of  contract  with  respect  to  such 
covenants,  in  the  same  plight  as  thp 
lessor  had  them  against  th^  lessee,  or  th^ 


an  assignee  of  the  lessee,  except  for 
breaches  of  covenant  happening  whilst 
he  is  assignee:  therefore  an  assignee 
may  always  get  rid  .of  his  liability  by 
assigning  over,  which  he  may  do  to  a 
mere  pauper,  although  such  person 
neither  takes  actual  possession  nor  re- 
ceives the  lease;  1  Bos.  &  Pull.  21. 
Taylor  v.  Shum.  Str.  1222.  Le  Keux. 
V.  Nash  ;  and  although  the  assignment 
of  the  Jease  remains  in  the  hands  of  the 
solicitor  of  the  assignor  who  has  a  lien 
for  the  expences  of  preparing  it. 
3  Campb.  394.  Odell  v.  Wake.  And 
this  may  be  done  by  the  assignees  of  a 
bankrupt,  although  by  accepting  the 
lease  they  have  discharged  the  bank- 
rupt from  liability  under  the  49  Geo.  3. 
c.  121.  s.  19. ;  and  by  assigning  them- 
selves to  an  insolvent  person,  leave  the 
lessor  without  any  responsible  tenant. 
S  Madd.  330.  Onslow  v.  Corrie. 


[t]  Covenant  or  debt  by  the  lessor 
against  the  executor  of  the  lessee  for 
arrears  of  rent  accrued  in  the  testator's 
lifetime,  is  transitory:  so  is  covenant, 
or  debt  in  the  detinet,  against  the  exe- 
cutor as  executor  for  rent  accrued  in  his 
own  time,  for  he  is  charged  on  the  pri- 
vity of  contract  and  not  o£  estate,  and  is 
liable  only  so  far  as  he  has  assets,  and 
whether  he  occupies  the  land  or  not : 
but  covenant  or  debt  in  the  debet  and 
detinet  against  the  executor,  not  nam- 
ing him  as  executor,  for  rent  accrued 
in  his  own  time,  is  local ;  for  the  execu* 
tor  is  in  such  case  charged  as  assignee 
on  the  privity  of  estate  and  not  of  con- 
tract.  I  Sid.  266.  Hellier  v.  Casbard. 
2  Lev.  80.  Cormel  v.  Lisset.  And 
see  ante^  1.  note  (1),  and  the  autho- 
rities there  cited;  and  ante,  p.  112. 
note  [c]. 
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lesiBee  against  the  lessor.  In  the  case  of 
Creswick  v.  Saunders,  2  Show.  200. 
it  is  said  to  have  been  adjudged,  that 
covenant  by  the  assignee  of  the  reversion 
against  the  lessee  for  not  repairing,  must 
be  laid  in  the  county  where  the  land 
lies,  and  the  case  ofBordy,  Cudmore, 
in  Cro.  Car.  ISS^  and  this  case  of 
Thurshy  v.  Plant,  are  cited  in  support 
of  it.  But  these  authorities  do  not 
warrant  the  decision,  but  are  directly 
contrary  to  it,  and  so  are  all  the  other 
determinations.  An  assignee  of  a  re- 
version may  also  have  an  action  of  debt 
for  rent  against  the  lessee,  and  the  action 
being  founded,  not  upon  any  privity  of 
contract,  but  upon  privity  o^  estate  only, 
is  local.  The  action  of  debt  lay  for  the 
assignee  of  the  reversion  at  common 
law ;  for  the  rent  being  incident  to  the 
reversion,  and  the  lessee  being  in  pos- 
session of  the  land,  and  in  the  percep- 
tion of  tlie  profits,  the  law  therefore 
created  such  a  privity  between  them  as 
would  support  this  action  for  the  rent. 
5  H.  7.  18.  b.  19.  a.  Bro.  Dette,  141. 
1  Roll.  Abn  591.  (B).  pi.  2.  3  Rep. 
^.  b.  Walker'^  case.  4  Mod.  81.  Glo- 
ver  V.  Cope.  3  Mod.  338.  Barker  v. 
Darner.  For  the  same  reason  of  privity 
of  estate,  the  lessor  may  have  debt  or 
covenant  for  rent  or. for  not  repairing, 
&c.  against  the  assignee  of  the  term  at 
the  common  law ;  5  H.  7.  19.  a.  3  Rep. 
22.  b.  Walker'^  case ;  but  in  such  case 
the  action,  whether  debt  or  covenant, 
is  local,  because  it  is  founded  upon  the 
privity  of  estate  only,  between  the  lessor 
and  assignee  of  the  term,  the  privity  of 
contract  being  destroyed  by  the  assign- 
ment ;  Carth.  182,  183.  2  East.  Rep. 
580.  Stevenson  v.  Lombard;  conse- 
quently the  assignee  of  the  reversion 


must  also  bring  the  action  against  the 
assignee  of  the  term  in  the  county  where 
the  land  lies,  because  the  sutute  of 
32  H.  8.  transfers  the  privity  of  con- 
•tract  to  the  assignee  of  the  reversion  in 
the  same  manner  as  the  lessor  had  it. 
3  Mod.  337j  338.  Barker  v.  Darner. 
S.  C.  I  Show.  199.  Carth.  182.  1  Salk. 
80,  81.  The  report  of  tlie  case  in 
Salkeld  seems  to  be  inaccurate,  in  not 
stating  that  the  action  of  covenant  was 
brought  against  the  assignee  of  the  term, 
for  the  decision  turned  upon  that  cir- 
cumstance. For  the  same  reason,  co- 
venant bi/  the  assignee  of  the  kssee 
against  the  lessor  or  the  grantee  of  the 
reversion,  is  also  local ;  for  it  lies  at 
the  common  law  in  respect  of  the  pri- 
vity of  estate,  which  is  always  local. 
5  Rep.  17  a.  Spencers  case.  F.  N. B. 
146.  C.  But  in  all  these  cases,  if  such 
local  action  be  brought  and  tried  in  'a 
^A^rong  county,  the  defect  is  aided  after 
verdict  by  statute  16  &  17  Car.  2.  c.8..; 
and  therefore,  when  the  defendant  in- 
tends to  take  advantage  of  the  wrong 
venue,  he  must  demur  to  the  declaration. 
7  Term  Rep.  583.-588.  Mayor  of, 
London  v.  Cole.  Willes'  Rep.  431. 
Bailiffs  of  Lichfidd  v.  Slater,  [ti]  It 
should  seem  that  the  lessor  cannot 
bring  an  action  of  covenant  after  he 
has  parted  with  the  reversion  for  any 
breach  of  covenant  accrued  subsequent 
to  the  grant  of  the  reversion,  but  the 
action  can  only  be  brought  by  the 
assignee  of  the  reversion ;  for  tlie  sta- 
tute of  H.  8.  has  transferred  the  pri- 
vity of  cl^ntract,  together  with  the 
estate  in  the  land  to  the  assignee  of 
the  reversion.  See  3  Lev.  154.  Beel^ 
and  Furry. 


[m]  As  the  modern  mode  of  declare 
ing  is  not  to  set  out  the  parcels  in  the 
declaration,   the^  defendant  cannot  in 


general  demur  for  this  cause,  without 
first  setting  out  the  indenture  upon 
oyer. 
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i^^tidon^yjX^  it  remembered,  that  heretofore,  to  wit,  in  the  Sameprcce- 

o  wi .  ^  XJ  term  of  &U  Michael  last  past,  before  our  lord  ^nt.  188. 
tlie-  king  at  Westminster^  came  Joseph  Craji  clerk,  by  Daniel 
Marwood  his  attorney,  and  brought  here  into  the  court  of 
our  said  lord  the  king  then  there  his  certain  bill  against  Joseph 
Boite^  in  the  custody  of  the  marshal,  &c.  of  a  plea  of  tres- 
pass upon  the  case ;  and  there  ai*e  pledges  of  prosecution,  to 
wit,  John  Doe  and  Richard  Roe;  which  said  bill  follows  in 
these  words,  to  wit ;  London^  to  wit,  Joseph  Crc^j  clerk,  com- 
plains o(  Joseph  Boite  being  in  the  custody  of  the  marshal  of  General  pream- 
the  marsbalsea  of  our  lord  the  king  before  the  king  himself;  JJ^jacter. 
for  that  whereas  he  the  said  Joseph  Craft  is  a  good,  true, 
pious,  faithful,  and  honest  subject  of  our  lord  the  now  king, 
and  as  such  good,  true,  pious,  faitliful  and  honest  subject  of 
our  said  lord  the  now  king,  and  of  the  lord  Charles  the  First, 
late  king  o{  England^  from  the  time  of  his  nativity  hitherto, 
hath  behaved,  had,  and  governed  himself,  and  for  all  the  time 
aforesaid  was  had,  held,  and  reputed  of  good  name,  fame^ 
condition,  conversation,  and  reputation,  as  well  among  vene- 
rable persons,  as  other  grave  and  faithful  subjects  of  our  said 
lord  the  now  king,  with  whom  he  the  said  Joseph  Craft  had      T  242  ] 
any  acquaintance ;  and  idso  as  such  &ithful  and  honest  subject 
of  our  said  lord  the  now  king  hath  hitherto  remained  and  con- 
tinued unhurt,  untouched,  and  immaculate,  without  any  kind 
of  theft,  felony,  fraud,  deceit,  and  without  the  imputation  or 
suspicion  of  the  same,  or  any  of  them.     By  means  of  which 
said  good  name,  fame,  condition,  conversation,  and  reputa- 
tion, and  by  reason  of  his  learning  in  the  study  of  divinity  in 
the  university  of  Oxford^  for  four  years  and  more,  he  the  said 
Joseph  Crajl  had  obtained  the  favour  and  good- will  of  divers 
noblemen  and  great  men  of  this  realm  oi  England:  and  he 
the  said  Joseph  Crafty  for  the  space  of  three  years  now  last 
past,  hath  been,  and  yet  is,  a  minister  of  the  holy  gospel,  in 
the  holy  church  of  this  realm  of  England^  and  hath  taken 
upon  himself  the  holy  orders  of  the  said  church,  and  for  all 
the  time  last  above  mentioned  hath  been  in  that  function, 
with  the  greatest  praise  and  commendation  for  his  exemplary 
zeal  for  piety,   innocence  of  life,  and  integrity;    insomuch 
^  Cc  4 
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Craft  v.  that  he  hath  not  only  obtained  and  had  the  love  and  good- 
^  BoiTE.  ^  ^jii  Qf  jj  hjs  neighbours  and  other  faithful  subjects  of  our 
said  lord  the  king,  and  nobles  and  great  men,  but  also  had 
daily  gained  and  received  divers  great  gains,  profits,  and  ad- 
vantages to  the  great  and  more  ample  maintenance  and  sup- 
port of  him  the  said  Joseph  Craft,  and  the  great  increase  of  his 
Breach.  wealth :  nevertheless  the  said  Joseph  Boite,  not  ignorant  of 

the  premises,  but  contriving  and  maliciously  intending  to  de- 
prive him  the  said  Joseph  Craft  of  his  said  good  name,  fame» 
credit,  esteem,  and  reputation,  which  he  before  possessed,  and 
to  bring  him  the  said  Joseph  Crajt  into  scandal,  infamy,  and 
dislike,  as  well  among  all  the  venerable  persons,  as  other  grave 
and  faithful  subjects  of  our  said  lord  the  now  king,  and  parti- 
cularly among  his  neighbours  and  friends,  and  also  to  cause 
the  said  Joseph  Craft  to  be  punished  according  to  the  laws 
and  statutes  of  this  realm  of  England,  made  and  provided 
against  those  who  should  commit  such  kind  of  felonies  or 
thefts,  on  the  20th  day  of  October,  in  the  20th  year  of  the 
reign  of  our  lord  Charles  the  Second  the  now  king,  at  Lon- 
don, to  wit,  in  the  parish  of  SL  Mary-le^Baw,  in  the  ward  of 
Cheapy  in  the  presence  (1)  and  hearingof  divers  faithful  sub- 

» 
(1)    The  declaration  must  shew  a    persons,  omitting  the  word '<  Aeanir^,** 

publication  of  the  slander,  otherwise  is  held  to  be  sufficient,  for  it  shall  be 
the  action  does  not  lie ;  and  therefore  intended  to  be  in  their  hearing.  Cro. 
it  is  averred  in  this  declaration,  that  the  Eliz.  486.  Hall  y.  Hennesley.  Cro.  Jac. 
defendant  spoke  the  words  in  the  pre-  39.  Kellan  v.  Manesby,  Cro,  Car.  199. 
sence  and  hearing  of  several  persons.  Smart  v.  Easdale.  And,  as  the  declar- 
But  these  words,  though  generally  used,  ation  must  shew  a  publication,  there- 
are  not  absolutely  necessary :  any  others  fore,  if  the  words  are  Welsh^  French^  or 
that  denote  a  publication  are  sufficient ;  other  foreign  language,  the  plaintiff 
as,  that  the  defendant  spoke  the  words  must  aver  that  the  hearers  understood 
*^ palam^*' or  ^* publice.*'  Cro.  Eliz. 861.  such  language;  Hob.  268.  in  lUet- 
I'aylor  v.  Haw.  So,  alleging  the  words  twod  v.  CurUy.  Cro.  Eliz.  865.  Price 
to  be  spoken  in  the  presence  of  several  v.  Jenkings,   1  Roll.  Abr.  T^.  (A) ;  [a] 

[a]  In  an  action  for  a  h'bel  in  a  fo-  sure,*'  &c. ;  for  such  a  mode  of  state- 
reign  language,  the  original  must  be  set  ment  deprives  the  defendant  of  taking 
out,  and  not  a  mere  translation.  6  T.  11.  the  opinion  of  the  court  upon  the  words 
162.  Zenohio  v.  Axtell.  The  libel  itself  of  the  libel  by  demurrer.  6  Taunt.  169. 
must  be  set  out  in  the  declaration;  Wood  v.  Brotvn.  1  Marsh,  522.  S.  C. 
hence,  it  is  not  sufficient  to  state  that  So  in  actions  for  verbal  slander,  the 
the  defendant  published  a  libel,  "  pur-  words  must  be  stated.  3  M.  &  S.  110. 
porting  that  the  plaintiff's  beer  was  of  Cook  v.  Cox. 
bad  quality,  and  sold  by  deficient  mea- 
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jects  of  our  said  lord  the  now  king  being  then  and  there  pre-  Craft  v. 

sent,  and  hearing  the  same,  falsdy  and  (2)  maliciously  spoke,  ,    Bo'tb.    ^ 

asserted,  and  with  a  loud  voice  published  and  proclaimed  these  ' 
false,  feigned,  scandalous,  and  opprobrious  words  of  (S)  the 


unless,  indeed,  with  respect  to  Wdsh 
words,  the  action  is  brought  in  any  of 
the  courts  of  great  sessions  in  Wales^ 
for  it  shall  be  intended  the  hearers  un- 
derstood the  words.  But  it  does  not 
seem  necessary,  though  usual,  to  give 
the  signification  of  such  foreign  words 
in  the  declaration ;  for  the  court  will 
inform  themselves  by  those  who  under- 
stand the  language,  what  the  words 
mean  in  English.  Hob.  126.  1  Roll. 
Abr.  86.  (L).  pi.  5.  And  it  is  safer 
not  to  translate  the  words ;  for  it  has 
been  held  that,  where  the  words  in 
WMi  signified  that  the  plaintiff  was 
perjuredf  and  were  therefore  actionable, 
but  the  translation  of  them  into  Eng- 
lish did  not  amount  to  perjury,  but  only 
that  the  plaintiff  \rv&  forsvoorni  no  action 
would  lie.  Sty.  263.  Ross  v.  Ltxw- 
rence.  [6]   xlt  is  an  established  rule, 


that  slanderous  words  must  be  under- 
stood by  the  court  in  the  same  sense 
as  the  rest  of  mankind  would  ordinarily 
understand  them.  Therefore,  where 
one  said  of  another  "  that  his  character 
**  VMS  infamous  ;  that  he  toould  be  dis" 
**  grace/id  to  any  society;  that  those  who 
**  proposed  him  as  a  member  of  any  so- 
"  ciety  must  have  intended  an  insult  to 
^*  it;  that  he  toould  publish  his  shame 
"  and  infamy  ;  that  delicacy  forbad  him 
*^Jrom  brining  a  direct  charge,  but  it 
**  toas  a  male  child,  who  complained  to 
<'  him :"  these  words  were  understood 
to  mean  a  charge  of  unnatural  practices, 
and  sufficiently  certain  in  themselves  to 
be  actionable,  without  the  aid  of  an 
inuendo  to  that  purpose,  which,  it  was 
admitted,  would  not  enlarge  the  sense- 
5  East,  463.  Wodnoth  v.  MeadMs.  [c] 
(2)  The  declaration  must  also  shew 


[6]  But  it  should  seem,  that  it  would 
now  be  held  necessary  to  set  out  a 
translation  in  the  declaration ;  for  in 
Rex  V.  Manasseh  Goldstein^  which  was 
tried  at  the  Old  Bailey,  the  prisoner 
was  found  guilty  upon  an  indictment 
framed  on  the  statute  43  Geo.  3.  c.  139., 
for  forging  an  instrument  purporting  to 
be  a  treasury  note  or  receipt  of  the 
Prussian  government.  The  case  was 
afterwards  argued  before  ten  of  the 
judges,  abs.  Bayley  J.  and  Wood  B.  on 
4th  Feb.  1822 ;  and  a  majority  of  eight 
to  two  of  their  lordships  held,  that  the 
indictment  was  bad  for  want  of  a  trans- 
lation of  the  instrument,  which  was  in 
German.  3  Brod.  &  Bing.  201.  The 
reason  appears  to  have  been,  that  their 
lordships  considered  that  the  Court 
ought  to  have  the  instrument  before 


them,  in  a  language  which  they  under- 
stand, to  give  them  the  means  of  de- 
ciding whether  it  be  within  the  statute. 
Bayley  on  Bills,  5th  ed«  445. 

[c]  **  The  rule  which  at  one  time 
prevailed,  that  words  are  to  be  under- 
stood in  mitiori  sensu,  has  been  long  ago 
superseded,  and  words  are  now  construed 
by  courts,  as  they  always  ought  to  have 
been,  in  the  plain  and  popular  sense  in 
which  the  rest  of  the  world  naturally  un- 
derstand them."  J?er  Lord  ^lenborough 
C.  J.  in  9  East,  95.  Roberts  v.  Camden. 
To  be  actionable  in  themselve8,the  words 
when  only  spoken,  not  written,  must  be 
such  as  in  their  plain  and  popular  sense 
convey  to  the  minds  of  the  hearers  a 
charge  of  some  offence  for  which  the 
plaintiff  is  amenable  to  the  law :  or  of 
having  some  disease  which  will  exclude 
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BOITB. 


said  Joseph  Cre^  in  these  English  words  foUowing ;  that  is  to 
say,  "  Look,  there  is  a  thievish  rogtie^"  (meaning  and  poinir 
ing  with  his  finger  to  the  said  Joseph  Craft,  the  now  phiintif^) 
^  did'st  ever  see  such  a  thievish  rogue?  he"  (again  meaning 


a  malicious  intent  in  the  defendant; 
but  it  is  not  necessary  to  use  the  word 
<•  maliciously,**  for  the  word  ^^  faUdrf^ 
alone  has  been  held  to  be  sufficiently 
expressive  of  a  malicious  intent.  Moor, 
459.  Ow.  51.  Mercer  v.  Sparks.  S.  C 
Ifoy,  35.  Indeed  in  Sty.  392.  Anon. 
RdlCf  C.  J.  was  of  opinion  that,  in  a 
declaration  it  is  not  necessary  to  use 
either  the  words  ^W^  or  maliciousli/y 
but  in  an  indictment  or  information  it  is. 
I  suppose  he  meant  that  after  verdict 
the  omission  of  them  would  be  helped 
in  a  declaration.  \d] 

(3)  Notwithstanding  a  colloquium  is 
laid  to  have  been  had  by  the  defendant 
with  other  persons  of  and  concerning 
the  plaintiffs  it  still  seems  necessary  to 
introduce  the  slanderous  words  by  an 
averment  that  the  defendant  spoke  them 
of  and  concerning  the  plaintiff,  other- 
wise it  seems  it  will  be  insufficient  upon 
a  special  demurrer;  for  though  per- 
haps after  verdict,  or  on  a  general  de- 
murrer, it  will  be  intended,  that  the 
words  were  spoken  of  the  plaintiff,  and 
tliat  the  innuendo  connects  the  word  he 
with  the  plaintiff,  of  whom  it  is  said  in 
the  former  part  of  the  declaration,  that 
the  defendant  had  had  a  discourse ;  yet 
as  it  is  necessary  to  aver,  that  the  de- 
fendant spoke  the  words  of  the  plaintiff, 
that  cannot  be  supplied  by  inference 
or  argument,  when  the  omission  of  the 
averment  is  specially  pointed  out  as  a 


cause  of  demurrer.  But  where  no  col- 
loquium is  laid  to  have  been  had  by  the 
defendant  of  the  plaintiff,  there  seems 
to  be  no  doubt  that  the  omission  of 
such  an  averment  is  a  fatal  defect 
in  the  declaration.  2  Roll.  Rep.  244. 
Scutt  V.  Hawkins.  As  where  the  plain- 
tiff declared  that  the  defendant  said 
these  words,  **  He"  (meaning  the 
plaintiff)  <*  is  a  thief,"  Stc.  without  an 
averment  that  the  words  were  spoken 
to  the  plaintiff,  or  of  him,  according  to 
the  usual  course;  the  declaration  was 
held  ill,  because  it  did  not  appear  of 
whom  the  words  were  spoken,  and  the 
innuendo  will  not  help  it;  and  yet  there 
was  laid  a  colloquium  of  the  plaintiff, 
and  that  the  defendant  said  these  words, 
"  He,"  Sec.  I  Roll.  Abr.  83.  pi.  7.  85. 
pi.  7.  S.  P.  Cro.  Jac.  126.  Johnson  v. 
Aylmer.  Ibid.  39.  Kellan  v.  Maneshy. 
1  Sid.  52.  Dacy  v.  Ginch.  2  Str.  934. 
Lffwfield  V.  Bancroft.  But  where  it  is 
laid,  that  the  defendant  in  a  discourse 
with  the  plaint^  said  in  the  second 
person,  «*  You"  (meaning  the  pluntiff ) 
''  are  a  thief,"  &c.,  the  declaration  is  suf- 
ficient, though  the  plaintiff  does  not 
allege  that  the  words  were  spoken  to 
the  plaintiff*  or  of  him ;  for  it  cannot 
but  be  intended  that  the  words  were 
spoken  to  him,  with  whom  the  conver- 
sation is  alleged  to  have  been  had. 
1  Roll.  Abr.  85.  pi.  8.  And  where  it 
is  laid  that  the  defendant  in  a  discourse 


him  from  society.  See  Selwyn's  Ni. 
Pri.  tit  Slander.  And  the  jury  must 
be  satisfied  that  the  defendant  used  the 
words  in  the  sense  imputed,  ibid.  It 
would  be  endless  to  cite  the  numerous 
-  instancesof  the  application  of  these  rules. 
8 


[(/]  So  in  an  action  for  slander  of 
title,  it  is  necessary  to  allege  and  prove 
malice.  4  Burr.  2423.  Hargrove  v. 
Le  Breton.  8  Taunt.  246.  Smith  v, 
Spooner. 
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the  said  Joseph  Craft)  *<  hath  stolen  two  hundred  pounds     Craft  v. 
"  worth  of  plate  out  of  Wadham  coIl^;e,"  (4)  (meaning  a  ^   Boitb.    ^ 
collq;e  called  Wadham  college,  in  the  university  of  Ojpford.)  second  count. 
And  the  said  Joseph  Boiiej  of  his  further  malice  against  him 


with  the  plaintiff  said  to  him,  *'  You/' 
&c,f  there  is  no  need  of  an  innuendo,  for 
it  is  plain  enough  without  it  that  **  you" 
means  the  plaintiff.  2  Roll.  Rep.  243, 
2^4*.  ScuU  V.  Hawkitu.  Where  the 
words  are  only  actionahle,  because  they 
are  spoken  of  a  tradesman,  &e.,  as  that 
he  is  a  cheat,  bankrupt,  &c.  and  tlt^ 
declaration  avers,  as  it  must  do,  that  the 
defendant  spoke  the  words  of  the  plain- 
tiff in  the  way  of  his  trade,  &c.,  the 
plaintiff  must,  on  the  trial,  prove  that  the 
words  were  spoken  in  relation  to  his 
trade.  Sec.  otherwise  be  will  be  non- 
suited, [e] 

(4)  An  innuendo  is  only  explanatory 
of  some  matter  already  expressed;  it 
serves  to  point  out  where  there  is  prece- 
dent matter,  but  never  for  a  new  charge ; 
it  may  apply  what  is  already  expressed, 
but  cannot  add,  or  enlarge,  or  change, 
the  sense  of  the  previous  words.  2  Salk. 
513.  Rexv.  Greepe.  S.C  1  Ld.Raym. 
*256.  1 2  Mod.  139.  If  this  definition 
be  stppVied  to  the  present  case,  this  in- 
nuendo seems  to  be  improper.  For 
there  is  nothing  expressed  in  the  intro- 
ductory part  of  the  declaration  to  con- 
nect fPis^Aam  college  with  the  university 
of  Oxford f  it  may  be  situate  in  any 
other  place;  all  that  the  plaintiff  says 
upon  the  subject  is,  that  he  studied  in 
that  university,  but  he  does  not  say 
rither  that  he  was  a  member  of  Wadham 
college  in  the  university  of  Oxford,  or 
that  the  college  was  situate  in  that  uni- 
versity. Therefore  the  innuendo,  being 
aa  addition  of  new  matter,  and  not  an 


explanation  of  what  is  before  expressed, 
seems  to  be  wrong.  [^^  In  Rex  v. 
Homey  Cowp.  684.  De  Grey,  C.  J.  in 
delivering  the  opinion  of  the  judges  in 
the  House  of  Lords,  adopts  the  above 
definition  of  an  innuendo,  as  given  out 
of  Salkeld.  An  innuendo,  says  he, 
means  nothing  more  than  the  words 
««/  est,'*  '^scaieet,"*  or  **  meaning,'' 
or  <<  ajbresaid,*'  as  explanatory  of  a 
matter  sufficiently  expressed  before; 
as,  such  a  one,  meaning  the  defendant^ 
or  such  a  subject,  meaning  the  subject 
in  question.  But  as  an  innuendo  is 
only  used  as  a  word  of  explanation,  it 
cannot  extend  the  sense  of  expressions 
beyond  their  own  meaning,  unless 
something  is  put  upon  the  record  for  h 
to  explain.  As  in  an  action  upon  the 
case  against  a  man  far  saying  of  an- 
other, **  He  has  b\nrnt  my  bam,''  the 
plaintiff  cannot,  by  way  of  innuendo, 
say,  meaning  "his  bnnkjidlqfcom;*' 
4  Rep.  20  a.  Barham^s  case ;  because 
that  is  not  an  explanation  of  what  was 
said  before,  but  an  addition  to  it.  But 
if  in  the  introduction  it  had  been  aver- 
red, that  the  defendant  had  a  baxnJuU 
of  corn,  and  that  in  a  discourse  about 
that  barn,  the  defendant  had  spoken  the 
words  of  the  plaintiff,  an  innuendo  of 
its  being  the  barn  full  of  com,  would 
have  been  good;  for  by  coupling  the 
innuendo  with  the  introductory  aver- 
ment, "  his  bam  full  of  com,"  it  would 
have  made  it  complete.  So  in  an  action 
on  the  case  for  saying  that  the  plaintiff 
was  forsworn ;  he  cannot,  by  way  pf 


[e]  See  2  Saund.  307  a.  note  (1). 
Cy*]    Although    this    innuendo    be 
wrong,  yet  as  it  was  not  necessary  to 


sustain  the  action,  it  might  have  been 
rejected  as  surplusage.  9  East,  93. 
Roberts  v.  Camden. 
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Craft  versus  Boite, 


Craft  v.     the  said  Joseph  Crafty  afterwards,  to  wit,  on  the  2lst  day  of 
^    BoiTg.   ^  October  J  in  Uie  said  20th  year  of  the  reign  of  our  said  lord  the 
'  now  king,  at  London  aforesaid,  in  the  parish  and  wanl  afore- 

said, falsely  and  maliciously  spoke,  asserted,  and  with  a  load 


innuendo,  say,  meaning  *'  that  he  had 
<<  perjured  himself  in  his  answer  to  a  bill 
<*  filed  against  him.*'  But  if  the  declar  • 
ation  had  contained  a  colloquium  re- 
specting an  answer  averred  to  have  been 
put  in  on  oath  by  the  plaintiff  to  a  bill 
filed  against  him>  in  which  he  was 
charged  to  be  forsworn,  the  innuendo 
would  have  been  good.  8  East,  427. 
Hatokes  v.  Hatokey,  See  also  6  Term 
Rep.  691.  Holt  v.  Schol^field,  S.P.  In 
Tu€hin*s  case,  5  State  Trials,  590.,  one 
part  of  the  lib^l  was  this,  **  the  misma- 
**  nagements  of  the  navi/  have  been  a 
**  greater  tax  upon  the  merchants  than 
**  the  duties  raised  by  parliament."  In 
order  to  explain  what  %vas  meant  by 
the  navy,  the  information  stated  iu  the 
introductory  part  that,  "  of  and  con- 
**  coming  the  royal  navy  of  this  kingdomf 
**  and  the  government  of  the  said  navy, 
**  it  is  written  so  and  so."  When  the 
information  came,  in  stating  the  libel, 
to  the  word  *<  navy"  by  an  innuendo, 
it  explains  it  thus ;  meaning  the  royal 
navy  of  this  kbgdom;  which,  being 
coupled  with  the  averment  in  the  in* 
troductory  part  of  it,  made  the  sense 
and  the  charge  complete.  Again,  in 
another  part  of  the  same  information 
for  another  libel,  one  part  of  the  libel 
was  thus :  **  There  is  anodier  plot 
*'  against  you ;"  and  afterwards,  ''  it 
**  is  a  plot  preparatory  to  your  trial." 
What  trial  ?  The  introductory  part  of 
the  infornaation  charged,  that  this  libel 
was  written  «  of  and  concerning  the 
*<  defendant,  and  a  prosecution  to  be 
'*  had  against  him  for  divers  seditious 
**  libels,  by  him,  before  that  time,  com- . 
**  posed  and  published."  .  The. inform- 
ation afterwards  explains  "  you,**  thus. 


meaning  <'  the  defendant.**  This,  con- 
nected with  the  averment  in  the  intro- 
ductory part,  was  a  sufficient  explana- 
tion of  tlie  charge.  In  the  case  of  Rex 
V.  Matthews,  9  State  Trials,  p.  682.  et 
seq.  which  was  an  indictment  upon  stat. 
6  Ann.  c  7>,  the  words  of  the  libel 
were  these :  *'  From  the  solemnity  of 
'<  the  ChevaUer's  birth,  and  if  heredi^ 
**  tary  right  be  any  recommendatioiw 
<'  he  has  that  to  plead  in  his  favour." 
It  was  there  said,  What  Chevalier? 
Who  was  he  ?  What  recommendation  ? 
and  to  what  thing  ?  In  the  introductory 
part,  the  information  charged  the  libel 
to  have  been  written,  <<  of  and  con* 
'<  corning  the  Pretender,"  and  '*  of 
'<  and  concerning  his  right  to  the  crown 
<'  of  Great  Britain:*  And  it  was  held 
that  the  innuendos  in  the  body  of  the 
libel,  explaining  the  words  *'Cheva- 
*^  lier,"  &(v  to  mean  the  Pretender,  and 
his  hereditary  right  to  the  crown  of 
Great  Britain,  when  connected  with  the 
averments  in  the  introductory  part,  of 
its  being  written  '^  of  and  concerning 
<'  the  Pretender  and  his  right  to  the 
"  crown  of  Great  Britain,**  were  a  suf- 
ficient explanation  to  make  good  the 
charge.  In  the  case  of  Rex  v.  Alder- 
ton,  Sayer's  Rep.  280.,  the  hbel  was  an 
advertisement,  reciting  certain  orders 
made  for  collecting  money,  on  account 
of  the  distemper  amongst  the  homed 
cattle,  advertised  by  the  clerk  of  the 
peace  for  the  county  of  Si^hlk;  and 
it  charged,  that  by  these  orders  the 
money  collected  had  been  improperly 
applied.  The  information  charged  this 
to  be  a  libel  on  the  justices  of  St^ffblk. 
In  the  body,  of  the  libel  it  was  not  said 
by  the  order  of  the  justices  :  nor  did  the 
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voice  publtshed  and  proclaimed  these  other  false,  feigned, 
scandalous,  and  opprobrious  words  of  the  said  Joseph  Crafts 
in  Uie  presence  and  hearing  of  divers  faithful  subjects  of  our 
said  lord  the  now  king,  and  friends  and  neighbours  of  him  the 


Craft  v. 

BOITE. 


information,  in  the  introductory  part, 
say,  that  it  was  a  libel  <*  qfandconcem* 
•*  ing  the  justices  of  SuffMJ'  But  when 
the  information  came  to  state  any  of 
the  orders  in  the  advertisement,  it  added 
this  innuendo ;  **  meaning  an  order  of 
"  the  justices  of  peace  for  the  county 
«  of  StiffdJc."  But  these  innuendos 
could  not  supply  the  want  of  an  aver- 
ment in  the  introductory  part,  of  its  be- 


ing written  o/*ant/  concerning  the  justices  f 
because  they  were  not  explanatory  of, 
but  in  addition  to  the  former  matter ; 
and  the  court  were  of  opinion,  that  the 
information  having  omitted  the  words 
*^  of  and  concerning  the  justices,"  in 
the  introductory  part,  such  omission 
was  fatal;  and  judgment  was  accord- 
ingly  arrested.  [^] 


{g']  In  4  B.  &:  A.  314-  The  King  v. 
Burdetty  the  information  stated  that  the 
defendant,  intending  to  insinuate  that  di- 
vers liege  subjects  of  our  lord  the  king 
had  been  inhumanly  cut  down,  maimed, 
and  killed,  by  certain  troops  of  our  said 
lord  the  king,  published  the  alleged 
libel,  "  of  and  concerning  the  govern* 
ment  of  this  realm,  and  of  and  concern*^ 
ing  the  said  troops  of  our  said  lord  the 
king  i'*  the  alleged  libel  was  then  set 
forth,  and  only  one  innuendo  intro* 
duced,  following  the  word  **  dragoons," 
and  which  was  as  follows  (meanipg  the 
said  troops  of  our  said  lord  the  king, 
and  meaning  theteby  that  **  divers  liege 
subjects  of  our  said  lord  the  king  had 
been  inhumanly  cut  down,  maimed,  and 
killed  by  the  said  troops  of  our  said  lord 
the  king,")  two  objections  were  taken  in 
arrest  of  judgment*  First,  that  it  did 
not  sufficiently  appear  upon  the  re- 
cord, that  the  libel  was  written  of  and 
concerning  the  government  of  the 
realm ;  secondly,  that  the  part  relating 
to  the  troops  was  indefinite,  and  should 
rather  have  been  charged  as  a  libel  on 
the  troops  generally,  than  as  "  of  and 
concerning  the  said  troops*"  But  the 
Court  over-ruled  both  objections,  r  The 
first,  because  they  saidi  that  the  Court 
must  understand  the  words  of  the  libel 


(as  undoubtedly  they  would  be  under- 
stood by  all  other  men,)  as  written  of 
and  concerning  the  government  of  this 
kingdom.  The  second,  because  the 
word  <<  certain'*  must  be  taken  to  mean 
part  of  the  troops,  and  the  word 
«  said''  in  the  innuendo  to  point  at  the 
same  part:  but  if  not,  the  latter  part 
of  the  '*  of  and  concerning"  might  be 
rejected,  and  the  libel  would  then  be 
charged  in  the  information  as  written 
**  of  and  concerning  the  government,'' 
which  is  sufficient.  If  the  declaration 
allege  that  the  plaintiff  carried  on  two 
trades,  and  that  the  words  were  spoken 
of  and  concerning  him  in  the  way  of  his 
trades,  it  will  be  sufficient  to  prove  that 
the  plaintiff  carried  on  one  of  the  trades, 
provided  the  words  proved  apply  to 
him  in  that  trade.  1  M.  &  S.  287r 
Hall  V.  Smith.  S  M.  &  S.  369.  Figgins 
Y.CogitneU.  See  also  as  to  introduc- 
tory averments  being  divisible.  4  M.  & 
S.  532.  The  King  v.  SuUon.  The 
omission  of  the  words  "  of  and  con- 
cerning," cannot  in  general  be  supplied 
by  introductory  words  expressive  of  the 
defendant's  intention  to  vilify  thq  plain- 
tiff, unless  the  words  themselves  neces- 
sarily point,  at  the  plaintiff  more  than  at 
any  other  individual.  4  M.  &  S*  1$4* 
The  King  v,  Marsden, 


«4Sc 


Craft  verMus  Boit€« 


Craft  v.  said  JosqA  Crqfi,  then  and  there  present  and  hearing  the 
1  "**  ,  same,  in  these  other  English  words  following ;  that  is  to  say. 
Other  wofds.  *^  Did'st  ever  see  sttch  a  diievish  rogue  ?"  (meaning  and  point- 
ing with  his  finger  to  the  said  Joseph  Crctft  the  now  plaint^) 
*'  he"  (again  meaning  the  said  JasqA  Craft)  "  stole  two 
*<  hundred  pounds  worth  of  plate  out  of  Wadham  coll^e^'^ 
(meaning  a  collie  called  Wadham  college,  in  the  university  of 
of  Oxford).  Whereas  in  tmtih  he  the  smd  Joseph  Crqfi  nev» 
committed  or  perpetrated  the  said  felonies,  or  either  of  them, 
or  any  such  like  crime ;  by  reason  of  the  speaking,  prodMUH 
ing,  and  publishing  of  which  said  several  fklse,  feigned,  scan- 
dalous, and  opprobrious  English  words,  he  the  said  Joseph 
Crqfi  is  not  only  greatly  hurt  and  injured  in  his  said  good 
name,  fame,  credit,  character,  and  reputation,  but  also  di- 
vers (5)  subjects  ^f  our  said  lord  the  now  king  have  upon  that 


(5)  There  is  no  special  damage  laid 
in  this  declaration,  the  general  words 
here  used  not  amounting  to  such. 
Where  the  words  are  actionable,  it  is 
not  necessary  to  lay  special  damage,  in 
order  to  support  the  action.  Sir  W. 
Joiies,196.Zoto^v.  HaivuooJ.  [A]  But 
if  the  plaintiff  has  sustained  any  special 
dan^e,  he  must  state  it;  for  it  is  an 
established  rule,  that  no  evidence  shall 
be  received  of  any  loss  or  injury,  which 
.the  pfauntiff  has  sustained  by  the  speak- 
ing of  the  words,  unless  it  be  specially 
stated  in  the  declaration.  In  1  Str. 
666.  Brmoning  v.  Nenman^  Lord  Ray* 
mond  took  a  distinction  between  the 


case,  where  the  special  damage  is  the 
gist  of  the  action,  and  where  the  words 
are  in  themselves  actionable:  that  in 
the  former,  evidence  of  special  damage 
b  allowed,  though  the  particular  in- 
stances of  such  damages  are  not  speci- 
fied in  the  declaration ;  but  in  the  lat- 
ter case,  particular  instances  of  special 
damage  shall  not  be  given  in  evidence, 
unless  particulariased  in  the  declar- 
ation.  [f]  There  the  plaintiff  declared 
that,  by  reason  of  these  words,  one 
J.M.f  and  divers  other  persons  who 
were  his  customers,  left  off  dealing 
with  him.  However,  modem  practice 
does  not  warrant  this  distinction ;  for  it 


[A]  If  the  words  be  actionable  in 
themselves,  they  are  not  the  less  so, 
because  they  are  spoken  of  the  plaintiff 
as  a  candidate  for  a  seat  in  pariiament. 
1  N.  R.  47.  Harwood  v.  A^.  Al- 
though words  be  actionable  in  them.- 
selves  without  an  innuendo,  yet,  if  an 
innuendo  ascribe  a  particular  meaning 
to  them,  the  plaintiff  is  bound  to  prove 
that  they  are  spoken  in  that  sense. 
S  Campb.461.  Snuih  v.  Carejf. 

Er]  The  same  distinction  seems  for* 
•merly  to  have  obtained  as  to  giving  in 


evidence  other  words  than  those  laid  in 
the  declaration;  but  it  is  now  hdd 
that  the  plaintiff  may  prove  other 
words,  whether  actionable  in  them- 
selves or  not,  as  evidence  of  ttie  anmus 
with  wRich  the  defendant  spoke  the 
wordswhich  are  laid.  /2tM^eB  v.M'Qkm* 
ter^  cited  in  note  to  1  Campb.  48* 
Thompson  v.  Bernard.  But  the  de- 
fendant may  prove  such  words  to  be 
true  i  because  he  has  had  no  opportu- 
nity of  justifying  them.  2  Stark.  417* 
Wame  v.  Chadvtell. 
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occasion  witbdrawn  themselves,  and  do  duly  more  and  more     Cravt  v. 
withdraw  themselves  from  the  society  of  him  the  said  Joseph  ^   Bo^te.    ^ 
Orc^:  and  he  the  said  Joseph  Craji^  for  declaring  his  inno-  '' 

cence  in  the  premises,  hath  been  compelled  and  obliged  to  lay 
out  divers  large  sums  of  money,  and  to  undergo  divers  great 
labours  of  his  body^  to  the  damage  of  him  die  said  Joseph 
Craft  of  20(tf . ;  and  therefore  he  produces  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Saturday  next  after  the  imparlance  and 
octave  of  St.  Hikny  in  this  same  term,  until  which  day  the  said  P^*** 
Joseph  Boite  had  leave  to  imparl  to  the  said  bill,  and  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster^  comes 
as  well  the  said  Joseph  Craji  by  his  said  attornejr,  as  the  said 
Joseph  Boite  by  Andreto  Loder  his  attorney;  and  tlie  said 
Joseph  Boite  defends  the  wrong  and  injury  when,  &c.,  and  says  Actio  mm. 
that  the  said  Joseph  Crctft  ought  not  to  have  or  maintain  his 
said  action  thereof  against  him ;  because  he  says,  that  long 
before  the  said  several  times  when  the  said  words  specified  in 


seems  now  fully  established,  that  in 
each  case  the  special  damage  must  be 
alike  particularly  specified  in  the  declar- 
ation. Therefore,  in  an  action  by  a 
victualler  for  calling  his  wife  a  whore, 
whereby  several  customers  left  his  house, 
without  naming  any,  this  is  not  laying 
a  special  damage.  Bull.  Ni.  Pri.  7- 
But  where  the  declaration,  in  an  action 
of  slander  imputing  incontinence  to  the 
plaintiff,  stated  that  he  was  a  preacher 
to  a  dissenting  congregation  in  a  cer- 
tain chapel,  and  derived  considerable 
profit  from  his  preaching,  and  by  rea- 
son of  the  slander  ^'  the  said  persons 
**  frequenting  the  chapel  had  refused  to 
<*  permit  him  to  preach  there,  and  had 
**  discontinued  giving  the  profits  which 
<^  they  usually  had,  and  otherwise  would 
"  have  given,"  it  was  held  sufficient 
without  saying  Xttho  those  persons  were. 


8  Term  Rep.  ISO.  Hartley  v.  Herring* 
So  in  an  action  of  slander  of  title, 
whereby  the  plaintiff  lost  the  sale  of  his 
lands,  it  was  held  too  general,  and 
therefore  bad.  Sir  W.  Jones,  196. 
Lowe  V.  Harewood,  [^]  The  special 
damage  must  be  the  legal  and  natural 
consequence  of  the  words  spoken,  other* 
wise  it  does  not  sustain  the  declaration. 
If  a  tliird  person  is  guilty  of  an  iUegal 
and  tortious  act  to  the  plaintiff  in  conse- 
quence of  die  words,  the  defendant  is 
not  answerable  for  it,  but  the  plaintiff 
must  bring  his  action  against  such  third 
person.  8£ast,l.  Vicars  \.  WUcocks.  \l] 
The  persons  particularized  in  the  declar- 
ation, as  having  left  off  dealing  with 
the  plaintiff,  by  reason  of  the  speaking 
of  the  words,  may  be  called  as  witnesses 
to  prove  the  fact. — See  Lib.  Flac.  45. 
pi.  es.    LiU.  Ent.  79, 80.  Ibid.  61, 62. 


[£]  An  action  for  slander  of  title  is 
not  maintainable  against  a  person  claim- 
ing title  to  the  premises,  S  Taunt.  £46. 
Smith  V.  Spooner;  or  professing  an  in- 
tention to  dispute  the  right  hereafter. 
1  M.  &  S.  689.  put  V.  DoiUmn. 


[/]  llie  loss  of  substantial  benefit 
arising  from  the  hospitality  of  friends 
is  sufficient  special  damage.  1  Taunt. 
39.  Moore  v.  Meagher. 
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Craft  o.  the  said  declnration  are  supposed  to  have  been  spoken  and 
t  ^'^^  J  published  by  him  the  said  Joseph  Boite^  to  wit,  on  the  first  day 
[  24'4'  ]  ^^  June^  in  the  said  20th  year  of  the  reign  of  our  lord  the  now 
B«f»»;*^  king,  he  the  said  Joseph  Crafij  three  ounces  of  silver  plate,  of 
Sine  ounces  of  the  goods  and  chatteb  of  the  warden,  fellows,  and  scholars  of 
*f  w^l^^'  the  college  called  Wadham  college,  in  the  university  and  city 
college.  of  Oxford^  in  the  county  of  the  same  city,  at  the  said  city  of 

Oxford^  in  the  county  of  the  said  city,  within  the  said  college 
found,  feloniously  and  as  a,  felon  of  our  lord  the  king  stole, 
took,  and  carried  away;  wherefore  he  the  said  Joseph  Boite^ 
afterwards,  to  wit,  on  the  said  20tb  day  of  October^  in  the  20th 
year  of  the  reign  of  our  lord  the  now  king,  at  London  afore- 
^Sr^r  ardfl  *^^*  ^  ^®  parish  and  ward  aforesaid,  spoke,  asserted,  and  with 
in  the  dedar-      a  loud  voice  published  and  proclaimed  to  the  said  Joseph  Crafts 
><ion.  Qji^  pf  tliQ  gi^^  Joseph  Crcifl^  in  the  presence  and  hearing  of 

divers  faithful  subjects  of  our  said  lord  the  now  king  then  and 
there  being  present  and  hearing  the  same,  the  English  words 
specified  in  the  said  declaration,  that  is  to  say,  '^  Look,  there 
*^  is  k  young  thievish  rogue,"  (meaning  him  the  said  Joseph 
Craft j)  '^  did'st  ever  see  such  a  thievish  rogue?  he"  (again 
meaning  the  said  Joseph  Craft)  <^  hath  stole  two  hundred 
"  pounds  worth  of  plate  out  of  Wadham  college,"  (meaning 
a  college  called  Wadham  college,  in  the  university  of  Oxford  i) 
and  afterwards,  to  wit,  on  the  21st  day  of  October^  in  the  said 
20th  year,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
said, he  the  said  Joseph  Boite  likewise  spoke,  asserted,  and 
with  a  loud  voice  published  and  proclaimed  to  the  said  Joseph 
Crafts  and  of  the  said  Joseph  Crafi^  the  said  other  English 
words  specified  in  the  said  declaration,  that  is  to  say,  <<Did'st 
<<  ever  see  such  a  thievish  rogue  ?"  (meaning  the  said  Joseph 
Crafi ;)  «  he"  (agam  meaning  the  said  Joseph  Craft)  "  stole 
"  two  hundred  pounds  worth  of  plate  out  of  Wadham  college,** 
(meaning  a  college  called  Wadham  college,  in  the  university 
of  Oxford^)  as  he  well  might  for  the  cause  aforesaid  (6) ;  and 

(6)  This  plea  of  justification  seems  of  felony,  which  the  defendant  charged 

to  be  properly  pleaded.    It  confesses  him  with ;  and  therefore  the  plaintiff 

the  speaking  of  the  words  alleged  in  may  come  prepared  to  answer  and  dis- 

the  declaratioq>  but  says,  the  plaintiff  prove  it  at  the  trial.    The  present  prac- 

was  guilty  of  a  felony,  and  specifies  the  tice  is  not  to  repeat  the  words  over  again 

nature  of  it,  together  with  the  time  in  the  plea  as  is  done  here,  but  to  say, 

when,  and  the  place  where,  the  plaintiff  **  and  therefore  the  said  defendant,  at 

committed  it :  so  that  the  plea  alleges  ''  the  said  several  times,  in  the  said  de- 

the  plaintiff  to  be  guilty  of  that  species  [^  claration,  in  th%t  behalf  mentioned^ 
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this  he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the  Craft  w. 

toid  Joseph  Craft  ought  to  have  or  maintain  his  said  action  ^    Boite.    ^ 
thereof  agauist  him. 

And  the  said  Joseph  Craft  say«,  that  he,  by  any  thing  RepUcation, 
by  the  said  Joseph  Boite  above  in  pleading  alleged,  ought 


**  said  and  spoke  of  the  said  plaintiff  the 
**  said  several  words,  in  the  said  decla- 
**  ration  mentioned,  for  the  speaking 
*^  whereof  the  said  plaintiff  has  above 
''  complained  against  him,  as  helawfully 
'*  might,"  &c.     The  law  does  not  al- 
low of  pleas  of  justification,  containing 
general  charges  of  fraud  or  felony  com- 
mitted by  the  plaintiff,  because  they  do 
not  apprise  the  plaintiff  of  the  defence 
which  is  intended  to  be  set  up.    Thus 
in  Newman  v.  Bailey f  (cited  in  1  Term 
'Rep.  750.  J  Anson  v.  Stuart  j)  which 
was  an  action  by  a  justice  of  the  peace 
against  the  defendant,  who  charged  him 
with  pocketing  all  the  fines  and  pe- 
nalties forfeited  by  deh'nquents  whom 
he  convicted,  without  distributing  them 
to  the  poor,  or  in  any  other  manner  ac- 
counting for  a  sum  of  501.  then  in 
hand.  '  The  defendant  pleaded,  that  the 
plaintiff  was  a  justice  of  the  peace,  and 
that,  during  the  time  he  acted  as  such^ 
he  convicted  divers  and  sundry  persons 
.  respectively,  in  divers  and  sundry  fines 
and  sums  of  money,  for  and  on  pretence 
of  their  having  respectively  committed 
divers  respective  offences  against  the 
form  and  effect  of  divers  statutes  of 
this  realm;  which  said  respective  fines 
and  sums  of  money,  amounting  in  the 
whole  to  50/.,  he  received  of  the  re- 
spective delinquents,  so  by  him  convict- 
ed, and  had  not  paid  the  same  to  the 
several  persons  to  whom  the  same  ought 
to  have  been  paid,  by  virtue  of  the  re- 
spective  statutes,  but  had  kept  and  de- 
famed the  same,  contrary,  &c.    To  this 
there  was  a  special  demurrer ;  and  the 
court  were  clearly  of  opinion  that  the 
Vol.  I. 


justification  was  bad,  because  it  did  not 
specify  any  one  fine,  or  penalty,  which 
had  been  unjustly  levied.     So  where  in 
an  action  for  a  libel,  for  printing  of  the 
plaintiff  that  he  was  a  swindler,  the  de- 
fendant pleaded,  that  the  plaintiff  had 
been  illegally,  fraudulently,  and  disho- 
nestly concerned  and  connected  with, 
and  was  one  of  a  gang  of  swindlers  and 
common  informers,  and  had  also  been 
guilty    of  deceiving    and    defrauding 
divers  persons,  with  whom  he  had  had 
dealings  and  transactions,  wherefore  he 
printed,  &c.    To  this  there  was  a  spe- 
cial demurrer  t  and  the  court  of  K.  B. 
was  of  opinion  that  the  plea  was  bad, 
as  being  too  general.    The  defendant 
ought  to  have  alleged  some  particular 
crime,  with  the  time,  place,  and  the  per- 
sons with  whom  the  plaintiff  was  sup- 
posed to  be  connected.     When  the 
defendant  took  upon  himself  to  justify 
generally  the  charge  of  swindling,  he 
must  be  prepared  with  the  facts  which 
constitute  the  charge,  in  order  to  main? 
tain  his  plea.    And  he  ought  to  state 
those  facts   specifically,    to  give  the 
plaintiff  an    opportunity    of  denying 
them  ;  for  the  plaintiff  cannot  come  to 
the  trial  prepared  to  justify  his  whole 
life.     The  defendant  could  not  prove 
the  justification,  as  he  has  pleaded  it, 
by  general  evidence ;  but  he  has  no  jus- 
tification unless  he  can  prove  tite  spe- 
cial instances,  and  knowing  them  he 
ought  to  put  them  on.  the  record,  that 
the  plaintiff  may  be  prepared  to  answer 
them :  and  they  reversed  the  judgment 
of  the  C.  P.  which  had  held  the  plea, 
good.     1  Term  Rep.  748.  J* Anson  v. 
Dd 
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Craft  versus  Boite. 


Cravt  v.  not  to  be  barred  from  having  his  said  action  thereof  against 
^  BoiTE>  ^  ijjm  ^g  said  Joseph  Boite^  because  he  says,  that  the  said  Joseph 
that  thc'defend-  BoUe,  of  hts  own  XDTong  wthoid  such  cause,  as  is  by  him  the 
ant,  tk  u^urid    said  Joseph  Boite  above  in  pleading  alleged  (7)9  on  the  said  20th 


Stuart,  [m]     The  plea  of  justification 
must  confess  the  speaking  of  the  words 
alleged,  otherwise  it  is  bad ;  as  if  the 
declaration  be,  '^  thou  hast  played  the 
"  thief  with  me,  and  has  stolen  my 
*^  cloth,  and  half  a  yard  of  velvet,"  the 
justification  was,  that  the  plaintiff  was 
his  tailor,  and  upon  the  day  of,  &c.  he 
delivered  to  him  a  yard  and  a  half  of 
of  velvet  to  make  him  a  pair  of  hose, 
which  he  made  too  little,  ratione  cujus^ 
he  spoke  these  words,    <'  thou  hast 
**  stolen  part  of  the  velvet  which  I 
**  delivered  you,  absque  hoc^  that  he 
*'  spoke  any  words  aliter  vel  alio  modof' 
this  justification  is  not  good,  for  it  does 
not  confess  any  words,  though  it  tra- 
verses the  words  alleged.     And  it  was 
bad  on  another  ground,  that  it  did  not 
answer  the  words,  *<  thou  hast  stolen 
"  my  cloth."    Cro.  Eliz.  2S9.  Johns  v. 
Gittings,    So  it  is  holden  to  be  no  jus- 
tification to  an  action  of  slander  to  say, 
that  such  an  one  told  the  slander  to  the 


defendant.  But  if  the  person  repeating 
the  slander  at  the  same  time  mention 
the  name  of  the  person  from  whom  he 
heard  it,  that  may  be  pleaded  in  justi- 
fication to  an  action  brought  against  the 
former.  12  Rep.  130.  Earl  of  North- 
ampton'i  case.  7  Term  Rep.  17.  Da- 
vis V.  Letvis.  And  the  reason  seems  to 
be,  because  the  defendant  gives  to  the 
party  injured  a  certain  cause  of  action 
against  the  origmal  speaker.  There- 
fore it  is  not  sufficient  in  a  justification 
of  slander,  that  the  defendant  named 
the  original  author  of  it  at  the  time,  to 
allege  that  the  original  slanderer  used 
such  and  such  words,  or  to  that  effect; 
although  in  the  libel  declared  on  the 
defendant  state  that  another  had  spoken 
the  same  slanderous  words  of  the  plain- 
tiff, or  ioords  to  that  effect,  but  tlie  de- 
fendant must  give  the  very  words  used, 
though  it  be  only  necessary  to  prove 
some  material  part  of  them.  2  East, 
426.    Maitland  v.  Goldney,   [«]      So 


[m]  So  a  justification  repeating  gene- 
ral charges  against  an  attorney  of  gross 
fraud,  &c.  was  held  bad  on  demurrer. 
1  Taunt.  543.  Holmes  v.  Catesby.  A 
plea  justifying  the  publication  of  the 
reasons  of  the  plaintiff's  dismissal  from 
the  service  of  the  East  India  Company, 
on  the  ground  that  the  defendant  was 
ordered  as  governor  in  council  to  dis« 
miss  the  plaintiff  for  the  reasons  alleged, 
was  held  insufficient ;  because  it  did  not 
show  that  the  mode  of  publication  was 
such,  as  it  was  the  duty  of  the  defend- 
ant as  governor  in  council  to  adopt. 
3  Taunt.  456.  Oliver  v.  Lord  William 
Bentinck. 

[n"]  In  that  case  another  objection 


was  taken,  upon  which  the  court  gave 
no  opinion,  viz.  that  in  no  case  can  a 
defendant  justify  publishing  in  writing 
the  oral  slander  of  a  third  person,  al- 
though in  tliesame  writing  he  mentions - 
the  author  of  the  slander.  However 
this  may  be,  where  the  words  originally 
spoken  are  actionable  in  themselves  as 
slander,  it  seems  clear  that  where  their 
actionable  quality  arises  from  the  dr- 
cumstance  of  their  being  in  writing, 
such  a  justification  cannot  be  good, 
because  it  does  not  disclose  a  cause  of 
action  against  the  third  person.  It  has 
been  held  not  to  be  a  good  justification, 
that  there  was  reason  to  think  the  im- 
putation true  from  what  had  been  said ; 
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day  of  Odobery  in  the  said  20ih  year  of  the  reign  of  our  said     Craft  v. 
locd  the  now  kin^  spoke,  asserted,  and  with  a  loud  voite  pub-  ,    po^te.    ^ 
lished  and  proclaimed  of  the  said  Joseph  Crq/i  the  said  Etiglish  ^  proprid 
words  in  the  said  declaration  first  above  specified,  that  is  to  o^'T^e  taU 
say,  <^  Look,  there  is  a  young  thievish  rogue ;"  (meaning  him  ^^ords. 
the  said  Joseph  Crq/i ;)  <^  did'st  ever  see  such  a  thievish  rogue  ? 
**  he?*  (again  meaning  the  said  Joseph  Craft)  <^  hath  stolen  two 
*^  hundred  pounds  worth  of  plate  out  of  tVadham  college," 
(meaning  a  college  called  Wadham  coUegej  in  the  university      [  245  ] 
of  Ojpford);  and  also  afterwards,  to  wit,  on  the  said  21st  day 
of  October,  in  the  20th  year  abovesaid,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  he  the  said  Joseph  Boite  likewise 
spoke,  asserted,  and  with  a  loud  voice  published  and  pro- 
claimed of  the  said  Joseph  Craft  the  said  other  English  words 
in  the  said  declaration  last  above  specified,  that  is  to  say, 
**  Didst  ever  see  such  a  thievish  rogue  ?*'  (meaning  the  said 


where  the  declaration  was  for  saying, 
<'  you  are  a  thief  and  stole  20/.  from 
"  me,"  it  is  no  justification  that  the 
plaintiff  stole  a  hen  from  the  defendant. 
Cro.  Jac.  677.  Hilsden  v.  Mercer,  But 
the  defendant  may  plead  not  guilty  as 
to  part  of  the  words  alleged,  and  justify 
speaking  of  the  rest ;  or,  which  is  now 
the  usual  course,  since  the  statute 
4  Ann.  c.  16.  by  which  the  defendant 
with  the  leave  of  the  court  may  plead 
several  matters,  the  defendant  may 
plead  not  guilty  to  the  whole  declar- 
tion,  and  plead  a  plea  of  justification  to 
part  of  the  words  alleged  either  in  the 
declaration,  or  in  any  count  of  it. 

(7)  This  is  held  to  be  the  proper 
way  of  replying  to  a  plea  of  justifica- 
tion of  slander.  For  it  is  laid  down  in 
CrogaUi's  case,  8  Rep.  67  a.  and  recog- 
nised by  subsequent  authorities,  Doc. 
Plac.  115.  1  Bosan.  and  Pull.  Rep. 
C.  P.  76.  Jones  v.  Kitchen^  that  the 
general  plea,  de  injurid  su^  proprid  ab- 
sque tali  causdy  is  properly,  when  the 
defendant's  plea  does  consist  merely 


upon  matter  of  excuse^  and  of  no  mat- 
ter of  interest  whatsoever,  and  dicitur 
de  injurid  sud  preprint  &c.  because  the 
injury  properly  in  this  sense,  is  to  the 
person,  or  to  the  reputation,  as  battery 
or  imprisonment  to  the  person,  or  scan- 
dal to  the  reputation ;  Uiere,  if  the  de- 
fendant excuse  himself  upon  his  own 
assault,  or  upon  hue  and  cry  levied,  de 
injurid  sud  proprid  generally  is  a  good 
plea.    For  there  the  defendant's  plea 
consists  only  upon  matter  of  excuse,  [o] 
Here  too  the  modem  practice  is  not  to 
repeat  the  words  over  again  in  the  re- 
plication as  this  does»  but  merely  to 
say,  *'  that  the  defendant  of  bis  own 
'*  wrong  without  the  cause  by  the  said 
"  defendant   in  his  said    plea    above 
"  alleged  in  that  behalf,  said  and  spoke 
''.the  said  words  in  the  said  declaration, 
**  or  in  the  first,  second,  &c.  counts  of 
<<  the  said  declaration  mentioned,  for 
**  the  speaking  whereof  the  said  plain- 
<<  tiff  has    above  complained   against 
"  him,  to  wit,  at,  &c.  aforesaid,  in  the 
"  county  aforesaid." 


without  stating  tohat  had  been  smd,  and 
by  xx>hom.  1  Price,  76.  Lane  v.  Ho/wman. 


[p]  See  2  Saund.  294  a.  note  (1). 
Dd  2 
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Craft  versus  Boite. 


Craft  v. 

BOITE. 


Venirefadat. 


Defendant 
made  default. 


Some  of  the 
jury  appear. 


A  tales  prayed 
bytheplamtiC 


Joseph  Craft  i)  "  he"  (meaning  the  said  Jo8q>h  a  aft)  '<  stole 
^^  two  hundred  pounds  worth  of  plate  out  of  fVadham  col- 
lq;e,''  (meaning  the  said  college  called  Wadham  college 
in  the  university  of  Oxford^)  in  manner  and  form  as  he  the 
said  Joseph  Craft  hath  above  thereof  complained  against  him, 
and  this  he  prays  may  be  inquired  of  by  the  country.    And 
the  said  Joseph  Boite  thereof  likewise,  &c.     Therefore  let  a 
jury  thereof  come  before  our  lord  the  king  at  Westminstfr^ 
on  Saturdcof  next  after  15  days  of  Easter^  and  who  neither^ 
&c.  to  recognise,  &c.  because  as  well,  &c.   the  same  day  is 
given  to  the  said  parties  there,  &c ;  afterwards  the  process 
thereof  is  continued  between  the  aforesaid  parties  of  the  plea 
aforesaid,  by  the  jury  being  respited  thereof  between  them 
before  our  lord  the  king  at  WestminsUr,  until  Monday  next  after 
one  month  of  Easter^  unless  the  king's  faithful  and  well-beloved 
Sir  JfAn  Kelynge  knight,  chief  justice  of  our  lord  the  king 
assigned  to  hold  pleas  before  the  king  himself,  shall.first  come 
on  Saturday  next  after  three  weeks  of  Easter^  at  GuUdhaU^ 
London^  according  to  the  form  of  the  statute,  for  default  of 
jurors,  &c.     At  which  day  before  our  lord  the  king  at  West- 
minster^ came  the  said  Joseph  Craft  by  his  said  attorney,  and 
the  said  chief  justice  before  whom,  &c.  sent  here  bis  record 
had  before  him  in  these  words.     Afterwards  on  the  day  and 
at  the  place  within  contained  before  the  king's  &ithful  and 
well  beloved  Sir  John  Kelynge  knight,  the  chief  justice  within 
named,  having  associated  unto  himself  c^An  Squire  gentleman, 
according  to  the  form  of  the  statute,  &c  came  the  within* 
named  Joseph  Craft  by  his  attorney  within  contained ;  and  the 
within-written  Joseph  Boite^  although  solemnly  called,  did  not 
come,  but  made  default;  therefore  let  the  jury,  whereof  men- 
tion is  within  made,  be  taken  against  him  by  default;  and  the 
jurors  of  that  jury  being  called,  some  of  them,  that  is  to  say, 
J.  TV.,  C.A.,  T.  C,  C  7'.,  H.S.,  and  T.P.,  come  and  are 
SW0171  upon  that  jury ;  and  because  the  residue  of  the  jurors 
of  the  said  jury  did  not  appear,  therefore  others  of  the  by- 
standers, by  the  within-written  sheriffi  o(  L/mdofi  for  this  pur- 
pose elected  at  the  request  of  the  said  Joseph  Craft  and  by 
the  command  of  the  said  chief  justice  are  newly  appointed, 
whose  names  are  affiled  to  the  within-written  panel  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  ami 
he  jury  so  newly  appointed,  that  is  to  say,  J.  Y.,  T.  H.,  T.  K.y 
F.  N.J  jE.  B.J  and  A.  Y.,  being  called,  likewise  come,  who 
being  elected,  tried,  and  sworn  to  speak  the  truth  of  the  with- 
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in  contained,  together  with  the  said  other  jurors  before  im-     Craft  «. 
panelled  and  sworn,  say  upon  their  oath,  that  the  said  Joseph  ^    Bq^te.    ^ 
Boite  of  his  own  wrong  without  such  cause  as  by  the  said 
Joseph  Boite  is  within  in  pleading  alleged,   on  the  within- 
written  20th  day  of  October^  in  the  witliin-written  20th  year  of 
the  reign  of  our  said  lord  the  now  king,  at  London  within 
written  in  the  within-written   parish  and  waitl,   spoke  and 
asserted,  and  with  a  loud  voice  published  and  proclaimed  of 
the  said   Joseph  Ct^qfi  the  within-written  English   words  *  *  It  is  now  the 
first  within  specified  in  the  within-written  declaration;  that  ^^^^^^^ 
is  to  say,  "  Look,  there  is  a  young  thievish  rogue,**  (meaning  icmn«i,  to  say  in 
bim  the  said  Joseph  Craft;)  "  didst  ever  see  such  a  thievish  thepSuuidrS!. 
**  rogue ?  he"  (again  meaning  the  said  Joseph  Crqfi)  "  hath  P^*^^°'/****** 
'*  stolen  two  hundred  pounds  worth  of  plate  out  of  JVadham  spoi^e  the  said 
"  college,*'  (meaning  a  college  called  JVadham  college  in  the  f«^«^  ^^ 
university  oi  Oxford)  \  and  also  afterwards,    to  wit,   on  the  dantion  within 
within-written   21st  day  of  October^    in   die  within-written  "^^"**"  ^ 
20th  year,  at  London  within  written,  in  the  parish  and  ward  ing  the  words 
within  written,  he  the  said  Joseph  Boite  likewise  spoke,  assert-  ^jjj^^j^"^^ 
ed,  and  with  a  loud  voice  published  and  proclaimed  of  the  again, 
said  within-written  Joseph  Craft  the  other  English  words  lastly 
within  specified  in  the  within-written  declaration ;  that  is  to 
say,  ^*  Didst  ever  see  such  a  thievish  rogue  ?*'  (meaning  him 
the  said  Joseph  Craft;)  ^^  he"  (again  meaning  the  said  Joseph 
Crafi)   <<  stole  two  hundred  pounds  worth  of  plate  out  of 
^^  JVadham  coll^;e,**  (meaning  the  said  college  called  JVadham 
college  in  the  university  of  Oxford^)  in  manner  and  form  as 
the  said  Joseph  Craft  has  within  alleged :  and  they  assess  the 
damages  of  him  the  said  Joseph  Crcft  on  the  within-written 
occasion,  besides  his  costs  and  charges  by  him  about  his  suit 
in  that  behalf  expended,  to  50/.,  and  for  these  costs  and  charges 
to  5Sj.  and  4e2.  (8).    Therefore  it  is  considered  that  the  said  Judgment. 

(8)  The  statute  21  Jac.  1.  c.  16.  8.6.  held,  that  it  only  applies  to  the  case 

enacts,  that  in  all  actions  for  slanderous  where  the  words  are  in  themselves  ac? 

words,  if  the  jury  upon  the  trial  of  the  tionable,  and  not  where  the  words  are 

issue  in  such  actions,  or  the  jury  that  not  actionable,  but  the  special  damage 

shall  inquire  of  the  damages,  do  find  or  alone  is  the  ground  of  the  action.   Sir 

assess  the  damages  ttiu/er^^/^  <Ai//tffg«,  W.Jones,  196.     Lowe  v.  Haretoood* 

then  the  plaintiff  shall  have  and  recover  1  Salk.206.  Brotone  v.  Gibbons.   Andr. 

only  so  much  costs  as  the  damages  so  375.  Bass  v.  Hickford.    And  in  2  Ld. 

given  or  assessed  amount  to,  without  Raym.  1588.  Burry  v.  Perry ^  this  dis- 

any  further  increase  of  the  same.     In  tinction  is  taken,  that  where  the  words 

the  construction   of  this  statute  it  is  are  not  actionable,  but  the  action  is 
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Craft  verstis  Boite. 


Craft  v. 
Boite. 


Joteph  Craft  do  recover  against  the  said  Joseph  Boite  the  said 
damages  by  the  said  jury  in  form  aforesaid  assessed,  and  also 
10/.  6j.  and  8^.  by  the  court  here  adjudged  to  the  said  Jo- 
seph  Crafts  with  his  assent,  for  his  said  costs  and  damages  of 
increase :  which  said  damages  in  the  whole  amount  to  6S/. 
And  the  said  Joseph  Boite  in  mercy,  &c. 


maintained  by  reason  of  special  da- 
mages the  plaintifF  has  sustained  upon 
account  of  the  words,  the  plaintiff  shall 
have  full  costs,  though  the  damages  are 
under  40;.,  for  it  is  not  the  words  but 
the  special  damage  which  is  the  cause 
of  the  action.  But  where  the  words 
are  actionable  of  themselves,  and  spe- 
cial damages  are  laid  by  way  of  aggra- 
vation, and  damages  are  under  409. 
diere  shall  be  no  more  costs  than  da- 
mages, for  it  is  properly  an  action  for 
words  within  the  statute  21  Jac  1  •  c.  16. 
And  this  distinction  has  been  adhered 
to  ever  since.  2  Black.  Rep.  1062. 
CMier  v.  GaiUard.  3  Burr.  1688. 
Surmanv.  Shelleto.  Bull.  Ni.  Pri.  11. 
It  sometimes  happens  that  some  of  the 
counts  in  a  declaration  are  for  words 
which  are  actionable,  and  the  other 
counts  contain  words  which  are  not 
actionable,  and  there  is  a  general  con- 
clusion, that  by  reason  of  the  speaking 
of  the  words  in  aU  the  counts,  the 
plaintiff  has  sustained  special  damage, 
which  he  particularly  specifies,  as  he 
must  do ;  in  this  case,  if  the  jury  find 
damages  under  40^.  upon  the  whole 
dedaraiion,  the  plaintiff  will  be  entitled 
to  full  costs.  Therefore  it  is  prudent, 
in  order  to  prevent  full  costs,  if  the 


special  damage  were  not  proved,  to 
have  it  so  found,  otherwise  the  defendant 
may  be  tricked.  As  in  the  case  of 
SaviOe  v.  Jardine^  2  H.  Black.  531. 
where  the  declaration  consisted  of  five 
counts:  the  first,  second,  and  fourth 
were  for  words  which  were  actionable ; 
the  third  and  fifth  counts  were  for  say- 
ing to  the  plaintiff  *^  you  are  a  swindler," 
which  were  held  by  the  court  not  to  be 
actionable,  and  special  damage  was  laid, 
"  by  reason  of  the  speaking  which  said 
«  several  words  in  the  dedaratioHy*  &c. 
Verdict  for  plaintiff  generally  on  the 
whole  declaration,  with  1;.  damages. 
The  court  was  of  opinion  that  the  ver- 
dict being  general,  some  damages  must 
be  intended  to  have  been  given  on  each 
count,  and  as  the  words  in  two  of  the 
counts  are  not  actionable,  the  damages 
in  respect  of  them  were  given  for  the 
special  damage,  and  therefore  the  plain- 
tiff was  entitled  toJuU  costs.  In  this 
case  there  can  be  no  doubt  that,  if  it 
had  occurred,  the  jury  would  have 
negatived  the  special  damage,  and  of 
course  have  found  a  verdict  for  the 
defendant,  on  the  third  and  fifth  counts. 
See  Turner  v.  Norton,  Willes*  Rep. 
*S8.  Ip'] 


,  [p]  In  cases  within  the  statute,  if  the 
damages  are  under  ^O;.  the  circum- 
stance of  the  defendant's  having  plead- 


ed specially,  will  not  entide  the  plain- 
tiff to  full  costs.     4  East,  567.    Hal- 
ford  V.  Smith. 
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Craft  versus  Boite.  Case  36. 

ACTION   upon  the  case  for  slanderous   words.  —  The  s.c.  i  Vcnt. 
plaintiff  decUred  that   the  defendant  at  London^   &c.  luym.  is'i. 
ialsely  and  maliciously  spoke  these  scandalous  words  of  the  \J^'  .^^* 

1    .     •!«•  i-^*..  ..•»  **>    Where  in  an 

plaintin^  namely,  Jjooic^  there  n  a  thievish  young  rogue :  he  hath  action  laid  in 
stolen  two  hundred  pounds  worth  ^  plate  ^  Old  if  fVadham  col-  ^^^1^^^^ 
lege  (meaning  in  the  university  of  Ox/brd^)  to  the  plaintiff's  words  spoken 
damage  of  mOL ;  and  thereupon  he  brought  his  action.    The  J^*"\^'i'*" 
defendant  justified  the  words,  because  he  said  that  the  plaintiff,  local  justiiica. 
at  Oxford  in  the  county  of  Oxford^  stole  certain  plate  out  of  the  ^J  ^^Ji*J^' 
said  Wadham  college,  wherefore  he  spoke  the  said  words  at  thereon  is  tried 
London  aforesaid,  as  he  well  might.     The  plaintiff  replied,  of  1^^^  Ox- 
Am  cfwn  wrong  without  such  cause:  and  thereupon  issue  was  ford  as  it  ought 
joined,  which  was  tried  at  Nisi  Prius  in  London^  and  a  verdict  aided  by  dio 
found  for  the  plaintiff  and  fifty  pounds  damages.  b^-  is  ft  it 

And  it  was  moved  by  Saunders  in  arrest  of  judgment,  that  •r  247  1 
here  was  a  mis-trial ;  for  the  speaking  of  the  words  at  London 
was  confessed  by  the  defendant  in  his  justification ;  and  the 
point  in  issue  is,  whether  the  plaintiff  committed  the  felony 
alleged  by  the  defendant  in  his  justification,  or  not?  which 
was  triable,  and  to  be  tried  in  tiie  county  of  Oxford.  Cro. 
£liz.26l.  Forde against  Brooks:  action  for  slander  for  perjury 
at  Dale  in  Essex ;  the  defendant  justified  that  tjbe  plaintiff  was 
peijured  at  Westminster^  and  the  venue  was  awarded  to  be  from 
Westminster  in  Middlesex;  and  so  is  the  case  ofBowyer  v.  Jen- 
kynsj  Moor's  Rep.  410.  •     And  it  is  clear  that  it  was  so  at  *  ?"*;  5^*- 

t  1         ,    *      «         1  .  «  ^®-  S.C.     Sec 

the  common  law.  (I)     But  the  question  was  upon  the  new  9  Saund.  5/. 

(1)  It  is  a  rule,  that  if  to  a  tran-  James*    9*  Rol].  Abr.  598.  pi.  S.  &  4. 

sitory  action  the  defendant  pleads  any  Hob.  5.  Crotu  v.  Edwards.     Ibid.  76. 

matter  which  is  itself  transitory,  he  is  Banks  v.  Parker,    Yelv.  49.   ChameU 

obliged  to  lay  it  at  the  place  mentioned  v.  Holland.  2  Saund.  5  e.Jl  Cowp.  165. 

in  the  declaration;   see  ante,  p.  8  a.  Mostyn y, Fabrigas.  Com.Dig.  Amend- 

note  (2),  and  p.  85.  note  (1).  2  Saund.  ment  (H.  3.)    Vin.  Abr.  Trial  (M.  a.) 

5  d.     But  if  the  justification  be  localf  So  where  the  general  issue  was  pleaded 

the   defendant  must  plead   it  in  the  to  part,  and  a  local  justification  to  the 

county  where  the  matter  arose,  and  at  residue,  the  general  issue  must  have 

the  common  law  the  cause  must  have  been  tried  in  the  county  where  the 

been  tried  there,  and  not  in  the  county  action  was  laid,  and  the  justification  in 

where  the  action  was  laid,  otherwise  it  the  county  where  the  matter  of  the 

was  error.    8  Edw.  3.  8.  pi.  20.  22  Ed.  justification    arose,    otherwise  it    was 

3. 16.  pi.  5S.   Cro.  Eliz.  870.    Clerk  v.  error.    3  Lev.  394.  Hunfs  case.    Cro. 
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Craft  v.  statute  of  16  &  17  Car.  2.  c.  8.  whereby  it  is  enacted^ 
,  po^TB.  ^  ^j^^^  ^^Q  judgment  shall  be  arrested  or  reversed ;  "  for  that 
*'  there  was  no  right  venue,  so  as  the  cause  were  tried  by  a 
^'  jury  of  the  proper  county  or  place  where  the  action  is 
**  laid."  And  Saunders  urged  that  the  statute  ought  to  be 
construed,  that  the  cause  shall  be  tried  in  the  proper  counfy 
where  the  issue  arises  (2) :  and  here  the  issue  arises  in  Oxford-- 
shire  s  for  if  a  literal  construction  should  be  made,  the  statute 
would  oust  all  trials  by  the  proper  county,  where  a  local  jus- 
tification is  pleaded  which  arises  out  of  the  county  where  the 
action  is  laid.  As  in  an  action  of  false  imprisonment  in  Lon^ 
don,  the  defendant  justifies  in  Oxford  as  sherifi^of  Oxfordshire, 
and  traverses  London  ;  now,  if  issue  be  joined  upon  the  cause 
of  imprisonment,  it  ought  to  be  tried  in  Oxfordshire  ;  but  by 
this  construction  it  may  be  tried  in  London.  So  in  debt  upon 
bond  brought  in  Londmi ;  if  the  condition  be  to  build  a  house 
at  York,  and  issue  joined  whether  it  was  built  or  not,  it  may  be 
tried  at  L/mdon  according  to  this  construction.  And  so  k  will 
now  be  impossible  by  pleading  to  remove  any  venue  out  of  the 
coun^  where  the  action  is  laid.  And  the  statute  extended 
only  to  order  a  wrong  venue ;  as  if  the  issue  arises  et  Dale  in 
the  county  of  Oxford,  and  the  venue  is  from  Sale  in  the  same 
county,  here  is  a  right  county,  but  a  »wrong  venue.  But  in  the 
case  at  bar  it  is  a  wrong  county,  which  (as  he  conceived)  was 
neither  aided  nor  intended  to  be  aided  by  the  said- statute. — 
And  of  such  opinion  was  Twysden  justice  strongly.  But 
Keh/nge  chief  justice,  Rainsford  and  Morton  justices,  were  of 

[  248  ]  a  contrary  opinion,  and  said,  that  the  words  of  the  statute 
were  plain:  and  here  the  issue  was  tried  by  a  jury  of  the  pro- 
per county  where  the  action  was  laid,  which  was  within  the 
express  words  of  the  statute,  and  as  they  conceived  within  the 
intent  of  the  statute;  whereupon  they  gave  judgment  for 
the  plaintifi^  upon  the  first  motion,  against  the  opinion  of 
Justice  Twysden  and  several  others,  as  I  was  afterwards  inr 
formed  (3). 

Jac.  127.    Nimel  v.  Dier.     Ibid.  87.        (3)  The  judgment  in  this  case  was 

Laptoorth  v.  IVasl.     See  Hargrave  and  at  first  received  with  considerable  dis- 

Butler.   Co.  Litt.  125.  note  (2).     See  approbation,  Comb.  75.  Lander  v.  El- 

2  Saund.  5Jl  g.  Hot;  the  better  opinion  being,  that  the 

(2)  And  the  statute  was  so  construed  intent  of  the  statute  was  to  aid  a  torong 

in  the  first  case   which   was  decided  venue  in  the  same  county  where  the  issue 

upon  it.     See  Stirke  v.  Bates,  Easter,  arose,  and  not  a  tvron^  cotin/y  according 

19  Car.  2.   K.  B.      1  Lev.  207>    208.  to  the  distinction  made  by  Saunders. 

1  Sid.  S26.  However  the  subsequent  decisions  are 
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comPormable  herelo.    2  Lev.  164, 165.  when  the  speaking  of  the  same  words 

Adderleyy.Wise.  iyenU2B$.Jennii9gs  would  not  be  so.      For  writing  is  a 

V.  Hunking,  S.  C.  2  Lev.  121.    3  Keb.  more  deliberate  act,  and  contains  more 

509.       Sir  T.  Raym.  392.  Horton  v.  malice  than  bare  speaking.    Therefore 

Nanfrn,    3  Lev.  394.  Hunt'%  case,  and  speaking  the  words  *'  rogue  and  rascal^ 

Briggs  V.  ChetOf   there  cited.       1  Ld.  **  cheat  and  swindlery'    or  to  say  of' 

Raym.   330.    Sir  Richard  Leving  v.  another  that  he  has  the  itch^  are  held 

Ladjf  Calverly,      S.  C.    Carth.  448.  not  to  be  actionable;  but  the  writing 

2  Ld.  Raym.  1212.  Maiiland  v.  Ti^lar.  of  these  words  maliciously  is  held  to  be 

7  Term.  Rep.  583.  Mayor  of  London  so.     Hard.  470.  King  v.  Lake.     Skin. 

V.  Cole.    Willes's  Rep.  431.  Bailifi  of  123.  AusHn  v.  Culpeper.    2  Wils.  403. 

Litchfield  v.  SlaUer.  Viller*  v.  Monsky.     1  Term.  Rep.  748. 

Note. — There  is  a  distinction  between  J*  Anson  v.  Stuart.    2  Show.  313.  Aus- 

a  libel  and  words.    To  torite  and  pub'  tin  v.  Culpeper.    2  Str.  898.  Harman  v. 

lish  maliciously  any  thing  of  another  Delany.    The  same  distinction  has  been 

which  either  makes  him  ridiculous,  or  adhered  to  ever  since.     1  Bos.  &  Pull, 

holds  him  out  as  a  dishonest  roan,  is  held  331.  Bdl  v.  Stone.  [7] 
to  beactionable,or  punishable  criminally » 

Iq]  4  Taunt.  355.  Thorley  v.  Lord  Kerry.  S.P. 


Faulkner's  Case,  by  Indictment  of  Easter  Term.         Case  37. 
In  the  21st  Year  of  King  Charles  II.  No.  21. 
Town  and  Borough  of  Sautkwark,  \  TJ  E  it  remembered,  that  at  the 

in  the  county  of  Surrey,         J    W\  ,  «  ^, 

-*-^  general  session  of  the  peace 
of  our  lord  the  king,  holden  at  the  court-house  on  St.  Marga- 
refs  HiUj  within  the  town  and  borough  of  Sotdhwark  in  the 
county  of  Surrey f  for  the  said  town  and  borough,  on  Friday^ 
that  is  to  say,  the  8th  day  of  January^  in  the  20th  year  of  the 
reign  of  our  lord  Charles  the  Second,  by  the  grace  of  God, 
otEtigland,  Scotland^  France^  and  Ireland^  king,  defender  of 
the  iaith,  &c.  before  Sir  William  Turner^  knight,  mayor  of 
the  city  of  London^  Sir  Richard  Brown^  knight  and  baronet. 
Sir  John  Frederick,  knight,  and  Sir  Thomas  BludwortA  knight, 
aldermen  of  the  said  city,  justices  of  our  said  lord  the  king 
assigned  to  keep  the  peace  within  the  town  and  borough  afore- 
said in  the  county  aforesaid,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemesnors  within  the 
said  town  and  borough  in  the  county  aforesaid  committed,  by 
the  oath  of  twelve  jurors  (1),   good  and  lawful  men  of  tlie 

(1)  It  seems  clear  that  it  must  be  ex-    was  presented  by  twelve  jurors,  other- 
pressed  in  the  caption,  that  the.  offence    wise  it  will  vitiate  the  indictment.  Cro. 
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*  This  was  the 
pun  of  the 
coition  objected 
to.  Vid.  poet, 
249. 

t  Sec  post. 
Rex  ▼.  Kilder- 
by,  308. 
note  (2). 


town  and  borongh  aforesaid  in  the  county  aforesaid,  then  and 
there  sworn  {ind  charged  to  inquire  for  our  said  lord  the  king, 
and  for  the  body  of  the  said  city^  it  is  presented  f  that  John 
FauUcner^  of  the  parish  of  St.  Saviour  in  the  town  and  borough 
of  SouthxDark  in  the  said  county  of  Surrey,  yeoman,  on  the  6th 
day  of  December,  in  the  20th  year  of  the  reign  of  our  lord 
Charles  the  Second,  by  the  grace  of  God,  of  England,  Scot- 
land, France,  and  Ireland,  king,  defender  of  the  &ith,  &c.  and 
continually  afterwards  until  the  day  of  the  taking  of  tliis  in- 
quisition, at  the  parish  aforesaid  within  the  town  and  borough 
foresaid  in  the  county  aforesaid,  voluntarily,  obstinately,  and 
without  any  licence,  admission,  or  allowance  of  two  justices 
of  our  said  lord  the  kingr  assigned  to  keep  the  peace  within 
the  town  and  borough  aforesaid  in'  the  county  aforesaid,  took 
upon  himself  to  keep,  and  did  keep,  a  common  tippling-housct 
and  in  the  same  tippling-house  there  for  all  the  time  afore- 
said commonly  and  publicly  sold  and  uttered  ale  and  other 
drink  to  divers  liege  subjects  of  our  said  lord  the  king  to 
the  jurors  aforesaid  unknown,  in  contempt  of  our  said  lord  the 
now  king  and  his  laws,  and  against  the  peace  of  our  said  lord 
the  now  king  his  orown  and  dignity,  &c. 


Eliz.  65^.  Clyncard's  case.  2  H.  H. 
P.  C.  167.  And  Lord  Hale  is  of  opi- 
nion, that  the  names  of  all  the  jurors 
ought  also  to  be  certified  from  the  in*^ 
ferior  court  to  the  K.  B.  in  the  caption 
or  schedule  returned,  which  is  certainly 
correct.  Ibid.  In  Hawk.  P.  C.  254.  f. 
126.  fol.  edit.,  it  is  said,  that  indict- 
ments have  been  quashed  for  an  omission 
of  the  names  of  the  jurors  in  the  caption: 
but  there  is  a  reference  to  this  prece- 
dent in  Saunders,  where  it  is  stated  in 
the  caption,  that  the  indictment  was 
taken  by  twelve  men,  &c.  without  naming 
them,  and  that  no  exception  appears  to 
have  been  taken  on  this  account.  How- 
ever, though  it  is  necessary  tliat  the 
officer  below  should  return  the  names 
of  the  jurors  to  the  certiorari,  yet,  in 
making  up  the  record  in  the  King's 
Bench,  the  established  practice  of  the 
Crown-office  has  been  not  to  insert  the 


names  of  the  jurors  in  the  caption.  In 
2  Black.  Rep.  718.  Rex  y.  Inhabitants 
of  St.  Michael,  it  is  said,  that  the  judg- 
ment was  reversed  upon  this  objection, 
that  the  names  of  the  jurors  were  not 
inserted  in  the  option.  But  this  seems 
to  be  a  mistake;  for  upon  a  search 
being  made,  it  appears  that  the  court 
took  time  to  consider,  and  after  Mr. 
Justice  Blackstone  removed  into  the 
Common  Pleas,  held  the  judgment  to 
be  good.  This  observation  was  made 
by  the  court  in  Clarkson  v.  JFoodhouse, 
M.  23  Geo.  3.  K.  B.  and  by  Mr.  Jus- 
tice Buller  in  Rex  v.  Atkinson.  East. 
24  Geo.  3.  K.  B.  And  in  AyUtt^^ 
case  in  the  House  of  Lords,  July  6. 
1786,  the  point  was  decided,  that  the 
names  of  the  jurors  need  not  iqipear  in 
the  caption  in  the  King's  Bench  re- 
cord, [a] 


fa]  See  these  cases  in  the  note  to 
.4  East,  176.  The  King  v.  Barley.    The 


names  are  always  inserted  in  cases  of 
treason. 
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Faulkner's  Case,  by  Indictment  of  £aster  Term.        Case  37. 

Y^AULKNER  was  indicted  at  the   sessions   of  the  peace  s.c.  sKeb. 

held  within  the  town  and  borough  of  Souihwark  in  the  dSLem "  *°" 
<x>unty  of  Surrey  for  the  town  and  borough  aforesaid,  before  founded  only 
Sir  WilUam  Turner  knight,  mayor  of  the  city  of  London,  and  ^JJ^^cc^^' 
divers  aldermen  of  the  same  city,  justices  of  the  peace  within  agamu  the  form 
the  said  borough  of  Southwark,  by  the  oath  of  good  and  lawful  a  ^mii^kf  ,^ 
men  of  the  town  and  borough  aibresaid,  sworn  and  charged  the  derk  in 
to  inquire  for  our  said  lord  the  king,  and  the  body  of  the  said  caption'^  an 
ci/y,  that  he,  for  a  certain  time  mentioned  in  the  indictment,  indictment 
had  taken  upon  himself  to  keep,  and  had  kept,  a  common  k.b.  bycer. 
tippling-house  within  the  said  borough,  without  the  licence,  Jj^J^j^i*^  ^ 
admission,  or  allowance  of  two  justices  of  the  peace,  and  during  tame  term  in 
the  same  time  the  said  Fatdkner  had  sold  ale  publicly  to  divers  ^^J5  "„t 
subjects  of  the  king  unknown  to  the  jury ;  and  the  indict-  not  in  another 
ment  concluded  in  this  manner,    *^  in  contempt  of  our  said  ^^'°' 
^'  lord  the  now  king  and  his  laws,  and  against  the  peace  of 
<*  our  said  lord  the  now  king,  his  crown  and  dignity,"  &c. 
And  this  indictment  being  brought  into  the  Kling^s  Bench  in 
this  term,  it  was  moved  by  Saunders  to  be  quashed  for  two 
exceptions:    1.  Because  it  appears  that  the  jury,  were  not 
sworn  or  charged  to  present  any  offence  mthin  the  borough  of 
Souihwarkf  but  they  were  sworn  and   charged  to  present 
crffences  within  the  city  of  London;  for  the  words  are,  ^^  to 
*^  inquire  for  our  said  lord  the  king,  and  the  body  of  the  said 
**  citi/i"  and  there  is  no  city  mentioned  before  but  the  city  of 
London;  and  therefore  the  presentment  of  the  jury  of  a  fact 
in  the  borough  of  SouthToark  is  beyond  their  oath,  for  they 
were  not  sworn  or  charged  thereto.    But  the  court  would  not 
quash  the  indictment  for  this  exception,  because  it  is  only  the 
mistake  of  the  clerk  in  certifying  the  caption,  which  may  be 
amended  in  the  same  term  in  which  it  is  certified  into  this 
court,  although  it  cannot  be  amended  afterwards  in  another 
term  (1):  wherefore  7\^5^n  justice  said  to  Saunders,  that  he 

(1)  So  2  H.  H.  P.  C.  168.    2  Hawk.  Reg.  v.  Tutchin.  Ibid.  278.  8  Rep.156  b . 

P.  C.  244>.    s.  97.  fol.  edit.    Sir  W.  157    a.  Blackamore's    case.       2  Ld. 

Jones,  421.  Sampson^s  case,  by  the  opi-  Raym.  968.  Reg,  v.  Hoskins.     6  Mod. 

nion  of  Jones  and  Brampston.     1  Roll.  58.  S.  C.    1  Vent.  S44.     Anon.    2Ld. 

Abr.  196.   (A),    S.  C.  Style  85.    Rez  Raym.  10S9.  Reg.  v.  Franklyn.     1  Str. 

T,  Apdey.       1   Sid.   175.  Rex  v.  Love.  442.    Rex    v.    Carter.      Cora.     Dig. 

Bro.  Amendment,  32.      6  Mod.  273.  Amendment.      (2  C.  2.)     1  Bac.  Abr. 
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Faulk-      had  moved  this  exception  too  soon.     Then  he  moved  the 

VEB,  8  Caae»  s^eond  exception,  that  the  indictment  concludes  at  common 

^  law,  as  if  it  had  been  an  oflfence  by  the  common  law,  and 

does  not  conclude  against  the  form  of  the  statute  as  it  ought 


89.  On  the  otlier  hand  it  was  ad- 
judged in  The  King  v.  ChrUtapher  AU 
kiruotif  esquire.  East.  24  Geo.  3.  K.  B. 
in  which  all  the  authorities  were  cited 
and  considered,  that  a  caption  may  be 
amended  after  the  term,  and  made 
agreeable  to  the  truth  of  tlie  case. 
That  case  in  effect  was  this :  The  de- 
fendant was  indicted  for  perjury  at  the 
sessions  of  oyer  and  terminer  for  the 
county  of  MiddkseXf  in  February  ^  178S. 
The  indictment  was  removed  into  K.  B. 
by  the  defendant  in  Easter  termjolhw* 
ing  by  certiorari  directed  to  the  justices 
of  oyer  and  terminer.  It  was  returned 
with  a  caption  not  properly  applicable, 
either  to  the  court  of  oyer  and  termi- 
ner, or  to  the  sessions  of  the  peace.  The 
caption  was  in  this  form:  *' Middlesex, 
**  Be  it  remembered,  that  at  the  ge- 
**  neral  session  of  otfer  and  terminer  of 
**  our  lord  the  king,  ho)den  in  and  for 
**  the  county  of  Middlesex^  at  the  ses- 
**  sion-house  for  the  said  county,  on 
*<  Monday  the  24;th  day  of  February y  in 
^'  the  2Sd  year  of  the  reign  of  our 
*'  sovereign  lord  George  the  3d,  king 
**  of  Great  Britain,  &c.  before  William 
*^  Maiuwaringf  Thomas  Cogan,  Hairy 
*^  Lambe,Bnd Charles Sheppard^ewiaires, 
**  and  others  their  fellows,  justices  of  our 
'<  said  lord  the  king,  assigned  to  keep  the 
**  peace  in  the  county  aforesaid,  and  also 
"  to  hear  and  determine  divers  Jelonies, 
**  tt^spasses,  and  other  misdemesnors  com- 
**  mitted  in  the  same  county,  by  the 
*'  oath  of  G.  C,  fV.  A.,  H.L.,  J.  A., 
(and  others,  naming  them,)  '*  gent., 
*<  good  and  lawful  men  of  the  county 
'^  aforesaid,  now  here  sworn  and  charged 
**  to  inquire  for  our  said  lOrd  the  king, 
**  and  for  the  body  of  the  same  county, 
*'  it  is  presented  in  manner  and  form, 


*<  as  appears  by  a  certain  bill  of  indict- 
'<  ment  to  this  schedule  annexed."  The 
record  was  made  up  by  the  prosecutor 
in  the  usual  form,  omitting  the  names 
of  the  jurors.  The  defendant  pleaded 
to  the  indictment  in  the  same  Easier 
term,  and  at  the  sittings  after  Trinity 
term  1783  was  found  guilty.  In  Easter 
term,  1784,  Mr.  Bearcrqfi  moved  in  ar- 
rest of  judgment  upon  two  objections 
to    the    caption    of    the    indictment. 

1.  That  it  was  an  indictment  for  perjury 
at  common  law,  which  appeared  as  well 
from  the  nature  of  the  perjury,  as  from 
the  conclusion  of  the  indictment,  be- 
cause not  laid  contra  formam  statuti; 
and  it  appeared  by  the  caption,  that  this 
indictment  was  found  before  those  who 
had  no  jurisdiction  in  perjury  at  com* 
men  law,  namely,  justices  of  the  peace. 

2.  That  the  Tuiine;  of  the  jurors  did  not 
appear  upon  the  record.  As  to  the 
first  objection  he  said,  the  indictment 
was  found  before  W.  M.,  &c.  justices 
assigned  to  keep  the  peace.  There  is  a 
difference  between  the  commission  of  the 
peace f  and  of  oyer  and  terminer.  The 
latter  is  one  of  the  highest  commissions, 
— is  inherent  in  the  court  of  K.  B.,  and 
may  be  granted  to  others.  The  form 
of  the  commission  is  essential  to  be  set 
forth,  because  their  powers  are  differ- 
ent from  other  justices.  Commission- 
ers of  oyer  and  terminer  have  jurisdic- 
tion in  treason:  that  there  was  not  a 
possibility  of  arguing  that  this  was  a 
commission  of  oyer  and  terminer,  ex- 
cept fVom  its  being  called  so ;  but  that 
was  not  sufficient.  The  court  could 
not  but  see  that  the  indictment  was 
found  before  justices  of  peace.  In 
fact,  Mr.  Sheppard,  one  of  the  persons 
named  as  a  commissioner  of  oyer  and 


Pasch.  21  Car.  11.  Regis. 

to  have  done;  for  at  common  law  the  keeping  of  a  tippling- 
house,  and  the  selling  of  ale  without  licence,  &c.  was  no  of- 
fence; but  it  is  made  an  offence  by  the  statutes  of  5  &  6  Ed.  6. 
c.  25.  and  S  Car.  1.  c.  S.;  and  therefore  the  indictment,  being 
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terminer,  was  not  in  that  commission^  bat 
only  in  the  commission  of  the  peace. 
There  are  only  four  justices  named  in 
the  caption,  and  ^four  are  necessary  to 
hold  a  session  of  oyer  and  terminer; 
and  therefore  there  was  not  a  sufficient 
number.  Then  it  remained  to  shew  that 
justices  of  peace  have  no  jurisdiction  in 
perjury  at  common  law.  1  Salk.406. 
Reg.y.  Yarrington;  ^StvAOSS.Rex  v. 
Bainton;  are  authorities  to  prove  it.  As 
to  tlie  second  objection,  the  record  was 
made  up  in  a  slovenly  manner.  The 
indictment  is  said  to  be  found  by  tttselve 
jurors,  good,  &c.,  they  ought  to  be 
named.  They  were  not  words  of  course. 
If  any  one  of  the  twelve,  or  among  the 
twenty -three  jurors,  were  not  probus  et 
legalis  homOf  as  if  he  were  outlawed,  or 
attainted  of  treason  or  felony,  Ma^  would 
vitiate  the  whole  indictment,  and  the 
defendant  might  plead  it ;  but  by  stat- 
ing it  in  this  general  way,  the  party 
does  not  know  who  the  jury  are ;  and 
for  this  he  cited  2  H.  H.  P.  C.  167. 
Afterwards,  in  the  same  term,  the 
Attorney-General  {Arden)  moved  to 
amend  the  return  to  the  certiorari,  by 
inserting  the  commission  of  oyer  and 
terminer,  and  the  names  of  the  justices 
before  whom  the  indictment  was  found, 
according  to  the  fact  appearing  by  the 
said  commission  and  the  minutes  of  the 
court,  and  that  the  caption  might  be 
amended  agreeable  to  that  return,  and 
also  by  inserting  the  names  of  the  ju- 
rors, as  stated  in  that  return.  There 
was  also  produced  an  affidavit  of  the 
clerk  of  the  peace  and  of  his  clerk,  and 
the  crier  of  the  court,  by  which  it  ap- 
peared, that  the  sessions  of  the  peace, 
and  of  oyer  and  terminer  for  the  county 


of  Middlesex,  are  holden  at  the  same 
time,  and  in  the  same  court,  but  opened 
and  adjourned  by  separate  proclama- 
tions, the  jurors  under  both  commis- 
sions are  the  same  persons,  and  it  is  the 
general  practice  to  swear  such  jury,  as 
well  under  the  commission  of  the  peace, 
as  of  oyer  and  terminer;  that  at  the 
sessions,  or  a  convenient  time  after,  in 
the  sessions-book  are  entered  memoran- 
dums of  the  days  of  holding  the  ses- 
sions, as  well  under  the  commission  of 
the  peace,  as  of  oyer  and  terminer,  the 
names  of  the  justices,  and  entries  of  the 
proceedings  in  respect  to  indictments, 
recognizances,  &c.,  or  a  summary  there- 
of, from  several  official  papers,  docu- 
ments, and  memorandums  taken  at  the 
time ;  that  all  indictments  under  either 
commission  are  put  together  upon  one 
file,  and  an  alphabetical  list  thereof  en- 
tered in  the  said  book  ;  that  it  is  the 
practice  in  making  returns  to  writs  of 
certiorari,  to  take  the  indictments  from 
off  the  file,  and  to  transmit  them  to 
K.  B.  If  the  indictment  were  preferred 
under  the  commission  of  oyer  and  ter- 
miner, a  printed  schedule  of  the  form 
of  a  caption,  stating  the  commission  of 
oyer  and  terminer,  is  affixed  to  such 
indictment ;  if  under  the  commission  of 
the  peace,  a  printed  schedule  of  the 
form  of  a  caption  of  the  session  of  the 
peace  is  affixed,  signed  by  the  clerk  of 
the  peace.  That  about  the  Sd  of  Fe* 
bruarjf,  178S,  the  clerk  of  the  peace  was 
taken  ill,  and  continued  many  months 
unable  to  transact  business,  which  was 
left  to  the  management  of  a  junior  clerk 
not  used  to  the  business ;  that  on  the 
24th  of  February^  the  session  of  oyer 
and  terminer  was  begun  and  holden; 
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solely  founded  upon  statute  law,  oug^t  to  haw  oouchided 
against  the  form  of  the  statute ;  and,  because  it  is  not  so  con- 
cluded, was  bad.  (2)     And  of  such  opinion  was  the  court. 


that  eighteen  justices  were   present, 
whose  names  were  the  same  day  entered 
in  the  sessions-book,  ten  of  whom  were 
justices  in  the  commission  of  oyer  and 
terminer;  that  at  the  opening  of  the 
sessions  on  that  day,  the  jury  were  call- 
ed and  sworn  under  both  commissions^ 
and  their  names  entered  in  the  sessions- 
book,  and  marked  as  sworn  under  the 
commission  of  oyer  and  terminer ;  that 
when  the  indictment  against   the  de- 
fendant was  returned  by  the  jury  into 
court  a  true  bill,  the  deponents  believed 
all  the  justices  (except  two  who  were 
only  in  the  commission  of  the  peace) 
were  present ;  that  it  was  immediately 
entered  in  the  rough  calendar,  and  af- 
terwards copied  into  the  sessions-book ; 
that  when  the  certiorari  was  delivered, 
the  clerk  through  mistake  took  a  return 
of  a  caption  of  the  peace,  and  inserted 
the  words  oyer  and  terminer^  which  he 
believed  would  make  a  proper  return ; 
he  conceived  Mr.  Sheppard  to  have  been 
in  the  commission  of  oyer  and  terminer, 
or  he  would  not  have  inserted  his  name. 
This  application  by  the  Attorney-Ge- 
neral was  opposed  by  Bearcrqft,  IVood, 
and  Dallas.    They  contended  that  no 
amendment  could  be  made  after   the 
term,  and  relied  upon  2  H.  H.  P.  C. 
168.    2Hawk.P.C.244.    2  Ld.  Raym. 
968.  1  Saund.  249.  1  Sid.  165.,  and  the 
other  cases  first  above  cited  in  this  note, 
as  direct  authorities  in  point  to  prove, 
that  no  amendment  of  the  caption  can 
be  made  after  the  term  in  which  the 
indictment  is  brought  in  by  the  certio* 
rari    And  on  the  other  side,  in  sup- 
port of   the    amendment  were  cited, 
1  Sid.  244.  Rex  v.  Percival.  2  Bulst.  35. 
Odington  v.  Darby,    4  Burr.  2527.  Rex 
V.  Wilkes.    3  Black.  Comm.  406.  and 


Comb.  73.  Rex  v.  HocknalL  3  Mod.  167. 
S.  C.    This  last  was  an  information  not 
removed  into  the  K.B.  by  certiorari, 
but  originally  filed  in  that  court  in  Hi- 
lary term ;  the  clerk  in  the  Crown-of- 
fice, by  mistake,  made  it  up  with  a  me- 
morandum of  its  being  exhibited  oo 
such  a  day  next  after  quindenam  sancti 
Martini  instead  of  HUarii;  the  conse- 
quence of  which  was,  that  the  offence 
which  was  laid  on  the  27  th  o£  January, 
appeared  to  be  committed  after  the 
information  was  exhibited.    After  mo- 
tion in  arrest  of  judgment,  the  court 
amended  the  memorandum,  by  striking 
out  Martinif  and  inserting  HUarii^  as 
being  the  misprision  of  the  clerk.    The 
report  in  the  printed  books  is  obscure 
and  confused,  but  the  above  is  a  true 
state  of  the  case,  from  a  M.S.  note  of 
It ;  and  indeed  it  may  be  so  collected 
from  tlie  printed  report.     There  were 
also  cited  in  support  of  the   amend- 
ment,   2  Ld.    Raym.   1518.    Rex   v. 
Hayes.    2  Str.  843.  SX^.    2  Roll.  Rep. 
59.  Cro.  Jac.  502.  Harris*^  case.  1  Str. 
138.  Phillips  v.  Smith.    Cro.  Jac.  276. 
Thomey'B   case.     Rex  v.  Ponsonhoy^ 
25  Geo.  2.  ( 1751 ,)  where  a  new  certiorari 
was  sent  to  Ireland^  to  which  a  difierent 
transcript  from  what  was  before  sent 
was  returned,  and  the  former  transcript 
was  amended  by  it;  and  Rex  ▼.  Fatr- 
fveather^  which  is  not  in  print,  but  the 
case  may  be  collected  from  the  follow- 
ing rules  in  the  Crown-office :  St^ffblk. 
The  King  v.  Fairtoeather^  for  insulting 
a  justice  of  peace  in  the  execution  of  his 
office.    The  indictment  was  remoyed 
into  K.B.  in  Hilary  term.     There  was 
a  demurrer  by  the  defendant;  and  in 
Easter,  1  Geo.  2.  a  rule  on  the  king's 
coroner  and  attorney  to  jom  in  demur- 
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after  Kelynge  chief  justice,  and  Taysden  justice,  had  com- 
muned together  in  court.  And  for  this  exception  the  indict- 
nient  was  quashed.  (S) 


Faulk- 
ner's Case. 
V .— ^ 


rer.  Another  rule  the  same  term.  A 
peremptory  rule  the  same  term.  Same 
day,  it  was  ordered  that  the  clerk  of 
the  peace  of  the  county  aforesaid  should 
attend  the  court  here  on  the  first  day  of 
the  next  term,  to  answer  why  he  the 
said  clerk  of  the  peace  made  an  insuffi- 
cient return  of  a  caption  to  an  indict- 
ment into  this  court ;  on  motion  of  Mr. 
Abney.  Rule  enlarged  on  motion  of 
Mr.  Prime.  Triniiy,  2  Geo.  2.  Rule 
absolute  for  defendant  to  withdraw  his 
demurrer,  and  plead  de  fiovo,  for  the 
clerk  of  the  peace  to  amend  the  caption 
to  the  indictment,  to  pay  the  defendant 
the  costs  occasioned  thereby.  Refer- 
ence to  the  Master  to  tax  those  costs, 
on  the  motion  *of  Mr.  Serjeant  Haw- 
kins. The  copy  of  the  caption  of  the 
indictment  filed  appears  to  have  been 
amended  by  interlining  the  names  of 
the  jurors. 

Lord  Mansfield  delivered  the  judg- 
ment of  the  court.  The  doubt  upon 
this  return  is,  whether  the  indictment 
was  taken  under  the  commission  of  oyer 
and  terminer  f  or  of  justices  of  the  peace. 
There  is  no  doubt  but,  though  the  in- 
dictment itself  is  returned,  a  copy  only 
of  the  caption  is  returned;  it  appears 
by  inspection,  that  it  is  a  printed  copy, 
with  a  blank  for  the  particular  case,  but 
all  the  matter  of  form  is  printed.  The 
return  shews  the  blunder,  and  how  it 
came  about*  There  is  a  printed  return, 
stating  the  authority  of  commissioners 
of  oyer  and  terminer,  and  another  of 
justices  of  the  peace.  Upon  this  return 
the  form  applicable  to  justices  of  the 
peace  is  used  in  print,  and  if  it  had  rested 
there,  and  the  form  of  the  commission 
of  the  peace  been  pursued  throughout, 
it  would  have  been  a  different  question, 


for  then  the  amendment  would  be  some- 
thing plainly  to  contradict  the  return, 
and  it  would  be  more  doubtful  which 
was  right,  the  first  or  the  second,  but 
it  is  not  so.    The  blunder  must  strike 
every  body;  for  in  the  printed  form 
instead  of,  at  a  sessions  of  the  peace f  the 
clerk  has  struck  out  the  peace^  and  put 
ii^  oyer  and  terminer;  then  he  himself 
says,  it  was  at  a  commission  of  oyer  and 
terminer ;  he  meant  to  return  it  as  taken 
under  the  commission  of  oyer  and  ter- 
miner expressly.    The  doubt  is,  whe- 
ther the  authority  is  properly  set  out, 
and  perhaps  (without  prejudice  to  the 
question, )  it  would  be  defective.    Who 
are  the  commissioners  of  oyer  and  ter- 
miner? The  return  says  four,  of  whom 
Sheppard  is  the  last ;  but  not  four  only ; 
it  says,  and  others.    Then  does  there 
remain  in  the  original  minutes  enough 
to  amend  by  ?  Beyond  a  possibility  of 
doubt,  I  think,  there  does.    There  ap- 
pear the  names  of  the  jurors  sworn  un- 
der the  commission  of  oyer  and  termi- 
ner.   There  appear  the  names  of  the 
justices  who,   the  clerk  swears,  were 
there.    What  is  then  to  impeach  it? 
Nothing.     No  oath  that  any  of  them 
was  not  there.    Therefore,  if  by  law, 
the  return  to  a  certiorari  can  be  amend- 
ed, after  the  term  in  which  the  indict- 
ment comes  in,  there  is  no  doubt  but 
these  circumstances  will  be  sufficient  to 
amend  it.    Lord  Mansfield  then  stated 
the  record  and  the  facts  of  the  case, 
observing,  that  the  caption  was  not  pro- 
perly applicable,  either  to^a  court  of 
oyer  and  terminer,  or  a  session  of  the 
peace.    It  is  not  denied  on  the  part  of 
the  defendant,  but  the  indictment  was 
really  preferred  at  a  court  having  com- 
petent jurisdiction,  or  that  the  caption 
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in  the  court  below  might  be  right  and 
proper ;  but  it  h  insisted  that  the  cap- 
tion cannot  be  amended  after  the  term 
in  which  it  is  returned  into  the  court. 
On  the  other  side  it  is  said,  that  if  the 
original  caption  of  the  indictment  be 
right,  the  court  may  at  any  time  amend 
the  caption  returned,  and  make  it  cor- 
respondent to  the  original,  because  the 
return  is  merely  a  ministerial  act ;  and  if 
the  officer,  either  through  negligence  or 
design,  returns  a  false  record^  that  can- 
not defeat  the  justice  of  the  case,  but 
the  court  is  bound  to  inquire  into  the 
real  truth  of  the  case,  and  to  amend  the 
record  accordingly.  One  point  is  ex- 
tremely clear,  that  the  return  of  the 
caption  to  this  court  is  merely  a  minis- 
terial act.  Faulkner*s  case,  1  Saund. 
249.  and  Rex  t.  Hodenhul^  3  Mod. 
167.  Comb.  7S.  And  admitting  it  to 
be  a  ministerial  act,  the  rule  in  Philips 
T.  Smithy  1  Str.  1S6.  is  conclusive  that 
ministerial  acts  are  amendable  at  com- 
mon law  at  any  time.  It  is  to  be  at- 
tended to,  that  this  application  is  to 
make  the  caption  returned  agreeable  to 
that  which  was  originally  in  the  court 
below,  or  in  other  words,  to  make  the 
copy  the  same  as  the  original,  and  not 
to  alter  the  original  caption.  In  none 
of  the  cases  cited  by  the  defendant,  is 


it  stated  that  the  original  caption  was 
different  from  that  which  is  returned, 
or  any  motion  made  to  amend.  On  the 
other  side,  the  case  of  Rex  t.  HodcH" 
kul  is  in  point,  that  the  amendment 
may  be  made  after  the  term  in  whidi 
the  record  is  brought  into  this  court. 
The  facts  of  that  case  were  very  simi- 
lar to  the  present,  for  tKere  had  been  a 
trial  and  a  motion  in  arrest  of  Judgment, 
before  the  tnotion  to  amend  was  made, 
and  yet  the  caption  was  amended.  The 
only  answer  attempted  is,  that  the  re- 
port in  3  Modern  is  confused :  whether 
it  was  on  information  or  indictment 
makes  no  difference ;  but  it  is  cleared 
up  by  Comberbach  that  it  was  an  in- 
formation, and  both  cases  agree  as  to 
what  was  done  by  the  court.  *  Rex  v. 
Fairooeather  was  a  similar  decision.  That 
was  an  indictment  for  words  spoken  of 
a  justice  of  the  peace,  which  was  found 
at  the  quarter-sessions  for  Suffblk^  and 
removed  into  this  court  and  filed  here 
in  Hilary  term  tlie  1  Geo.  2.  and  in  the 
Trinity  term  after,  the  clerk  of  the 
peace  was  ordered  to  amend  the  caption 
by  adding  the  names  of  the  jurors  f. 
We  think  these  authorities  alone,  not 
contradicted  by  any  determination  what- 
ever, would  bind  us  to  make  the  amend- 
ment prayed.    The  application  is  not 


•  But  flee  the  report  of  this  case  above,  p.  S49.  note  (1),  firom  which  it  appean  that  the  raoocd 
ID  that  case  was  not  brought  into  the  court  of  K.B.  from  another  court  as  here  stated,  but  was  an 
origjmal  information  JUed  in  ths  court  of  K,B*  and  the  amendment  was  not  of  the  caption,  but  of  a 
mistake  made  by  their  own  officer  in  the  memorandum, 

f  When  this  case  comes  to  be  considered,  it  may  perhaps  appear  doubtful  whether  it  be  any 
authority  in  support  of  the  amendment,  tlie  indictmeat  was  removed  into  K.B.  in  ffHary  term. 
The  defendant  demurred.  In  Easter  term  there  is  a  rule  to  join  in  demurrer,  it  was  then  too 
late  according  to  former  authorities  to  amend  the  caption.  The  court  were  therefore  proceeding 
against  the  clerk  of  the  peace  (according  to  the  rule  hud  down  by  Lord  JSTofe,  toe.  eit.)  hj  graatiiig 
a  rule  upon  him  to  shew  cause  why  he  had  made  an  insulficient  return  of  the  oaplioii  to  the 
iadictment.  This  rule  was  enlarged.  It  must  be  presumed  that  in  the  mean  time  the  deik  at 
the  peace  had  made  some  terms  of  compromise  with  the  defendant.  For  a  rule  absolute  is  gianted 
in  the  first  instance  for  the  defendant  to  withdraw  liis  demurrer,  and  plead  de  novo^  and  that  the 
clerk  of  the  peace  should  be  at  liberty  to  amend  the  caption  and  pay  the  defendant  his  costs.  It 
is  impossible  to  suppose  that  a  rule  of  this  sort  would  have  been  made  absolute  in  the  iint  inslanca 
unlen  it  had  been  obtained  by  consent. 
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to  altef  any  part  of  the  charge,  not  to 
vary  the  verdict,  or  finding  of  the  jury 
—  it  18  not  to  cure  any  original  defect, 
but  to  make  the  return  of  the  proceed- 
iiiga  in  the  inferior  court  conformable 
to  what  they  have  really  been,  and  to 
make  that  return  spe^  truths  which 
now,  by  mere  blunder  of  the  officer, 
18  contended  to  contain  a  falsehood. 
The  amendment  in  Rex  v.  Hayes  went 
much  farther  than  this.  For  the  va- 
riance at  that  time  was  thought  mate« 
rial,  and  if  it  were  bo,  the  effect  of  the 
amendment  was  that  the  defendant  was 
found  guilty  of  a  charge  materially 
different  from  that  on  which  he  was 
tried.  There  is  a  great  distinction  be- 
tween amending  the  returned  caption 
of  an  indictment,  and  amending  tlie 
indictotent  itself.  The  case  of  Resc  v. 
Alcockf  1  Sid.  155.  is  a  dear  authority, 
that  whenever  a  transcript  only  is  re- 
turnedi  any  mistake  therein  may  be 
amended  by  the  original  record.  The 
counsel  for  the  defendant  seeing  this, 
and  admitting  that  a  transcript  might 
in  all  cases  be  amended  by  the  original 
record,  contended  that  the  caption 
transmitted  here  was  the  original  cap- 
tion, and  therefore  there  was  nothing 
to  amend  by.  But  to  this  there  are 
two  answers ;  first,  the  cases  of  The 
King  V.  Hockenhnl,  and  King  v.  Fair- 
toeaiher^  are  express  authorities  to  the 
contrary;  secondly,  if  there  were  no 
determination  on  the  point,  it  is  impos- 
aibie  to  consider  the  caption  returned 
here  as  the  original  caption.  The  cap- 
tion is  no  part  of  the  Indictment ;  it  is 
only  a  copy  ef  the  style  of  the  court 
at  which  the  indictment  is  founds  It 
is  said  here  in  the  certificate  that  the 
indictmeot  was  found  at  the  court  de- 
scribed in  the  caption.  If  what  is 
returned  here  was  considered  as  the 
original  caption,  one  of  these  two  cir- 
cumstances must  follow :  either  by  the 
removal  of  one  indictment  all  the  records 
Vol.  L 


of  the  same  session  must  be  removed 
also,  or  every  other  indictment  would 
fall  to  the  ground,  because  they  would 
remain  useless  pieces  of  parchment  with- 
out the  style,  authority,  or  substance 
of  a  court.  Neither  of  these  proposi* 
tions  is  contended  for,  nor  is  there  the 
least  colour  for  them.  Hie  long  and 
universal  practice  of  amending  in  civil 
cases  after  judgment  and  error  brought, 
even  where  in  idea  of  the  law  the  ori- 
ginal record  is  removed  into  this  court, 
would  be  a  strong  authority  in  favour 
of  the  amendment,  even  if  the  caption 
returned  here  were  to  be  considered 
as  the  original  one,  which  it  is  not. 
In  a  writ  of  error  from  the  Common 
Pleas,  though  in  law  the  original  is 
considered  as  removed  here,  in  fact 
it  remains  in  the  court  below.  The 
instances  in  which  amendments  have 
been  made  by  the  record  below  arc 
innumerable,  and  whenever  amendments 
are  made  by  the  common  hiw  there  is 
no  distinction  between  criminal  and  civil 
cases.  l&d.iO.Redding*Bctae.  2  Roll. 
Rep.  59.  Cro..  Jac.  502.  Ibid.  276. 
Ibid.  529.  Parker  v.  Sir  John  Curson^ 
are  all  cases  of  amendments  in  criminal 
prosecutions,  and  three  of  them  after 
verdict.  Coroners  return  original  in- 
quisitions, yet  they  may  be  amended  in 
all  points,  but  the  finding  of  the  jury. 
1  Sid.  259.  Rex  v.  Glover.  Ibid.  225. 
Rex  V.  Harrison.  In  the  King  v. 
Wheatltff  Mich.  3  Jac.  1.  the  clerk  of 
the  peace  for  the  county  of  Wilts  was 
ordered  to  bring  into  court  the  original 
indictment  against  the  defendant,  and 
if  upon  examination  it  should  agree 
with  the  indictment  remaining  here  in 
court,  then  the  defendant  should  be 
discharged  from  the  same  indictment  on 
account  of  the  insufficiency  of  it. 
This  necessarily  supposes  that,  if  the 
indictment  returned  did  not  agree  with 
the  original,  the  court  would  amend  it. 
In  the  case  of  the  A7/7or  y.  Serjeant  and 
Ee 
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others f  Hil.  3  Jac.  1.  the  clerk  of  the 
assize  for  the  county  of  Lincoln  was 
ordered  to  bring  into  court  the  whole 
bag  or  file  of  indictments  found  at  the 
gaol  delivery,  together  with  the  names 
of  the  jurors.  And  in  the  King  v. 
Beach f  Mich.  7  Jac.  I.  the  clerk  of  the 
assizes  for  the  county  of  Dorset  was 
ordered  to  amend  the  certificate  of  the 
indictment  against  the  defendant  ac- 
cording to  the  original.  The  certificate 
must  mean  either  the  caption  or  tran* 
script  of  the  indictment  itself,  and  these 
authorities  combat  what  is  said  in 
1  Sid.  155.  Rex  v.  Alcock.  These 
cases  shew  that  previous  to  Charles  the 
Second,  as  well  as  since,  courts  have 
invariably  proceeded  on  the  same  idea 
as  a  fundamental  rule,  that  a  fiction  of 
law  shall  never  prevail  against  the  truth 
of  the  fact  to  defeat  the  ends  of  justice. 
Upon  the  whole  we  are  all  of  opinion 
that  in  this  case  the  amendment  must 
be  made  as  prayed,  that  is,  by  altering 
the  return  of  the  caption,  and  inserting 
the  style  of  the  sessions  before  whom  it 
was  in  fact  and  really  found. 


Rule  for  amendment  made  absolaee:. 

And  judgment  being  given  thereon, 
a  writ  of  error  was  brought  into  the 
House  of  Lords  and  the  aroendmeot 
assigned  for  error,  but  the  judgment 
was  affirmed  by  the  unanimous  opinion 
of  the  judges  then  present,  11  July 
1785  [b] ;  and  see  also  12  H.  7.  25. 
pi.  S. 

(2)  See  Rex  v.  Dickenson,  ante, 
p.  135.  note  (3).s..l. 

(3)  It  seems  to  ibe,  that  another  ob- 
jection might  have  been  taken, 'namely, 
that  this  was  not  an  indictable  offence, 
because  the  statutes  above  cited,  which 
have  created  this  offence,  have  pre- 
scribed a  particular  specific  mode  •/ 
punishment.  See  4  Mod.  144.  Rex  v. 
Marriot.  I  Show.  398.  S.  C.  6  Mod. 
86.  Anon»  1  Str.  679.  Rex  ▼.  Bud. 
Comb.  17-  Rex  y.  Jane.  1  Salk.  45. 
Stephens  v.  fVatson.  2  Burr.  803.  Rex 
V.  Robinson.  1  Burr.  543.  Rex  v. 
Wright  i  and  Rex  v.  Dickensony  ante^ 
135.  note  (4). 


[6]  See  another  report  of  this  case, 
both  in  K.  B.  and  in  the  House  of 


Lords,  in  the  Crown  Circuit  Compa- 
nion, 9th  edit.  1820.  p.  400.  et  seq. 


Case  38. 


Same  prece- 
dent.    2  Mod. 
£nt.  193. 


Oaffbrd  Gib- 
bens  was  seised 
in  fee  of  the 
rcTer^dn,  ex- 
pectant on  ati 
estate  for  life ; 
and  bting  so 
seised  on  the 


Too\i  versus  Glascock. 

Hil.  19&20  Car.  II.  Regis,  in  Comuiu  Banco.  RoL  1512. 

to^'  }J^^^  G^^^OCK,  late  of  the  parish  of  South- 
tayald  in  the  county  aforesaid,  miller,  was  summoned 
to  answer  to  Margaret  Took  widow,  of  a  plea  that  he  render 
to  her  five  pounds  which  he  owes  to,  and  unjustly  detains 
from,  her,  &c.  And  whereupon  the  said  Margaret  bv  John 
Sharp  her  attorney,  says,  that  whereas  one  Crqffbrd  Gib' 
bens  gent  being  seised  in  his  demesne  as  of  fee,  of  and  in 
the  reversion  of  a  certain  messuage  and  four  acres  of  land, 
and  a   wind-mill   with  the  appurtenances,   immediately  ex- 
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pectant  after  the  death  of  George  Gibbens  gent,  his  father/who      Took  v. 
was  seised  of  the  tenements  aforesaid  as  of  freehold,  as  tenant   G^ascock,^ 
thereof  by  the  law  o(  England;  and  he  the  said  Crqffbrd  be- 
ing so  seised  of  the  reversion  of  the  said  tenements  with  the 
appurtenances,  the  said  Crqffbrd  afterwards,  to  wit,  on  the  6th  6th  day  of 
day  of  February  in  the  20th  year  of  the  reign  of  his  late  ma-  ^  Srl^'  by 
jesty  Charles  the  First,  king  of  England^  at  Souikwald  aforesaid,  ^  indenture. 
in  the  county  aforesaid,  by  his  certain  indenture  made  between 
the  same  Crqffbrdj  by  the  name  of  Craffbrd  Gibbens  of  Grain" 
stead  in  the  county  of  Essex^  gent,  of  the  one  part,  and  one 
John  Lettony  by  the  name  of  John  Letton  o(  SouthwaUy  in  the 
county  aforesaid,  miller,  of  the  other  part>  (which  other  part, 
sealed  with  the  seal  of  the  said  John  Letton^  the  same  Marga^ 
ret  brings  here  into  court,  the  date  whereof  is  the  same  day 
and  year  aforesaid,)  demised,  granted,  and  to  farm  let  to  the  demised  tfae 
said  John  Letton^  the  tenements  aforesaid  with  the  appurte-  joh™i^n 
nances,  by  the  name  of  one  messuage  or  tenement  with  a  for  twenty-one 
garden  and  backside,  and  two  parcels  or  closes  of  land  to  the  ^^  af^^the 
same  adjoinine,  containing  by  estimation  four  acres,  be  the  <*»**»  ^^  *•». 

1  J     1  •    A      -11      -^u   *u  -*       tenant  for  life, 

same  more  or  less,  and  also  one  wmd-mill  with  the  appurte- 
nances, commonly  called  by  the  name  of  Benttey-Mill^  next 
adjoining  to  the  said  messuage  or  tenement ;  which  said  mes- 
suage and  premises  were  situate,  lying,  and  being  in  Soutlmald 
aforesaidj  and  late  were  in  the  tenure  or  occupation  of  JBo- 
bert  Holbmay,  and,  before  that  time,  o(  Robert  HoUoway  the 
elder,  or  his  assigns ;  to  have  and  to  occupy  the  aforesaid  te^ 
nements  with  the  appurtenances,  to  the  said  John  Letton^  his 
executors,  administrators,  and  assigns,  from  and  immediately 
after  the  death  and  decease  of  George  Gibbens  gent  father  of  [  251  ] 
the  said  Crcfford^  unto  the  full  end  and  term  of  twenty-one 
years  then  next  following,  and  fully  to  be  complete  and  ended; 
yielding  and  paying  therefore  yearly  during  the  said  term  to 
the  said  Crqffbrd,  his  heirs  and  assigns,  ten  pounds  to  be  for  the  rent  of 
paid  at  the  two  most  usual  feasts,  or  times  of  payment  in  the  **°  po"«J»- 
year,  to  wit,  at  the  feast  of  the  Annunciation  of  the  Blessed 
Virgin  Mary  and  SU  Michael  the  Archangel^  by  equal  and  even 
portions :  by  virtue  of  which  demise  the  said  John  Letton  was 
possessed  of  the  interest  (1)  of  ihe  said  term  expectant  after 

(1)  Here  the  lease  is  not  to'com-  which  is  called  his  interest  in  the  term, 
roence  until  a  future  period,  m.  the  or  interesse  termini,  and  this  he  may 
death  of  tenant  for  life ;  but  the  lessee  grant  to  another ;  or  if  he  dies,  his  exe- 
ha»,  in  the  meantime,  a  right  of  e^try,    cutors  or  administrators  may  enter.   Co. 
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Took  v.  the  death  of  the  said  George  ;  and  the  said  JoAn  LeHon  being 
Qi.A8cocK.^  so  possessed  of  the  interest  of  the  said  term,  and  the  said  Crqf- 
ford  being  so  seised  of  the  reversion  thereof  expectant  after 
the  death  of  the  said  George^  he  the  said  Ci^affard  afterwards, 
to  wit^  on  the  ]  8th  day  of  March^  in  the  20th  year  of  the  reign 
of  his  late  majesty  Charles  the  First,  late  king  of  England^  8cc. 
at  Southwald  aforesaid,  by  his  certain  indenture  of  bargain  and 
sde  (2),  made  between  the  said  Craffordy  by  the  name  of 


lliatondie 
18th  day  of 
Murch,  20  Car. 
1.    Craffordby 
bai^ain  and 
sale. 


Litt.  46.  b.  270.  b.  For  this  reason  it 
is  that  the  lessee  is  said  in  this  declar- 
ation to  be  possessed  of  the  interest  of 
the  said  term.  However  te  many  pur- 
poses he  is  not  tenant  for  years  until  he 
enters ;  as  a  release  made  to  him  is  not 
good  to  increase  his  estate  before  entry. 
Co.  Litt.  46.  270.  a. ;  [a]  but  this  is 
not  to  be  understood  of  a  conveyance 
by  deeds  of  lease  and  release  under  the 
statute  of  uses.  [£]  So  the  lessor  can- 
not grant  away  the  reversion  by  the 
name  of  the  reversion^  before  entry. 
Co.  Litt.  46.  But  when  the  lessee 
enters  in  pursuance  of  his  right  to  enter, 
he  is  then,  and  not  before,  in  possession 
of  his  term ;  and  in  that  case  the  lan- 
guage of  pleading  is  **  by  virtue  of 
"  which  said  demise,  the  lessee  entered 
**  into  the  demised  premises,  and  was 
*•  thereof  possessed.** 

(2)  This  species  of  conveyance  was 
introduced  by  the  statute  of  uses, 
27  H.  8.  c«  10.  which  in  pleading  is 
called  the  statate  Jbr  transferring  uses 


into  possession.  It  is  a  real  contrac^t, 
whereby  the  bargainor,  for  some  pecu- 
niary consideration,  bargains  and  sells 
the  land  to  the  bargainee,  and  becomes 
by  such  bargain  seised  to  the  use  of  tlie 
bargainee,  and  then  the  statute  com- 
pletes the  purchase ;  or,  as  Mr.  Justice 
Doderidge  expresses  At  (Cro.  Jac.  697- 
Eustace  v.  Seatoen),  the  bargain  first 
vests  the  use,  and  then  the  statute  vests 
the  possession.  It  is  enacted  by  sta- 
tute 27  H.  8.  c  16.  tliat  no  lands  shall 
pass  from  one  to  another,  whereby  any 
estate  of  inheritance  or  freehold  shall 
be  made,  or  take  effect  in  any  person, 
or  any  use  thereof  to  be  made,  by  reason 
only  of  any  bargain  and  sale,  miless  rt 
be  made  by  writing  indented,  sealed  and 
inroUed  in  one  of  the  king's  courts  of 
record  at  Westminster^  or  with  the  ctutos 
rotulorum  of  the  county,  within  six 
months  next  afler  the  date  of  the  said 
indenture.  The  computation  is  here 
by  lunar,  not  by  calendar  months. 
2  Inst.  674.  [c] 


[fl]  But  if  a  rent  be  reserved,  and 
the  lessor,  before  entry  of  the  lessee, 
release  to  him  all  his  right  in  the  land, 
although  this  cannot  enure  to  increase 
the  estate,  yet  it  shall  to  extinguish  the 
rent.  Co.  Litt.  270.  b.  So  if  the  lessor 
expressly  release  the  rent.    Ibid.  46. 

[6]  "Nor  of  terms  in  remainder,  nor  of 
terms  granted  out  of  a  vested  remainder 
or  a  reversion,  when  such  terms  are 
vested  estates,  and  when  they  wouM 
entitle  the  termor  to  the  possession,  if 


the  particular  estate  were  immediately 
to  determine."  Watkins  on  Convey- 
ancing, by  Morley  and  Coote,  p.  34. 
As  to  the  distinction  between  rever* 
sionary  leases  and  leases  of  the  reversion* 
See  p.  36.  ibid. 

[c]  When  the  word  "  month"  is  used 
in  a  statute  without  the  addition  of 
**  calendar,"  or  any  other  words  to 
shew  that  the  legislature  intended 
calendar,  it  is  understood  to  mean  a 
<<  lunar  month.*'    6  T.  R.  224.  Lacon 
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Craffbri  Giibens  of  Giffbrd^s  Inn^  London^  son  and  heir  of     Took  v. 
Winnifrid  Gibbensy  late  wife  of  George  Gibbens  of  SoidJvwaldj   Glascock*^ 
in  the  county  oi  Essex  gexit.  which  said  Winnifrid  y/Bs  daughter  ' 

suid  heir  of  Arthur  Crqffbrd  esquire,  of  the  one  part,  and  G//- 
bert  Kinder^  by  the  name  of  Gilba't  Kinder  of  Soutkwald  afore- 
said, gent,  of  the  other  part ;  (which  said  other  part,  sealed 
with  the  seal  of  the  said  Crqffbrdj  she  die  said  Margaret  brings 
here  into  court,  the  date  whereof  is  the  same  day  and  year,) 
and  afterwards  within  six  months,  to  wit,  on  the  19th  day  of  inrolled  the 
March^  in  the  ^Qth  year  of  the  reign  of  the  said  late  kinj^  in  ^^(^^^^ 
due  manner  inrolled  in  die  court  of  chancery  (S)  of  the  said  Chancery, 
late  king,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  for  and  in  consideration  of  the  sum  of 
87/.  and  J0«.  of  lawful  money  oi  England  to  the  said  Crafford  for  87/.  and  io» 
iu  band,  paid  by  the  said  Gilbert  at  or  before  ^  the  sealing 
and  delivery  of  the  same  indenture,  the  receipt  whereof  the 
said  Crafford  by  the  same  indenture  ackowledged,  and  him- 
self therevath  to  be  fully  satisfied,  and  thereof,  and  of  every 
part  and  parcel  thereof  acquitted,  exonerated,  and  discharged 
the  afor^aid  Gilbert^  his  heirs,  executors,  and  administrators,  bargained  and 
and  every  of  them,  for  ever  by  the  said  indenture,  gave,  misestoGUbert 
granted,  bargained,  sold,  enfeoffed,  and  confirmed  to  the  said  Kinder. 
Gilbert^  his  heurs  and  assigns  for  ever,  the  said  tenements  with 
the  appurtenances,  by  the  name  of  all  that  messuage  or  tene- 
ment, garden,  and  backside,  with  their  appurtenances,  situate 
and  being  in  Soutkwald  aforesaid,  in  the  said  county  of  Essex^ 
then  or  late  in  the  tenure  or  occupation  of  John  Letton,  and 

(3)  It  is  necessary  to  shew  in  xvhat  arrested,  for  the  statute  27  H.  8.  c.  16. 

court  the  deed  is  inrolled,  otherwise  it  speaks  of  some  special  courts,  and  it  is 

is  insufficient.     As  where  in  debt  upon  not  reasonable  to  put  the  lessee  to  such 

a  lease  for  years,  the  plaintiff  declared  infinite  labour  as  to  search  in  all  the 

that  such  a  one  by  indenture  did  grant,  courts,  as  well  at  Westminster  as  in  the 

bargain,  and  sell  for  money  the  rever-  country,  with  the  clerks  of  the  peace; 

sion  to   him  in  fee,  wliich  indenture  and  the  words  juxtajbrmam  statuti  will 

was  inrolled  on  such  a  day  according  to  not  help  it.     Yelv.  213.  Woolby  v.  PjV- 

the  form  of  the  statute,  but  did  not  ley.    S.C.  Cro.  Jac.291.    See2Saund. 

shew  in  what  court  it  was  inrolled  ;  after  12.  Jefferson  v.  Morton,  note  (20.) 
verdict  for  the  plaintiff  judgment  was 


v.  Hooper,  5  East,  407-  Glassington  or  the  custom  of  trade,  as  in  bills  of 
V.  Ratolins,  In  contracts  the  word  may  exchange  and  promissory  notes,  where 
mean  <<  lunar"  or  ''  calendar*'  month,  it  means  "  calendar."  See  also  1  Esp. 
according  to  the  intention  of  the  par-  186.  Jolly  y.  Young;  and  S  Brod.  A 
ties.    1  M.  dt  S.  111.  Lang.  v.  Gales    Bing.  187.  Cockell  v.  Gray, 
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Took  r. 
Glascock. 
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The  premises 
were  parcel  of 
the  manor  of 
B.  otherwise  D. 


by  virtue  of  the 
bargain  and 
sale,  and  inrol- 
ment,  and  the 
statute  of  uses, 
Gilbert  Kinder 


theretofore  in  the  tenare  or  occupation  o(  Robert  HoUaaa^  or 
his  assigns ;  and  all  those  two  parcels  or  closes  of  pasture-land 
in  Southwald  aforesaid,  containing  by  estimation  four  acres^ 
and  adjoining,  or  near  to,  the  said  messuage,  backside,  and 
garden,  or  one  of  them,  late  also  in  the  occupation  of  the  said 
Robert  Hollowayj  or  his  assigns,  and  then  in  the  occupation  of 
the  said  John  Letton  ;  and  also  that  wind-mill  called  Bentle^ 
Mill  in  Sotithwald  aforesaid,  then  before  in  the  occupation  of 
the  said  Robert  Hdlffway^  and  then  or  late  in  the  occupation  of 
the  said  John  L^ton^  and  all  the  going  gear  and  appurtenances 
belonging  to  the  said  mill ;  and  also  all  that  close  or  parcel  of 
meadow  and  pasture  commonly  called  or  known  by  the  name 
of  WrenrCs  Park,  containing  by  esdmation  one  acre,  be  the 
same  more  or  less,  situate,  lying,  and  being  in  the  parish  of 
South-wald  aforesaid,  and  then  or  late  in  the  occupation  of 
Henry  Stretton,  or  his  assigns ;  all  which  premises  were  parts 
and  parcels,  or  reputed  to  be  parts  and  parcels,  of  the  manor 
of2?atr<2s,  otlierwise  Z>en0n/&/&,  in  the  said  coun^  of  iSsser; 
and  also  all  houses,  outhouses,  barns,  stables,  edifices,  build- 
ings, hedges,  ditches,  woods,  underwoods,  ways,  commons 
of  pasture,  profits,  commodities,  hereditaments,  and  appur- 
tenances whatsoever,  belonging  or  in  anywise  appertaining^ 
to  the  said  messuage  or  tenement,   wind-mill,    and  several 
parcels  of  land,  meadow  and  pasture,  and  to  every  or  any  of 
them ;  and  also  all  the  estate,  right,  title,  interest,  reversion, 
remainder,  claim,  benefit,  and  demand  whatsoever  of  him  the 
said  Craffbrd  Gibbensj  of,  in,  or  out  of  the  said  premises,  and 
every  of  them,  or  any  part  thereof;  and  also  all  deeds,  evi- 
dences, counterparts,  leases,  muniments,  and  writings,  touch- 
ing or  concerning  the  said  premises,  or  any  part  thereof 
which  the  said  Craffbrd  Gibbens,  or  any  other  person  or  per- 
sons in  trust  for  his  use,  then  had  or  should  have  in  his  or 
their  custody  or  power,  or  could  lawfully  come  by,  without  a 
suit  in  law ;  to  have  and  to  hold  the  said  messuage  or  tene- 
ment, wind-mill,  several  parcels  of  land^  and  all  other  the 
premises  above  in  and  by  the  said  indenture  granted,  bargained,, 
sold,  and  conveyed,  with  tlieir  and  every  of  their  appurtenances, 
to  the  said  Gilbert  Kinder^  his  heirs  and  assigns  for  ever,  to 
the  sole  and  proper  use  and  behoof  of  him  the  said  Gilbert^  his 
heirs  and  assigns  for  ever ;  by  virtue  of  which  said  bargaia 
and  sale,  and  inrolment,  and  by  force  of  a  certain  statute  made 
in  the  parliament  of  our  late  sovereign  lord  Henry  the  Eighth, 
late  king  of  England^  held  2X  Westminster  in  the  county  of 
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Middlesex^  oa  the  4th  day  oli  February^  in  the  27th  year  of  his       Took  r. 
reign,  for  transferring  uses  into  possession,  he  the  said  Gilbei't  ^^'^^scock.^ 
was  seised  of  the  reversion  of  the  said  tenements  with  the  was  seised  in 
appurtenances  in   his  demesne  as  of  fee ;  and  the  said  Gil-  ^^' 
bet't  being  so  seised  of  the  reversion  of  the  said  tenements  with 
the  appurtenances,  and  the  said  John  Letton  being  so  possessed 
of  the  interest  of  the  term  aforesaid,  he  the  said  Gilbert  after-  Gilbert  made  a 
wards,  to  wit,  on  the  9th  day  oi  December^  in  the  22d  year  of  December 
the   reign  of  his  said  late  majesty,  at  Sotdhvoald  aforesaid,  22  Car.  I.  and 
made   his  last  will  and  testament,  in  writing,  and  thereby  Margaret  and 
willed  and  bequeathed  the  said  tenements  with  the  appurte-  ^^^' 
nances  to   the   said  Margaret^    by   the  name   of  Margaret 
Kinder  J  her  heirs  .and  assigns  for  ever ;  and  afterwards  the 
said  Gilbert  died  at  SoiUkwald  aforesaid  seised  of  such  his  es- 
tate therein;  after  whose  decease  she  the  said  ilf/zr^ar^/ claimed  ^^fj®' 
thereversionof  thetenements  aforesaid,  with  the  appurtenances,  reversion  by 
and  was  thereof  seised  in  her  demesne  as  of  fee  by  virtue  ****  devise, 
of  the  devise  and  bequest  aforesaid ;  and  the  said  Margaret 
being  so  seised  of  the  reversion  aforesaid,  and  the  said  John 
Letton  being  so  possessed  of  the  interest  of  the  term  afore- 
saidy  the  said  Margaret  afterwards,  at  Southwald  aforesaid,  Margaret  after- 
took  to  her  husband  Christopher  Took  gent,  by  virtue  whereof  cStto^h^^"* 
the  said  Christopher  and  Margaret  were  seised  of  the  said  re*  Took. 
version  in  their  demesne  as  of  fee  in  right  of  her  the  said 
Margaret  (4*) ;  and  the  said  Christopher  and  Margaret  being 
so  seised  of  the  said  reversion,    and  the  said  John  Letton 
being  so  possessed  of  tlie  interest  of  his  term,  the  said  Christo^ 

(if)  This  is  the  correct  way  of  plead*  hold  in  right  of  the  said  J,  his  wife. 

ing  the    seisin  of  husband  and    wife  The  court,   upon  a  special    demurrer 

where  the  estate  belongs  to  the  wife  in  shewing  for  cause  that  it  ought  to  have 

fee.     They  are  both  seised  in  right  of  been  alleged,   "  that  the  plaintiff'  and 

the  wife  ;  and  therefore  if  the  husband  <^  his  wife  were  seised  in  their  demesne 

pleads  that  he  alone  is  seised  in  hi$  de-  *^  as  of  fee  in  right  of  the  wife"  were  of 

mesne  as  of  freehold  or  as  of  fee,  in  opinion,  that  the  way  of  pleading  point- 
right  of  his  wife,  it  will  be  had  upon  a  ,  ed  out  by  the  demurrer,  was  the  only 

special  demurrer.     Thus,  where  in  co-  proper  and    formal   one,    Doug.  329. 

venant  the  declaration  stated  that  W.  S.  Pofjhiank  v.  Hawkins.     So  in  2  Lutw. 

was  seised  in  fee,  and  being  so  seised,  1422.  1425-  Cailin  v.  Milner^  where  it 

granted  the  lease  on  which  the  action  is  stated  that  the  husband  alone  was 

was  brought,  and  upon  his  death  the  seised  in  his  demesne  as  of  fee  in  right 

reversion  descended  upon  J.  the  plain-  of  his  wife,  it  was  held  not  to  be  good 

tiff's  wife  as  heir  at  law,  whereupon  the  pleading ;  for  they  are  both  seised  in 

pisuntiff  became,  and  was,  seised  of  the  right  of  the  wife :  and  so  are  all  the 

^id  reversion  in  his  detnesne  as  of  free-  precedents. 
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Took  t. 
Glascock. 

» — . — ' 

C'bii>topher 
Took  die  J  and 
Margaret  be* 
caiTic  sole  seised, 
Julni  Letton 
assigned  his 
interest  iu  the 
term  to  John 
Glascock,  the 
defendant. 


George  GIbbcns 
the  tenant  for 
life  died. 


$1.  were  in 
arrear. 


whereby  an 
action  accrued. 

Breach. 

C  254  J 


Flea. 


I.ong  before 
Crafibrd  Gib- 
bens  had  any 
thing,  John 
Rooper  and 
others  were 
seised  in  fee, 
to  the  use  of  B. 
in  fee.     The 
2d  of  March 
*il  H.  8.  B. 
devised  the 


pker  afterwards  died  at  Soutkwald  aforesaid,  after  whose  de^ 
cease  the  said  Margaret  became  sole  seised  of  the  said  rever- 
sion with  the  appurtenances  in  her  demesne  as  of  fee;  and 
the  said  Margaret  being  so  seised  of  the  reversion  aforesaid, 
and  the  said  John  Letton  being  so  possessed  of  the  interest  of 
his  said  term,  be  the  said  John  Letton  afterwards,  at  SoutkwaJd 
aforesaid,  assigned  all  bis  interest  of  the  said  term  in  the  te- 
nements aforesaid,  with  the  appurtenances,  to  the  said  Mkn 
Glascock ;  by  virtue  of  which  assignment  the  said  Je^n  Glas^ 
cock  was  possessed  of  the  interest  of  die  said  term  of  and  in 
the  tenement  aforesaid  with  the  appurtenances ;  and  the  said 
John  Glascock  being  so  possessed  of  the  interest  of  the  said 
term  of  and  in  the  tenements  aforesaid,  with  the  appmrte- 
nances,  and  the  said  Margaret  bring  so  seised  of  the  rever- 
sion aforesaid,  the  said  George  afterwards,  to  wit,  on  the  15tb 
day  otAprily  in  the  19th  year  of  the  rrign  of  his  present  ma- 
jesty, died  at  Southwald  aforesaid;  after  whose  decease  the 
said  John  Glascock  entered  into  the  tenements  aforesaid  with 
the  appurtenances,  and  was  thereof  possessed  by  virtue  of 
demise  and  assignment  aforesaid ;  and  the  said  John  Glascock 
being  so  possessed  thereof,  and  the  said  Mcargaret  being  so 
seised  of  the  reversion  of  the  said  tenements  with  the  qipurte- 
nances,  five  pounds  of  the  rent  aforesaid  for  half  a  year  end- 
ing at  the  feast  of  £/•  Michael  the  Archangel  last  past,  were  in 
arrear  to  the  said  Margaret  at  that  same  feast,  and  are  yet  un- 
paid, whereby  an  action  has  accrued  to  the  staid  Margaret  U> 
demand  and  have  of  the  said  John  Glascock  the  said  five 
pounds,  nevertheless  the  said  John  Glascock  (although  often 
requested)  hath  not  paid  the  said  five  pounds  to  the  said  Mar^ 
garetf  but  hitherto  altogether  hath  and  still  doth  refuse  to  pay 
the  same,  to  the  damage  of  the  said  Margaret  of  sixty  shillings  I 
and  therefore  she  brings  suit,  &c« 

And  the  said  John  Glascock,  by  Godfrey  Chibnale  his  attor^ 
ney,  comes  and  defends  the  wrong  and  injury  when,  &€.,  and 
says,  that  the  said  Margaret  ought  not  to  have  her  said  action 
thereof  against  him,  because  he  says,  that  long  before  tlie  said 
Crajgibrd  Gibbens  had  any  thing  in  the  reversion  of  the  said 
tenements  with  the  appurtenances,  one  John  Hooper  esquire, 
Htanphrey  Tyrrd,  William  Rooper  gent,  son  of  the  said  John^ 
Nicholas  Levison,  merchant  of  the  Staple,  and  Henry  Fincham^ 
were  seised  of  the  said  tenements  with  their  appurtenancest 
in  their  demesne  as  of  fee,  to  the  use  and  behoof  of  dame 
Johanna  Bradbtiry  widow  and  her  heirs;  and  they  being  so 
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seised  thereof  to  the  use  and  b^oof  aforesaid^  die  the  said       Took  v. 
dame  Johanna  Bradbury  afterwards,  to  wit,  on  the  2d  day  of  Glasco^*. 
March  J  in  the  21  st  jear  of  the  reign  of  our  late  sovereign  premwesto 
lord  Henry  the  Eiehth  late  k'mg  of  England^  at  Soidhmdd  <^y  Cnffbrd 

*•  •i-i*       »i  111  •it#\         1  ■nd  Johanna 

aforesaid,  ordained  and  made  her  last  will  (5)  and  testament  his  wife  in  tui. 
in  writing,  and  thereby  gave  and  devised  that  one  Guy  Crqf" 
fordy  and  Johanna  then  his  wife,  should,  amongst  other  things, 
have  the  said  tenements  with  the  appurtenances  specified  in 
the  said  declaration  to  them  and  the  heirs  of  their  bodies 
lawfully  issoing;  and  afterwards,  to  wi^  on  the  same  day  and  B.  dicd»  and 
year,  she  the  said  dame  Johanna  Bradbury  died  at  Sotdhvoald  were  ceiaed  to 
aforesaid ;  after  whose  decease  the  said  John  Booper  esquire^  ^  °cwS^ 
Humphrey  Tyrrell  gent,  William  Booper  gent^  son  of  the  said  and  Johanna 
John^  Nicholas  Levison  merchant  of  the  Staple,  and  Henry  Wswifcintaa, 
Fincham^  by  virtue  of  the  said  last  will  and  testament  of  the 
said  Johanna  Bradbury,  became  seised  of  the  tenements  afore- 
said with  the  appurtenances  above  specified  in  the  said  de- 
claration in  their  demesne  as  of  fee  to  the  use  and  behoof  of 
the  said  Guy  Craffbrd  and  Johanna  his  wife  and  the  heirs  of 
their  bodies  lawfully  issuing,  nnd  remained  and  continued  so 
seised  thereof  to  the  same  use  and  behoof,  until  the  4th  day 
of  Februaty  in  the  S7th  year  of  the  reign  of  our  late  sove- 
reign lord  Henry  the  Eighth  late  king  oi  England ;  on  which 
day,  by  virtue  of  the  said  act  (6)  made  and  provided  in  the 

(o)  It  appears  that  Lady  Bradbury  *^  or  any  use,  confidence,  or  trust  in 

was  cestui  que  uie  of  the  lands.  Devises  '*  remainder  or  refersion,  shall   from 

of  uses  were  frequent  before  the  statute  *'  henceforth  stand  and  be  seised,  deem- 

of  uses ;   and  the  devisee  of  the  use  *'  ed,  and  adjudged  in  lawful  seisin  and 

could  in  chancery  compel  the  execution  "  possession  of  the  same  lands  or  other 

of  the  devise.    Plow,  414'.  10  H.  7*  20.  '*  hereditaments  to  all  intents  and  pur- 

pi.  9*  S.  C.  Bro.  Executors,  175.  **  poses,  of  and  in  such  like  estates  as 

(6)  Tins  statute  draws  the  possession  **  they  had  in  the  use,  trust,  or  confi- 

to  the  use,  for  it  is  enacted  by  the  first  *'  dence  of  or  in  the  same ;  and  that 

section,    **  that  where  any  person  or  **  the  estate,  title,  right,  and  possession 

'^  persons  stand  seised,  or  hereafter  shall  '*  that  was  in  such  person  or  persons 

*^  happen  to  be  seised,  of  any  lands  or  *'  that  were,  or  hereafter  shall  be  seised 

"  other  hereditaments  to  the  use,  con-  <*  of  any  lands  or  hereditaments  to  the 

''  fidence,  or  trust  of  any  other  person  <'  use,  confidence,  or  trust  of  any  such 

*'  or  persons,  by  any  conveyance  what*  "  person  or  persons,  shall  be  from  hence- 

^'  ever,  in  every  such  case,  all  and  every  **  forth  clearly  deemed  and  adjudged  to 

"  such  person  that  have  any  such  use,  **  be  in  him  or  them  thi^t  have  or  here- 

*'  confidence,  or  trust  in  fee-simple,  **  after  shall  have,  such  use,  confidence, 

'*  fee-tail,  for  term  rf  life  or  for  years,  "  or  trust,  after  such  quaUty,  manner. 
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and  then  came 
the  statute  of 
uses,  by  which 
cestui  que  use 
became  seised 
in  tail. 

[  255  ] 
Guy  Craffbrd 
and  Johanna 
his  wif^  died 
seised,  &c. 


and  the  estate 
descended  to 
Arthur  Graf- 
ford  in  tail. 


Arthur  diedt 


and  the  estate 
descended  to 
Mary  and  Wini- 
frid  Crafibrd  as 
coheirs. 


Mary  died 
without  issue, 
and  Winifrid 
became  sole 
seised; 


parliament  of  the  said  late  king  Hemy  the  Eighth  at  West-^ 
minster  in  the  county  of  Middlesex^  on  the  same  4th  day  of' 
February  in  the  27th  year  aforesaid,  for  transferring  uses  into 
possession,  the  said  Gw/  Craffbrd^  and  Johanna  his  wife  were 
seised  of  the  tenements  aforesaid  with  the  appurtenances 
above  specified  in  the  said  declaration  in  their  demesne  as  oT 
fee-tail,  to  wit,  to  them  and  the  heirs  of  their  bodies  lawfully 
issuing ;  and  being  so  seised  thereof,  the  said  Gvy  Craffbrd 
and  Johanna  his  wife,  afterwards,  to  wit,  on  the  1st  day  of 
Naoember  in  the  18th  year  of  the  reign  of  our  late  soverdgn 
lady  Elizabeth^  late  queen  of  England^  died  at  SoulkaxUd 
aforesaid  being  so  seised  of  such  their  estate  therdn ;  after 
whose  decease,  the  tenements  aforesaid  with  the  appurte- 
nances above  specified  in  the  said  declaration  descended  to 
Arthur  Craffbrd  as  son  and  heir  lawfully  begotten  of  the  bodies 
of  the  said  Gty  and  Johanna  his  wife,  whereby  the  said  Ar^ 
thur  entered  into  the  tenements  with  the  appurtenances  above 
specified  in  the  said  declaration,  and  was  seised  thereof  in 
his  demesne  as  of  fee-tail,  (that  is  t6  say)  to  him  and  the 
heirs  lawfully  issuing  of  the  bodies  of  the  said  Guy  Crcffard^ 
and  Johanna  his  wife ;  and  being  so  seised  thereof  the  said 
Arthur  afterwards,  to  wit,  on  the  1st  day  of  May  in  the  42d 
year  of  the  reign  of  the  sdd  late  queen  Elizabeth^  died  at 
Southwald  aforesaid  so  seised  of  such  his  estate  therein ;  afler 
whose  death  the  said  tenements  with  die  appurtenances  above 
specified  in  the  said  declaration  descended  to  Mary  and  Wim^ 
Jrid  Craffbrd^  as  daughters  and  co-heirs  of  the  said  Arthur 
Crqfflbrd  lawfully  issuing  of  his  body :  whereupon  the  said 
Mary  and  Winifrid  entered  into  the  tenements  aforesaid  with 
the  appurtenances  above  specified  in  the  said  declaration,  and 
were  seised  thereof  in  their  demesne  as  of  fee-tail,  (that  is 
to  say)  to  them  and  the  heirs  of  the  bodies  of  the  said  Giy 
Crccffbrd  and  Johanna  his  wife  lawfully  issuing;  and  being  so 
seised  thereof,  she  the  said  Maiy  afterwards,  to  wit,  on  the 
10th  day  of  'Nooember  in  the  44th  year  of  the  reign  of  the 
late  queen  Elizabeth  at  South'wald  aforesaid  died  so  seised  of 
such  an  estate  therein  without  any  issue  begotten  of  her  body ; 
after  whose  decease  the  said  Marias  moiety  descended  to  the 
said  Winifrid  as  sister  and  heir  to  the  said  Mary^  whereby  the 


'<  form,    and    condition   as    they  had    <<  or  trust  that  was  in  them."     See^ 
*<  before,  in  or  to  the.use,  confidence,    2  Black.  Comm.  327.  S37.  7th  edit*. 
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said  Winifrid  was  seised  of  the  whole  tenements  aforesaid      Took  v. 
with  the  appurtenances  in  her  demesne  as  of  fee-tail,  (that   Glascock, 
is  to  say)  to  her  and  the  heirs  of  the  bodies  of  the  said  Gty 
and  Johanna  his  vnfe  lawfully  issuing ;  and  being  so  seised 
thereof  she  the  said  Winifrid  afterwards,  to  wit  on  the  1st  ^'^J^ 
day  of  May  in  the  18  th  year  of  the  reign  of  our  late  sovereign  winifnd, 
lord  Jatnesy  late  king  of  Englandy  at  Soutkwald  aforesaid,  took 
to  husband  the  said  George  Gibbens,  whereby  the  said  George  J^fe^rilht 
and  Winifrid^  in  right  of  the  said  Winifrid^  were  seised  of  the  of  the  said 
said  tenements,   with  the  appurtenances,  above  specified  in  ^^^°^^^ 
the  s^d  declaration,  in  their  demesne  as  of  fee-tail,  (that  b 
to  say)  to  them  and  the  heirs  of  the  bodies  of  the  said  Guy 
and  JtAanna  his  wife  lawfully  issuing ;  and  being  so  seised 
thereof^  they  the  said  George  Gibbens  and  Winifrid  his  wife 
afterwards,  to  wit,  on  the  11th  day  of  Februarjf  in  the  21st 
year  of  the  reign  of  the  said  late  king  JameSi  at  Soutkwald 
aforesaid  had  issue  die  said  Crqjffbrd  Gibbens  between  them 
lawfully  begotten ;  and  the  said  George  Gibbens  and  Winifrid 
being  so  seised  of  the  said  tenements  with  the  appurtenances 
above  specified  in  the  said  dedaradon,  she  the  said  Winifrid     C  .^.<^.3 
afterwards,  to  wit,  on  the  last  day  of  December  in  the  2d  year  andTGeorge 
of  the  reign  of  our  late  sovereign  lord  king  Charles  the  First,  became  tenant 
at  Soulhwald  aforesaid  died  seised  of  such  an  estate  therein ;  the  reJ^m^* 
after  whose  decease  the  said  George  Gibbens  held  himself  ^^^^J? 
within  in  the  said  tenements  with  the  appurtenances,  and  was  bens  in  taU. 
seised  thereof  in  his  demesne  as  of  fireehold  for  the  term  of 
his  life,  as  tenant  thereof  by  the  law  of  England^  and  the 
reversion  of  the  said  tenements  with  the  appurtenances  de- 
scended to  the  said  Crqffbrd  Gibbensj  as  son  and  heir  of  the 
said  Winifrid  lawfully  begotten  of  her  body,  whereby  the  said 
Craffbrd  Gibbens  was  seised  of  the  reversion  of  the  said  tene- 
ments with  the  appurtenances  as  of  fee-tail  and  right,  (that  is 
to  say)  to  him  and  the  heirs  of  the  bodies  of  the  said  Guy 
and  Johanna  his  wife  lawfully  issuing ;  and  the  said  George 
Gibbens  being  so  seised  of  the  said  tenements  with  the  appur- 
tenances in  his  demesne  as  of  freehold  for  the  term  of  his  li&^ 
and  the  said  Craffbrd  Gibbens  being  so  seised  as  aforesaid  of  Cmfibrd  Gib- 
the  reversion  aforesaid  as  of  fee-tail  and  right,  he  the  said  SieMrid°x^** 
Crqffbrd  afterwards,  to  wit,  on  the  said  6th  day  of  February  Letton  for 
in  the  20th  year  of  the  reign  of  our  late  sovereign  lord  king  j!^|^to  com- 
Charles  the  First,  at  Soutkwald  aforesaid,  demised  to  the  said  ™ence  after  the 
John  Letton  the  tenements  aforesaid  with  the  appurtenances,  Gibbenii^mt 
to  have  and  to  occupy  to  the  said  John  Letton^  his  executors,  ^l^»  ' 
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Took  v.      administrators,  and  assigns,  from  and  immediately  after  tlie 
Glascock>^  death  and  decease  of  the  said  George  GibbenSj  until  the  fhll 
'  end  and  term  of  twenty^-one  years  from  thence  next  ensuing, 

and  fully  to  be  complete  and  ended ;  yielding  therefore  yearly 
at  lor.  per  ann.  during  the  Said  term  to  the  said  Crqffbrd  Gibbens^  his  heirs 
and  assigns,  ten  pounds  at  the  two  most  usual  feasts  or  terms 
in  the  year  above  specified  in  the  said  declaration,  by  even 
and  equal  portions,  as  the  said  Margaret  hath  above  alleged 
in  her  said  declaration ;  by  virtue  of  which  said  demise  the 
said  John  Letton  was  possessed  of  the  interest  of  the  term 
aforesaid;  and  the  said  John  Letton  being  so  possessed  of  the 
said  term,  and  the  said  George  Gibbens  being  so  seised  as 
aforesaid  of  the  said  tenements  with  the  appurtenances  ia  hb 
Craffbrd  Gib-     demesne  as  of  freehold  for  the  term  of  his  life,  and  the  said 
and'^,  inSi "  Crqffbrd  Gibbens  being  seised  in  form  aforesaid  of  the  revcr- 
*«^  *«^J^«*     sion  thereof  as  of  foe-tail  and   right,  he  the  said  Craffbrd 
premises  to         Gibbens  afterwards,  to  wit,  on  the  18th  day  of  March  in  the 
.^^^^  Kinder  g^id  20th  year  of  the  reign  of  the  said  late  king  Charles  the 
virtue  whereof,    First,  at  SouthxDold  aforesaid,  by  his  said  indenture  of  baigain 
Ste^**  **the  *"^  ^®  inroUed  of  record  as  aforesaid,  for  the  consideration 
bargauwewM     above  mentioned,  bargained  and  sold  to  the  said  Gilbert 
*^"^  Kinder  the  tenements  aforesaid  with  the  appurtenances,  to 

have  and  to  hold  to  the  said  Gilbert  Kinder  and  his  heirs  for 
ever,  as  the  said  Margaret  doth  by  her  said  declaration  above 
likewise  suppose ;  by  virtue  of  which  bargain,  sale  and  inrol- 
ment,  and  by  force  of  the  statute  aforesaid,  the  said  Gilbert 
C  ^b7  ]      was  seised  of  the  reversion  of  the  tenements  aforesaid  with  the 
Post,  260.         appurtenances  for  the  term  of  the  Itfe  of  the  said  CraffirrA 
^  ''  Gibbens ;   and  he  bemg  so  seised  thereof,  and  the  said  John 

John  Letton       I^etton  being  so  possessed  as ,  aforesaid  of  the  interest  of  the 
J^^^"       said  term,  he  the  said  John  Letton  afterwards,  at  Soutkwald 
dflfaidant.         aforesaid,  assigned  all  his  said  term  in  the  tenements  aforesaid 
with  the  appurtenances  to  the  said  John  Glascock;  by  virtue 
of  which  assignment  the  said  «/oAn  Glascock  was  possessed  of 
the  interest  of  the  said  term  of  and  in  the  tenements  aforesaid 
with  the  appurtenances,  as  the  said  Margaret  hath  also  before 
alleged ;  and  the  said  John  Glascock  being  so  possessed  of  the 
interest  of  the  said  term  of  and  in  the  tenements  aforesaid 
with  the  appurtenances,  and  the  said  George  Gibbens  being  so 
seised  as  aforesaid  of  the  said  tenements  with  the  appurte- 
nances in  his  demesne  as  of  freehold  for  the  term  of  his  life) 
^Jm^ ^*    he  the  said  George  Gibbens  afterwards,  (that  is  to  say)  on  the 
*  15th  day  of  April  in  the  said  I9th  year  of  the  reign  of  bis 
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flttid  present  majesty,  died  at  Southwald  aforesaid ;  after  whose      Took  h). 
decease  the  said  John  Glascock  entered  into  the  tenements  ^^i^ascock.^ 
afcM^said  with  the  appurtenances,  and  was  possessed  thereof 
by  virtue  of  the  lease  and  assignment  aforesaid,  as  the  said 
Margarei  hath  likewise  before  alleged;   but  the  said  John 
Glascock  furdier  says,  that  he  the  said  John  Glascock  being  so  Cnfibrd  Gib- 
possessed  thereof,  the  said  Crqffard  Gihbem  afterwards,  and  the  premi's^" 
before  the  said  feast  of  S/.  Michael  the  Archangel  now  last  past,  1"<*»^*^^^ 

»  ■  1     «  «•    ^      ..  .       t  1  \  SusaniHi  Gib- 

(that  IS  to  say)  on  the  20th  day  of  AprU  m  the  14th  year  of  bens  as  sole 
the  reign  of  his  said  present  ro^esty  died  at  Southwald  aforesaid ;  ^"^^/^'^ 
after  whose  decease  the  said  tenements  with  the  appurtenances 
descended  to  Susanna  Gibbetis  as  sole  daughter  and  heir  of  the 
said  Crqffbrd  Gibbens  of  his  body  lawftilly  bq^otten ;   where- 
upon the  said  Susanna  Gibbens  afterwards,  and  before  the  said 
feast  of  &•  Michael  the  Archangel  now  last  past,  namely,  on 
the  27th  day  oi  September,  in  tlie  19th  year  of  the  reign  of  his  w^  «>^ 
aaid  present  majesty,  entered  mto  the  tenements  aforesaid  femUntand 
with  die  appurtenances  upon  the  possession  of  the  said  Jolm  ®J^<^^  ^^^* 
Glascock,  claiming  her  right  and  estate-tail  aforesaid,  of  and 
in  the  tenements  aforesaid  with  the  appurtenances,  and  ex- 
pdled  and  amoved  the  said  John  Glascock  from  his  said  pos- 
session therein,  and  was  thereof  seised  in  her  demesne  as  of  f"<^  ^^  "^"^ 
fee-tail,  (that  is  to  say)  to  her  and  the  heirs  of  the  said  Gtgf 
Craffijrd  and  Johanna  his  wife  lawftiUy  issuing;  and  this  he 
is  ready  to  verify :  wherefore  he  prays  judgment  if  the  said 
Margaret  ought  to  have  or  maintain  her  said  action  against 
him,  &c. 

And  the  said  Margaret  says,  that  the  said  John  Glascock,  RepUcation. 
for  the  reason  before  alleged,  ought  not  to  be  admitted  to  say 
or  allege  that,  after  the  decease  of  the  said  Cre^ffbrd,  the  said 
tenements  with   the  appurtenances   descended   to  the  said 
Susanna  Gibbens  as  sole  daughter  and  heir  df  the  said  Craffurd 
<A  his  body  lawfully  begotten ;  because  she  says,  that  after 
the  said  indenture  of  bargain  and  sale  made  as  aforesaid  to 
the  said  Gilbert  Kinder  of  the  said  tenements  witli  the  appur-      [  253  1 
tenances,  and  inroUed  of  record,  and  before  the  said  Susanna,  After  the  bar- 
as  dau^ter  and  heir  of  the  said  Crqffbrd  of  his  body  lawfully  ^d"bSbrrIhe 
begotten,  entered  into  the  tenements  aforesaid  with  the  ap-  entry  of  Su- 
purtenances  upon  the  possession  of  the  said  John  Glascock,  a  Cn^ofti'Gib!^ 
certain  fine  was  levied  of  the  said  tenements,  then  beinc:  par-  ?f "*  ^^,  ^."l® 

,^.  nTx  r.*.  .Vk  «  "**  ^"^  levied 

eel  of  the  manor  of  Downfields,  otherwise  Bawds  (that  is  to  a  fine  in  Mi- 
say)  in  the  term  of  St,  Michael,  in  the  year  of  our  Lord  1649,  ?!!f^'!?",T" 

._  n  r^  T>ii  io49  to  Jonn 

m  the  court  of  Common  Bench  here,  to  wit,  at  Westminster  Leach. 
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Took  v.      in  the  county  rf  Middlesex,  to  wit,  on  the  morrow  of  St. 

Glascock.^  JMar^iVi  in  the  said  year  of  our  Lord  1649,  before  (7)  OUver 
St.  John,  John  PuUist&n,  Peter  Warburiorij  and  Edward  Jtkins 
justices,  and  other  faithful  subjects  tlien  there  present,  be- 
tween one  John  Leach  gent  by  the  name  of  John  tjeach  gent^ 
plaintiii^  and  the  said  Cniffbrd  and  Ann  his  wife,  by  the  names 
of  Crnffbrd  Gibbens  gent  and  Ann  his  wife  deforceants,  of  the 
tenements  aforesaid  with  the  appurtenances,  by  the  names  of 
the  manor  of  Downields,  otherwise  Bawds,  widi  the  appurte- 
nances, and  three  messuages,  one  dove-house,  three  gardens, 
three  orchards,  one  hundred  and  fifty  acres  of  land,  seventy 
acres  of  meadow,  one  hundred  and  thir^  acres  of  pasture^ 
sixty  acres  of  wood,  two  hundred  acres  of  furze  and  heath, 

ibefine;  common  of  pasture  for  all  cattle,  view  of  frank-pledge  and 

whatever  bdongs  to  view  of  frank-pledge,  a  free  fishery, 
the  goods  and  chattels  of  felons,  fugitives,  waifi,  estrays^ 
and  heriots,  with  the  appurtenances,  in  Southwald,  Shenfidd, 
and  Dodingkurst,  whereof  a  plea  of  covenant  was  summoned 
between  them  in  the  same  court,  (that  is  to  say)  that  the  said 
Crafford  and  Anne  acknowledged  the  said  manor,  tenements^ 
common  of  pasture,  view  of  frank-pledge,  fishery,  goods,  and 
chattels  of  felons,  fugitives,  waifs,  estrays,  and  heriots,  with 
the  appurtenances,  to  be  the  right  of  the  said  John,  as  those 
which  the  said  John  hath  of  the  gift  of  the  said  Crqffbrd  and 
Anne,  and  those  they  remised  and  quit-claimed  from  them  the 
said  Crqffbrd  and  Anne,  and  their  heirs,  to  the  said  John  and 
his  heirs  for  ever :  and  further,  the  said  Crqffbrd  and  Anne 
granted  for  themselves,  and  the  heirs  of  the  said  Crawford, 
that  they  would  warrant  to  the  said  John  and  his  heirs  the 
said  manor,  tenements,  common  of  pasture,  view  of  frank^- 
pledge,  fishery,  goods  and  chattels  of  felons,  fugitives,  waifs^ 
estrays,  and  heriots,  with  the  appurtenances,  against  the  said 
Cr(rffoi*d  and  Anne,  and  the  heirs  of  the  said  Crafford  for  ever; 
and  for  this  acknowledgment,  remise,  quit-claim,  fine^  and 
concord,  th^  said  John  hath  given  to  the  said  Crqfffbrd  and 
Anne  SCO/,  sterling;  which  said  fine,  levied  in  the  manner 
widi  proclama-  aforesaid,  was  engrossed,  and  was  afterwards  publicly  and 
solemnly  read  and  proclaimed  in  the  said  court,  according  to 


(7)  It  is    not  necessary  to    allege    levied.      Plow.  105.  a.   FuhnersUm  v. 
before    what    justices    the    fine    was    SUftoard.  [</] 


[d]  See  post,  Vol.  XL  175.  n.  (fi). 
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the  form  of  the  statute  made  and  provided  in  the  parliament      Took  v. 

of  our  late  sovereign  lord  H^ry^  late  king  of  Er^land  rhe    Glascock. 

seventh  after  the  conquest,  at  Westminster  aforesaid,  in  the  4th  " 

year  of  his  reign,  in  the  manner  following :  (that  is  to  say) 

the  first  proclamation   (8)  was   made  before   the   said  late  Theproclama. 

justices  at  JVestmiTister  aforesaid,  on  the  28th  day  o{  November  ^onsofthe^ne. 

in  Michaelmas  term,  in  the  said  year  of  our  lord   1649;  the 

second  proclamation  was  made  on  the  8th  day  oiFehruaryy  \\\ 

Hilary  term  in  the  same  year  of  our  Lord  1649;  the  third 

proclamation  was  made  on  the  17th  day  of  May  in  Easter 

term  in  the  year  of  our  Lord  1650;  and  the  fourth  procla- 


(8)  A  fine  with  proclamations^  pur- 
suant to  the  statutes  4  Hen.  7.  c.  24. 
32  H.  8.  c.  36.,  is  ahar  to  the  issue  in 
tail,  though  a  fine  at  common  law  is 
not  any ;  but,  when  levied  by  tenant  in 
tail  in  possession,  operates  as  a  discon- 
tinuance of  the  estate-tail.  And  it  is 
necessary,  in  pleading,  to  distinguish 
whether  it  was  a  fine  with  proclamations, 
or  a  fine  at  common  law.  Therefore 
when  tenant  in  tail  levies  a  fine  with 
proclamations,  he  ought  to  allege  ex^ 
pressly  that  it  was  a  fine  toith  prO" 
damationSf  otherwise  it  will  be  intended 
to  be  a  fine  only  at  common  law.  Plow, 
.361.  h.  Siirtvel  v.  Zouch.  Moor,  22a 
Owen's  case.  Palm.  224.  Darcy  v. 
Jackson.  See  also  other  forms  of  plead- 
ing a  fine  with  proclamations.  Co.  £nt. 
171.  a.  582.  a.  Clift,  305.  2  Lutw. 
1016,  1017.  Hicks  v.  WitcheU.  Plow. 
354.  Ibid.  428.  However,  in  3  Rep. 
86  b.  it  was  resolved,  that  every  fine 
levied  should  be  intended  to  be  levied 
with  proclamations  according  to  the 
statutes,  for  it  is  most  beneficial  for  the 
conusee  ;  but  this  does  not  seem  to  be 
understood  of  pleading  a  fine ;  for  it  is 
a  maxim  in  pleading,  that  every  thing 
shall  be  taken  most  strongly  against  the 
pleader;  and  accordingly  in  all  cases 
where  the  fine  is  pleaded  as  a  bar  by 
virtue  of  the  statutes,  he  must  shew 
that  the  fine  was  levied  with  proclam- 


ations, otherwise  it  will  be  taken  not  to 
be  so.  And  if  the  proclamations  are 
not  made  pursuant  to  the  statutes,  that 
fact  may  be  shewn  in  the  plea  of  the 
other  party,  and  the  proclamations  will 
be  thereby  avoided.  Plow.  266.  Fish 
V.  Broket,  Indeed,  where  a  fine  is 
levied  merely  to  make  the  conusee 
tenant  to  the  praecipe,  it  does  not  seem 
necessary  to  plead  it  to  have  been  with 
proclamations ;  1  Rep.  56  a.  b.  Capers 
case.  Ibid.  70  a.  b.  BredoiCs  case. 
2  Lutw.  966,  967. ;  though  even  then 
it  is  frequently  averred  to  be  so. 
2  Lutw.  1611, 1612, 1613.  Ibid.  1220. 
But  in  order  that  a  fine  should  be  a  bar 
to  the  issue  in  tail,  it  is  not  necessary 
that  the  proclamations  should  be  made 
in  the  lifetime  of  the  tenant  in  tail  who 
levies  the  fine,  provided  the  proclam- 
ations are  afterwards  duly  made. 
Tlicrefore,  where  tenant  in  tail  levied 
a  fine,  and  died  before  the  proclam- 
ations were  made,  whereby  the  right 
of  the  entail  descended  upon  the  issue 
in  tail,  who  brought  ^iformedon  to  re- 
cover the  estate-tail,  yet  it  has  been 
held,  that  if  all  the  proclamations  are 
made  even  pending  the  action,  the  issue 
is  barred  by  the  fine,  although  the  an- 
cestor died,  and  the  action  was  com- 
menced, before  the  proclamations  were 
made.  3  Rep.  90  b.  91  a.  -JPurshvo's 
case.     Ibid.  84.  Case  of  fines. 


^g  Took  versus  Glascock. 

Took  v.      mation  wad  made  on  the  20th  day  of  Jitne  in  TVinih^  term  in 
Glascock.   ^^  ^^  y^^r  of  our  Lord  1650,  as  by  the  said  fine  and  die 
Proui  pater  jMT  proclamations  made  thereon,  now  remaining  in  the  court  here 
record  of  tbe      of  record,  it  dotb  and  may  more  fully  appear;  and  the  said 
^*   ^'  Margaret  says  that,  at  the  times  of  the  readings  and  procla- 

mations aforesaid  made  in  the  manner  aforesaid,  all  pleas 
ceased  in  the  said  court  of  common  bench  according  to  the 
form  of  the  statute  aforesaid ;  whereby  the  tenements  afine- 
That  by  the  said  with  the  appurtenances,  demised  as  aforesaid  to  the  said 
mbM^m"dned  «^^*''  Letton^  by  reasou  of  the  said  fine  with  proclamalinns 
toMargamand  made  thereupon  as  aforesaid,  remained  established  to  the  said 
bar  hein.  Margaret  and  her  heirs,  according  to  the  bargain  and  sale 

made  by  the  said  Crc^fbrd  to  the  said  Gilbert  as  aforesaid,  and 
the  devise  aforesaid,  against  the  said  Craffbrd  and  the  heirs  of 
his  body  lawfully  issuing;  and  jthis  she  is  ready  to  verify: 
wherefore  she  prays  judgment  if  the  said  John  Glascock  ou^t 
to  be  admitted  to  say  or  allege  against  the  said  fine  with  the 
said  proclamations  levied  in  the  manner  aforesaid,  that,  after 
the  decease  of  tlie  said  Crafford^  the  tenements  aforesaid  with 
the  appurtenances  descended  to  the  said  Susanna,  as  sole 
daughter  and  heir  of  the  said  Crc^ffbrd  of  his  body  lawfully  be- 
gotten, &c. ;  whereupon  she  likewise  prays  judgment,  and  her 
*  said  debt,  together  with  her  damages  occasioned  by  detaining 

the  same,  to  be  awarded  to  her,  &c. 
RejotDder,  And  the  said  John  Glascock  protesting  that  the  said  tene- 

ti»t  Gilbert  m^nts  with  the  appurtenances,  above  specified  in  the  said  de- 
the  will' and  claratiou,  were  separated  and  divided  from  the  manor  afore- 
bcfore  the  fin^  g^j  j  ^^y  ^^  g^id  GeoTge  GMens,  before  the  said  fine  levied  in 
the  manner  aforesaid ;  protesting  also  that  the  tenements  afore- 
said with  the  appurtenances,  above  specified  in  the  said  de- 
claration, are  not  contained  in  the  said  fine :  for  plea  never- 
theless the  said  John  Glascock  says,  that  the  said  Gilbert 
Kinder^  after  making  his  said  last  will,  and  before  the  said  fine 
levied  in  the  manner  aforesaid,  to  wit,  on  the  1st  day  of  Jb- 
nuary  in  tbe  24th  year  of  the  reign  of  the  said  late  king 
Charles  the  First,  died  at  Southwald  aforesaid ;  and  this  he  is 
ready  to  verify :  wherefore,  as  before,  he  prays  judgment,  and 
that  the  said  Margaret  may  be  barred  from  her  said  action 
thereof  against  him,  &c. 

General  demurrer  and  joinder  in  demurrer. 
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Took  versus  Glascock.  Case  38. 

DEBT  for  rent  — The  case  was  in  effect  this.    Crafford  ^^^^  ^?^- 
Gibiens  was  seised  in  tail  of  the  reversion  of  the  manor  by  t«rgain  and 
9f  Bawds  with  the  appurtenances  in  £s5^jr,  expectant  upon  wie  conveys  to 

,        -       -      ^  ^^  >4.»»  1  t  <•  1         t       another  and  lus 

tht  death  or  George  Giobens^  who  was  tenant  thereof  by  the  bein.    The 
curtesy  o(  England.    And  being  so  seised,  the  said  Craffijrd  ^f^^l^ 
by  indenture  demised  a  messuage  and  a  mill,  and  four  acres  deKeadibie/)r 
of  Uwd,  parcel  of  the  said  manor,  to  one  John  Letton  for  ^^  ^dToT 
thirty«one  years,  to  commence  upon  the  death  of  the  said  devisable  under 
John  Gibbenst  tenant  by  the  curtesy,  rendering  the  yearly  rent  ^&^h.^. 
of  iO/.;  which  term,  and  the  interest  therein,  the  said  Litton  c  5.  of  wuu, 
assigned  over  to  the  defendant.     Afterwards  the  said  Crqjffbrd^  de!th'!>fbar- 
by  bargain  and  sale  indented  and  inrolled,  in  consideration  of  gunee  his  heir 
money,  bargained  and  sold,  the  reversion  of  die  said  tenements  tpedMocel^nt. 
so  demised,  to  Gilbert  Kinder^  habendum  to  him  and  his  heirs.  And  a  fine 
Afterwards  Kinder  made  his  will  in  writing,  and  thereby  de-  in^j^i  Jter'tfa« 
vised  the  said  reversion,  so  baigained  and  sold  to  him,  to  ^^  ^^*^* 
Margaret  Took  the  plainti£^  and  her  heirs,  and  died.     After-  ^ruieXviae 
wards  Crafford  GiJbbens  levied  a  fine  with  proclamations  to  a  B*^  ?y  '*'*- 
stranger,  of  the  whole  manor,  whereof  the  tenant  by  the  borates  the 
curtesy  was  seised  for  his  life,  and  afterwards  died,  and  then  ^'^l^f^, 
the  tenant  by  the  curtesy  died.    And  the  defendant,  by  virtue  pant,  (i) 

{I)  This  case  is  denied  by  Lord  //oft  estate  hath  all  the  incidents  of  a  fee** 

in  Machil  v.  CUrk^  2  Salk.  619,  62a  simple.    The  wife  of  the  grantee  shall 

S.C.  7  Mod.  18.  Com.  Rep.  119.  2Ld.  be  endowed,  he  is  not  punishable  for 

Ei^rm.  778.    Hofc,  615.    11  Mod.  19.  waste,  his  alienation  by  feoffment  or 

where  it  is  held,  agreeable  to  what  had  other  conveyance  is  no  forfeiture  ;  and 

been  before  determined  in  S  Rep.  84*.  b.  that  Littleton  is  not  to  be  understood 

Cfue  of  fines.   10  Rep.  96.  a.  Seifmor's  literally,  but  only  that  the  grantee  has 

case,  and  to  what  is  said  in  Plowd.  557.  not  any  sure  and  indefeasible  estate  for 

^aUn^Aam's  case,  and  by  Lord //oiar^  a  longer  time  than  during  the  iife  of 

in  Shield  v.  Ratdift  Hob.  838,  339.  tenant  in  tail.    And  subsequent  cases 

and  in  Cro.  Car.  429.  Stone  v.  Netoman,  are  agreeable  to  the  case  of  Machil  v. 

that  if  tenant  in  tail  by  bargain  and  sale,  Clark,    1  Atk.  8.  Stapleton  y.  Stajdeton. 

lease  and  reiease,  covenant  to  stand  3  Burr.    1703.      Goodright  v.    Mead. 

seised,  or  my  oUier  innocent  convey-  2  Bac.  Abr.    125.     See  Mr.  Butler's 

ance,as  it  is  called,  operating  byway  of  note  to  Co.  Litt.  331.  a.  note  (1),  and 

grant,  conveys  to  another  and  his  heirs,  7  Term   Rep.    276.     Doe  v.   Rivers. 

the  grantee  has  a  base  fee-simple  de-  Therefore,  in  the  principal  case,  the 

terminable  on  the  death  of  tenant  in  devise  by  the  bargainee  seems  to  have 

tiail.  by  the  entry  of  the  issue  in  tail ;  been  a  good  devise  under  the  statute 

and  .until  it  be  so  detenyiined,  such  34^35  H.  8.  c.  5.  of  wills^  and  conse- 
VoL.L  Ff 
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of  the  said  demise  and  assignment,  entered.    And  the  said 
Margaret  Took  the  plaintiff,  supposing  that  she  had  the  rever- 
^  sion,  brought  an  action  of  debt  against  the  defendant  for  the 

rent  resetted  upon  the  lease.  And  upon  special  pleading  aU 
this  matter  was  disclosed.  And  after  several  arguments  by 
the  seijeants,  the  court  gave  judgment  for  the  defendant,  that 
the  rent  did  not  belong  to  the  plmntiff.  And  in  thb  case 
[  261  ]  these  two  points  were  resolved:  1.  That  by  the  bargain  and 
sale  by  Crafford  Gibbensy  who  was  tenant  in  tail  of  the  rever- 
sion, nothing  passed  to  Kinder  the  bargainee  but  an  estate  de- 
scendible for  the  life  of  the  said  Crafford^  according  to  Co. 
Litt  3^9.  b.  sect.  006.,  and  that  it  cannot  be  devised  within 
the  statute  of  S2  H.  8.  c.  1.  and  84  &  35  H.  8.  c  5.  whidi 
last  statute  explains  estates  of  inheritance  to  mean  estates  of 
fee-simple  only.  But  here  the  estate  bargained  and  sold  to 
Kinder  shall  descend  to  his  heir  at  law  as  special  occupant, 
notwithstanding  his  will.  (2)     2.  That  although  by  the  fine 


quently  the  fine  levied  by  the  tenant  in 
tail  after  the  death  oif  the  bargainee 
would  have  corroborated  the  estate  of 
the  devisee,  fiut  if  tenant  in  tail  cove- 
nanU  to  stand  seised  to  the  i}8e  of  him- 
self for  life,  remainder  to  J.  S.  and  his 
heirs,  it  is  void,  and  the  estate-tail  not 
altered;  for  the  remainder  is  not  to 
take  effect  until  after  his  death,  when 
the  title  of  the  issue  commences,  which 
IS  paramount  the  title  of  the  remainder ; 
and  the  covenant  to  stand  seised,  as  to 
the  estate  for  life,  is  void,  because  there 
is  no  transmutation  of  possession ;  and 
therefore  if  he  afterwards  levies  a  fine, 
or  sufiers  a  recovery  to  the  use  of  a 
stranger,  it  shall  enure  to  such  use. 
1  Ander.  291.  Blytheman'B  case.  8.C. 
Cro.  Eliz.  280.  Cro.  Eliz.  895.  Beding- 
fidi%  case.  2  Salk.  619.  620.  Macha 
V.  CAark.  Ambl.  526.  But  if  tenant  in 
tail  by  lease  and  release,  or  bargain 
and  sale,  conveys  to  another  and  his 
heirs  to  the  use  of  himself  for  life,  with 
remainders  orer,  and  suffers  a  recoxHny 


afterwards  to  a  stranger  to  other  uses, 
the  recovery  shall  enure  to  make  the 
base  fee  indefeasible,  and  not  to  the 
use  of  the  recovery.  So  if  he  after- 
wards levies  a  Jine  to  a  stranger  to 
other  uses,  it  will  make  the  base  fee 
sure  'and  indefeasible,  until  his  death 
without  issue,  if  there  are  any  remain- 
ders over.  8  Term  Rep.  214.  Doe  v. 
Whicelo.  If  tenant  in  tail,  by  bargain 
and  sale,  or  lease  and  release,  conveys 
the  whole  estate  away,  it  seems  he  can- 
not afterwards  suffer  a  recovery  found- 
ed upon  another  conveyance,  because 
he  cannot  make  a  good  tenant  to  the 
precipe  ;  but  still  he  may  levy  a  fine. 

(2)  But  now  by  the  statute  of  ft^uds 
29  Car.  2.  c.3.  s.  12.,  estates  ;7iir  aiilar 
tie  are  devisable  by  a  will  in  writing, 
signed  by  the  devjsor,  or  by  some  other 
person  in  his  presence,  and  by  his  ex- 
press directions,  attested  and  subscribed 
in  the  presence  of  the  devisor  by  three 
or  more  witnesses,  [e] 


[e]  And  by  the  same  statute,  "  if  no 
s|ich  devise  thereof  be  made,  the  same 


shall  he  chargeable  in  the  hands  of  the 
heir,  if  it  shall  come  to  hhn  by  reason 
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of  Crt^ffbrd  Oibbens,  after  the  death  of  Kinder  the  bargainee,      Took  v. 

the  estate-tail  of  Crqffard  Gibbens  was  barred   and  extin-   GI'Ascock. 

guished ;  yet  it  will  not  avail  the  plaintiff  the  devisee,  to  make 

the  win  good  by  way  of  relation,  but  on)y  corroborates  the 

estate  of  the  heir  oS  Kinder ^  to  whom  it  descended  before  the 

fine  was  levied,  and  makes  that  a  base  fee  in  the  said  heir, 

which  was  only  an  estate  for  life  descendible  before.  (3)     And 


(S)  It  is  observed  by  Lord  Hottf 
that  this  part  of  the  principal  case  is 
contradictory  in  itself,  and  not  warrant- 
ed by  any  principle  of  law.  Com.  Rep. 
121.  2  Ld.  Raym.  781,  782.  MacheU 
V.  Clarke.  And  this  observation  seems 
well  founded.  It  is  laid  down  as  a 
rule  in  10  Rep.  96*  a.  Seymor^s  case, 
and  adopted  by  Lord  Holt  in  the  above 
case  of  MacheU  v.  Clarke,  that  where 
tenant  in  tail  conveys  to  another  and 
his  heirs  by  bargiun  and  sale,  lease  and 
release,  covenant  to  stand  seised,  &c., 
and  the  grantee  is  seised  bt/  virtue  of  such 
conveyance,  a  fine  levied  afterwards  by 
tenant  in  tail,  being  a  distinct  assurance, 
passes  no  estate  of  freehold  out  of  the 
tenant  in  tail,  and  consequently  does  not 
enlarge  or  increase  the  estate  which  the 
grantee  had  before.  It  cannot  indeed 
convey  any  estate  of  freehold,  because 


that  had  previously  passed  by  the  prece- 
dent conveyance.  Its  operation  is  to 
extinguish  and  bar  the  estate-tail,  and 
thereby  to  confirm  and  corroborate  the 
estate  which  passed  by  the  bargain  and 
sale,  &c.  The  estate  which  passed  by 
the  bargain  and  sale,  &c.  was  determin- 
able on  the  death  of  tenant  in  tail 
himself  by  the  entry  of  the  issue  in  tail, 
but  the  Jine  made  it  not  determinable 
until  the  death  of  tenant  in  tail  xvithout 
issue.  And  therefore  it  is  that  Lord  Holt 
observes,  that,  if  only  an  estate^br  the 
life  of  tenant  in  ^at'/passed  by  the  bargain 
and  sale,  so  that  the  heir  took  it  only 
as  special  occupant,  the  fine  levied  af- 
terwards could  not,  according  to  the 
principle  above  mentioned,  change  the 
estate  pur  autre  vie  into  an  estate  of  in- 
heritance. It  is  also  to  be  observed,  that 
a  fine  so  levied  by  tenant  in  tail  does 


of  a  special  occupancy,  as  assets  by 
descent,  as  in  case  of  lands  in  fee-sim- 
ple ;  and  in  case  there  be  no  special 
xiccupant  thereof,  it  shall  go  to  the 
executors  or  administrators  of  the  party 
that  had  the  estate  thereof  by  virtue  of 
the  grant,  and  shall  be  assets  in  their 
hands.**  And  in  default  of  a  special 
occupant  or  devisee,  it  is  provided  by 
H  Geo.  2.  c.  20.  s,  9.  that  estates  pur 
auter  vie  **  shall  go,  be  applied,  and 
dntributed  in  the  same  manner  as  the 
personal  estate.'*  Neither  of  these 
statutes  provides  expressly  for  the  case 
of  a  tenant  pur  auter  vie  dying  intestaite 
as  to  that  estate,  but  having  made  a 
valid  will  of  his  personalty.     In  such 


case,  if  there  be  no  special  occupant, 
and  the  estate  be  not  wanted  for  pay- 
ment of  debts,  the  executor  is  held  in 
equity  to  take  it  as  trustee  for  the  resi- 
duary legatee.  7  V^s.  jun.  425.  Rip- 
ley V.  Watemoorth.  Where  the  original 
grant  was  made  to  A.  his  heirs,  execn- 
tors,  and  administrators,  it  was  held  that 
the  heir  of  A.  should  take  as  special 
occupant.  4  T.  R.  229.  Atkinson  v. 
Baker,  If  an  estate  pur  auter  vie  be 
limited  to  A,  and  the  heirs  of  his  body 
with  remainders  over,  A,  may  defeat 
the  remainders  by  conveyance  in  his 
lifetime,  and  semble  by  his  will.  6  T.  R. 
289.  Doe  v.  Luxton* 
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Took  versus  Glascock. 


Took  v.      accordingly  a  rule  was  given  this  term,  and  judgment  entered 
Glascock*^  for  the  defendant  by  the  opinion  of  Faughan  chief  justice^ 
'  Tyrrelf  Archer,  and  ff^ld^  justices :  Tyrrel  hesitating  at  first- 

Saunders  was  of  counsel  with  the  defendant  in  this  case.  See 
•  Rti.  Dower,  g/j.  Ed.  S.  28.  b.  Margery  CaU/s  case  ♦,  that  of  such  an 
estate  a  woman  is  dowable;  and  the  court  said  that  such 
estate  was  a  fee ;  but  the  reporter  makes  a  question  there- 
of. (3)     See  also  S  Rep.  84  b.,    10  Rep.  96  &  98.  Seynun's 


not  operate  as  a  discontinuance  of  the 
estate-tail,  but  the  remainder-man  or 
reversioner  after  the  death  of  tenant  in 
tail  without  issue,  may  enter  as  he  might 
have  done  before,  except  indeed  that 
his  entry  must  be  made  within  five  years 
after  his  title  accrues.  10  Rep.  96.  a. 
But  if  the  fine  be  levied  before  the  bar- 
gain and  sale  is  inrolled,  it  will  be  a 
discontinuance  of  the  estate-tail,  be- 
cause the  estate  passes  by  the  fine,  and 
not  by  the  bargain  and  sale.  Ibid, 
and  4  Rep.  70.  b.  Hynde's  case.  So 
where  the  fine  is  levied  in  pursuance  of 
a  covenant  in  a  prior  conveyance  of  an 
estate-tail ;  as  where  tenant  in  tail  con- 
veys his  estate  by  lease  and  release,  and 
covenants  in  the  release  to  levy  a 
fine,  which  is  done  accordingly,  the 
lease  and  release  and  tine  will  be  con- 
sidered as  one  assurance^  and  ope- 
rate as  a  discontinuance  of  the  estate- 
tail.  2  Burr.  704.  Doe  on  demise  of 
Odearne  v.  Whitehead.  But  if  the  per- 
son who  is  in  the  remainder  in  tail  be 
heir  to  him  who  levied  the  fine,  and 
there  be  the  usual  warranty  in  the  fine^ 
the  warranty,  being  a  collateral  one, 
will  bar  the  remainder  as  effectually  as 
a  recovery  can  do,  but  not  the  rever- 
sion in  fee,  if  limited  to  a  stranger.  Ibid. 
So  if  tenant  in  tail  makes  2l  feoffment  of 
the  estate  to  another,  it  is  a  discontinu- 
ance of  the  estate- tail.  And  as  a  fine 
or  feoffment  that  works  a  discontinu- 
ance of  the  estate-tail,  takes  away  the 
entry  of  the  reversioner  or  him  in  the 
remainder,  he  cannot  bring  an  ejectment^ 


for  that  supposes  an  entry ^  either  actual 
or  fictitious,  to  have  been  made ;  bat 
his  only  remedy  is  by  Ajbrmedon,  Ibid, 
and  Moore  v.  Blake,  cited  in  Running- 
ton's  Ejectment,  2  edit.  45.  See  postea, 
319.  a.  And  it  is  not  necessary  to 
make  an  actual  entry  to  avoid  the 
fine  previous  to  the  bringing  of  such 
an  action,  as  it,  is  of  an  ejectment; 
first,  because  it  would  be  inconsistent  to 
require  an  actual  entry  to  be  made  in  a 
case,  where  by  law  the  party  cannot 
enter ;  and  next,  because  the  bringing 
of  an  action  (which  in  construction  has 
been  confined  to  real  actions,  such  as  a 
formedon,  &c.)  is  one  of  the  methods 
pointed  out  by  the  statuteof  fines,  4H.7. 
C.24.  to  avoid  a  fine.  This  action 
must  be  brought  within  five  years  after 
the  title  has  accrued.  1  Vern.  212.  Sto- 
'fieion  V.  Sherrard.  Ch.  Cas.  278.  SaJtu- 
buryv.Baggot.  S.  C.  2  Freem.  21. 
2  Ch.  Cas.  126.  Bovy  v.  Smith. 

(3)  Though  it  is  now  fully  settled, 
that  such  an  estate  is  a  fee»  yet  the  de- 
cision of  Ca//ys  case  seems  question- 
able. In  that  case  the  tenant  in  tail, 
who  had  released  to  the  husband  of  the 
demandant  in  fee,  was  dead,  and  the  de- 
mand of  dower  was  against  the  issue  in 
tail,  who  had  entered,  and  thereby  de- 
termined the  estate  in  fee  out  of  which 
the  dower  was  claimed.  The  general 
rule  there  laid  down,  that  the  wife  of 
such  grantee  is  dowable,  is  adopted  as 
an  authority  by  lord  Coke  in  3  Rep. 
84.  b.  and  10  Rep.  96.  a. ;  but  it  is  ex- 
pressly said  in  the  last  cited  case,  that 
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case.      That  an  estate  pur  aider  vie  is  not  devisable,   see      Took  v. 
Cro.  Eliz.  80*.  (4);   38  Edw.  8.;    Fitz.  Devise,  21.;   Dyer,    Gi^ascock.^ 
253.  ' 


such  dower  shall  be  determinable  by 
the  death  of  tenant  in  tail. 

(4)  Gatoen  v.  Rantes.  Moor,  625. 
S.  C,  in  which  the  court  was  equally 
divided  upon  the  point,  whether  an 
estate  to  a  man  and  his  heirs  pur  atder 
vie  was  devisable  or  not  under  the  sta« 


tute  of  wills.  But  Popham  C.  J.  said» 
that  the  greater  part  of  the  judges  were 
of  his  opinion,  that  such  an  estate  was 
not  devisable  under  that  statute.  See 
Dyer,  858.  b.  in  margine.  1  Leon.  252. 
Sherewood  and  Nonnei*  case,  p.  191. 
note.  (1) 
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Term-  Sancti  Trin^ 

IN  THE  TWENTY-FIRST  YEAR   OF  KING 
CHARLES  THE  SECOND. 


Case  39.         Sanders's  Case,  by  Conviction  of  Easter  Term* 
22d  Year  of  Charles  the  Second. 


Surrey^ 
toivit 


,7  TIE  it  remembered  that  on  this  instant  2Ist  day 
-^  •*-^  oi  April  J  in  the  21st  year  of  the  reign  of  our 
lord  Charles  the  Second,  by  the  grace  of  God,  of  England, 
Scotlafidf  France y  and  Ireland,  king,  defender  of  the  faith,  8cc. 
one  James  Duel,  of  Walton  upon  Thames  in  the  county  afore- 
said, butcher,  came  before  us  Thomas  Brend  qxid  George  Brawn 
esquires,  two  justices  of  our  said  lord  the  king  to  keep  his 
peace  in  the  said  county,  and  then  and  there,  upon  bis  oath, 
said  and  deposed  (1),  that  William  Sandersy  late  of  Walton 

(1)    Though  the  statute  33  H.  8.  tute  does  uot  require  that  the  infonn- 

c.  6.  is  now  obsolete,  ^b  the  object  of  it  atlon  should  be  upon  oath^  but  still  it  is 

18  a  matter  no  longer  in  any  use,  yet  tlie  conceived  that  the  informatioa  would 

observations  which  arise  upon  this  con«  not  be  bad  upon  that  account.  —  It  is 

▼iction,  and  the  authorities  cited  in  sup-  held,  that  a  conviction  ought  to  be 

port  of  them»  may  perhaps  be  of  some  founded  upon  a  preceding  information 

service  in  other  cases. — This  conviction  or  complaint.      1  Ld.  Raym.  509.  Rex 

appears  to  be  very  informal ;  it  seems  v.  Fuller,     This  conviction  is  in  the 

difficult  to  determine,  whether  what  is  time  past;    in  Rex  y.RobertSf   2  Ld. 

stated  to  have  been  deposed  by  Duel  Raym.  1376.  1  Str.608.»    a  conviction 

upon  oath  be   the  information  given,  was  quashed,  because  it  was  prestiiit 

or  only  the  evidence  of  the  offence.    In  sacramentum :    but   in    Rex  v.   Hallf 

tlie  first  place,  let  us  suppose  it  to  be  1  Term  Rep.  320.,  it  was  held,  that 

the  information,    it  is  true  that  the  sta-  where  the  conviction  was  founded  upon 
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aforesaid  in  the  county  aforesaid  yeoman,  on  the  28th  day    Sanders's 
of  November  in  the  28th  year  of  Ae  reign  of  our  said  lord  ,     ^^^'     ^ 
the  now  king,  at  fVaUon  dbresaid  in  the  county  aforesaid  [a],  ' 

had  and  kept  a  certain  hand-gun,  or  instrument  called  a 


an  information  taken  at  a  time  past,  it 
is  better  to  state  it  in  the  time  past,  xnz* 
that  the  informer  came  and  gave  the 
justice  to  be  informed.  The  statute 
enacts,  that  no  person,  except  he  has  in 
his  own,  or  in  his  wife's  right,  lands, 
&C.  of  the  yearly  value  of  100^.  shall 
ehoot  in  any  hand-gun,  &c.  That  ex- 
ception is  properly  negatived  in  this 
case.  It  seems  clear,  that  whenever  a 
statute  inflicts  a  penalty  'for  an  offence 
created  by  it,  upon  conviction  before 
one  or  more  justices  of  the  peace,  but 
there  is  an  exception  in  the  enacting 
clause  of  persons  under  particular' cir- 
cumstances, it  is  necessary  to  state  in 
the  information^  that  the  defendant  is 
not  within  any  of  the  exceptions.  I  Str. 
497.  Rex  V.  Sparling,  2  Ld.  Raym. 
1386.  Rex  v.  Tucke.  8  Term  Rep.  542. 
Rex  V.  Jukes.  And  it  seems  immaterial 
whether  the  exception  be  in  the  same 
section,  or  a  preceding  section,  or  in  a 
preceding  act  of  parliament  referred  to 
by  the  enacting  clause.    As  where  in 


the  fifth  section  of  the  statute  1  Jac.  1. 
c.  22.,  it  is  enacted,  that  no  person  shall 
carry  on  the  trade  of  a  tanner,  except 
under  certain  qualifications  therein  men- 
tioned :  the  seventh  section  enacts,  that 
no  person  shall  buy,  or  contract  for,  any 
rough  hides  or  calves  skin  in  the  hair, 
but  such  persons  as  2>y  virtue  of  that  act 
might  la>fully  use  the  trade  of  a  tan- 
ner, under  a  certain  penalty.  In  a  con- 
viction upon  this  section,  it  was  held 
not  to  be  sufficient  to  set  forth  in  the 
words  of  it,  that  the  defendant  was 
not  such  a  person  as  bjf  virtue  qfthat  act 
might  lawfully  use  the  trade  of  a  tanner, 
but  the  conviction  must  particularly  spe- 
cify, that  the  defendant  was  not  ^ithin 
any  of  the  exceptions  mentioned  in  the 
preceding  section.  6  Term  Rep.  559. 
Rex  V.  Pratten.  [b]  So  in  convictions  on 
the  game  laws,  the  statute  92  &  23 
Car.  2.  c.  25.  s.  S.  enacts,  that  all  per- 
sons not  having  lands,  &c.  are  thereby 
declared  to  be  persons  by  the  law  of  this 
realm  not  allowed  to  have  or  keep  [c] 


[a]  The  infinrmation  must  specify 
the  place  where  the  offence  was  com- 
mitted, that  it  may  appear  to  have  been 
committed  within  the  jurisdiction  of  the 
justice.  2  Ld.  Raym.  1220.  The  Queen 
V.  Highmore.  IS  East,  139.  The  King 
V.  Hazdl.  And  the  conviction  must 
state  the  evidence  proving  the  offence 
to  have  been  committed  at  the  place 
laid  in  the  information.  1  T.  R.  241. 
The  King  v.  Jefferies. 

\b]  Under  the  12  G.  3.  c.  61.  s.  11. 
which  prohibits  the  keeping  above  a 
specified  quantity  of  gunpowder  at  all 
within  certain  limits,  and  also  the  keep- 
vag  above  the  same  quantity  in  any 


other  part  of  Great  Britain,  except  in 
mUlSf  &c.  An  information  charging  the 
defendant  with  keeping  too  much  gun- 
powder within  the  prohibited  limits,  need 
not  negative  the  exception  respecting 
millsy  &c.  1  B.  &  A.  362.  The  King  v. 
Matters. 

[c]  The  mere  keeping  any  of  the 
dogs  specified  in  the  statute,  will  not 
subject  a  man  to  the  penalties,  unless 
the  jury  be  satisfied  that  he  kept  them 
for  the  purpose  of  killing  game.  5  B. 
&  A.  317.  Hat/vodrd  v.  Homer,  and 
Brierly  v.  Aihorpe,  reported  in  a  note 
to  the  last  case.  15  East.  271*  Read  v. 
Phelps.  Nor  is  a  gamekeeper  of  a 
Ff  4 
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hand*gmi,  and  then  and  diere  with  the  said  hadd^-gua^ 
charged  with  gunpowder  and  bail-shot,  ankwfidly  and  un- 
justly did  shoot,  against  the  form  of  the  statute  in  sucb  CB§e 
made,  and  provided,  the  said  fViUiam  Sawkrs  {2)  then  not 


dogs,  nets,  5cc. ;  and  bj  a  sttbsequent  sta* 
tute  5  Anne,  c.  14.  s.  4.,  it  is  enacted, 
thatif  any/^ervoff,  notquaUfiedbyihelatos 
Iff  this  realm  so  to  do^  shaJl,  &c.  he  shall 
forfeit  5L  It  is  now  fully  settled,  that 
in  convictions  upon  the  statute  of  Anne, 
the  information  must  negative  every  one 
of  the  qualifications  in  the  preceding 
statute  of  Car.  2.  ]  Str.  66.  Rex  v. 
Marriott*  2  Ld.  Raym.  1415.  Rex  v. 
WU.  Comyn.  522.  Bluet  v.  Needs. 
1  Burr.  148.  Rex  v.  Maurice  Jarvis. 
Ibid.  61S.  Rex  v.  Little.  Dougl.  S45. 
S  edit.  Rex  y.fVheatman.  Id]  In  The 
King  V.  Jaroist  Denison  J.  says,  that  not 
only  the  information  must,  but  also  the 
evidenee  and  adjudication  ought  both  of 
them  to  be  that  the  defendant  hath 
not  the  qualifications  specified  in  the 
act;  but  in  1  Term  Rep.  125.  127. 
Rex  V.  Crtnotherf  it  is  said,  that  there 
is  no  case,  in  which  it  has  been  directly 


decided,  that  the  evidence  should  Beg»> 
tive  every  particular  qualification^  and 
that  It  cannot  be  so  from  the  nature  of 
the  case.  The  same  point  had  been 
decided  in  a  former  case,  2  Ld.  Raymb 
1386.  Rex  v.  Tucke^  which  was  a  con- 
viction upon  the  statute  of  6  &  7  W.  S. 
c.  11.,  for  prcrfane  cursing,  where  the 
statute  varies  the  punishment  according 
to  the  rank  and  age  of  the  offender;  it 
was  objected  that  il  was  not  proved  by 
the  evidence  stated  in  the  convictiony 
that  the  defen4ant  was  not  of  a  parti- 
cular rank  or  age;  but  the  court  over* 
ruled  the  objection,  because,  as  it  was 
alleged  in  the  information,  that  he  was 
not  of  such  particular  rank  or  age,  and 
the  evidence  referred  tothe  person  men- 
tioned in  the  information,  tha$  was  suf- 
ficient ;  and  see  1  East,  659.  Rex  r. 
Stone,  [e]  But  where  the  exemption  is 
contained  in  a  proviso  in  a  tuhsequemt 


manor,  otherwise  unqualified,  liable  to 
the  penalty  for  keeping  dogs,  &c.  out  of 
the  manor.  2  Wils.  S87*  Rogers  v. 
Carter^  though  he  is  for  ueing.  Ibid. 
A  gamekeeper  need  not  be  a  menial 
f>ervant,  ibid. ;  and  10  East,  413.  Spur- 
rier  v.  Fo/^.,  and  48  Geo.  S.  c.  93.  8.2., 
and  he  is  to  be  presumed  to  kill  for  the 
use  of  the  lord,  unless  the  contrary  ap- 
pears. 10  East,  413.  Spurrier  r.  Vale. 
A  person  who  takes  possession  of  game 
as  servant  to  and  by  order  of  a  quali- 
fied person,  is  not  liable  to  the  penalty. 
10  East,  19.  Wameford  v.  KendaL 
2  Brod.  &  Biug.  1  fValker  v.  Mills. 

The  boundaries  of,  or  title  to,  a  ma- 
nor, cannot  be  tried  in  an  action  for 
the  penalty ;  therefore,  if  there  be  a  co* 
lourable  title  in  the  person  under  whose 


deputation  the  defendant  acts,  be  is 
not  liable :  but  where  there  is  no  co- 
lourable pretence  of  title,  the  defend* 
ant  cannot  protect  himself  by  showing 
that  he  acted  bon^Jide  under  a  deputa- 
tion from  a  person  who  claims  to  be 
lord.  4  T.  R.  681.  Calera/i  v.  Gibbs. 
5  T.  R.  19.  S.  C.  Hawiias  v.  Batby, 
and  Bluni  v.  Grimiest  cited  in  the  note 
to4T.R.  681.  Whether  there  be  a 
colourable  title  or  not,  is  to  be  deter- 
mined on  evidence  adduced  on  both 
sides.  S  B.  &  A.  341.  Huni  v.  Am- 
drews. 

Zd"]  But  the  same  nde  does  not  hold 
in  actions  on  the  same  statute.  2  Com. 
522.  Bluett  y.  Needs.  I  East,  639^  JZea 
V.  Stone. 

[r]  In  ilM.  &  S.  206.  The  King  v. 
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having  in  his  own  right,  or  in  the  right  of  his  wife  to  the  use    Sanders's 
of  the  said  WiUiam  Sanders^  nor  any  other  person  or  persons        ^BBe. 
having  to  the  use  of  the  said  WiUiam  Sanders^  lands,  tene- 
ments, fees,  annuities  or  offices  to. the  yearly  value  of  100/. 


section,  or  act  of  parliament,  it  is  mat- 
ter of  defence,  and  therefore  it  is  not 
necessary  to  state  in  the  conviction,  that 
the  defendant  is  not  within  such  pro- 
viso ;  1  Lev.  26.  fVhihoicke  v.  Osbaston; 

1  Keb.20.  S.C.;  1  Strange,  555.  Rex 
V.  Fardi  2  Str.  1101.  Rex^.  Bryan; 
Andr.  289.  S.  C. ;  1  Term  Rep.  S20. 
Rex  V.  HaU;  though  Mr.  Serjeant 
HaxMns  seems  to  have  thought  it 
equally  necessary  to  shew  the  exemp- 
tion in  both  cases.  2  Hawk.  P.  C.  250. 
fo.  edit. 

In  this  case  it  was  not  necessary  that 
the  justices  should  have  previously  sunt" 
numed  the  defendant,  because  he  was 
brought  before  them ;  but  it  is  a  fun- 
damental rule  in  general  cases,  that  the 
party  should  be  summoned  before  he  is 
convicted.      1  Salk.  181.  Rex  v.  Dyer. 

2  Ld.  Raym.  14Q5.  Rex  v.  VenaUet. 
1  Sir.  690.  S.  C  2  Barnard.  S4.  77. 
101  •  [y*]  It  is  said  there  is  no  need  to 
set  forth  the  summons  in  the  conviction, 
because  the  law  intends  that  every  ma- 
gistrate will  do  his  duly,  and  will  punbh 
him  for  a  breach  of  it.  Ibid.  The  de- 
fendant's appearance  will  in  this  case,  as 
in  other  cases  of  process,  cure  not  only 
all  defects  and  informalities  in  the  sum- 


mons, but  also  the  want  of  a  summons* 

1  Salk.  383.  Rex  v.  Barret.  1  Str.  261. 
Rex  V.  Johnson,  It  is  enougli  that  the 
conviction  sets  forth  that  the  witness 
was  examined  on  oath,  without  stating 
that  the  magistrate  had  authority  to  ad- 
minister the  oath.  2  East,  199.  Rex  v. 
Pieton.  In  this  case  it  was  not  neces- 
sary to  set  forth  in  the  conviction  that 
the  offence  was  proved  upon  oath,  be- 
cause the  defendant  confessed  the  charge 
before  the  justices,  which  is  of  itself 
the  strongest  evidence  of  the  offence. 

2  Burr.  1165.  Rex  v.  Viponi.  1  Term 
Rep.  320.  Rex  v.  HaU.  For  though  a 
statute  should  direct  a  conviction  to  he 
"  upon  the  oath  of  one  or  ttoo  credible 
*^  toitnesses,*'  without  adding,  **  or  by 
**  the  confession  of  the  offender,^*  yet  a 
conviction,  upon  his  coiifessum  before 
the  justice,  has  been  held  suffident; 
1  Str.  o^.  Rex  v.  Gage.  And  what  lit 
still  stronger,  it  has  been  held,  that  a 
confession  made  to  others,  and  not  to 
the  justice,  if  proved  by  such  persons 
to  his  satisfaction  in  the  presence  of 
the  defendant,  will  be  sufficient  evi- 
dence to  convict.  Ibid.  Where  the 
defendant  confesses  the  charge,  it  seems 
to  be  sufficient  only  to  state  in  the  con- 


TumeTy  it  was  determined,  that  in  a 
conviction  on  the  game  acts,  it  is  suffi- 
cient if  the  information  and  adjudica^ 
tion  negative  the  qualifications  without 
negativing  them  in  the  evidence. 

Cy ]  "^bc  ^^^  ^^  ^^  summons  must 
not  be  on  a  day  prior  to  the  information; 
2Ld.  Raym.  1546.  The  King  v.  Kent: 
nor  on  an  impossible  day.  1  Salk.  181. 
The  King  v.  Dyer.  So  in  cases  where 
the  complaint  is  merely  for  non-pay- 


ment of  money,  the  magistrate  must 
issue  a  tummons  in  the  first  instance, 
before  he  grants  a  warrant  of  appre- 
hension :  as  on  the  4f9:Geo.  3.  c.  68. 
s.  d.«  for  refusing  to  pay  a  sum  of  mo- 
ney under  an  order  of  filiation,  although 
the  act  authorizes  the  magistrate  to 
issue  his  warrant,  and  says  nothing 
about  a  previous  summons.  13  East^ 
61.  The  King  v.  Martyr. 


962d 


Sanders's  Case. 


SAVDKRfi't 

Cue. 


[  263  ] 


And  because  the  sud  William  Sanders^  being  attached  and 
brought  before  us  the  said  justices,  by  the  said  James  Dud^ 
for  the  said  offence)  and  charged  with  the  said  offence  in 
form  aforesaid)  cannot  deny  the  said  ofienoe;  therefore  it  is 


viction  the  information)  the  defendant's 
appearances  the  confession  and  adjudi- 
cation. But  a  confession  will  extend 
no  further  than  to  the  facts  charged  in 
the  information ;  therefore  if  the  of* 
fence  be  not  brought  by  the  inform* 
atioa  within'  the  act  of  parliament  upon 
which  the  conviction  is  founded,  the 
defendant's  confession  will  not  make 
the  conviction  good.  1  Burr.  605. 
Rex  V.  Little,  [g] 

In  the  next  place  let  us  suppose  it  to 
be  only  the  evidence  of  the  offence,' in 
which  light  it  seems  to  have  been  consi* 
dered,  as  may  be  collected  from  other 
reports  of  the  same  case.  1  Sid.  419. 
1  Ventr.  SS.  S9.  and  9  Keb.  5S7.  The 
statute  gives  the  justice  a  power  to  con- 
vict upon  due  examination  and  proof  of 
the  circumstances  before  him,  that  is, 
by  competent  witnesses,  1  Ventr.  SS., 
and  directs  a  moiety  of  the  penalty  to 
be  paid  to  the^r«^  bringer  of  the  offen- 
der before  him.  But  in  this  case,  the 
pemn  entitled  to  the  moiety  is  the  only 
witness  who  proves  the  offence.  In  Rex 
V.  Drake,  d  Show.  489.  and  in  Jennings 
T.  Hankeys^  S  Ii^od.  114.>  which  seems 
8.C.,  the  defendant  was  convicted 
upon  the  single  testimony  of  the  infor- 


mer, for  unlawfully  coursing  of  deer, 
upon  the  statute  IS  Car.  2.  c.  11. 
which  enacts,  that  the  offender  upon 
conviction  shall  forfeit  2(tf.,  a  moiety 
whereof  to  be  paid  to  the  informer; 
and  though  the  objection  was  taken, 
that  the  witness  was  interested  in  the 
event,  and  therefore  incompetent,  yet 
the  objection  was  disallowed,  and  the 
conviction  affirmed.  But  that  case  has 
been  denied  in  subsequent  cases,  and  it 
is  now  fully  settled  and  established,  that 
an  informer,  who  has  a  share  in  the  pe* 
nalty,  is  not  a  competent  witqess,  unless 
a  statute  should  specially  so  direct  it. 
For  which  reason  it  is  requisite  to  name 
the  witness  in  the  conviction,  that  it 
may  appear  that  he  is  not  the  same 
person  with  the  informer.  2  Ld.  Raym. 
1545.  Rex  v.  Stone.  1  Str.  S16.  Rex 
V.  TUly.  Andr.  18.  Rex  v.  Piercy.  Ibid. 
240.  Rex  V.  Blaney.  It  does  not  ap- 
pear here  that  the  evidence  was  given  in 
ike  presence  of  the  defendant.  It  is  essen- 
tial it  should  be  so,  that  he  may  have 
an  opportunity  of  cross  examining  the 
witnesses;  and  it  must  appear  on  the 
lace  of  the  conviction  that  the  evidence 
was  so  given.  2  Burr.  116S.  Rex  v. 
Viponi;    1  Terra   Rep.  125.    Rex  v. 


[g]  Much  question  respecting  con- 
fessions has  arisen  in  cases  of  treason : 
the  statutes  1  Edw.  6.  c.  12.  s.  22.,  and 
5&6£dw.6.  c.  11.  s.  12.,  which  re- 
quire two  witnesses  in  cai^s  oftreason, 
cootam  an  exception,  **  unless  the  pri- 
soner shall  willingly  and  without  \no- 
lence  confess  the  same."  The  statute 
7  &  8  W.  S.  c.  S.  s.  2.,  has  also  the 
words  <*  in  open  court ;"  and  it  is  held, 
that  the  confession  contemplated  by  the 


statutes  of  Edw.  6.  is  a  confession  in 
open  court,  or  pleading  guilty :  any 
other  confession,  whether  made  to  per- 
sons in  authority  or  not,  is  evidence  in 
the  case,  and  must  be  proved,  like 
other  facts,  by  two  witnesses ;  and  it 
will  have  its  weight  with  the  jury  ac- 
cording to  the  circumstances,  as  con- 
fessions have  in  all  other  criminal  cases. 
See  East's  P.  C.  p.  1S1.|  and  Foster's 
Crown  LaW|  2i0|  &c. 


Trin.  22  Car.  II.  Regis. 

cousidered  by  u^  the  said  justices,  that  the  said  William  San- 
ders do  forfeit  (3)  and  pay  the  sum  of  10/.  according  to  the 
form  of  the  aaid  statute,  one  moie^  of  which  said  sum  of  102. 
shall  be  paid  to  the  use  of  our  said  lord  the  king,  and  the  other 
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Croosther^  6  Term  Rep,  75.  Rex  v, 
BanoeU;  in  which  last  case  it  is  ob« 
served  by  Ld.  Kenytm^  that  the  prece- 
dent in  Bum's  Justice  (title  Conviction) 
is  erroneous  in  not  stating,  that  the 
witnesses  were  examined  in  the  pretence 
of  the  defendant.  In  2  Ld.  Raym.  510. 
Rex  v.  Fuller^  Lord  HoU  says,  that 
convictions  ought  to  be  certain,  and 
not  taken  upon  collections  and  Lord 
Mansfield  in  Rex  v.  Little,  \  Burr.  613. 
says,  that  convictions  ought  to  be  taken 
strictlt/.  However,  it  has  of  late  been 
held,  that  if  it  appear  on  the  conviction 
that  the  evidence  was  given  on  the  same 
day  that  the  defendant  appeared  and 
pleaded,  the  court  will  presume  that  it 
was  given  in  his  presence.  S  Burr.  1785. 
Rex  V.  Aickin.  Cowp.  241.  Rex  v. 
Kempson.  2  Terra  Rep.  18.  Rex  v. 
Thompson.  7  Term  Rep.  152.  Rex  v. 
Lovet.  8  Term  Uep,  284.  Rex  v. 
Swalloto.  1  East,  639.  648.  Rex  v. 
Stone.  [A] 
The  evidence  is  set  out  in  the  prin- 


cipal case;  for  it  is  necessary  that  the 
evidence  should  be  set  forth  particularly 
in  the  conviction,  that  the  court  may 
judge  whether  the  justice  has  convicted 
on  proper  evidence;  1  Str.  316.  Rex  v« 
Bakers  2  Str.  919.  Rex  v.  Theadi 
lbi4.  999.  Rex  v.  Lloyd.  Andr.  81. 
Rex  V.  Bryan;  2  Burr.  1165.  Rex  v. 
Viponti  3  Burr.  1063.  Rex  y,  JCillet, 
and  Rex  v.  Bissext  there  cited ;  in 
which    the   case   of  Rex   ▼•  PuUen, 

1  Salk.  369.  is  denied  as  to  this  pomt; 
Doug.  406.   3d  edit.    Rex  y.  Re^ids 

2  Term  Rep.  18.  Rex  v.  Thompson  s 
but  in  the  case  last  cited  the  court 
was  of  opinion,  upon  the  autherity  of 
Rex  V.  Hartley,  Cald-  175<  that  the 
evidence,  stating  generally  in  the  lan- 
guage of  the  act  of  parliaoient,  thai 
the  defendant  did  keep  and  use  a  gun 
to  kill  and  destroy  the  game^  was  suffi- 
ciently set  forth,  and  the  same  has 
been  recognized  in  6  Tfrnt  Rep.  177* 
Rex  V.  Davis,  [i]  The  magistrate 
ought  to  state  in  the  conviction  the 


[A]  Nota.  In  this  case  Lord  Ken- 
yoji  C.J.  expressed  his  dissatisfaction 
with  this  presumption,  in  commenting 
on  The  King  v.  Thompson:  but  see 
7  East,  392.  The  King  v.  Cri^.  See 
also  4  B.  ^  A.  616.  The  King  v,  Ghs- 
sop. 

[i]  9  East,  358.  The  King  v.  Pearse. 
S.P.  Where  the  act  inflicting  the  pe- 
nalty directs  the  prosecution  to  be 
within  a  certain  time*  it  must  distinctly 
appear  by  the  evidence  stated  in  the 
conviction,  that  the  prosecution  was  in 
time ;  and  no  presumption  on  the  sub* 
ject  can  be  admitted :  therefore,  where 
the  conviction  stated  the  witness  to 


have  deposed,  <'  that  the  pflfence  was 
committed  on  the  22d  May,**  without 
nannng  any  year»  it  was  held  badf 
7  East,  146.  The  King  v.  Woodcods. 
But  if  the  year  necessarily  appear  by 
reference  to  some  other  part  of  the 
conviction,  it  is  sufficient.  7  East,  8S9« 
The  King  v.  Crisp*  The  offience»  hair* 
ever,  need  not  be  proved  tp  have  been 
committed  on  the  precise  day  laid,  al- 
though it  must  be  proved  to  have  been 
within  the  time  limited  for  the  pfose-> 
cution ;  therefore  it  has  been  held  siii^ 
ficlent  tp  lay  the  offence  tp  have  *'  be^ 
committed  between  such  and  such 
days."     1   Salk.  378.    Th^  King  v. 
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Sandxrs's   moiety  thereof  shall  be  paid  to  the  said  James  Duel^  bdng  the 
Case.        ^(  bringer  of  the  said  WiUiam  Sanders  before  us  for  the  siud 
•  offence,  according  to  the  form  of  the  said  statute ;  and  that 

he  the  said  WiUiam  Anders  be  committed  to  the  next  gaol  of 
the  said  county,  there  to  remain  until  he  shall  pay  the  said 
sum  of  10^  to  the  uses  aforesaid,  according  to  the  form  of  the 
said  statute. 

whole  of  the  evidence  for  and  against  judge  of  the  weight  of  the  evidence 
the  defendant.  8  Term  Rep.  210.  Rex  given  before  him.  8  Term  Rep.  588. 
V.  Clarke.  But  the  magistrate  is  the  sole    Rex  v.  Smith,  [hi 


Chandler.  10  Mod.  248.  The  Queen 
y.  Simpson.  In  a  conviction  under  the 
5  G.  S*  c.  14.  s.  S.  for  poaching  in  a 
fishery,  it  must  be  distinctly  stated  in 
the  information  and  in  the  evidence^  that 
the  proceeding  is  at  the  instance  of  the 
owner  of  the  fishery.  2  B.  &  A.  378. 
The  King  v.  Daman.  1  Chitty's  Rep. 
147.  S.C. 

Ik"]  **  But  if  the  magistrate  endea- 
vour to  shelter  himself  from  detection 
by  merely  stating  the  fact  of  the  of- 
fence in  the  terms  of  the  act  of  parlia- 
ment, as  if  it  were  the  legal  effect  of 
the  evidence ;  when  the  evidence  itself 
would  not  warrant  the  conclusion,  he 
subjects  himself  to  a  criminal  inform- 
ation, upon  a  proper*  case  laid  before 
the  court."  Per  Le  Blanc  J.  in  9  East, 
558.  The  King  v.Pearse.  The  court  can- 
not interfere  to  quash  a  conviction  for 
defect  of  evidence  unless  it  be  such  as 
that  no  reasonable  person  could  draw 
the  conclusion  which  (he  magistrate  has 
drawn.  4  B.  &  A.  617.  The  King  v. 
Glouop.  Therefore  in  an  action  against 
a  magistrate  a  conviction  by  him,  if  no 
defect  appear  upon  the  face  of  it,  is 
conclusive  evidence  of  the  facts  con- 
tained in  it.  1  Brod.  A  Bing.  432. 
BriUain  v.  Kinnaird.  But  if  the  con- 
viction be  bad  on  the  face  of  it,  trespass 
will  lie  against  the  magistrate,  16  East, 
IS.  Gray  V.  Coohson^  unless  the  convic^ 
tion  has  been  previously  quashed,  when 


the  form  of  the  action  must  be  in  case 
by  43  Geo.  3.  c.  141. ;  which  stotute 
is  confined  to  cases  where  there  has 
been  a  conviction.     12  East,  71.  MaS' 
sey  V.  Johnsofi.    And  where  that  con- 
viction   has    been    quashed.    Gray  v. 
Cookson.  Where  an  information  charged 
a   pauper  with   returning    unlawfully 
without  a  certificate  to  a  parish  from 
which  he  had  been  removed,and  the  pau- 
per on  being  brought  before  the  magis- 
trate confessed  himself  guilty :  it  was 
held  that  the  conviction  need  not  state 
any  express  act  of  vagrancy  in  the  party 
returning,  it  being  for  him  to  show  in 
his  defence  that  he  did  not  return  in  a 
state  of  pauperism;  and  of  course  that 
no  action  would  lie  against  the  magis- 
trate. 3  B.  &  A.  103.  Mann  v.  Davers. 
In  an  action  against  a  magistrate  for  a 
malicious  conviction  it  is  necessary  for 
the  plaintiff  to  prove  what  evidence  waa 
given  before  tlie  magistrate,  for  the 
magistrate  has  nothing  to  do  with  the 
innocence  or  guilt  of  the  party,  except 
as  they  appear  before  him  in  evidence. 
5  Taunt.  580.  Burley  v.  Bethune.    The 
conviction  may  be  drawn  up  in  form  at 
any  time,  even  af^er  the  penalty  has 
been  levied,  provided  it  be  warranted 
by  the  facts  of  the  case.    1  Bast,  186. 
The  King  v.  Barker.     12  East,  76- 
Massey  v.  Johnson.    15  East,  343.  The 
King  V.  Alien.    16  East,  20.  Gray  v. 
Cookson.    By  stat.  3  Geo.  4.  c  23.  s.  1. 


Trin.  2t  Car.  IL  Regis. 


268  b 


(2)  The  word  then  ia  neaetsaiy ;  for^ 
perhaps,  defendant  had  100^.  per  antu 
at  the  time  he  kept  the  gun,  though 
not  at  the  time  of  the  conviction ;  see 
S  Mod.  280.  Hex  v.  Silcot.  Sir  T. 
'Raym.  378.  Rex  v.  Akop, 

(S)  There  must  be  a  judgment  of  for- 
feiture: 2  Str.  858.  Rex  v.  Hawks; 
Fitzg.  124.  S.C. ;  2  Burr.  1166.  Rex  v. 
Vipont ;  per  WUmot  Justice,  which 
see :  see  also  7  Term  Rep.  238.  Rex 
V.  Harris  f  but  1  Salk.  378.  Bex  v. 
Chandler,  is  contrary;  see  also  6  Term 
Rep.  220.  Rex  y.Rhodes.ll]  Where 
die  statute,  upon  which  the  conviction 
is  foundedi  distributes  the  penalty  in 
certain  proportions,  it  is  suflBcient  to 
state  generally  in  the  adjudication,  that 


the  penalty  shall  be  distributed  as  the 
statute  directs.  1  Salk.  883.  Rex  v. 
Barrett.  But  where  the  statute  leaves 
it  discretionary  in  the  justices  to  distri- 
bute the  penalty  in  such  proportions  as 
they  shall  direct^  the  distribution  ^rm« 
part  of  the  judgment^  and  must  there- 
fore appear  upon  the  conviction  itself. 
2  Term  Rep.  96.  Rex  v.  Dempsey,  [m] 
Where  an  act  gives  power  to  a  magia- 
trate  on  a  summary  conviction  to  award 
the  reasonable  charges  of  taking  a  dis- 
tress, he  must  ascertain  the  amount  in 
the  conviction ;  and  an  adjudication  that 
the  defendant  shall  pay  the  reasonable 
charges  of  the  levy  is  bad.  1  £ast,  189. 
Rex  V.  Symonds.  See  5  East,  339.  Rex 
V.  Patchett. 


a  general  form  of  conviction  is  given  to 
be  used  in  all  cases  where  no  particular 
form  is  directed  by  any  other  act :  and 
by  the  third  section-  of  the  act  it  is 
enacted,  **  that  in  all  cases  where  it 
appears  by  the  conviction  that  the  de- 
fendant has  appeared  and  pleaded,  and 
the  merits  have  been  tried,  and  that 
the  defendant  has  not  appealed  against 
the  said  conviction  where  an  appeal  is 
allowed,  or  if  appealed  against,  the 
conviction  has  been  affirmed,  such  con- 
viction shall  not  aflerwards  be  set  aside 
or  vacated  in  consequence  of  any  defect 
of  form  whatever,  but  the  construction 
shall  be  such  a  fair  and  liberal  construc- 


tion as  will  be  agreeable  to  the  jus- 
tice of  the  case." 

[/]  It  seems  that  the  adjudication 
need  not  be  that  the  party  shall  be 
committed,  if  he  do  not  pay  the  pe- 
nalty: the  justices  may  commit  him 
aflerwards,  if  he  refuse  to  pay.  3  M. 
&  S.  331 .  The  King  v.  Helps. 

[m]  So  where  the  penalty  is  directed 
to  be  distributed  to  several  classes  of 
persons,  and  it  is  uncertain  whether 
one  or  more  of  the  classes  exist  or  not, 
there  must  be  a  special  adjudication 
distributing  the  penalty.  8  East,  568. 
The  King  v.  Seafe. 


Sanders's  Case,  by  Conviction  of  Easter  Term.  Case  39. 


^ANDERS  was  convicted  before  two  justices  of  peace  for 
the  county  o(  Surrey,  for  having  and  keeping  a  band-gun 
and  for  shooting  with  it,  against  the  form  of  the  statute  of 
33  H.  8.  c.  6.$  for  which  he  was  adjudged  to  pay  10/.,  the 
one  moiety  thereof  to  the  king,  and  the  other  to  the  party 
who  brought  him  before  the  said  justices,  and  was  committed 
to  prison  in  execution  until  he  should  pay  the  said  10/.     And 


S.C.  1  Sid.  41 9. 
1  Vent.  83.  39. 
2Ked.521.537. 
A  conviction  for 
shooting  with 
a  hsnd-gun 
before  two  jus- 
tices to  keep  th' 
peace^  omittin; 
the  word  at- 
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SAVftBRs's    in  Eaaer  teWa  last  he  brought  a  habeas  torpus^  and  a  cerHoran 

^    ^^*^*     J  to  remove  the  record  of  conviction  into  the  Khig*8  Benchi  and 

ngnedt  quashed   ^^  ^^  moved  to  be  quashed  for  divers  exceptions. 

forthat omi»-         And  now  in  this  term  it  was  quashed  for  this  exception, 

namely,  that  the  conviction  was  said  to  be  before  Thmoi 

Brent  and  George  Brawn  esquires,  two  justices  of  our  said  lord 

the  king  to  keep  his  peace  in  the  said  countyl  but  the  word 

assigned  was  omitted ;  for  it  ought  to  have  been  assigned  to 

keep;  and  so  it  does  not  appear  whether  the  justices  were 

assigned  to  keep  the  peace  or  not  (5), 

Note!  This  conviction  was  bdfore  two  justices  of  the 
peace;  but  the  statute  gives  authority  to  one  justice  only, 
being  the  next  Justice  of  the  county  where  the  offence  was 
committed,  to  commit  the  offender  for  the  forfeiture.  But  it 
does  not  appear  here  whether  either  of  the  said  two  justices 
was  the  next  justice  or  not;  which  was  another  excq)tion  that 
was  intended  to  have  been  moved ;  but  the  conviction  being 
quashed  for  the  other  exception  above  mentioned,  it  was  not 
moved.  (6)  Gee  and  Saunders  of  counsel  with  ,the  said 
Sanders* 


(5)  It  seems  questionable  whether 
the  omission  of  the  word  assigned  would 
now  be  considered  a  sufficient  ground 
to  quash  the  conviction.  It  is  stated  that 
they  were  justices  of  the  king  to  keep  his 
peace,  thatseems  a  sufficient  description 
oftheirbemgjustices  of  the  peace,  which 
is  all  that  is  required  by  the  statute. 
From  the  report  in  1  Vent.  33.,  it  ap- 
pears that  another  objection  was  taken 
to  the  conviction,  that  it  wanted  the 
words  nec-nonaddiversasjelonias,  &c., 
but  the  court  disallowed  the  objection, 
and  took  a  difference  between  indict- 
ments  before  justices  at  sessions  andcon- 
victions  ;  in  the  former  case  it  is  neces- 
sary to  add  that  part  of  their  commis- 


sion in  a  return  to  a  certiorari^  but  not 
io  the  latter. 

(6)  This,  it  should  seem,  would  have 
been  a  fatal  objection;  for  no  other  bat 
the  next  justice  has  any  jurisdiction  bj 
the  statute.  Dalt.  Justice,  c  6*  3  Bac. 
Abr.  293.  tit.  Justice  of  the  Peace. 
Dougl.661.  3d  edit.  Rex  v.  PiUs.  And 
the  precedents  are  so.  See  in  Burn's 
Justice,  tit.  Game,  a  precedent  of  a 
conviction  upon  this  statute  taken  from 
Dalton.  Sir  W.Jones,  170.  Cok'scase. 
5  Rep.  71.  b.  St.  John's  case.  Where 
a  statute  says  the  next  justice,  it  must  be 
the  next ;  but  where  it  says  justices  of 
the  peace  in  or  near  ^  jJace,  any 
justice  of  the  peace  in  the  county  will 
serve.    3  Bac.  Abr.  293.  [n] 


[n]  However,  the  statute  5  Ann. 
c.  14.>  gives  jurisdiction  to  any  justice 
of  the  county.  Sec.  Where  a  statute 
gives  jurisdiction  to  justices  of  the  peace 
"  residing  near  to  the  place  where  the 


offence  is  committed,"  this  must  be 
understood  to  mean  justices  of  the 
peace  of  the  same  county  where  the  of- 
fence was  committed,  residing  near  the 
place:  therefore,  where  the  conviction 
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for  keeping  an  illicit  Btill»  and  the  others,'*  (after  reciting  that  great  in- 

evidence  showed    that    the   still  was  conveniences  often  arise  in  summary 

found  in  the  garden  of  a  house,  which  proceedings  before  justices  ofthepeace, 

house  was  within  the  county  for  which  &c.  for  the  want  of  a  general  form  of 

the  justices  acted,  but  it  was  not  shown  conviction,)  gives  a  form  in  which  all 

that  the  garden  was  within  the  county,  convictions  (except  in  cases  wherein  a 

the  conviction  was' held  bad.  '14*  East,  particular  form  hath  been  directed,) 

267-  The  King  v.  Chandler.  may  be  drawn  up  mutatis  mutandis. 

The  Stat.  S  G.  4.  c.  23.,  entituled  For  which  see  the  Supplement  to  Mr. 

"  An  act  to  facilitate  summary  pro-  Chetwynd's  edition  of  Burn's  Justice, 

ceedings  before  justices  of  the  peace  and  tit.  Conviction,  p.  110. 


Osborne  versus  Rogers,  Executor  of  Weston.  q^^  ^^ 

Pasch.  21  Car.  IL  R^     Rol.  109. 

-'^<»*^J'0E  it  remembered  that  heretofore,  to  wit,  in  the  S«me  entry. 

to  wit.      jj  ^^^  ^j  ^^^  Hilary  last  past  before  our  lord  the  j^g, 

king  at  Westminster  came  Bobert  Osborne  gent,  by  John  John^ 

son  his  attorney,  and  brought  here  into  the  court  of  our 

flttid  lord  the  king  then  there  his  certain  bill  against  George 

Bogers  doctor  of  physic,  executor  of  the  last  will  and  testa^ 

ment  of  WiUiam  Weston  gent,  deceased,  in  the  custody  of  die 

marshal,  &c.  of  a  plea  of  trespass  upon  the  case ;  and  there 

are  pledges  of  prosecution,  to  wit,  John  Doe  and  Richard  Roe; 

%hich  said  bill  follows  in  these  words,  to  wit;  Londotij  to 

wit,  Robert  Osborne  gent,  complains  of  George  Rogers  doctor 

of  physic,  executor  of  the  last  will  and  testament  of  WiUiam 

Weston  gent,  deceased,  being  in  the  custody  of  the  marshal  of 

the  marshalsea  of  our  lord  the  king  before  the  king  himself; 

for  that  whereas  the  said  Robert  had  served  one  John  Weaver  Pluntiff  fawl 

ttar^^A  J  W   for 

gent,  for  the  space  of  three  years  next  before  the  21st  day  of  ^^ee  years  at 
March  in  the  year  of  our  Lord  1647,  and  in  that  service  had  ^^- »  y^^s 
gained  the  sum  of  60/.  a-year;  and  the  said  Robert  Osborne 
so  being  in  the  service  of  the  said  John  Weaver  afterwards, 
to  wit,  on  the  said  21st  day  of  March  in  the  year  last  afore- 
said, at  London  aforesaid,  to  wit,  in  the  parish  of  St.  Dunstan  a  discourse  was 
in  the  West  in  the  ward  of  Faringdon  Without ^  a  certain  dis-  Jl^  j^wTwd 
course  Was  had  and  moved  between  the  said  WiUiam  in  his  ptuntirs  mo- 
lifetime,  and  one  Helen  Osborne  mother  of  the  said  Robert  j  of  retaining  *piaiii- 
aUd  concerning  him  the  said  Robert^  and  of  and  concerning  tiff  into  bis 
the  I'etaining  of  the  said  Robert  in  the  service  of  the  said 
WiUiam ;   whereupon  he  the  said   William  in   his  lifetime, 
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OsBORMB     afterwards,  to  wit,  on  the  same  day  and  year  at  London  abr^ 

y.  RooBBt.^  said  in  the  parish  and  ward  aforesaid,  in  consideration  that  he 

'  the  said  Rtiert  at  the  special  instance  and  request  (1 )  of  the  said 

William  would  serve  the  said  WiUiamj  and  bestow  his  care 


( 1 )  These  words  are  necessary  to  be 
Uid  in  the  declaration  in  order  to  sup- 
port the  action.  It  is  held  that  a 
consideration  executed  and  past,  as  in 
the  present  case,  the  service  performed 
by  the  plaintiff  for  the  testator  in  his 
life  Umefor  several  years  then  past,  isnot 
sufficient  to  maintain  an  assumpsit  un- 
less it  was  moved  by  a  precedent  request, 
and  so  Imd.  For  it  is  not  reasonable 
that  one  man  should  do  another  a  kind- 
ness, and  then  charge  him  with  a  re- 
compence :  this  would  be  obliging  him 
whether  he  would  or  not,  and  bringing 
him  under  an  obligation  without  his 
concurrence,  [a]  Therefore,  where  i4.'s 
servant  was  arreted  in  London  for  a 
trespass,  and  «/.  S.  who  knew  A.  bailed 
him,  and  afterwards  A.i  for  his  friend- 
ship, promised  to  save  him  harmless, 
and «/.  5.  comes  to  be  charged ;  yet  it 
is  held  that  this  is  no  consideration  to 
ground  an  assumpsit^  because  the  bail- 
ing, which  was  the  consideration,  was 
past  and  executed  before.  [^]  But  it 
had  been  otherwise  if  the  master  had 
previously  requested  him  to  become  bail 
for  his  servant,  Dy.  272.  a.  Huni  v. 
Bate.  1  Roll.  Abr.  11.  (Q.),  pi.  2,  3., 
because  the  promise  is  not  a  naked  one, 
but  couples  itself  with  the  prece- 
dent request,  and  with  the  merits  of  the 
party  which  were  procured    by  that 


request,  and  is  therefore  founded  upon 
a  good  consideration.  Hob.  106*  Lan^ 
leigh  V.  Braithtoaite.  1  Rol.  Abr.  11. 
(Q.)>  pl*  ^»  6.  S.P.  Cro.  Jac  18. 
Bosden  v.  TUnn*  But  where  a  party 
derives  benefit  from  the  consideratlcm 
it  is  sufficient,  because  equivalent  to  a 
previous  request ;  as  where  a  man  pays 
a  sum  of  money,  or  buys  any  goods  for 
me  without  my  knpwiedge  or  request, 
and  afterwards  I  agree  to  the  payment, 
or  receive  the  goods,  this  is  equivalent 
to  a  previous  request  to  do  90i  bat 
it  is  still  necessary  to  aver  in  the 
declaration,  that  it  was  money  paid 
and  laid  out  for  me  at  my  special  instance 
and  requestt  and  my  subsequent  conduct 
will  be  evidence  of  it.  So  wher^  a«- 
gumpsit  was  for  work  and  labour  done 
by  the  plainti^  for  the  defendant,  in 
consideration  whereof  he  promised  to 
pay,  afl:er  judgment  by. default  and 
error  brought,  it  was  objected  that 
this  was  a  past  consideration,  and  not 
being  laid  to  be  done  at  the  defendanf% 
requestt  it  could  be  no  consideration  td 
raise  an  assumpsit.  The  court  said, 
they  took  the  rule  of  law  to  be  that  a 
past  consideration  is  not  sufficient  to 
support  a  subsequent  promise,  unless 
there  was  a  request  of  the  party,  either 
express  or  implied,  at  tlie  tintie  of  per- 
forming the  consideration;  but  where 


[a]  So  even  an  affidavit  (to  hold  to 
bail)  of  debt  for  money  lent,  and  for 
goods  sold  and  delivered,  and  for  work 
and  labour,  has  been  held  irregular, 
because  it  omitted  to  state  that  it  was 
**  at  the  instance  and  request  of  the 
defendant,"  although  it  stated  that  it 
was  *^  to  and  for  his  use,  and  on  his 


behalf."      5  M •  &  S.  446.  Dumford  v. 
Messiter. 

[6]  But  if  it  had  been  laid  to  have 
been  done  at  the  defendant's  request, 
it  should  seem  that  defendant's  receiv- 
ing the  servant  again,  and  taking  the 
benefit  o(  his  service,  would  have  been 
sufficient  evidence  of  such  request. 


Trin.  22  Car,  11.  Regis, 

aad  labour  in  and  about  the  business  of  him  the  said  William^ 
undertook  and  then  and  there  faithfully  promised  the  said 
JXobertf  that  he  the  said  William  would  receive  the  said  Robert 
into  bis  die  said  William's  service,  and  would  look  upon  him 
the  said  Robert  as  his  own  son,  and  would  very  amply  pro- 
vide for  him  the  smd  Robert.  And  the  said  Robert  in  fact 
says,   that  he  the  said  Robert^  confiding  in  the  said  promise 


QUa 

OsBORNft 

U.  llOGERS. 

In  considera  • 
tion  plaintif!' 
would  serve  the 
said  WniiaTxi,  he 
undertook 
amply  to  pro- 
vide for  him. 


there  was  an  express  request  at  the  time, 
itwouAd  in  all  cases  be  sufficient  to  sup- 
port a  subsequent  promise ;  and  how- 
ever the  declaration  might  be  sufficient 
after  a  verdict,  yet  it  was  not  so  after 
a  judgment. by  default,  aiid  the  judg- 
tnent  was  reversed.  2  Str.  933.  Haj^es 
V.  Warren,  S*  C.  2  Barnard.  Rep. 
K.  D.  55.71. 140.  Secantea,  228  note. 
Andtbough  proof  of  aprecedentrequest» 
iu  most  cases,  necessarily  arises  out  of 
the  circumstances  of  the  transaction, 
yet  it  is  sometimes  necessary  to  prove 
the  request  by  express  evidence.  As 
where  tenant  from  year  to  year  of  a 
bouse,  at  a  yearly  rent,  became  a  bank- 
rupt in  the  middle  of  the  year,  and  his 
assignees  entered  and  kept  possession 


for  the  remainder  of  the  year,  it  was 
held  that  the  landlord  could  not  main- 
tain an  action  for  use  and  occupation 
against  the  assignees,  for  the  bankrupfs 
occupation  as  well  as  their  own,  with- 
out proving  their  request  for  the  bank- 
rupt to  occupy  during  the  time  that 
elapsed  before  the  bankruptcy.  2  H. 
Black.  319.  Naish  v.  Tailock.  [h]  '  So 
where  a  person  pays  money  to  another 
upon  my  account  without  my  request, 
assumpsit  will  not  lie  without  an  ex- 
press promise  to  repay  it ;  for  I  may 
have  a  good  reason  to  resist  tlie  pay- 
ment of  the  money,  and  another  person 
shall  not  pay  it  for  me,  whether  I  will 
or  not.  1  Term  Rep.  20.  Stokes  v. 
Letvis.  [c] 


[b2  The  case  of  Richardson  v.  Hail, 
1  Bred,  fir  Bing.  50.  was  determined  on 
the  same  principle,  it  beii>g  there  held 
tCiat  a  husband  is  not  liable  to  be  sued 
alone  for  the  use  and  occupation  of  a 
bouse  by  his  wife  dum  sola,  as  it  cannot 
be  said  that  she  occupied  at  his  re- 
quest. 

[c]  It  should  seem  that  an  express 
promise  is  not  necessary  in  such  a  case, 
and  that  where  it  has  been  made,  the 
action  is  not  sustainable  on  account  of 
die  promise  considered  as  a  promise,  but 
on  account  of  its  amounting  to  a  subse- 
quent assent ;  which  if  given  in  any 
other  form  of  words  than  that  of  a  pro- 
mise, or  by  any  other  act  whatever, 
would  be  equally  strong  evidence  of  a 
previous  request,  upon  the  maxim 
Vol.  I 


**  omnisraiihahitio  retrotrahitur  ci  man* 
dato  aquiparatur"  For  instance,  if  the 
payment  made  by  the  plaintiff  be  com- 
pulsory, the  law  raises  an  implied  pro- 
mise on  the  part  of  the  defendant  to 
repay  him ;  and  the  compulsion  is  evi- 
dence of  the  request.  Therefore, 
where  one  is  surety  for  another,  and  is 
compelled  to  pay  the  whole  debt,  he 
may  maintain  an  action  of  assumpsit  for 
money  paid,  without  any  actual  re- 
quest or  promise  on  the  part  of  the  de>^ 
fendant.  2  T.  R.  100.  Tonssaint  v. 
Martinnant.  So  where  two  or  more 
persons  are  sureties  for  another,  and 
one  of  them  is  compelled  to  pay  the 
whole  debt,  an  action  for  money  paid 
lies  against  the  co-sureties  for  their  re- 
spective  proportions,    on   the  implied 
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OSBORMB 

V*  Rogers. 

^ , ^ 

Avennent  that 
plnintiff  went 
into  his  service, 
and  served  him 
until  such  a  time 
without  any 
salaiy; 


and  afterwards 
the  said  William 
died. 


and  undertaking  of  the  said  WiUiam  in  form  aforesaid  made^ 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  London 
aforesaid  in  the  parish  and  ward  aforesaid,  went  into  the  ser- 
vice of  the  said  WiUiam^  and,  at  London  aforesaid  in  the  pa- 
rish and  ward  aforesaid,  served  the  said  WiUiam  from  thenoe 
^  until  the  first  day  of  Naoember  in  the  16th  year  of  tlie  reign 
of  our  lord  Charles  the  Second  now  king  of  Imglandy  and 
during  all  the  said  time  bestowed  his  labour  and  care  in 
and  about  the  business  of  the  said  WiUiam  with  the  greatest 
diligence,  without  any  reward  or  salary  therefore  given  to 
him  by  the  said  WiUiam^  and  that  the  said  WiUiam  after- 
wards, to  wit,  on  the  9th  day  of  December  in  the  1 8th  year  of 
the  reign  of  our  said  lord  the  now  king,  at  London  aforesaid 
in  the  parish  and  ward  aforesaid,  died  intestate  (2),  and  pos- 


(2)  Hence  it  appears,  that  the  de- 
fendant was  executor  de  son  tort ;  for  it 
is  stated  that  Weston  died  intestdte,  and 
consequently  the  defendant  could  not 
be  a  rightful  executor ;  not  that  it  was 
at  all  necessary,  nor  is  it  usual,  to  state 
in  the  declaration,  whether  the  de- 
ceased died  intestate,  or  made  a  will. 
However,  as  it  is  so  stated,  it  may 
not  be  improper  to  observe,  that  if 
a  man  intermeddles  with    the  goods 


of  an  intestate,  without  taking  out 
administration,  he  is  an  executor  de  son 
tort ;  and  the  slightest  circumstance  of 
intermeddling  is  sufficient  to  make  him 
so.  Dy.  166.  b*  in  margine.  2  Term 
Rep.  100.  Padget  v.  Priest,  [d]  He 
cannot  retain  for  his  own  debt,  other- 
wise the  creditors  of  the  intestate  would 
be  running  a  race  to  take  possession  of 
his  goods,  without  obtaining  administra- 
tion to  him;  and  therefore  if  such  an 


request  and  promise.  2  Bos.  &  Pull. 
268.  CotveU  v.  Edwards.  Ibid.  270. 
Deeritig  v.  Lord  WincheUea.  So  by 
bail  against  their  principal.  5  Esp.  171> 
Fisher  v.  FeU&vos.  So  by  the  owner  of 
goods  distrained  for  rent  on  the  de- 
fendant's premises,  and  redeemed  by 
the  plaintiff.  8  T.  R.  308.  »ExaU  v. 
Partridge.  But  if  the  defendant  be- 
come surety  for  a  third  person  at  the 
instance  of  the  plaintiff,  and  the  plain- 
tiff pay  the  debt,  he  cannot  sue  the 
defendant  for  contribution.  2  Esp.  478. 
Turner  y.Davies.  And  in  all  cases 
the  plaintiff  must  have  actually  paid 
money  to  enable  him  to  maintain  this 
action.  1 1  East,  52.  Moore  v.  Pyrke. 
2  B.  &  A.  5] .  Maxwell  v.  Jameson. 
Id]  2  T.  R.  fiH7.* Edwards  v.  Har- 


ben.  Although  a  person  cannot  be 
charged  as  executor  de  son  tort  while 
he  acts  under  a  power  of  attorney  made 
to  him  by  one  of  several  executors  who 
has  proved  the  will,  yet  if  he  continue 
to  act  after  the  death  of  such  executor, 
he  may  be  charged  as  executor  de  son 
tortt  though  he  act  under  the  advice 
of  another  of  thQ  executors  who  has 
not  proved.  4  M.  &  S.  175.  Cottle  v. 
Aldrich.  But  there  are  many  acts 
which  a  stranger  may  do  without  incur- 
ring the  hazard  of  being  considered  an 
executor  de  son  tort ;  as  directing  the 
funeral,  making  an  inventory  of  the 
deceased's  property,  providing  necessa- 
ries for  his  children,  and  other  acts  of 
charity.  Toller's  Law  of  Executors, 
3d  edition,  p.  41. 


Trin.  22  Can  II.  ftegis. 
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sessed  of  a  real  and  personal  estate  together,  to  the  value  of     Osborne 
S0,000/.  and  more,  and  had  no  children  of  bis  own.     Yet  ,^'  ^^^^^\ 
the  said  William^  at  the  time  of  his  death,  oi*  at  any  time  in  Breach, 
his  lifetime,  after  the  making  of  the  said  promise  and  under- 
taking hitherto,  did  not  very  amply  provide  for  the  said  Bobertj 
nor  give  to  the  said  Robert  any  compensation  for  his  said  ser- 
vice, except  the  sum  of  20/.;  which  was  not  a  sufficient  com- 
pensation for  his  said  service,  (although  to  do  this  he  the  said 
William  in  his  lifetime,  and  the  said  George  after  the  death  of 
the  said  WiUiamj  to  wit,  on  the  first  day  of  January  in  the 
^Oth  year  of  the  reign  of  our  said  lord  the  now  king,  at  Lon- 
don aforesaid  in  the  parish  and  ward  aforesaid,   was  often 
requested  by  the  said  Robert)-;  wherefore  he  the  said  Robert 
says  that  he  is  worse,  and  has  damage  to  the  value  of  1000/. : 
and  therefore  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  Wednesday  next  after  fifteen  Imparlaiw. 
days  of  Easter  in  this  same  term,  until  which  day  the  said 
George  Rogers  had  leave  to  imparl  to  the  said  bill,  atid  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster^  comes  as 
well  the  said  Robert  by  his  said  attorney,  as  the  said  Geoige  by 
Adlard  Wiiby  his  attorney. 

Antl  the  said  George  defends  the  wrong  and  injury  when,  Pie»- 
&c«  and  says,  that  the  said  Robert  ought  not  to  have  or  main- 
tain bis  said  action  thereof  against  him,  because  he  says  that 


executor  pleads  a  retainer  to  satisfy  his 
own  debt,  the  plaintiff  may  reply  that 
he  is  an  executor  de  son  tort.  Yelv.  137. 
Alexander  v.  Lane>  [«]  See  the  form 
of  such  a  replication.  Lib.  Plac.  156. 
pi. 98.  1  Mod.Ent.  199.  Forhecanoply 
he  charged  in.  the  writ  and  declaration 
as  executor  generally^  for  there  is  no 
other  form,  whether  he  be  a  rightful  or 
a  wrongful  executor.  5  Rep.  31  a. 
Coulter  %  case.  1  Mod.  208.  Prince  v. 
Rfrwsoa.  S.  C.  2  Mod.  51.  But  if  he 
afterwards,  even  pendente  lite^  obtains 
administration,  he  may  retain,  for  it  le- 


galizes those  acts  which  were  tortious 
at  the  time.  2  Vent.  180.  Pyne  v.  Wpot- 
land.  Sty.  837.  Williamson  v.  Nor- 
mch,  \_f'\  And  therefore,  if,  subse'* 
quent  to  the  replication  that  he  is  exe- 
cutor de  son  tort f  he  obtains  administra- 
tion, he  may  rejoin  that  fact  by  way  of 
plea  puis  darrein  continuance,  for  it  is 
consistent  with  the  retainer  in  the  plea. 
2  Str.  1106.  Vaugkan  v.  Broton.  S.  C. 
Andr.  328.  And  if  he  plead  plene  ad- 
ministravit,  he  shall  not  be  charged  be- 
yond the  assets  which  came  to  his  bands. 
Dy.  166.  b.  in  margine.  [g] 


W  3  T.  R.  586.  Curtis  v.  Vernon. 

in  Ibid. 

Ig]  A  creditor  taking  goods  in  pay- 
ment from  an  executor  de  son  tarty  can- 
not protect  himself  against,  thu  rightful 


executor,  although,  if  the  payment 
be  just,  he  shall  be  recouped  in  da- 
mages. 4  East,  441.  Monnlford  v. 
Gibson, 
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Osborne  versus  Rogers, 


OsboRnb 
o.  Rogers. 


Plaintiff  went 
into  the  service 
of  the  said  W. 
on  the  day  spe- 
cified in  the 
declaration,  and 
continued 
therein  until 
Slst  Dec  1658. 


▼ice  of  the 
deceased 
and  traverses 
the  service  for 
the  whole  time 
in  thededara. 
tion. 

•[  ^66   ] 


well  and  true  it  is  that  the  said  Robert  did  come  into  the  serr 
vice  of  the  said  William  on  the  said  21st  day  of  March  in  the 
said  year  of  our  Lord  1647  in  the  said  declaration  above  spe- 
cified, and  did  continue  in  the  service  of  the  said  William 
until  the  last  day  of  December  in  the  year  of  our  Lord  1658^ 
during  which  said  time  he  the  said  William^  at  London  afore- 
said in  the  parish  and  ward  aforesaid,  did  very  amply  provide 
for  the  said  Robert  meat  and  drink,  and  did  also  pay  to  the 
said  Robert  the  sum  of  8^  of  lawful  money  of  England  yearly 
Plaintiff  on  Slst  for  his  salary.     And  the  said  George  further  says  that  the  said 
SS^e  Mr.^  ^^^  ^^  *e  sa>^  Jast  day  of  December  in  the  said  year  of 
our  Lord  1658,  at  London  aforesaid  in  the  parish  and  ward 
^aforesaid,  voluntarily  quitted  the  service  of  him  the  said  nil- 
Ham  Weston  ;  without  this,  that  he  the  said  Robert  did  serve 
the  said  William  until  the  first  day  of  November  in  the  l6th 
year  of  the  reign  of  our  said  lord  the  now  king  in  the  declar- 
tion  of  the  said  Robert  above  mentioned ;  and  this  he  is  ready 
to  verify :  wherefore  he  prays  judgment  if  the  said  Robert 
ought  to  have  or  maintain  his  said  action  thereof  against  him, 
&c.     (Demurrer  in  the  usual  form.)     And  for  causes  of  de- 
murrer in  law  upon  the  said  plea,  he  the  said  Robert,  accord- 
ing to  the  form  of  the  statute  in  such  case  lately  made  and 
provided,  shews,  and  to  the  court  here  sets  forth  the  causes 
following,  that  is  to  say :   that  the  said  George  has  traversed 
matter  in  a  case  not  traversable,  and  that  the  said  plea  wants 
form.    (Joinder  in  demurrer.)     But  because  the  court  of  our 
said  lord  the  now  king  here  is  not  yet  advised  of  giving  their 
judgment  of  and  upon  the  premises,  a  day  thereof  is  given  to 
the  said  parties  before  our  lord  the  king  at  Westminster^  until 
Friday  next  after  the  Morrow  of  the  Holy  Trinity,  to  hear 
thdr  judgment  of  and  upon  the  premises,  because  the  court 
of  our  said  lord  the  now  king  here  is  thereof  not  yet,  &c.     At 
which  day  before  our  lord  the  king  at  Westminster  come  the 
said  parties  by  their  said  attomies ;  whereupon  all  and  singu- 
lar the  premises  being  seen,  and  by  the  court  of  our  lord  the 
now  king  here  diligently  examined  and  more  fully  understood, 
and  mature  deliberation  being  thereof  had,  because  it  seems 
to  the  court  of  our  lord  the  now  king  here  that  the  said  plea 
in  manner  and  form  aforesaid  above  pleaded,  and  the  matter 
in  the  same  contained,  are  not  sufiicient  in  law  to  bar  the  said 
Robert  Osborne  from  having  his  said  action  thereof  against  the 
said  George,  it  is  considered  that  the  said  Robert  ought  to  re- 
cover his  damages  against  the  said  George  on  occasion  of  the 


Special 
demurrer. 


Defendant 
has  traversed 
a  matter  not 
traversable. 
Curia  odvaare 
9uU. 
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Judgment  fqr 
the  plaintiff. ,. 
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premises :  bat  because  it  is  unknown  to  the  court  of  our  said     Osborne 
lord  the  now  king  here  what  damages  he  the  said  Bobert  has  ,^'  RoogaS'^ 
sustained  on  occasion  of  the  premises,  therefore  the  sheriff  is  ^^t  of  mquhy 
commanded  that,  by  the  oath  of  twelve  good  and  lawful  men  •warded. 
of  his  bailiwick,  he  should  diligently  inquire  what  damages  he 
the  said  Bobert  has  sustained,  as  well  on  occasion  of  the  pre- 
mises, as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  and  the  inquisition  which,  &€•  he  should 
send  to  our  lord  the  king  at  Westminster  on  day  next 

after  under  the  seal,  &c.  and  seals,  &c.  together 

with  the  writ  of  our  said  lord  the  now  king  to  him  thereof 
directed.  The  same  day  is  given  to  the  said  Robert  there,  &c. 


Osborne  versits  Rogers,  Executor  of  Weston.  Case  40. 

jlSSUMPSIT.  —  The  plaintiff  declares  that  he  had  served  S.C.  2^KeK 

one  John  Weaver  for  three  years  next  before  the  21st  day  git  iii  considcr- 
of  March  in  the  year  of  our  Lord  1647,  and  in  that  service  ation  plaintiff 

,,.,,  lit.  .1  -1  .         would  serve 

had  gamed  60^  a-year ;  and  he  being  so  m  the  said  service,  defendant's  tes* 
the  said  testator  Weston,  in  consideration  that  the  plaintiff  at  J^^^^ro^ 
his  request  would  serve  the  said  WiUiam  Weston,  and  bestow-  vide  for  him, 
his  work  and  care  in  and  about  the  business  of  the  said  Wil-  ^^^  ^ 
Ham,  undertook  and  promised  the  plaintiff  that  he  the  said  from  2ist  of 
miliam  would  receive  him  the  said  Robert  Osborne  into  the  ^"not.?664! 
service  of  him  the  said  WiUiam,  and  look  upon  him  the  said  Defendant 
Robert  as  his  the  said  WiUiam^s  own  son,  and  very  amply  pro-  pjajntiff  Jrved 
vide  for  him  the  said  Robert,     And  the  plaintiff  avers  in  fact,  from  the  said 
that  he,  giving.credit  to  the  said  promise,  upon  the  said  21st  March  to^sut 
day  oi  March  1647,  went  into  the  service  of  the  said  Weston  o*"  Decembor 
the  testator,  and  served  him  in  that  service  from  thence  until  left  his  service, 
the  first  day  of  November  in  the  16th  year  of  the  now  kinsr,  and  traverses 

J   1.         II     1  .  .1  J.I.  .  1    1.  that  he  served 

and  for  all  that  time  with  great  diligence  bestowed  his  care  tUi  tiie  ut  of 

and  labour  in  and  about  the  business  of  the  said  William  November,  this 
.  IS  a  bad  tra- 

Without  any  reward  or  salary  to  him  by  the  aforesaid  William  verse. 
Weston  therefore  given.  And  the  plaintiff  further  avers  that 
the  said  Weston  the  testator  afterwards,  to  wit,  on  the  9th  day 
of  December  in  the  18th  year  of  the  now  king,  died  intestate, 
and  possessed  of  a  real  and  personal  estate  to  the  value  of 
S0,000^.  and  upwards,  and  had  no  children;  and  then  the 
plaintiff  assigns  the  breach,  that  tlie  testator  had  not  hitherto 
amply  provided  for,  nor  given  to  him  any  oompensation  for 

Ggs 
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OsTORNB     bis  said  service^  except  the  sum  of  90L  whkk  waa  not  a  snffi- 
V*  Roogna»  ^j^m  compensation  for  bis  said  service,  although  the  testator 
r  268  1      '^  ^^^  lifetime^  and  the  defendant  afterwards,  were  thereto 
requested,  to  the  plaintiff's  damage  of  1000/.    The  defend- 
ant pleads  in  bar  of  the  action,,  that  well  and  true  it  was  that 
the  said  plaintiff  on  the  said  21st  day  of  March  in  the  said 
year  of  our  Lord  1647,  went  into  the  service  of  the  said  tes- 
tator, and  continued  in  the  said  service  until  the  last  day  of 
December  in  the  year  of  pur  Lord  1658,  during  which  time 
the  said  testator  amply  provided  for  the  plaintiff  meat  and 
drink,  and  paid  him  8/.  yearly  for  his  salary.    And  the  de- 
fendant further  said  that  the  plaintiff,  upon  the  said  last  day 
of  December  in  the  year  of  our  Lord  1658  aforesaid,  volunta- 
rily quitted  the  service  of  the  said  testator,  without  this,  that 
the  plaintiff^  served  the  said  testator  until  the  first  day  otNo^ 
vember  in  the  16th  year  of  the  now  king;  and  this,  &c.  there- 
fore, &c. :  upon  which  plea  in  bar  the  plaintiff  demurs  in  law,, 
and  shews  for  cause  that  the  defendant  had  traversed  a  matter 
not  traversable. 

And  it  was  moved  by  Janea  and  Saunders  of  counsel  with 
the  plaintiff^  that  tlie  plea  was  bad,  because  the  defendant 
by  his  plea  with  the  traverse  hath  put  only  jMir^  of  the  time 
of  the  service  in  issue,  namely,  whether  the  plaintiff  served 
for  any  longer  time  than  from  the  last  day  of  December  1658; 
so  that  as  to  the  whole  time  beforcy  for  which  the  plaintiff  ought 
also  to  have  a  recompence,  the  defendant  has  tendered  no 
issue.     And  although  the  defendant  hath  alleged  that  the 
plaintiff  had  a  recompence  for  that  time,  yet  it  ought  not  to 
conclude  the  plaintiff,  but  he  should  still  be  at  liberty  ta 
reply  either  that  he  had  not  any  such  recompence^  or  that 
the  recompence,  supposed  by  the  defendant  to  be  given,  was 
too  small.     But  here  the  defendant  by  his  traverse  has  to- 
tally excluded  the  plaintiff  firom  taking  any  such  is^ue.     And 
yet,  suppose  the  plaintiff  did  not  serve  qfter  the  said  last  day 
of  December  1658,  still  he  ought  to  recover  for  the  time  that 
he  served  before^  if  he  was  not  satisfied  for  it;  but  now  the 
plaintiff  cannot  put  it  in  issue  whether  he  served  before  or  not» 
or  whether  he  was  satisfied  for  such  service  or  not,  if  the 
Defendmt  can-  defendant's  traverse  shall  be  good.     And  this  is  only  an  ac- 

not  make  part       •  •  --I'l^  •  i 

of  his pieaan  ^^^^  upon  the  case,  in  which  damages  are  to  be  recovered^ 
inducement  to  which  are  divisible  and  proportionable  according  to  the 
the  residue  of  l<^ngth  of  time  that  the  plaintiff  served,  and  therefore  the 
the  deciaraaon.  defendant  Cannot  make  one  pfirt  of  the  t'mie  of  the  plaintiff's 
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service  serve  lor  an  inducement  to  traverse  the  other  as  he  has     Osborne 
done  here  (1);  as  in  1  Bulstr.  116.   Yelv.225.     Nea>hally.  ,^'  RoGgRg-^ 
Bamardj  action  upon  the  case  for  stopping  three  lights,  the  see  Com.  Dig. 
defendant  justified  the  stopping  of  two,  and  traversed  that  he  Pleader  (G], 


(1)  The  first  objection  is,  that  the 
plea  pleaded  with  the  traverse  is  no 
answer  to  the  tohole  matter  contained 
in  the  declaration,  as  it  ought  to  be; 
see  ante,  p.  28.  note  (3)»  Earl  of  Man" 
c/i€6ter  ▼•  Vale.      In  this  action  die 
plaintiff  is  entitled  to  recover  such  da- 
mages as  he  shall  be  found  to  deserve,  as 
well  from  the  nature  of  his  employ- 
menty  as  the  time  he  continued  in  it ; 
the  plaintiff  is  not  bound  to  prove  his 
service  for  the  tohole  time  laid  in  the 
declaration ;  if  he  proves  a  service  for 
a  shorter  time,  that  is  sufficient,  and  the 
recompence  will  be  proportionate  there- 
to.    It  is  therefore  obvious,  that  it  is 
no  defence  to  an  action  of  this  kind  to 
say,  that  the  plaintiff  did  not  serve  for 
part  of  the  time  mentioned  in  the  de- 
claration, and  that  is  the  only  point  put 
in  issue  by  the  traverse  i  and  besides, 
the  plaintiff  by  this  traverse  is  put  to 
all  the  inconvenience  pointed  out  in  the 
argument  of  the  counsel.     Considering 
the  plea  in  this  light,  it  may  be  said 
that  the  traverse  is  more  narrow  than 
it  ought  to  be.     See  Com.  Dig.  Pleader 
(G.  16).  —  But  where  the  defendant's 
plea  extends  to  something  else,  as  well  as 
the  matter  in  the  declaration,  the  plain- 
tiff may  narrow  his  traverse,  and  con- 
fine it  to  that  which  is  an  ansiver  to  the 
declaration.     As  if  in  trespass  in  A.y 
the  defendant  pleads  a  right  of  com- 
mon pur  cause  de  vicinage  in  A,  and  i?., 
the  plaintiff  may  traverse  the  right  in 
A*  only,  without  traversing  the  right 
in  B.  1  Wils.  338.  Griffith  v.  miliams, 
per  Denison  justice.      So  in   the  Year 
Book  K  H.  6.  18.  b.  abridged  in  Bro. 
Travers  per  sans  ceo,  156.  the  declara- 
tion in  forcible  entry  was  of  two  houses 


and  one  hundred  acres  of  land,  the  de- 
fendant pleads  that «/.  C  was  seised  of 
the  manor  of  D.  whereof  the  said  houses 
and  one  hundred  acres  of  land  are, 
and  from  time  whereof,  &c.  were,  parcel 
in  his  demesne  as  of  fee,  and  being  so 
seised,  held  the  same  manor  of  the  de- 
fendant by  homage,  fealty,  and  escu- 
age,  and  died  seised,  and  conveys  title 
to  the  manor  by  escheat,  and  gives 
colour  to  the  plaintiff  of  the  said 
houses  and  lands ;  the  plaintiff  in  his 
replication,  protesting  that  the  manor 
was  held  of  the  king,  makes  title  to 
himself  of  the  whole  manor,  and  that 
he  was  so  seised  of  the  said  houses  and 
land  until  the  defendant  disseised  him, 
and  traverses,  without  this,  that  the 
said  J.  C.  died  seised  of  the  said  houses 
and  one  hundred  acres  of  land,  in  man- 
ner and  form  as  the  said  defendant  has 
supposed.  It  was  objected,  that  the 
traverse  ought  to  have  been  of  J.  C.'s 
dying  seised  of  the  manor,  otherwise 
his  replication  was  repugnant,  for  every 
replication  ought  to  confess  and  avoid, 
or  traverse  the  plea  in  bar,  and  that  if 
the  plea  tender  an  averment,  it  ought 
not  to  be  answered  by  argument ;  the 
replication  did  not  deny  that  J.  C 
died  seised  of  the  manor,  nor  that  the 
houses  and  land  were  parcel  of  the 
manor,  therefore  a  traverse  of  the 
seisin  of  the  houses  and  land  was  in- 
consistent. But  the  court  held  the 
traverse  good,  for  the  plaintiff  was  not 
bound  to  traverse  any  thing  more  than 
that  which  the  plaintiff  complains  of, 
namely,  the  houses  and  land ;  and  per- 
haps the  houses  and  land  were  parcel 
of  the  manor  at  one  time  and  not  at 
another.  And  agreeable  hereto  is  the 
Gg  4 
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•OsBORHE     stopt  three  lights ;  the  plea  was  bod,  beeause  the  indocemcDC 
V.  R0GER9.   goes  only  to  part^  namely,  Iwo  lights  only ;  and  yet  the  toi- 
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verse  goes  precisely  to  all  the  three:  which  ought  not  to  be, 
because  if  the  defendant  hath  stopped  two  only,  and  not  tfare^ 


case  of  Harpur  and  Painter,    East. 
18  Geo.  3.  K.  B.  MSS.  which  was  an 
action  of  trespass,  guare  dausum /regit; 
tlie  defendant  pleaded  that  the  locus  in 
quo  was  parcel  of  a  large  waste,  and 
tliat  the  waste  was  the  soil  and  free- 
liold  of  Mr.  Basselt,  and  justified  as  his 
servant.    The  plaintiff  replied,  that  the 
loais  in  quo  was  the  soil  and  freehold  of 
Mr.  Pitt^  and  not  the  soil  and  freehold 
of  Mr.  Bassett.      The  defendant  de- 
murred  specially,  the  cause  of  the  de- 
murrer assigned  was,  that  the  replica- 
tion contained  no  traverse  of  any  thing 
asserted  in  tlie  plea,  but  of  what  was 
merely  argumentative.     Batt,  for  the 
defendant,  argued,  that  it  was  a  settled 
point  that  the  replication  must  traverse, 
or  confess  and  avoid  the  bar  directly. 
1  And.  166.      1  Leon.  77.  Zouch  and 
Bamfeld^s  case.     The  plaintiff  might 
have  traversed  that  the  locus  in  quo 
was  part  of  the  waste,  or  that  the  waste 
was  the  soil  and  freehold  of  Mr.  Bassett, 
&c.     He  has  not  done  this,  but  has 
traversed  what  was  merely  argumenta- 
tive, for  there  was  no  allegation  in  the 
plea  that  the  locus  in  quo  was  the  soil 
and  freehold  of  Mr.  Bassett,  and  cited 
Priddle  and  Napper  8  case,  11  Rep.  8  b. 
Chamhre  contrH  argued,  that  the  plain- 
tiff had  tendered  the  only  proper  issue. 
The  sole  point  contended  for  by  the 
defendant  was,  that  the  whole  waste 
belongs  to   Mr.  Bassett,  the  plaintiff 
only  says  part  is  Mr.  Pitfs;  if  he  had 
tendered  the  issue  that  the  whole  waste 
was  not  the  soil  and  freehold  of  Mr. 
Basset t,  it  would  have  been  immaterial, 
because  had  it  been  found  with  him, 
it  was  no  necessary  consequence  that 
any  part  belonged  to  Mr.  Pitt.    It  was 


objected  that  the  matter  put  in  issue 
was  no  assertion  :  that  cannot  be  stated 
without  shewing  the  plea  bad,  because 
it  was  equally  argumentative,  (see  S6 
H.  6.  19.  b.  20.  a.  per  Billing  accord- 
ingly)*    See  definition  of  an  issue,  Cro. 
Litt.  126.     It  IS  enough  if  the  party 
denies  the  substance  and  effect  of  what 
is  said  without  following  the  words  of 
the  other  party.     2  Salk.629.  GOberi  ▼. 
Parker.    In  11  Rep.  the  only  deter* 
mination  was  that  matter  of  Una  could 
not  be  traversed ;  with  regard  to  what 
is  there  said  of  ancient  demesne,  it  may 
be  answered,  that  it  can  only  be  so  by 
being  parcel  of  a  manor :  be  dted  the 
above-mentioned  case  from  Bro.  Tra- 
verse, 156.  Batt  in  reply :  The  averment 
is  as  distinct  here  as  that  in  Priddteand 
Napper,  that  the  locus  in  quo  is  parcel 
of  a  manor  which  was  ancient  demesne. 
The  issue,  if  found  for  plaintiff,  would 
have  been  material,  because  Mr,  Basseti 
claimed  it  only  as  parcel  of  the  waste» 
and  therefore  it  would  be  decisive  that 
the  whole  was  not  his.  Lord  Mansfield  £ 
The  point  in  dispute  is  whether  the  locus 
in  quo  be  the  soil  and  freehold  of  Mr. 
Bassett.    It  is  nothing  to  the  plaintiff 
whether  the  xnAole  waste  belongs  to  Mn 
Bassett.     Is  not  the  assertion  that  the 
tohole  is  his,  an  assertion  that  every  part 
is  so  ?  The  court  were  unani  mous  against 
the  demurrer,  but  on  some  particular 
circumstances  attending  the  case,  the 
defendant  was  allowed  to  withdraw  hia 
demurrer  and  take  issue.  —  Rut  the 
contrary  seems  to  have  been  held  ia 
Bradburn  v.  Kennerdale,  Carth.  164.; 
where  the  defendant  made  cognizance 
as  bailiff  to  Sir  P.  fV.  for  that  Sir  P. 
tempore  quo,  &c.   was  seised  of  the 
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yet  ill  an  action  upbn  the  case,  the  plaintiff  ought  to  recover  Osborkv 

damages  JTTO  tatUo;  but  he  will  be  deprived  thereof  by  such  p^Rooers, 

traverse,  if  it  should  be  good*     But  the  defendant  ought  ^ 
to  have  pleaded,  as  to  the  stoppbg  of  one  light,  not  guilty ; 


manor  of  A.  (of  which  the  locus  in  quo 
i8>  and  time  out  of  mind  was,  parcel), 
in  his  demesne  as  of  fee,  and  that  the 
defendant  as  bailiff  took,  &c.  damage 
feasant.  It  was  held  that  the  plaintiff 
could  not  traverse  the  seisin  in  fee  of 
the  hcus  in  quo,  because  there  was  no 
poMtHve  and  express  aUegaiion  that  Sir  P. 
foas  seised  qfthe  locus  in  quo,  but  only 
argumentaiively  and  by  consequence,  as  it 
was  parcel  of  the  manor.  There  is^ 
also  another  case  that  seems  contrary 
to  the  rule  above  mentioned,  namely, 
the  case  of  Morewood  and  fVood, 
4  Term  Rep.  157m  which  was  trespass  for 
breaking  and  entering  the  plaintiff's 
close  called  S.  C,  and  digging  stones 
therein,  &c.    Plea,  that  there  are  cer- 


tain wastes  lying  open  to  one  another, 
one,  the  close  in  which,  &c«  and  the 
other  called  S.  G. ;  and  prescribes  for 
the  liberty  of  digging  stones  in  both 
closes,  and  so  justifies,  &c.  Replica- 
tion traverses  the  prescription  in  S.  C^ 
the  close  in  which,  &c.  only ;  Rejoin- 
der, tendering  issue  on  the  prescription 
in  botli.  Plaintiff  demurs.  The  court 
held  that  the  plaintiff  could  not  narrow 
his  traverse  by  confining  it  to  the  pre- 
scription in  S*  C.  only ;  but  was  bound 
to  traverse  the  ivhole  prescription. 
Perhaps  this  last  case  may  be  distin- 
guished by  its'  being  aprescr^ion  which 
in  its  nature  is  intire,  and  therefore 
cannot  be  denied  in  part,  but  the  whole 
must  be  traversed.  [A] 


[A]  The  principal  argument  which 
was  relied  on  in  that  case,  both  by  the 
counsel  for  the  defendant  and  by  the 
court  was,  that  the  plaintiff,  by  narrow- 
ing the  prescription,  had  deprived  the 
defendant  of  the  means  of  proving  his 
right  by  evidence  of  acts  of  ownership 
exercised  intheoM^r  close  called  S.G; 
which  evidence  he  was  entitled  to  ad- 
duce, having  stated  in  his  plea  the  con- 
nexion between  S»  C  and  S.  G. ;  if  the 
plaintiff  meant  to  deny  that  connexion, 
he  should  have  traversed  the  averment 
of  it;  if  not,  he  should  have  traversed 
the  whole  prescription,  and  so  admit- 
ted  the  connexion*  This  argument  as- 
sumes that  upon  the  narrow  traverse 
the  defendant  would  not  have  been  at 
liberty  to  have  adduced  evidence  of  the 
connexion  between  $•  C.  and  jS.  G.,  and 
then  to  have  established  his  right  upon 
iS.  C.  by  evidence*  of  the  exercise  of  it 
upon  S,  G.  .*  which  point  seems  not  to 
^be  clear,  inasmuch  as  the  whole  of 


such  evidence,  taken  togetlier,  would 
go  directly  to  prove  the  issue  on  the 
record.  In  this  view  of  the  case,  it  is 
directly  contrary  to  Harpur  v.  Painter. 
With  respect  to  the  entirety  of  pre- 
scriptions, the  above  cited  case  of 
GriJUh  V.  WiUiams,  1  Wils.  338.,  de- 
cides that,  where  a  prescription  con- 
sists of  two  parts,  as  of  a  right  to  toll, 
and  also  to  distrain  for  it,  either  part 
may  be  traversed.  A  party  does  not 
fail  by  proving  a  larger  prescription 
than  that  which  is  put  in  issue ;  but  it 
is  essential  that  he  should  prove  a  pre- 
scription to  the  full  extent  of  that 
which  is  put  in  issue,  otherwise  the 
consequence  would  be,  that  the  record 
would  be  evidence  of  a  right  which  had 
been  expressly  disproved  at  the  trial. 
See  1  Campb.  309.  Rogers  v.  AUen, 
and  the  note  there.  9  East,  185. 
KingsmiU  v.  BulL  4  Campb.  189. 
The  Jfiing  v.  Marquis  of  Buckingham. 


269  a 


OSBORNK 

V.  RooERa. 

V , ' 

Defendant 
should  have 
pleaded  as  to 
part  of  the  time 
in  the  declara- 
tion, that  the 
plaintiff  had 
received  a  re- 
compencc,  and 
as  to  thorcst 
that  he  did  not 
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and  as  to  the  other  two^  pleaded  his  justification,  and  relied 
upon  it,  and  then  every  part  of  the  wrong  supposed  by  the 
plaintiff  would  be  put  in  issue.  So  here  the  defendant  ought 
to  have  pleaded  his  matter  in  two  pleas,  viz.  one  plea,  that 
for  the  time  that  the  plaintiff  served,  until  the  last  day  of  De^ 
cembcr  1658,  he  had  received  a  recompence;  and  this,  &c^ 
wherefore,  &c. :  and  another  plea,  that  the  plaintiff,  after  the 
said  last  day  of  December  1658,  did  not  serve  in  manner  and 
form,  &C.  and  this,  &a  wherefore,  &c.  And  so  the  whole 
case  would  come  in  issue,  but  now  the  traverse  has  prevented 
it  Likewise  the  traverse  itself  is  not  good  for  anodier  rea- 
son, namely,  because  the  defendant  had  precisely  traversed 
the  whole  time  from  the  last  day  oS  December  1658  until  die 
first  day  of  NaoenAer^  in  the  16th  year  of  the  now  king; 
therefore  if  the  plaintiff  had  taken  issue  upon  it,  he  would 
have  been  bound  to  prove  the  service  for  the  txhole  time, 
otherwise  he  would  not  recover  any  thing ;  whereas,  if  be  had 
in  fact  served  for  any  part  of  the  said  time,  he  ought  to  have 
recovered  pro  tarUo.  And  upon  issue  joined  upon  this  tra- 
verse, if  the  plamtiff  prove  that  he  had  served  &r  one,  two^ 
threes  or  more  years,  yet  if  he  does  not  prove  that  he  served 
until  the  first  day  of  Ncvember  in  the  16th  year  of  the  now 
king,  the  issue  would  be  against  him,  although  the  merits  of 
the  cause  were  for  him  (2) ;  and  for  these  reasons  it  was  con- 
cluded that  the  defendant's  plea  was  bad. 


(2)  And  in  this  point  of  view  the 
traverse  is  larger  than  it  should  be; 
see  Com.  Dig.  Pleader  (6. 15).  See 
also  post,  312.  Rex  v.  Kilderby,  note  (5). 
2  Saund.  206.  Goram  v.  Sweeting* 
2  Str.  818.  6  Resolution.  Palmer  v. 
Ekins. 

Though  a  question  of  this  kind  can* 
not  arise  in  an  action  of  assumpsit  at 
this  day,  because  the  plea  would  now 
be  only  non  assumpsit;  yet  the  reason 
and  principles  of  this  case  are  appli- 
cable to  every  case  of  a  similar  kind^ 
where  the  matter  alleged  in  the  adverse 
pleading  is  in  its  nature  separate  and 
divisible,  and  the  party  entitled  to  a 
proportionate  recompence  for  so  much 
as  he  can  prove.    The  declaration  too 


in  this  case  is  different  from  the  present 
form ;  for  instead  of  a  special  count, 
the  declaration  would  now  only  con- 
tain the  common  counts  for  work  and 
labour  and  upon  a  quantum  meruU; 
but  at  this  time  there  were  no  general 
counts  for  work  and  labour,  or  for  goods 
sold  and  delivered,  and  the  like.  And 
Lord  H6U  used  to  say  that  he  was  a 
bold  man  that  first  ventured  on  them, 
though  they  are  now  every  day*8  expe- 
rience.  2  Str.  933.  See  Cro.  Jac. 
206.  Woodford  v.  Deacon.  Ibid.  642. 
Mayor  v.  Harre.  1  Sid.  182.  Cooke  v. 
Sambume.  Carth«  276.  Hibberi  v. 
Courthope.  However  the  principle  of 
this  case  may  be  usefully  applied  to 
other  cases,  [t] 


[t]  Where  a  man  does  work  for  an-    that  otlier  dies  without  leaving  him 
Other  in  expectation  of  a  legacy,  and    any,  he  cannot  sue  the  executor  for 
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And  so  was  the  opinion  of  the  whole  oourt^  and  judgment 
given  for  the  plaintifl^  and  a  writ  of  inquiry  awarded.  —  JFiit- 
ntngton  and  Coleman  for  the  defendant ;  but  they  could  not 
say  much  to  maintain  the  plea. 


<mb 
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work  and  labour.  2  Str.  728.  Osbom 
V.  Governors  of  Gui^*s  Hospital,  The 
general  counts  may  be  resorted  to  in 
all  cases  where  the  contract  is  executed, 
and  nothing  remains  to  be  done  but  the 
payment  of  money.  12  East,  1.  Leeds 
V.  Burrows.  1  Bos.  &  Pull.  ^97.  Poul^ 
ter  V.  Killingbeck. 

But  where  the  special  contract  re- 
mains unperformed^  even  by  the  fault 
of  the  defendant,  the  declaration  must 
still  be  special ;  2  East,  145.  HuUe  ▼. 
Heightman :  therefore  where  goods  are 
sold  to  be  paid  for  by  a  bill,  and  the 
purchaser  refuses  to  give  the  bill,  the 
declaration  must  be  special ;  4  East, 
U7.  Mussen  ▼.  Price.  S  Bos.  k  Pull. 
582.  Button  ▼.  Sohmonsoni  9  East, 
498.  Hoskins  v.  Duperoy  i  unless  the 
plaintiff  wait  till  the  bill  would  have 
become  due,  if  it  had  been  given; 
4  East,  149.  note.  Miller  v  Shatoe^  per 
Chambre  J.  1  N.R.  330.  Brooke  v. 
White;  or  where  a  bill  is  given  in 
payment  for  goods  and  refused  accept- 
ance. 7  Taunt  312.  HicJding  v.  Hardjf. 
1  B.  Moore,  61.  S.C.  So  where  the 
defendant  contracted  to  transfer  stock 
on  a  certain  day  to  the  plaintiff,  but 
failed  to  perform  his  contract:  upon 
which  the  plaintiff  bought  the  stock, 


and,  to  recover  the  consequent  loss 
sustained  by  him,  brought  an  action 
against  the  defendant  for  money  paid. 
It  was  held,  that  such  action  was  not 
maintainable,  as  the  plaintiff  should 
have  declared  specially  on  the  contract. 
1  Bam.  &  Cress.  268.  Light/bot  v. 
Creed.  So  where  the  contract  is  re« 
scinded,  any  money  which  has  been 
paid  under  it  may  be  recovered  back 
in  an  action  for  money  had  and  re* 
ceived.  1  T.  R.  1 33.  Totoers  v.  BarretL 
5  East,  449.  Hunt  v.  Silk.  7  T.R.  181. 
Giles  V.  Edvoards,  The  difference  be- 
tween those  cases  where  the  contract  is 
open,  and  where  it  is  not  so,  is  this : 
if  the  contract  be  rescinded,  as  where 
by  the  terms  of  it,  it  is  left  in  the 
plaintiff's  power  to  rescind  it  by  any 
act,  and  he  does  it ;  or  where  the  de- 
fendant afterwards  assents  to  its  being 
rescinded,  the  plaintiff  is  entitled  to 
recover  back  his  money ;  and  then  an 
action  for  money  had  and  received  will 
lie ;  but  if  the  contract  be  open,  the 
plaintiff's  demand  is  not  for  the  whofe 
sum,  but  for  damages  arising  out  of  the 
contract,  and  then  he  must  state  the 
special  contract.  1  Term*  Rep.  133.  per 
Buller  J.  1  N.R.  351.  Cooke  v.  Mun- 
stone.    I  Doug.  23.  Weston  y.Dovones. 


Dominus  Rex  versus  Sutton. 
Hil.  19  &  20  Car.  II.  Reg.  5.  Inter  placita  Regis. 


Warwidaluref 
to  wit. 


I  Tl  E  it  remembered,  that  Sir  Thomas  Fansh  aw 
-^^  knight,  coroner  and  attorney  of  our  lord  the 
king  in  the  court  of  our  said  lord  the  king  before  the  king 
himself,  who  prosecutes  for  our  said  lord  the  king  in  this  be- 
half, in  his  proper  person  came  here  into  the  court  of  our 
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369  c  .  Rex  versus  Sutton. 

Rex  v.       said  lord  the  king,  before  the  king  himself  at  Westminsier^  oo 
,  SuTTOK.  ^  Fridm^  next  after  the  Morrow  of  the  Hoh^  Trinity  last  past, 
'  and  for  our  said  lord  the  king  brought  here  into  the  court  of 

our  said  lord  the  king,  before  Uie  king  himself,  then  there  a 
Infomiation  set  certain  information  igainst  John  Stdton,  late  of  Paylton^  in 
the  county  of  Warwick^  yeomaui  which  said  information  fol- 
lows in  these  words,  to  wit :  Be  it  remembered,  that  Sir  Tlu>- 
mas  FanshceWf  knight,  coroner  and  attorney  of  our  lord  the 
king,  in  the  court  of  our  said  lord  the  king,  before  the  king 
[  270  ]  himself  who  for  our  said  lord  the  king,  prosecutes  in  this  be- 
half in  his  proper  person  comes  here  into  the  court  of  our 
said  lord  the  king  before  the  king  himself  at  WestminsUr^  on 
Friday  next  after  the  Morrow  of  the  Hohf  Trinity  in  this  same 
term,  and  for  our  said  lord  the  king,  gives  the  court  here  to 
'Inquisitum  be-  understand  and  be  informed,  that  Elizabeth  Lapasorthi  late  of 
«retiie«oroiicr.  j^yg^^  jjj  ^^  g^id  county,  widow,  not  having  the  fear  of  God 
before  her  eyes,  but  being  moved  and  seduced  by  the  insti- 
gation of  the  devil,  on  the  2Sd  day  of  September  in  the  1 5th 
year  of  the  reign  of  our  lord  Charles  the  Second,  now  king 
of  England^  &c.  at  Lonoe  aforesaid,  in  the  county  aforesaid, 
in  and  upon  herself,  in  the  peace  of  God,  and  our  said  lord 
the  king  then  and  there  being,  then  and  there  feloniously, 
wilfuUy,  and  of  her  malice  aforethought,  did  make  an  assault ; 
and  that  the  said  Elizabeth  Lapuxnrth^  with  a  certain  knife,  of 
the  value  of  one  penny,  which  she  the  said  Elizabeth  Lajh- 
worth  then  had  and  held  in  her  right  hand,  herself,  in  and 
upon  the  throat  of  her  the  said  Elizabeth^  did  then  and  there 
feloniously,  wilfully,  and  of  her  malice  aforethought,  strike, 
and  cut,  then  and  there  giving  to  herself  with  the  said  knife, 
in  and  upon  the  throat  one  mortal  wound  of  the  length  of 
four  inches,  and  of  the  depth  of  one  inch  and  a  half  of  one 
inch,  of  which  said  mortal  wound  the  said  Elizabeth  Lajrwartk^ 
from  the  said  2Sd  day  of  September  in  the  15th  year  afore- 
said, until  the  26th  day  of  September  then  next  followingi  at 
Lame  aforsesaid,  in  the  county  aforesaid,  did  languish,  and  lan- 
guishing did  live;  which  said  Elizabeth  Lapworthj  on  the  said 
26th  day  of  September,  in  the  15th  year  aforesaid,  aX  Lowe 
aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  wound 
•  See  post,  356.  died.  *  And  so  the  said  Elizabeth,  at  Ixnce  aforesaid,  in  the 
note  (1).  county  aforesaid,  feloniously,  wilfully,  and  of  her  malice  afore- 

thought, and  as  a  felon  of  herself  did  kill  and  murder  her- 
self against  the  peace  of  our  said  lord  the  now  king,  his  crown 
t  Post,  275.      and  dignity,  &c.  as  f  by  a  certain  inquisition,  lately  taken 
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before  John  Yardfyj  gent.,  one  of  the  coroners  of  oar  lord  the       Rb3^  v- 
king  of  the  said  county,  upon  view  of  the  body  of  the  said  ^  Sutton.  ^ 
JElizabeth  Lapaoorth^  and  delivered  into  the  court  of  our  lord 
the  king,  before  the  king  himself,  with  the  said  coroner's  own 
hands,  more  fully  appears.     And  that  John  StOton,  late  of  Befendant  In. 
Payltan^  in  the  county  of  Wai-Tjoick^  yeoman,  was  indebted  to  ceased  in  sof. 
the  said  Elizabeth  Lapworth  in  the  sum  of  80/.  on  the  said  ■»  *pp«"  ^y  • 
day  of  her  death,  as  *  appears  by  a  certain  writing  obliga-  •  Post,  275. 
tory  sealed  with  the  seal  of  him  the  said  John^  and  here  into 
court  brought,  and  bearing  date  the  1st  day  oi  November ^  in 
the  14th  year  of  the  reign  of  our  said  lord  the  now  king  of 
England^  &c.;  yet  the  said  John  Sutton  did  not  pay  the  said 
sum  of  802.  nor  any  part  thereof  to  the  said  Elizabeth  in  her 
life  time,  nor  has  he  anywise  contented  her  for  the  same,  Per  quod  acHo 
whereby  an  action  hath  accrued  to  our  said  lord  the  king  to  *^'^^'^^' 
demand  and  have  of  and  from  the  said  John  Sutton  the  said 
sum  of  80/.,  whereof  he  the  said  John  is  answerable  to  pur 
said  lord  the  king;  wherefore  the  said  coroner  and  attorney  Process  prayed, 
of  our  said  lord  tfie  king,  for  our  said  lord  the  king,  prays  tl^e 
advice  of  the  court  here  on  the  premises,  and  due  process  of     [  271  3 
law  to  be  made  against  the  said  John  Sutton  in  this  behalf,  to 
answer  our  said  lord  the  king  of  and  in  the  premises,  &c.; 
wherefore  the  sheriff  of  the  said  county  was  commanded. that 
he  should  not  omit,  &c.,  but  should  cause  him  to  come  to  an- 
swer, &c. 

And  now,  to  wit,  on  Thursday  next  after  the  octave  of  S^.  ^^^i 
Hilary  in  this  same  term,  before  our  lord  the  king  at  West- 
minster^ comes  the  said  John  Sutton  by  James  Hales  his  attor- 
ney ;  and,  having  had  oyer  of  the  said  information,  says,  that 
he  does  not  suppose  that  our  said  lord  the  now  king  will  or 
ought  any  fuither  to  impeach  or  molest  him  the  said  John 
Sutton  on  account  of  the  premises  in  the  said  information 
above  specified,  because,  protesting*,  that  the  said  informa-  protesting  that 
tion,  and  the  matter  in  the  same  contained,  are  not  sufficient  j^^g^denT- 
in  law,  to  which  he  has  no  necessity,  nor  is  bound  by  the  law  •  s  Saond. 
of  the  land  to  answer;  for  plea  nevertheless  he  says,  that  ^®^>"^*(0- 
Charles  the  First,  late  king  of  England,  long  before  the  exhi- 
biting of  the  said  information,  to  wit,  on  the  2Sd  day  of  ilfoy,  for  plea  says, 
in  the  Uth  year  of  his  reign,  by  his  certain  indenture,  made  ^J^^m^ 
at  his  palace  of  Westminster^  between  the  said  late  king,  by  ture,  under  he 
the  name  of  the  most  excellent  prince  the  said  lord  C/utrles,  jjutLster,  de- 
by  the  grace  of  God,  o(  England,  Scotlatid,  France,  and  Ire-  ^^^^^ 
land,  king,  defender  of  the  faith,  Sec.  of  the  one  part,  and  icet  of  B.  and 
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Rbx  v.  one  Sir  Sifnon  Clarke^  bertj  by  the  nmie  of  Sir  Simon  Clarke, 
^  SoTTOK,  ^  ij^rt.  of  the  other  port,  (one  part  whereof  with  the  seal  of  his 
tkegp^amd  ^uchy  of  LancosUTj  by  the  comtnand  of  the  satd  lord  the  kini^ 
ckaiteUqffe'  affixed,  he  the  said  John  brings  here  into  court,  the  date 
term  of  thir^-  wheTeof  18  the  same  day  and  year  aforesud,)  it  is  wihicssed  * 
^^y**^  that  he  the  said  late  king,  for  divers  good  causes  and  godsi- 
•  Pott»  274.  derations  mentioned  in  the  said  indenture,  him  the  said  late 
tfid  nou  (I).  \img  specially  moving,  by  the  advice  and  consent  of  the  chan- 
cellor and  council  of  his  duchy  di  Lancaster^  had  granted,  set, 
and  to  farm  let,  and  by  the  said  indenture,  for  himself^  his 
heirs,  and  successors,  did  grant,  set,  and  to  fiurm  let  to  the 
said  Sir  Simon  Clarke^  bart,  the  coiui>-leet  and  view  of  frank- 
pledge of  Brinckbme,  otherwise  Brinckloe  with  its  members, 
in  the  county  of  Warwick^  held,  or  in  future^  during  the 
term  thereinafter  by  the  said  indenture  granted,  to  be  held  at 
Brinektawe  aforesaid,  and  also  all  and  singular  the  perquisites 
and  profits  of  the  said  courtrleet,  with  the  cert-money  there- 
of and  also  the  goods  and  chattels  of  felons  and  fugitives, 
fines,  amerciaments,  reliefs,  estrays,  and  goods,  and  chattels 
waived,  yearly,  and  from  time  to  time,  during  the  term  there- 
inafter by  the  said  indenture  granted,  there  happening,  aris- 
ing, and  coming;  all  and  singular  which  premises,  by  a  par- 
ticular thereof,  are  mentioned  to  be  parcel  of  the  possessions 
of  the  said  duchy  of  Lancaster ^  in  the  said  county  of  Warmek^ 
(all  and  singular  wardships,  marriages,  fines  for  respiting 
homage^  deodands,  and  heriots  on  the  entry  of  the  customary 
tenants,  there  happening,  excepted  and  always  reserved  to 
the  said  lord  the  king,  his  heirs  and  successors,)  to  haoe^  hold, 
occupy,  and  exercise  the  said  court-leet  and  view  of  frank- 
pledge, and  the  perquisites  and  profits  of  the  same,  and  all 
and  singular  other  the  premises  above  by  the  said  indenture 
before  granted,  or  mentioned  to  be  demised  and  granted  with 
their  appurtenances,  except  as  before  excepted,  to  the  said 
Sir  Simon  Clarke^  bart,  and  his  assigns,  f]*om  the  feast  of  the 
Annunciation  of  the  Blessed  Vii^in  Maty  then  last  past  before 
the  date  of  the  said  indenture,  until  the  end  of  the  term,  and 
for  the  term  of  31  years  thence  next  following,  and  fiilly  to 
be  complete;  yielding  therefore  fixxn  thence  yearly  to  the 
said  lord  the  king,  his  heirs  and  successors,  205.  of  lawful 
money  of  Englandf  payable  yearly,  during  the  said  term  by 
the  said  indenture  before  granted,  at  the  feasts  of  5/.  Michael 
the  Archangel^  and  the  Anmmciation   of  the  Blessed  Virgin 
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Maiify  by  equal  portions  (1),  as  by  the  said  indenture  more 
fully  appears ;  by  virtue  of  which  said  indenture  the  said  Sir  ^ 
Simon  Clarke  was  possessed  of  the  said  premises  with  the  ap- 
purtenances,   (except  as    before  excepted);    and  being  so 
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(1)  The  statute  4 &5W.&M.C. 22. 
enacts,  '<  that  no  corporation,  lord  or 
*•  lords  of  manors,  or  other  person  or 
^'  persons,  having  grants  by  charter,  or 
<^  other  good  conveyances,  who  have 
*'  inrolled,  and  had  the  same  allowed 
^  in  and  by  the  court  of  K.  B.  shall 
'^  thereafter  be  compelled  to  plead  the 
**  same  to  any  inquisition  returned  by 
*^  any  coroner ;  and  that  if  there  be 
^*  any  corporations,  lord  or  lords  of 
''  manors,  or  other  person  or  persons, 
**  who  then  had,  or  tliereafter  should 
*<  have  such  charters,  or  grants  from 
^'  the  crown,  for  felon's  goods,  deo- 
**  dands,  and  other  forfeitures,  such 
^'  corporations,  &c.  shall  not  be  com- 
^^  pelled  to  inrol  the  whole  charter 
^'  and  grants,  but  bring  in  the  same  to 
*<  the  clerk  of  the  crown  of  the  said 
*'  court,  who  shall  inrol  so  much  there- 
"  of  as  may  express  and  set  forth  the 
''  grants  of  such  felon's  goods,  deo- 
*'  dands,  and  forfeitures,  and  no  more; 
'<  and  from  and  after  such  inrolment 
<<  no  corporation,  &c.  or  otlier  persons, 
^'  grantees  of  such  goods,  or  forfeit- 
^'  ures,  shall  be  compelled  to  plead 
^'the  same  in  the  said  court,  to  any 
*^  inquisition  thereafter  filed  therein, 
^*  touching  any  goods  found  thereby ;" 
and  inflicts  a  penalty  upon  any  clerk 
of  the  crown  who  shall  issue  out  any 
process  against  any  grantees  of  such 
felon's  goods,  deodands,  and  other  for« 
feitures,  after  such  inrolment  or  entry. 
—  Since  the  passing  of  this  act,  the 
coroners  have  discontinued  returning 
their  inquisitions  into  the  K.  B.— 
If  a  man  be  found  fdo  de  se  by  the 
coroner's  inquisition,  the  jury  ought  also 
to  find  whether  he  had  any  goods  and 


cattels  at  the  time  he  commited  the 
felony,  or  not ;  and  if  he  had  any,  to 
specify  the  same  in  an  inventory  an- 
nexed to  the  inquisition ;  the  form  may 
be  seen  in  the  books  of  practice  of  the 
crown.  Crown  Circ.  Assist.  90.  &c.  The 
goods  may  then  be  seised  for  the  use  of 
the  king,  or  his  grantee ;  and  if  tres- 
pass be  brought  against  the  grantee  for 
such  seisure,  he  must  in  his  justification 
set  out  the  grant  of  goods  of  felons  of 
themselves,  and  the  inquisition  before 
the  coroner  finding  the  deceased  to  be 
such  a  felon,  by  which  he  forfeited  his 
goods,  and  that  those  in  question  were 
his.  If  the  coroner's  inquisition  omit 
finding  the  goods  of  the  Jelo  de  u^  that, 
it  seems,  may  be  supplied  by  a  writ  of 
mdiu$  inquirendum  directed  to  the  she- 
riff. 1  H.  H.  P.C.  415.  The  goods  are 
vested  in  the  king,  or  his  grantee  by 
the  inquisition,  and  are  not  liable,  in 
the  hands  of  the  king,  to  the  debts  of 
the  Jelo  de  se;  nor,  as  fkr  as  I  can  find,  in 
the  hands  of  the  grantee.  For  it  should 
seem  from  4  Leon.  6.  pi.  28.  in  the 
Exchequer,  that  they  are  not  liable  to 
satisfy  the  debt  of  any  other  person 
but  Uie  king,  whose  prerogative,  inter- 
fering with  the  title  of  a  subject,  is 
always  preferred.  In  that  case,  **  the 
**  queen  granted  to  one  caiaUafdonum 
'*  de  se  within  such  a  precinct.  One 
<<  indebted  to  the  queen  having  goods, 
**  hfdo  de  se  within  the  precinct,  re- 
**  solved  that  the  queen  should  have 
**  the  goods  to  satisfy  her  debt." 
Where  the  forfeiture  belongs  to  the 
crown,  it  is  now  usual  for  the  king  to 
make  a  warrant  under  his  sign  manual, 
on  a  memorial  being  presented  by  a 
creditor  of  the  deceased,  authorising 
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Sir  S.C.  wu 
poflwssed. 

&  C.  made  his 
will,  and  hit 
wife  D.C.  hif 
executrix^ 

and  died  poe- 


D.Caa  ezecu. 

triz  possened. 


tliereof  possessed,  he  the  said  Sir  Simon  Clarke  afterwards,  to 
wit,  on  the  21st  day  ofjanuary^  in  the  year  of  our  Lord  1651, 
at  Payltorij  in  the  said  county,  made  his  last  will  and  testament 
in  writing,  and  by  the  said  last  will  and  testament  constituted 
and  appointed  one  Dorothy  Clarke,  his  wife,  executrix  of  his 
said  will;  and  afterwards,  to  wit,  on  the  15th  day  o{  January^ 
in  the  year  of  our  Lord  1651,  there  died  as  aft>resaid,  pos- 
sessed of  the  said  premises  :  after  the  death  of  which  said  Sir 
Simon  Clarke^  the  said  Dorolky  took  upon  herself  the  burthen 
of  the  execution  of  the  said  will,  and  by  reason  of  the  execu- 
tion of  the  said  will  of  the  said  Sir  Simon  was  possessed  of  the 
premises  for  the  residue  of  the  said  term  of  31  years  then  to 
come.  And  the  said  John  further  says,  that  the  said  town  of 
PayUon,  in  the  said  information  above  mentioned,  is,  and  at 
the  said  time  in  which  the  said  Elizabeth  is  supposed  to  have 
died  of  the  said  mortal  wound,  was  a  member  of  Briiiklme^ 
otherwise  Brinkloe  aforesaid^  and  within  the  precinct  of  the 
court-leet  and  view  of  frankpledge  of  Brinkloe^   otherwise 


the  ecclesiastical  court  to  grant  letters 
of  administration  to  the  memorialist. 
In  which  case,  the  administrator,  like 
every  other  personal  representative,  is 
answerable  for  the  debts  of  the  de« 
ceased,  and  cannot,  against  his  own 
act,  dispute  the  validity  of  the  admi- 
nistration. See  Doug.  542.  Megit  v. 
Johnson,  If  the  felon's  goods  are  in 
the  possession  of  another  who  refuses 
Co  deliver  them  up,  if  they  belong  to 
the  king,  he,  it  is  said,  may  prefer  an 
information  in  the  nature  of  trover  and 
conversion  in  the  Exchequer  to  reco- 
ver the  possession  of  them  ;  or  his 
grantee,  if  they  belong  to  him,  may 
bring  an  action  of  trover  for  them,  for 
the  property  is  vested  by  the  inquisition. 
If  there  be  any  debts  due  to  the  de- 
ceased, the  king  may  either  proceed 
by  information  in  the  K.B.  as  in  the 
present  case,  or,  which  is  the  most 
usual  practice,  in  the  exchequer  by  his 
attorney-general.  And  his  grantee  may 
have  a  scire  facias  for  debts  of  record, 
or  an  action  of  debt  for  any  other  debt 


due  to  the  deceased ;  in  which  action  it 
is  necessary  to  state  in  the  declaration, 
the  nature  of  the  debt,  — the  grant  of 
such  felon's  debts  to  the  plaintiff,  or 
some  of  his  ancestors — and  the  inqui- 
sition before  the  coroner,  whereby  an 
action,  &c.  Brownl.  Rediv.  181.  Asht. 
205.  and  if  the  debt  arises  on  a  bond 
or  other  specialty,  it  seems  proper  to 
aver,  that  the  deceased  had  such  bond 
or  specialty  in  the  place,  at  the  time  be 
killed  himself.  Post,  274  a.  and  note 
(3).  The  defendant  in  his  plea  must 
deny  the  debt  to  be  due  to  the  de- 
ceased, and  therefore  if  the  declaration 
states  that  the  defendant  was  indebted 
to  the  deceased  by  bond,  he  must  plead 
non  est  factum;  if  on  a  simple  contract, 
non  assumpsit,  &c.  if  he  says  nH  deM 
to  the  plaintiff;  he  admits  that  he  was 
indebted  to  the  deceased,  and  ail  that 
will  be  incumbent  for  the  plaintiff  t|> 
prove  is,  that  he  is  a  grantee  of  wj-" 
goods;  and  the  defendant  will  n«t  be 
permitted  to  give  any  other  evidence 
but  payment  to  the  plaintilT. 
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BrinUoe  aforesaid.    And  he  the  said  John  farther  says,  that       Rex  v. 
the  said  Dorothy^  being  so  as  aforesaid  possessed  of  the  said  ^  qutton.  ^ 
premises,  to  wit,  on  the  29th  day  of  Sq^temberj  in  the  15th  x>.c.  requested 
year  of  our  said  lord  the  king,  at  PayUon  aforesaid,  after  the  ^  *^*^d"fi 
death  of  the  said  Elizabeth^  and  before  the  exhibiting  of  the  which  he  paid  * 
said  information,  requested  the  said  John  to  pay  the  said  80/.  ^''* 
forfeited  as  aforesaid,  to  her  the  said  Dorothy  after  the  deatli 
of  the  said  EUzabeth^  as  the  goods  and  chattels  of  felons  hap- 
pening within  the  member  of  Brinklawe  otherwise  Brihkloe 
aforesaid :  whereupon  the  said  John  Sutton  then  and  there 
ysid  to  the  said  Dorothy  the  said  802.  as  he  well  might ;  all 
and  singular  which  things  he  the  said  John  Sutton  is  ready      [  273  ] 
to  verify,  as  the  court,  &c. :  wherefore  he  prays  judgment, 
and  that  he  may  be  dismissed  as  to  the  premises  by  this 
court,  &c 

And  the  said  Sir  Thomas  Fanshafw^  knight,  coroner  and  at-  Demurrer. 
tomey  of  our  lord  the  king,  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  who,  for  our  said  lord  the  king 
prosecutes  in  this  behalf  for  our  said  lord  the  king,  says,  that 
our  said  lord  the  now  king,  by  any  thing  by  the  said  John 
Sutton  above  in  pleadmg  alleged,  ought  not  to  be  barred  from 
having  his  said  information  against  him  the  said  John  Sutton^ 
because  he  says  that  the  said  plea  of  the  said  John  Sutton  in 
form  aforesaid  above  pleaded,  and  the  matter  in  the  same 
contained,  are  not  sufficient  in  law  to  bar  our  said  lord  the 
king  from  having  his  said  information ;  wherefore,  for  want  of  \ 

a  sufficient  answer  of  the  said  John  in  this  behalf  he  prays 
judgment,  and  that  he  may  be  convicted  of  the  premises  in  the 
said  information  above  specified.  And  the  said  John  Sutton^  Joinder. 
by  his  said  attorney,  wherefore,  inasmuch  as  the  said  coroner 
and  attorney  of  our  said  lord  the  king,  iot  our  said  lord  the 
king,  doth  not  answer  the  said  plea,  nor  in  anywise  deny  the 
same,  but  altogether  refiises  to  admit  the  said  verification ; 
which  said  plea,  and  the  matter  in  the  same  contained,  he  the 
said  John  Sutton  is  ready  to  verify,  prays  judgment,  and  that 
he  may  be  dismissed  by  the  court  here  from  the  premises. 


The  King  versits  Sutton.  q^^  l.i^ 

CIR  Thomas  Fanshano,  knight,  the  king^s  coroner  and  attor-  ^x.  i  Sid. 

^  ney,  exhibited  an  information  in  the  court  of  our  lord  the  ^f^  qk^' 

king,  before  the  king  himself  against  the  defendant  Sutton,  52$,  sss. 
Vol.!.                                                     Hh 
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The  King  and  shewed  that  one  EU^sabeth  Lapaxnth^  late  ofLawey  in  the 
V.  SuTTOK.^  county  of  Warwick  J  widow,  at  Lcnce  aforesaid,  became^  de 
If  the  king  ^^  {^^^  shews  how,)  88  by  a  certain  inquisition  latdy  taken 
gnats  the  goods  before  JoA»  Yordbf^  gentleman,  one  of  the  coroners  of  our  lord 
j^iu»  the  ^e  king  of  the  said  county,  upon  view  of  the  body  of  the  said 
K™**>«®  *SJ?  EUzabeth  LapsoorA^  and  deliyered  into  the  court  of  our  lord 
goods  and  the  king,  before  the  king  himself,  by  the  proper  hands  of  him 
t^^tke^  Uie  said  coroner,  more  fully  appears :  and  that  the  said  defend- 
ieivei.  So  by  ant  SuttoH,  late  of  PatfUon,  in  the  said  county  of  Wamck, 
g^li^^t'  ^^  indebted  to  the  said  Elizabeth  Lapworth  in  the  sum  of 
tdiot  felons,  eighty  pounds  on  the  said  day  of  her  death,  as  appears  b;  a 
Semselw^the  <«rtain  writing  obligatory  sealed  with  the  seal  of  him  the  sak! 
grantee  shall  defendant,  and  here  brought  into  court,  and  bearing  date  the 
due  to  such  '  ^^^^  ^^7  o{  November,  in  the  14th  year  of  the  reign  of  the  now 
felons.    ^  king;  yet  the  said  defendant  did  not  pay  the  said  money  to 

the  atidjelo  de  sevi  her  life  time,  whereby  an  action  ha&  ac- 
[  274  ]      crued  to  the  king  to  demand  and  have  of  the  defendant  the 
said  sum,  whereof  he  ought  to  answer  to  the  king ;  and  there> 
upon  he  prays  process  for  the  king  agmnst  llie  said  defendant: 
3>ef^daiit        who  comes  in  and  pleads  in  bar  of  the  information  diat,  by  an 
that  Charles  Oie  indenture  made  between  the  late  king  Carles  the  First  of  the 
to^ne^cT*     one  part,  and  Sir  Simon  Clarke,  bart  of  the  other  part,  (one 
the  goods  and     part  wfaereof^  with  the  seal  of  the  duchy  of  Lancaster,  be 
feTons  in°L.  for  ^^^8^  *°^®  court,)  U  ts  mtnessed  that  the  said  late  king  granted 
•a  tenn,  to  the  said  Sir  Simon  the  court-leet  of  Brinkkme  with  its  mem- 

bers, in  the  said  county  of  Warwick,  and  also  the  goods  and 
€hattels  affeloM  andfi^tives  there  arising,  and  growing,  or 
happening,  all  and  singular  which  things  were  mentioned  in  a 
puticular  to  be  parcel  of  the  said  duchy  i^  Lancaster,  in  the 
which  is  Tested   said  comity  of  Waraoick,  to  have  for  81  years  still  continuing, 
whidi  term  the  defendant  derives  to  dame  Dorothy  Chrke  as 
executrix  of  the  said  Sir  Simon:  and  the  defendant  avers,  that 
^embSrfB   **  ^^™  dPaj/Uon  aforesaid  is,  and  at  the  time  of  the  death 
ofthesaid^/o  de  se,  was  a  member  of  JSrmA/oti«;  and  after 
the  death  of  the  said^to  de  se,  and  before  the  exhibiting  of 
Defendant  paid  the  information,  the  said  dame  Dorothf  demanded  the  said 
the^ebt  to»ald  ^^^^^  ^j.  ^^  defendant,  who  paid  it  to  her;  all  and  singular 
which  things  he  is   reaidy  to  verify,  and  prays  to  be  dis- 
charged, &c  ;  upon  whidi  plea  the  said  king's  attorney  demurs 
in  law. 
A  grant  by  ihe       And  now  in  this  term  Saunders,  of  counsel  for  the  kwgt 
bi^i^S^dU    ^^^^  ^^^^"^  exceptions  to  the  plea ;  first,  that  the  defend«»^ 
rectiy,  yt/orf       has  pleaded  a  grant  by  the  king  by  a  testatum  existit,  whereas 
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he  ought  to  have  pleaded  H  diredbf^  namely,  that  he  granted, 
and  not  by  a  tesMum  txistit  that  be  granted*  ( 1 )  Secondly,  the 
defendant  has  pleaded  a  grant  under  the  duchy  seal,  and  yet 
he  kis  not  averred  in  i^ct  that  the  liberties  grmited  "^rere  par^ 
cd  of  the  duchy;  and  the  recital  in  the  indenture,  ^<  all  and 
^  siglgolar  iwhich  tlungs,"  does  not  aid  it,  because  dbat  siay 
be  ihe  false  aaggestion  of  the  party  to  deceive  the  king;  and 
if  the  liberties  g;ranted  be  not  in  truth  parcel  of  the-duehy, 
then  the  grant  under  the  duchy  seal  is  of  no  (2)  vaKdity. 
TI)irdly,  the  defendant  has  pleaded  a  grant  of  the  goods  and 
chattels  of  felons;  but  he  has  no  grant  of  the  goods  and  chat- 
tels of  felons  tf  themselves:  for  the  goods  and  chattels  oi felons 
qfthem&dves  are  a  difierent  liberty  jfrom  the  goods  and  chattels 
qffeUmsj  and  by  the  grant  of  one  the  other  does  not  pass. 
Fourthly,  the  .defendant  has  not  aveired  that  the  obligatian 
was  at  PayUon  at  the  time  of  the  felony  committed,  or  at  the 
death  of  the  said^Zb  de  se  ;  and  if  it  was  not,  (for  it  shall  not 
be  intended  that  it  was,  unless  the  defendant  has  averred  it,) 
then  the  debt  was  not  forfeited  to  the  said  Dorothy  Clarke^  it 
not  being  within  her  liberty ;  for  it  is  a  debt  where  the  obliga- 
tion fi%  and  not  where  the  person  of  the  debtor  inhabits :  as 
Dyei:,  305.  a.  DamiPs  case ;    Cra  Eliz.  472.  Byron^s  case  (S) : 
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concetsUy  and 
not  by  a  testa'^ 
turn  existit, 
quod  concetsii. 


tt  is  a  debt 
where  an  ob- 
ligation is 
at  the  time  of 
the  death  of  the 
obligee,  not 
where  the  ob- 
ligor dwells. 


(1)  So  Plowd.  143.  Brcfmning  v. 
Beston.  Cro.  Eliz.  195.  Wilson  v.  Jef 
fery,  Cro.  Jac,  537.  Bultivant  v.  Ud' 
man.  Dyer,  118.  a.  Jones  v.  Weaver. 
2  Saund.  319.  Bennett  v.  Holbech. 
2  Lev.  12.  S.  C.  The  difference  is 
hetween  declarations  and  pleaSf  avow- 
rieSf  replications,  Sec.  In  declarations, 
whether  in  debt  or  covenant*  it  is 
sufficient  to  say  testatum  existit,  for  it 
is  only  inducement  to  the  action ;  but 
in  pleas  and  avowries,  &c.  it  is  the  sub- 
stance of  the  answer,  and  therefore  the 
operation  of  the  deed  or  instrumenC 
must  be  expressly  averred,  and  not 
stated  by  way  of  recital  or  argument. 
Cro.  Eliz.  iS5.  1  Sid.  375.  Stephenson 
V.  Stephenson.  Cro.  Car.  188.  Batche- 
lour  V.  Gage.  Cro.  Jac.  383.  Penning 
V.  Plat.  Cro.  Jac.  537.  1  Lutw,  535. 
Bostoall  v.  Ratostorne.  2  Lev.  75. 
Cooker  v.  Child.    Com.  Dig.  Pleader, 


(E.  3.)  But  it  would  b/e  aided  by  ver- 
dict, or  on  a  general  demurrer.  Com. 
Dig.  ubi  supra. 

(2)  Because  in  that  case  the  grant 
would  only  be  under  the  great  seal. 

(3)  Therefore  if  the  obligee  dwells 
in  one  diocese  and  dies  there,  and  the 
bond  is  in  another  diocese  at  the  time 
of  his  death,  it  will  be  bona  notabilia 
where  the  bond  is,  if  of  the  value  of  5l. 
or  upwards,  and  there  must  be  a 
prerogative  administration  or  probate. 
Cro.  Eliz.  472.  Byron  v.  Byron.  But 
where  only  simple  contract  debts  are  due 
to  the  deceased,  these  are  bona  nota- 
bilia in  that  diocese  where  the  debtor 
inhabits  at  the  time  of  his  creditor's 
death.  1  Roll.  Abr.  909»  Dyer,305.a. 
in  margine.  Wentw.  Exec.  46,  47. 
Godol.  70.  2  Leon.  56.  Lord  North- 
ampton V.  Lord  St.  John.  CaTth.  373. 
Yeomans  v.  Bradshato.  Judgments,  sta- 
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but  if  it  shall  be  a  debt  where  the  person  of  the  debtor  inha- 
bits, then  Fifthly,  the  defendant  has  not  averred  that  he  in- 
habited at  Payllon^  but  he  is  only  named  late  of  PayUon  in  the 
information ;  which  may  be  true ;  and  yet  he  was  not  an  inha- 


tutesy  or  recognizances  are  bona  nota* 
bilia  in  tlie  place  where  they  are  given 
or  acknowledged.  Dyer,  505.  a.  in 
roargine.  1  Lutw.  401.  Kegg  v.  Hot" 
ton,  3  Mod.  32^.  Gold  Y.  Strode.  2Ld. 
Ilaym.  855.  Adams  v.  Savage,  [a]  It  is 
the  safest  way  to  obtain  letters  of  ad- 
ministration in  the  prerogative  court, 
because  if  the  .metropolitan  grant  letters 
of  administration  in  a  case  where  the 
deceased  had  not  any  bona  notabilia  at 
the  time  of  his  death,  still  such  ad- 
ministration is  not  voidf  but  only  voidable; 
but  if  letters  of  administration  be  grant- 


ed by  a  bishop  or'  other  inferior  judge 
in  a  case  where  the  deceased  had  hna 
notabiUat  they  are  absolutely  void; 
5  Rep.  30.  Prince's  case.  1  P.  Will, 
48,  44.  Blachborough  v.  Davii.  1  Str. 
75.  Rex  v.  Loggen.  Wentw.  47.;  and 
the  defendant  may  plead  that  matter  in 
bar  t6  any  action  brought  by  such  an 
administrator.  In  the  last  case  cited 
from  Strange,  it  is  said  that  the  same 
distinction  applies  to  a  probate,  but  Lord 
Macclesfield  in  1  P.  Will.  767, 768.  held 
that  a  probate  granted  by  an  inferior 
judge  is  not  void  until  reversed.  [6]  1° 


[ff]  If  there  be  bona  notabilia  in  one 
diocese  of  the  province  of  Canterbury j 
and  in  one  in  the  province  of  York^ 
each  bishop  must  grant  administration ; 
1  Salk.  39.  Burston  v.  Ridley:  if  in 
two  dioceses  in  one  province,  and  in 
two  in  another,  there  must  be  two  pre- 
rogative administrations,  for  neither 
metropolitan  can  interfere  in  the  pro- 
vince of  the  other.  Ibid.  If  a  man  die 
abroad  intestate,  having  goods  only  in 
one  diocese,  yet  administration  shall  be 
granted  by  the  metropolitan.  Bac. 
Abr.  tit.  Executors  and  Administrators 
(£).  3.  The  rule  respecting  bona 
notabilia  does  not  apply  to  subdivisions 
of  dioceses :  therefore,  if  a  bishop  grant 
to  one  of  the  archdeacons  of  his  diocese 
the  power  of  proving  wills  of  persons 
dying  within  his  archdeaconry,  that 
archdeacon  shall  have  the  granting  of 
probate,  although  the  deceased  had 
goods  at  the  time  of  his  death  within 
another  archdeaconry  in^the  same  dio- 
cese. 5  M.  &  S.  119.  The  King  v. 
Yonge.  The  rule  with  respect  to  the 
distribution  of  effects  when  recovered, 
18 


is  different  from  that  with  respect  to 
bona  notabilia,  for  it  is  held  that  all  the 
personal  estate  of  an  intesUte,whereycr 
situate,  must  be  distributed  according 
to  the  law  of  the  place  at  which  he  was 
domiciled  at  the  time  of  his  death- 
And  this  is  all  that  can  be  supposed 
to  be  meant  by  Lord  Hardmcke  in 
2  Ves.  37.  Thorn  v.  fVatkins,  and  in 
Ambl.  27.  Pipon  v.  Pipon. 

[6]  Where  there  is  no  dispute  as  to 
the  ordinary's  jurisdiction,  probate  of  a 
will  is  good,  until  reversed  by  the  ec- 
clesiastical court,  and  cannot  be  dis- 
puted in  the  temporal  courts ;  therefore, 
where  a  debtor  of  the  deceased  payj 
money  to  the  executor  under  a  (orgea 
will,  of  which  probate  has  been  regu- 
larly granted,  he  is  discharged.  5  T.  K. 
125.  Allen  v.  Dundas,  overruling 
1  Com.  150.  Anon.  But  where  pro- 
bate was  granted  of  a  will  under  which 
the  executor  sold  part  of  the  gooj' 
but  the  probate  was  afterwards  revoked, 
it  appearing  that  a  subsequent  ^  ha 
been  made  naming  a  different  executor, 
it  was  held  that  trover  would  lie  by  the 
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bitant  at  the  time  of  the  death  of  the  Jelo  de  se,  when  the  duty 

first  accrued;  wherefore  the  defendant  ought  to  have  averred  ^^  j 

it,  if  it  were  so. 

And  for  these  exceptions,  but  especially  for  the  third  ex*  By  a  grant  of 

the  goods  and 


the  above  cited  case  from  Carth.  S7S., 
it  is  pleaded  tit  abatement ;  but  it  seems 
clear  that  is  a  matter  pleadable  in  har^ 
and  not  in  abatement.  It  is  a  principle 
diat  every  plea  in  abatement  must  give 
the  plain  till*  a  better  writ ;  but  the  effect 
of  this  plea  is,  that  the  plaintiff  has  no 
right  to  sue  at  all  in  the  character  of 
administrator^  and  is  therefore  a  bar  to 


the  actipn.  Or  the  defendant  may  give 
in  evidence  upon  the  plea  of  ne  ungues 
executor^  that  there  were  bona  noiabilia^ 
for  it  confesses  and  avoids,  and  does  not 
falsify  the  seal  of  the  ordinary.  1  Lev. 
236.  NoeL  v.  WeOs.  1  Sid.  S59.  S.  C. 
Com.  Rep.  150.  Anon^  Buller's  Nisi 
Prius,  US.  [cj 


last  executor  against  the  first,  and  those 
acting  under  him,  for  the  last  was  the 
true  will,  and  tlie  property  vested  in 
the   last  executor  from  the  testator's 
death.      5  B.  &  A.  744.    WooUey  v. 
Clark.      1  Dowl.  &  Ryl.  409.  S.  C. 
[c]  The  reason  given  for  the  distinc- 
tion taken  by  Lord  Macclesfield  is,  that 
an  executor  takes  his  authority  from 
the  will,  but  an  administrator  from  the 
ordinary.    See  also  1 T.  R.  480.  Smith 
V.  Milles.    It  seems  clear  that  upon  a 
plea  of  ne  unques  administrator^  the  de- 
fendant may  give  in  evidence  ^ that  there 
were  bona  notdbilia  ;  for  this  shows  that 
the  grant  of  administration  to  the  plain- 
tiff was  merely  void.    But  if  the  doc- 
trine of  Lord  Macclesfield  in  1  P.  Will. 
767.,  Comber*s  case,  be  true,  such  evi- 
dence cannot  be  given  upon  a  plea  of 
ne  ungues  executor  ;    for  the  probate  is 
not  voidf  but  widable  only.     The  de- 
fendant cannot  even    plead  specially 
that  there  were  bona  notabUia.  Ibid. 
However,    this  distinction  between  a 
plea  of  ne  ungues  administrator^  and  ne 
ungues  executor^  is  not  noticed  in  Bull. 
Ni.  Pri.  247.,  nor  in  Phillipps  on  Evi- 
dence, S42. 5th  ed. ;  and  consistently 
with  Lord  Macclesfield's  doctrine,  it  is 
apprehended,  that  under  a  plea  of  ne 
ungues  executory    the  defendant    may 


prove  the  seal  of  the  ordinary  to  be 
forged :  because,  although  the  executor 
derives  his  title  from  the  will,  yet  it  is 
the  probate  which  authenticates  his 
right,  and  a  forged  probate  is  a  mere 
nullity.  Where  the  plaintiff  necessarily 
sues  in  his  representative  character,  the 
defendant  cannot,  under  the  general 
issue,  take  advantage  of  any  defect, 
such  as  the  insufficiency  of  the  stamps 
in  the  letters  of  administration  or  pro- 
bate, for  profert  has  been  made  of 
them,  and  the  defendant  has  by  his 
pleading  admitted  them.  2  M.  &  S. 
553.  Thi/nne  Y.  Protheroe*  But  if  it 
be  part  of  the  plaintiff's  case  to  prove 
his  representative  character,  as  where 
he  sues  in  trover  upon  his  constructive 
possession,  for  a  conversion  in  his  own 
time,  any  defect  in  the  letters  of  admi- 
nistration or  probate,  which  prevents 
him  from  proving  such  character,  will 
be  fatal,  although  there  be  no  special 
plea.  3  Taunt.  113.  Hunt  v.  Stevens. 
And  see  post,  vol.  ii.  p.  47.  note  [x]. 
It  may  be  proper  to  remark,  that  a  sen- 
tence of  the  spiritual  court  in  a  matter 
within  its  jurisdiction,  and  on  which 
there  is  a  direct  issue,  is  conclusive, 
until  reversed,  in  a  civil  action  between 
the  same  parties.  1  Esp.  6.  Stedman  v. 
Gooch.  !2  Str.  961.  Dacosta  v.  Villa 
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chattels  offe- 
lonaythegrantet 
shall  not  have 
de^t  due  to 
them. 


The  inform- 
ation ought  to 
have  averred  in 
Act,  that  the 
said  Elizabeth 
was  found^lo 
de  se,  and  not 
by  a  reference 
to  the  inquisi- 
tion. 


The  King  v&tus  Sutton. 

cep^cfn  {4f)f  judgment  was  giveti  for  the  king',  unless  cause, 
&c.  And  Kefynge  cbirf  justice  said  tbat,  if  die  king  grant 
ihe  goods  and  chattels  of  felons  of  themselves,  the  grantee  shall 
not  thereby  have  debis  due  to  such  felons.  (5)  Afterwards, 
at  another  day,  it  was  moved  by  Sir  Richard  Hopkins^  knight, 
of  counsel  for  the  defendant,  who  would  have  shewn  cause 
and  maintabed  the  plea;  but  the  court  inlermpted  him,  and 
saidy  that  he  could  not  make  it  good ;  and  diereupon  ju^ment 
was  given  absolutely  for  the  king. 

Bat  note :  It  seems  to  me  that,  if  the  dcffefidanfs  couasd 
bad  excepted  to  the  information,  it  was  not  good  for  two  rea- 
sons :  first,  because  it  is  not  averred  that  the  said  EKzabeth 
Ijapworth  was  found^to  de  se^  but  only  by  a  {proud  per  quon- 
dam inquisitionemy  S^c.  (6)  liquet) ;  whereas  in  good  pleading 
the  information  ought  to  shew  the  matter  of  fiict  (7)  and  tbea 
that  the  inquisition  was  taken  before  the  coroner  upon  viev 
of  the  body,  and  so  shew  the  whole  substance  of  it,  and  then 
to  have  concluded  with  aprputf  &c.,  or  at  least  to  have  b^tm 
with  the  inquisition,  and  shewn  it  at  large,  for  the  inquisitioo 
is  the  principal  part,  and  without  it  no  forfeiture  accrues  to 


(4)  So  8  H.  4.  2.  a.  per  Till.  2  Roll. 
Abr,  194.  (C.)  pi.  2.  Bro.  Forfeiture 
de  terras  11.  1  Roll.  Rep.  399 ^^  Rex  v. 
Bishop  of  Durham.  1  Leon.  202.  Qu^^n 
v.  Archbishop  of  Canterbury,  S.  C. 
3  Buls.  157.      1  Vent.  32. 

(5)  So  1  Sid.  142.  The  Mayor  of 
Southampton  v.  ttickards,  12  Rep.  1  b. 
2  a.  Ford  and  Scheldon'%  case.  Ovt^en^ 
155.  per  Shute.  1  Leon.  202.  2  Leon. 
56.  Lord  Northampton  v.  Lord  St*John. 
1  Vent.  32.  But  in  2  Roll.  Abn  195. 
(E),  pi.  1.  it  is  held,  that  if  the  king 
grant  certain  liberties,  and  among  other 
things  ^an^omnia  bona  etcatallajelonum 
de  se  within  such  a  place,  it  shall  pass 
obligations^  specialties^  and  debts  due  to 
the  felon  i  for  though  in  other  cases  a 


grant  of  omma  bona  et  eataUa  by  the 
king  will  not  pass  specialties  and  debts» 
yet  in  the  grant  of  a  liberty  it  will ;  see 
also  Com.  Dig.  Waife  (C).  So  by  a 
grant  of  goods  and  chaUels  ^felons  of 
themselves,  the  grantee  shall  have  such 
felons^  ready  money.  2  8how.  33.  Amu^* 

(6)  So  2  Lutw.  1342.  Meritonf. 
JSefiii,  and  the  cases  cited  before.  Aote, 
p.  274.  note  (1). 

(7)  Namely,  that  the  said  Bisabelh 
Lapworth  feloniously  killed  and  mur- 
dered herself:  and  that  by  an  inqui«- 
tion  taken,  &c.  See  the  form  of  pleso- 
ing  it,  post,  355.  Toomes  v.  Ethrii^. 
See  7  Term  Rep.  462. 464.  Hdni^  ^• 
Walsh  i  but  it  does  not  seem  neces- 
sary. 


Real.'  but  such  sentence  is  not  con-  Rhodes^  seem  not   to  be  good  Is  * 
elusive     in    a    criminal    proceeding.  See  Phillipps  on  Evidence,  5tD  ^ 
11    Harg.    State    Trials,    Duchess  of  ^5%  cking  The  King  v.  Gibson;  cot- 
Kingston's  case:  Str.  481.  The  King  Lord    EUenborough  C.  J.    I^«<^^ 
V.  Vincent.   2  Str.  703.  The  King  v.  Sum.  Ass.  1802. 
18 
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the  king,  or  to  any  other.  *    Secondly,  the  information  says,    The  Kino 
that  the  defendant  was  indebted  to  itke/elo  de  se  in  80/.,  as  y*  Sutton,^ 
appears  by  an  obligation  here  into  court  brought ;  whereas  •  Seepo8t,3e«. 
it  ought  to  chaige  the  defendant  direcdy,  namely,  that  he  note(i). 
became  bound  by  hb  obligation  in  the  sum  of  80/.  and  not  by  ation  oi^ht  to 
a  (proui  paiet) ;  for  if  the  defendant  will  deny  the  debt,  he  ha»««ve"ed 

L  1      »    1        1  .    1  1^      J   .  1   that  the  defends 

ought  not  to  plead  that  he  was  not  mdebted  in  manner  and  ant  became 
form;    but  his  plea  is  mm  est  faetumj  being  charged  by  his  ^^*°^\jg 
own  deed ;  but  here  he  is  not  well  chai^ged  with  hb  deed*  obUgatioD  in 
See  for  this.  Plow.  143.,    21  Edw.  4.  44  &  49.,    Bro.  Plead- ^^"^^^'^' 
ing,  110.    But  these  matters  were  not  moved.  (8)  was  indebted  to 

hef  aj  oppcoTt 
by  aa  obligadoo. 

(8)  See  ante,  p.  274.  note  (1),  and  p^  275.  note  (6). 


Duppa,  Executor  of  Baskervile^  versus  Mayo.  Case  42. 

Hil.   20  &  21  Car.  II.  Regis.   RoL  1463. 

HerffordMreA'T^  It  remembered,  that  heretofore,  to  wit,  in  Same  entry, 
to  wit.     /  Xf  the  terra  of  St.  Michael  List  past,  before  our  nf^pi.  m!' 
lord  the  king  at  WestminsUr^  came  Thomas  Duppoj  esquire^ 
executor  of  the  last  will  and  testament  oiMixabeth  lady  Bap- 
kervtle^  deceased,  by  John  Crumps  his  attorney,  and  brought      [  ^76  ] 
here  into  the  court  of  our  said  lord  the  kmg  then  there  his 
certain  bill  against  Thomas  Mayo^  g^i^t.  in  the  custody  of  the 
marshal,  &c.  of  a  plea  of  debt ;  and  there  are  pledges  of  pro- 
secution, to  wit,  John  Doe  and  Richard  Boe;  which  said  bill 
follows  in  these  words,  to  wit ;  Herefordshire^  to  wit,  Thomas 
DuppOf  esquire,  executor  of  the  last  will  and  testament  of 
Elizabeth  lady  Baskerviley  deceased,   complains  of  Thomas 
Mt^j  gent,  being  in  the  custody  of  the  marshal  of  the  mar- 
shalsea  of  our  lord  the  king,  before  the  king  himself  of  a 
plea  that  he  render  to  him  1360/1  of  lawful  money  of  JBng- 
land,  which  he  unjustly  detains  from  him :  for  that  whereas  Robert  Earl  of 
Jtobert  late  earl  of  Essex  was  seised  of  and  in  a  messuage,  and  ^Sn"*^*^*^ 
200  acres  of  land,  20  acres  of  meadow,  100  acres  of  pasture,  in  fee, 
and  100  acres  of  wood,  with  the  appurtenances,  in  Bodenham^ 
Bosbwyj  Moore^  Beeresfieldj  and  Maundy  in  the  said  county, 
in  hb  demesne  as  of  fee :  and  being  so  seised  thereof,  he  the 
»Md  earl  afterwards,  to  wit,  on  the  4th  dny  of  December^  in 
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Mato. 

' — , — ' 

demised  tbcm 
to  Sir  Thomas 
Coolngaby  for  a 


the  49d  year  of  the  reign  of  tlie  lady  Elizabeth^  late  queen  of 
Englandy  at  Bodenham  aforesaid,  demised,  granted,  and  to 
fiinn  let  (1)  to  one  Sir  Thomas  ConingAy^  knight,  the  said 
tenements,  with  die  appurtenances,  to  have  and  occupy  to  the 
said  Sir  Thomas  Conifigdfyf  his  executors,  and  assigns,  for 


(1)  It  is  to  be  obsenredy  that  it  is 
not  siud,  that  the  lessor  demised  by  deed 
or  other  writing,  but  only  generally, 
that  he  demised  the  premises  for  a  cer- 
tain term.  There  seem  to  be  two  rea* 
«ons  for  this  way  of  pleading ;  first,  be- 
cause if  the  lease  were  by  deed,  which 
was  not  necessary  at  this  time,  the 
plaintiff  is  a  stranger  to  it,  for  he  does 
not  claim  the  land,  but  only  a  rent- 
charge  out  of  it,  which  was  created  by 
another  instrument;  and  therefore,  as 
h^  has  not  the  deei,  he  cannot  state  it. 
10  Rep.  93, 94.  Le^fieUTs  case.  1  Vez. 
394.  Whitfield  v.  Fausset:  and  se- 
condly,  which  seems  the  chief  reason, 
because  the  distinction  is,  that  where  a 
lease  for  years  by  indenture  is  the  gist 
and  foundation  of  the  action,  as  where 
debt,  or  covenant,  is  brought  upon  any 
covenant  contained  therein,  it  is  neces- 
sary to  state  the  demise  to  have  been 
by  deed.    Cro.  Eliz*  57 1<   Southwel  ▼• 


BrOBont  and  to  set  out  so  much  thereof 
as  is  sufficient  to  support  the  action, 
and  no  more,  1  Lev.  88.  MioU  v.  EUke. 
Cowp.  665*  Dundas'v.LordWeymoidk. 
Ibid.  727*  Pricey  •Fletcher;  but  where 
such  lease  is  but  inducement  to  the 
action,  it  is  only  necessary  to  state  ge- 
nerally, that  the  lessor  demised  the 
premises  for  a  certain  term,  without 
saying  it  was  by  indenture.  See  ante, 
38  a.  note  (3).  For  at  common  law,  a 
lease /or  any  number  of  years  might  be 
made  by  tenant  in  fee«simple  by  parol 
only ;  and  though  the  statute  of  frauds, 
29  Car.  2.  c.  3.  s.  1, 2.  enacts,  *'  that 
**  from  thenceforth,  all  leases,  or  terms 
"  for  years,  made  by  parol,  and  not  put 
'<  into  writing,  and  signed  by  the  lessors, 
'<  or  their  agents  authorised  by  writing, 
**  shall  have  only  the  effect  ofleases  at  will, 
«<  except  leases  not  exceeding  the  term 
^*  of  three  years  from  the  making,"  [a] 
yet  it  is  held,  that  the  statute  has  not 


[a]  Notwithstanding  these  express 
words  of  the  statute,  it  is  held  that  a 
parol  lease,  for  more  than  three  years, 
enures  as  a  tenancy  from  year  to  year. 
5  T.  R.  47K  Doe  v.  BM.  8  T.  R.  3. 
Clayton  V.  Blakey. 

It  may  not  be  improper  in  this  plaoe 
to  point  out  how  the  landlord  or  tenant 
may,  in  some  cases,  determine  the  ten- 
ancy. What  was  formerly  considered 
as  a  tenancy  at  will,  has  in  modem 
•times  been  construed  to  be  a  tenancy 
from  year  to  year;  3  Burr.  1609.  Tim- 
mins  ▼•  Rotvlinson.  1  T.  R.  163.  Right 
V.  Darby.  3  T.  R.  16.  Doe  v.  Porter. 
8  T.  R.  3.  Clayton  v.  Blaiey  ;  unless 
the  circumstances  of  the  case  clearly 


render  such  a  construction  impossible ; 
as  where  the  defendant  let  a  shed  to 
the  plaintiff  for  so  long  as  both  parties 
should  like,  on  an  agreement  that  the 
plaintiff  should  convert  it  into  a  stable, 
and  the  defendant  should  have  all  the 
dung  for  a  compensation,  there  being 
no  reservation  referable  to  any  aliquot 
part  of  a  year*  4  Taunt.  128.  Richard- 
ton  V.  Langridge.  Under  an  agree- 
ment <<  that  the  tenant  shall  always  be 
subject  to  quit  at  three  months*  notice,'* 
he  is  not  tenant  from  year  to  year,  but 
from  quarter  to  quarter.  3  Campb. 
510.  Kemp  v.  Derrett*  It  must  by  no 
means  be  understood,  that  a  strict  ten- 
ancy at  will  cannot  exist  al  the  present 
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and  daring  and  until  the  full  end  and  term  of  99  years  thaioe 


DtTPPA  V. 

next  following,  \{ litTnoilliam  Coningsbyy  son  of  the  said  Tlumasj  ^  Mayo.    ^ 
Catharine  ConingAy^  and  Urstda  Coningsby,  daughters  of  the  who  entered 
said  ThomaSf  or  any  of  them,  should  so  long  live :  by  virtue  of  •^JT**  p^*" 


altered  the  manner  of  pleading;  ante,  ing  the  statute,  where  the  lease  for  years 

211.  note  (2),  and  see  the  next  note;  is  only  inducement.     So,  in  debt  for 

and  therefore  this    general    mode  of  rent  on  a  demise  by  indenture,  it  is  not 

pleading  is  still  sufficient,  notwithstand-  necessary  to  declare  that  it  was  by  in- 


day.  Such  tenancy  may  clearly  be 
created  by  the  express  agreement  of 
the  parties,  and  other  cases  may  be  put 
where  such  tenancy  will  even  now 
arise  ;  for  instance,  the  case  of  a  mort- 
gagor in  possession.  5  B.  &  A.  GCM*. 
Partridge  v.  Bere^  1  Dowl.  &  Ryl. 
^2.  S.  C.  A  tenancy  from  year  to 
year  may  be  determined  by  either 
party  giving  notice  to  quit  hsJf  a  year 
previous  to  the  expiration  of  any  year 
of  the  tenancy,  unless  any  other  period 
be  fixed  by  agreement  or  local  custom ; 
which  half  year  must  consist  of  182 
days,  except  where  the  rent  is  payable 
on  the  usual  quarterly  feast  days,  when 
notice  on  one  feast  day  to  quit  on  the 
next  but  one,  as,  for  instance,  on  the 
29th  of  September  to  quit  on  the  25th 
of  March,  is  sufficient.  4  Esp.  199. 
Doe  V.  Green,  The  notice  must  be  to 
quit  at  the  end  of  some  current  year  of 
the  tenancy,  computed  from  the  ori- 
ginal time  of  entry;  1  T.  R.  159. 
Right  V.  Darby;  alUiough  the  rent  be 
payable  quarterly,  1  Esp.  267*  Shirley 
V.  Newman^  or  a  quarter's  notice  be 
agreed  on.  1  Taunt.  555*  Doe  v.  Do* 
ntman.  Where  the  tenant  enters  on 
different  parts  of  the  premises  at  diffisr- 
ent  times,  the  notice  should  be  given 
with  reference  to  the  substantial  and 
principal  part  of  them,  and  will  be 
good  for  all.  2  Black.  Rep.  1224.  Doe 
V.  Snowdon.  6  East,  120.  Doe  v.  Spence, 
7  East,  551.  Doe  v.  Watkins.  What  is 
the  substantial  part  is  a  question  for  the 


jury.  11  East,  498.  Doe  v.  Hotoard. 
If  the  tenant  hold  over  by  consent  afler 
the  expiration  of  a  lease,  he  becomes 
tenant  from  year  to  year,  and  notice  to 
quit  must  b'e  given  with  reference  to 
the  original  time  of  entry  under  the 
lease;  5  Esp.  173.  Doe  v.  Samuel; 
even  where  the  lease  was  determined 
by  the  death  of  the  lessor,  tenant  for 
life,  in  the  middle  of  a  year.  1  H.  Bl. 
97*  Roe  V.  JVard.  And  though  a  parol 
lease  for  seven  years  be  void  by  the  sta- 
tute of  frauds,  yet  a  tenancy  from  year 
to  year  arises  upon  the  terms  agreed 
on,  so  far  as  they  are  applicable  to 
such  a  tenancy;  and  if  they  specify  the 
time  of  quitting,  the  notice  must  be 
given  accordingly.  5  T.R.  471*  Doe 
V.  BeH.  But  it  was  held,  that  an  ac- 
tion for  use  and  occupation  would  not 
lie  against  one  who  had  once  been 
tenant  from  year  to  year,  but  who  had 
not,  within  the  last  six  years,  occupied 
the  premises,  paid  rent,  or  done  any 
act  from  which  a  tenancy  could  be  im- 
plied, though  the  tenancy  had  not  been 
determined  by  a  notice  to  quit.  1  B. 
&  A.  625.  Leigh  v.  Thornton,  The 
courts  listen  with  reluctance  to  objec- 
tions to  the  form  of  the  notice.  14  East, 
245.  Doe  v.  Archer*  Hence,  •*  I  de- 
sire you  to  quit,  *&c.  or  I  shall  insist  on 
double  rent,"  was  held  a  good  notice. 
Doug.  175.  Doe  v.  Jackson,  So  no- 
tice at  Michaelmas f  1795,  to  quit  "  at 
Lady-day  tohich  toill  be  in  the  year 
1795,*'  was  held  good.      7  T-  R.  63. 
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Mayo* 

^ , ^ 

Sir  Thomas 
Comngdiiy  bj 


which  demise  he  the  said  Thomas  Coim^sfy  afterwards^  to  wit^ 
on  the  5th  day  of  December^  in  the  said  4Sd  year  of  the  reign 
of  the  said  ]ate  qneen  Elixabethj  entered  into  the  said  tenements^ 
with  the  appurtenances^  and  was  possessed  thereof:  and  being 


denture;  but  ^*  quod  cum  dimisisseC' ge^ 
neraJly,  is  sufficient.  [6]  However,  if  the 
defendant  pleads  nU  habuitin  tenementis, 
it  IB  primd  facie  a  good  plea,  because  no 


estoppel  appears  upon  the  record ;  and 
therefore  the  plaintiff  must  reply  that 
the  demise  was  by  indenture,  and  rely 
upon  the  estoppel  t  for  if  the  plaintiff 


Doe  V.  Rightly.  So  on  an  Old  Mi^ 
chaelmas  ten^cy  notice  to  quit  at 
Michaelmas  was  held  good,  evidence 
being  given  that  the  tenancy  com- 
menced at  Old  Michaelmas.  2  Campb. 
256.  Doe  v.  Vince.  4  B.  &  A.  588. 
Doe  V.  Benson.  S.  P.  Notice  to  quit 
<'  at  the  expiration  of  the  current  year 
of  your  tenancy,  which  shall  expire 
next  after  one  half-year  from  the  date 
hereof,''  is  sufficient,  though  no  day  be 
mentioned.  2  Esp.  589*  Doe  y.  Butler^ 
and  is  perhaps  the  safest  form.  Neither 
does  the  landlord  lose  much  by  adopt- 
ing it,  since  the  insertion  of  a  day 
will  not  make  the  notice  primdjacie 
evidence  of  a  holding  from  that  day. 
2  Campb.  258.  n.  Ibid.  S88.  Doe  v. 
Calvertf  over-ruling  Doe  v.  Harris. 
Dorchester  Sum.  Ass.  1784,  before 
El/re  B.,  cited  in  1  T.  R.  161.,  unless 
the  service  be  personal  on  the  tenant, 
and  he  make  no  objection.  13  East, 
405.  Doe  V.  Forster.  2  Campb.  647. 
Thomas  v.  Thomas.  2  Campb.  459. 
Doe  V.  JVoomhmll.  2  Taunt.  109. 
Doe  V.  Leicester^  which  seems  to  over- 
rule 4  T.  R.  S61.  Oakapple  v.  Copous. 
If  the  tenant,  on  application  by  his 
landlord,  state  his  tenancy  to  have  com- 
menced on  a  particular  day,  he  is  bound 
by  such  statement ;  2  Esp.  635.  Doe 
V.  Lamblys  and  a  receipt  for  rent,  stat- 
ing it  to  be  a  year's  rent  up  to  a  cer- 
tain day,  is  primi  facie  evidence  of  a 
holding  from  that  day.  3  Esp.  173. 
Doe  V.  Samuel.     A  parol  notice  to  quit 


Is  sufficient;  2  Campb.  96.  Roe  v. 
Pierce  ;  but  it  is  more  advisable  to  give 
a  written  one.  5  Esp.  197.  Doe  v. 
Crick.  Service  of  the  notice  by  leav- 
ing it  with  a  servant  at  the  tenant's 
dwelling-house,  not  on  the  premises, 
has  becigi  held  sufficient.  4  T.  B.  464. 
Jones  V.  Marsh.  The  notice  to  quit 
required  by  4  Geo.  2.  c  28.  s.  1.,  to 
entitle  the  landlord  to  double  value, 
must  be  in  writing ;  but  the  notice  to 
quit  by  the  tenant,  which  entitles  the 
landlord  to  double  rent  if  hedoesnotquit 
accordingly,  under  11  Geo.  2*  c.  19. 
s.  18.,  may  be  by  parol.  8  Burr.  1603. 
Timmins  v.  Rovdinson.  The  notice 
may  be  given  by  a  receiver  appointed 
by  the  court  of  chancery.  5  Burr.  2694. 
Wilkinson  v.  CoUey.  12  East,  57.  Doe 
Y'  Read.  An  infant  must  give  notice 
as  well  as  an  adult.  2  T.  R.  159.  Mad- 
don  V.  White.  A  notice  signed  by  two 
out  of  three  executors  and  trustees  has 
been  holden  insufficient,  although  it  was 
expressed  to  be  given  on  behalf  of  them 
all,  and  the  third  subsequently  assented. 
5  East,  491.  Right  v.  Cuihell.  But 
where  four  joint-tenants  demise  jointly, 
such  of  them  as  give  notice  to  quit 
may  recover  their  respective  shares  in 
ejectment  on  their  several  demises. 
3  Taunt.  210.  Doe  v.  Chaplin.  And  if 
the  notice  be  signed  by  a  stranger  pro- 
fessing to  be  an  agent  for  all,  their 
subsequent  recognition  of  his  authority 
will  be  sufficient.  3  B.  &  A.  689. 
Goodiitle  v«  Woodward.  The  distinction 
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so  poasessed  thereof  he  the  said  Thimtas  Qmingskf  aAawatd^  I>nfPA  v. 
to  wit,  oo  the  10th.  day  cfAugmiy  in  the  year  of  our  Lofd  ^  Mato>  ^ 
1616,  at  Bodenham  aforesaid,  made  his  last  will  and  testament  his  wiu'^densed 
in  writing  (2),  and  by  the  said  will  (among  other  things)  did  *b  «»uky  of 
give  and  bequeath  to  the  said  Elizabeth  BaskervUe,  and  7%a-  EUxabeth  Bas- 
mas  Baskennky  son  of  the  said  Elizabetky  the  sum  of  501.  a-  ^^^^^^^ 
year  out  of  his  demesne  lands  of  OrleUm  and  Aihwood  Parky  to  deueiae  hndb  9 


replies,  that  he  had  a  sufficient  estate 
in  the  premises,  he  loses  the  benefit  of 
the  estoppel.  See  posty  S25.  note  (^). 
6  Term  Rep.  62.  WiOdns  ▼.  WingaU. 


(3)  No  person  could  at  common 
law  devise  his  lands  and  tenements,  or 
any  interest  out  of  them,  by  his  last 
will  and  testament,  except  by  custom  in 


between  this  case  and  Right  v.  CutheU 
being,  that  the  tenant  had  in  this  case 
such  a  notice  as  he  could  act  upon, 
whercai  in  the  other  case  the  notice 
was  deficient  on  the  face  of  it.     Ac« 
cep^snce  of  rent  due  since  the  ex- 
piration of  the  notice  is  a  waiver  of 
it,  6  T.  R.  219.   Goodright  t.  Cbn/* 
toefUf  if  the  money  reach  the  lessor's 
hands,  2  Campb.  387*  Doe  ▼.  Caherif 
and  be  received  as  rentf  which  is  a 
question  for  the  jury.    Cowp.  24?S.  Doe 
V.  Batten.     So  is  a  distress  for  such 
rent.      1  H.  Bl.  311.  Zouch  v.  Willing^ 
all.      But  after  verdict  in  ejectment 
against  a  tenant  for  not  quitting  pur- 
suant to  notice,  a  subsequent  distress 
by  the  landlord  for  rent  due  after  the 
verdict,  does  not  waive  the  notice  to 
quit;    nor  is    it  any  ground  for  set- 
ting aside  the  verdict,  or  staying  exe- 
cution.     8  Tannu  538.  Doe  v.  Darb^. 
So  a  subsequent  notice  is  a  waiver, 
16  East,  53.  Doe  v.  Palmer^  unless  it 
expressly  save  the  first ;    2  East,  237* 
WiUiams  v.  Humphreys    or  be  given 
for  greater  caution,    after    ejectment 
brought  for  part  of  the  premises,  and 
such  ejectment  be  persisted  in ;  S.  C. ; 
or  be  merely  a  notice  that  double  value 
will  be  required.      1  T.  R.  53.  Messen- 
ger V.  Armstrong.    3  Campb.  117-  Doe 
V.  Steel.      Nor    is  a  promise   not  to 
turn  the  tenant  out  till  the  estate  is  sold 


a  waiver  of  a  prior  notice  to  quit* 
10  East,  13.  H^hiteacrey.  S^^mans.  By 
analogy  to  the  notice  to  quit  given 
in  a  holding  of  land,  it  b  held  that 
notice  must  be  given  to  determine  a 
composition  for  tithes :  and  in  genersl 
it  must  be  half  a  year's  notice,  ending 
at  the  expiration  of  a  year ;  unless  any 
longer  notice  be  necessaxy  to  enable 
the  tenant  to  cultivate  the  land  in  the 
manner  most  beneficial  to  himself,  ac- 
cording as  he  is  to  pay  a  composition  or 
in  kind.  1  Bos.  &  Pull.  465.  Wyburd 
V.  Tuck^  citing  Hewitt  v.  Adams.  Dom. 
Proc.  1782.  12  East,  83.  Fett  v.  Wil- 
son. If  the  occupier  disclaim  any  lia- 
bility to  pay  tithes  at  all,  and  deny  the 
parson's  title,  this  dispenses  with  the 
necessity  of  a  notice  to  determine  the 
composition;  1  Brod. & Bing. 4.  Bomer 
V.  Major.  3  B.Moore,  216.  S.C. ;  in  the 
same  manner  as  an  express  disclaimer 
of  holding  under  the  landlord  dispenses 
with  a  notice  to  quit  land.  Bull.  Ni. 
Pri.  96.;  and  see  Peake's  Ni.  PrL  Cas. 
197*  Doe  V.  Pasquali.  But  the  analogy 
does  not  hold  in  the  case  of  a  change 
of  parties :  for  by  the  parson's  death, 
or  avoidance  of  die  benefice,  or  by  a 
change  of  the  occupier,  the  composition 
is  ipso  facto  determined.  10  East, 
269.  WiUiams  v.  PwdcU.  If,  however, 
the  new  parson  receive  the  composi- 
tion, he  must  account  to  die  executors 
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have  and  to  hold  the  said  annuity  of  BOL  to  the  said  EUxa^ 
J  beth  and  the  said  Thcmas  her  son,  for  and  during  the  term  of 
'  their  natural  lives,  and  the  life  of  the  longer  liver  of  them: 

with  a  cUnueof  and  if  it  should  happen  that  the  said  rent,  or  any  part  thereof 


some  ancient  boroughs.  Litt.  s.  167. 
Co.  Litt.  11 1,  b.  [c]  But  the  statutes  of 
82  H.  8.  c.  1.  and  34  H.  8.  c.  5.,  have 
enabled  tenants  in  fee-simple  to  devise 
their  lands  and  tenements,  by  their  last 
will  in  toriting.  [d]    Whenever,  there- 


fore, a  will  of  lands,  or  of  any  interest 
out  of  them,  by  tenants  in  fee-simple  is 
pleaded,  it  must  be  averred  to  hare 
been  made  fit  writing;  for  this  differ- 
ence is  holden,  that  where  a  thing  is 
originally  made  by  act  of  parliament, 


of  the  deceased  for  their  share,  accord* 
ing  to  the  portion  of  the  year  which 
had  elapsed  at  the  time  of  the  death  of 
the  late  parson.  2  Yes.  &  Beames,  331. 
Ayndey  v.  IVordstoorth ;  over-ruling 
,10  East,  267-  Williams  v.  PotoeUy  in 
which  the  court  of  King's  Bench  had 
held,  that  the  deceased's  share  should 
be  calculated  according  to  the  value  of 
the  tithes  which  had  become  severable 
and  payable  during  the  portion  of  the 
year  which   elapsed  before  his  death. 

[6]  The  general  rule  is,  « that 
wherever  an  action  is  founded  on  a 
deed,  the  deed  must  be  declared  on. 
The  only  case  excepted  from  the  gene- 
ral rule  is  that  of  debt  for  rent,  in 
which  the  deed  need  not  be  declared 
on.  That  exception,  however,  seems 
to  have  proceeded  on  the  ground  that 
by  the  demise  an  interest  has  passed  in 
the  land."  Per  Mansfield  C.  J.  1  N.  R. 
109.  Atty  V.  Parish,  In  other  words, 
that  the  action  is  founded  on  the  privity 
of  estate  and  not  of  contract :  and  if 
so,  it  is  extraordinary  that  the  action 
should  not  be  local,  which  it  is  not. 
See  ante,  241  a.  n.  (6)  k  {f\ 

[c]  And  generally  by  the  custom  of 
gavelkind.  2  Bl.  Com.  p.  84*.  Cro.  Car. 
561.  Launder  v.  Brooks.  1 1  Mod.  122. 
Brunker  v.  Coo^,  and  the  cases  and  books 
there  referred  to.  And  the  observation 
is  not  intended  to  apply  to  a  bequest  of 


existing  <^  chattel  interests  in  land,whicb, 
on  account  of  their  original  imbecility 
and  insignificance  were  deemed  per- 
sonalty, and  as  such  were  disposable  by 
will.''  Hargrave's  Co.  Litt.  lll.b. 
note  (1.) 

\d]  These  statutes  enabled  tenants 
in  fee-simple  to  devise  the  whole  of 
their  lands  held  in  socage,  and  two- 
thirds  of  their  lands  held  in  chivalry ; 
and  the  stat.  12  Car.  2.  c.  24.,  having 
turned  all  tenures  in  chivalry  into  so- 
cage, all  lands  are  now  devisable ;  but 
these  statutes  do  not  apply  to  copy- 
holds, which  are  devisable  accordmg  to 
the  custom  of  each  particular  manor, 
and  at  common  law  must  have  been 
surrendered  to  the  use  of  the  devisor's 
will,  by  the  devisor  himself,  and  then 
the  will  operated  as  an  appointment  of 
the  use ;  but  if  the  devisor  had  neg- 
lected to  surrender  to  the  use  of  his 
will,  the  devise  was  void,  although  a 
court  of  equity  would,  in  some  m- 
stances,  have  supplied  the  defect :  and 
now,  by  stat.  55  Geo.  3.  c.  192.,  a  de- 
vise of  copyhold  lands,  warranted  by 
the  custom  of  the  manor,  is  good  with- 
out a  surrender,  and  it  need  not  be  in 
writing,  or  attested  by  three  witnesses, 
as  copyholds  and  customary  freeholds 
are  held  not  to  be  within  the  5th  section 
of  the  statute  of  frauds.  7  East,  29a 
Doe  V.  Danvers. 
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should  be  in  arrear  and  unpaid  for  thrte  days  after  a  month  of 
Si.  Michael  and  the  Annunciation  of  the  Blessed  Virgin  Mary^ 
they  should  enter  and  distrain,  and  retain  (8)  the  distress  until 
the  debt  should  be  paid^  and  ten  shillings  every  day  after,  no* 
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and  required  to  be  in  writing,  it  must 
be  pleaded  with  all  the  circumstances 
required  by  the  act,  as  in  the  case  of  a 
will  of  lands  it  must  be  alleged  to  have 
been  made  in  writing ;  but  where  an  act 
makes  writing  necessary  to  a  matter, 
where  it  was  not  so  at  the  common  law, 
as  in  the  case  in  the  preceding  note, 
where  a  lease  for  a  longer  term  than 
three  years  is  required  to  be  in  writing 
by  the  statute  of  frauds,  it  is  not  neces- 
sary to  plead  the  thing  to  be  in  writing, 
though  it  must  be  proved  to  be  so  in 
evidence.  2  Salk.  519.  Anon, — A  dis- 
tinction, however,  is  taken  between  a 
declaration  and  a  plea :  in  the  former, 
the  plaintiff  need  not  shew  the  thing  to 
be  in  writing ;  but  in  the  latter  it  must 
be  so  pleaded.  As  when  the  defend- 
ant pleads  that  another  person,  for  a 
good  consideration,  promised  to  be  an- 
swerable to  the  plaintiff  for  the  debt, 
it  was  held  that  it  must  be  shewn  to 
be  in  writing,  so  that  it  may  appear 
to  be  a  contract  which  the  plaintiff 


can  enforce.     Sir  T.  Raym.  450.  Case 
V,  Barber*  [«] 

(3)  Formerly  a  distrainor  could  not 
sell  the  distress,  but  only  retain  it  as  a 
pledge  or  security  for  payment  of  rent 
or  other  duties,  or  satisfaction  for  da- 
mage done.  And  so  the  law  still  con- 
tinues, with  regard  to  distresses  of 
cattle  taken  damage  feasant.  But  the 
statutes  of  2  W.  &  M,  c.  5.,  8  Ann. 
c  14.,  4  Geo.  2.  c.  28.,  and  11  Geo.  2. 
C.19.,  have  made  great  alterations  in 
the  law  of  distress,  by  empowering  per- 
sons, who  distrain  for  rent  of  any  kind* 
to  sell  the  distress  for  payment  of  the 
rent  in  arrear,  if  the  tenant  or  owner 
fails  to  replevy  with  sufficient  security, 
within  five  days  after  taking  the  distress, 
and  giving  Uie  tenant  notice  of  the 
cause.  This  improvement  of  the  re- 
medy by  distress,  was  first  introduced 
by  the  2  W.  &  M-  c.  5.  with  respect  to 
rents  due  on  demise  or  contract,  and 
afterwards  by  the  4  Geo.  2.  c.  28.,  was 
extended  to  rents  seek,  rents  of  assize, 
and  chief  rents. 


[e]  See  ante,  211  h.  n.  [»].  By 
the  4th  section  of  the  statute  of  frauds, 
it  is  enacted,  **  that  no  action  shall  be 
brought  upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them, 
unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  me- 
morandum or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  autho- 
rised.** It  has  been  held  in  several 
cases,  that  a  sale  of  grouping  crops  is  a 
sale  of  an  interest  in  land  within  the 


4th  section  of  the  statute  vf  frauds. 
2  Bos.  &  Pull.  452.  Waddington  v.  Bris- 
totv.  6  East,  602.  Crosbi/  v.  JVads- 
worth.  2  Taunt.  38.  Emmerson  v.  Hee- 
lis  ;  but  it  is  otherwise  where  the  crops 
have  arrived  at  maturity  at  the  time  of 
sale ;  or  are  to  be  taken  away  immedi- 
ately. 1 1  East,  363.  Parker  v.  Stani- 
land.  2  M.  &  S.  205.  JVamick  v.  Bruce. 
The  principle  of  these  decisions  ap- 
pears to  be  this :  that  wherever  at  the 
time  of  the  contract  it  is  contemplated, 
that  the  purchaser  should  derive  a  be- 
nefit from  the  further  growth  of  the 
thing  sold,  from  further  vegetation,  and 
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after  the  loa 
ihould  attain 
thirteen,  he 
should  hare 
90<.a-year4if 
the  said  an- 
nuity. 

And  the  said 
Sir  TbomfM 
CowBgsby  kf 
another  will, 
reciting  that  he 
liad  sold  the 
tlemesne  land^ 
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minepemat  andl  the  ^leibt  slwald  be  paid :  and  after  the  find 

Thomas  BaskervUe  shouU  attain  the  age  <}f  13  years,  and  his 
mctber  Imng,  then  the  said  Thomas  shoaki  have  ^0/.  yearly  of 
the  said  devised  50/.  for  his  better  maintenance  during  his 
mother's  life,  and  then  die  whole  in  manner  as  is  aforesaid 
*^deyised.  And  whereas  idso  the  said  Thomas  Coning^  in  his 
life  time,  to  wit,  on  the  19th  day  of  September^  in  the  year  of 
our  Lord  1617,  at  Bodenham  aforesaid,  reciting,  that  whereas 
by  his  last  will  in  writmg,  bearing  date  the  10th  day  of  August^ 
in  theyear  of  our  Lord  1616,  he  the  said  Thomas  Coningsbt/  by 
his  said  will  had  willed  and  bequeathed  several  annuities  and 
legaciespand  appointed  the  same  then  to  be  paid  yearly  oat  of 
his  demesne  lands  ofOrleianj  in  the  county  o(  Hereford^  be- 
cause that  after  the  making  of  his  said  will  and  testament  he 
the  said  Thomas  Coningsby  had  otherwise  conveyed  the  said 
demesne  lands  of  Orleton^  whereby  the  annuities  demised  ont 
of  the  same  were  annulled  (4),  he  the  said   Thomas  Co^ 


(4)  This  is  correctly  expressed ;  for 
the  act  done  hy  the  testator  was  not 
properly  a  revocation  of  his  will,  but  a 
parting  with  the  estate  out  of  which 
the  annuity  devised  was  to  arise,  and  of 
course  the  will  became  null,  according 
to  the  maxims,  "  ccssante  causd  cessai 
*' effectus. —  Sublato  fundot  tolUtur  id 
««  quod  Jundi  potest:*  2  Atk.  272. 
BrudefuU  v.  Boughton.  Ibid.  424. 
Gabon  V.  Hancock.  And  if  the  tes- 
tator had  afterwards  repurchased  the 
lands,  still  the  devise  of  the  annuity 
would  have  been  void,  without  a  repub* 
lication  of  the  will  accordbg  to  the 
solemnities  required  by  the  statute  of 
frauds,  29  Car.  2.  c.  3.  s.  5.  upon  the 


same  principle  as  that  a  will  does  not 
pass  lands  purchased  after  the  making 
of  it.  44  Edw.  S.  33.  cited  in  Dy. 
143.  b.  11  Mod.  158,  159.  Arthur  v. 
Bokenham.  3  Rep.  30  b.  Butler  and 
Baker's  case.  A  devise  of  lands  is  an 
appointment  of  particular  lands  to  a 
particular  devisee,  and  is  considered  in 
the  nature  of  a  conveyance  by  way  of 
appointment ;  and  upon  that  principle 
it  18,  that  no  man  can  devise  lands 
which  he  has  not  at  the  date  of  such 
conveyance.  It  does  not  turn  upon  the 
construction  of  the  statute  of  wills, 
32  H.  8.  c.  1.  and  84  H.  8.  c.  5.  which 
say  that  *^  any  person  having  lands,  &c* 
**  may  devise,^  for  the  same  rule  held 


from  the  nutriment  afforded  by  the 
land,  the  contract  is  to  be  considered 
as  for  ah  interest  in  land ;  but  where 
the  process  of  vegetation  is  over,  or  the 
parties  agree  that  the  thing  sold  shall 
be  immediately  withdrawn  from  the 
land,  the  land  is  to  be  considered  as  a 
mere  warehouse  of  the  thing  sold,  and 
the  contract  is  for  goods.  Still,  it  has 
been  held  in  C.  P.  2  Brod.  &  Bing.  362. 


Peacock  V.  Purvis f  that  even  in  a  jalea, 
a  sale  of  groxving  crops  need  not  be 
stated  to  have  been  made  in  toriting. 
And  the  court  intimated,  that  assign- 
ments of  terms  of  years  need  not  be 
pleaded  to  have  been  made  by  toriting. 
But  with  submission,  this  seems  not  to 
apply  to  cases  where  the  party  plead- 
ing the  assignment  takes  an  interest 
under  it. 


Trin.  ««  Car.  II.  Regis. 

nif^sbtf  by  his  last  will  and  testament,  did  dedare  his  M  will| 
mind,  intention,  and  purpose  to  be,  and  by  the  said  Vfill  he 
the  said  Thomas  Coningsh^  did  give  and  devise  to  one  Sidney 
Caningdy  his  son,  an  annuity,  or  yearly  rent  of  100  marks,  to 
be  paid  to  the  said  Sidnej/  during  his  natural  life,  out  of  all 
or  any  die  manors,  messuages,  lands,  and  tenements  which 
he  the  said  Thomas  Cmingsby  held  by  lease  in  Marden^  Bo- 
denhamy  and  Leominster^  or  elsewhere  in  the  county  otHere- 
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Mato. 

V , ^ 

devised  to 
Sidney  Co- 
ningsby  an 
uiniuty  of  100 
marks  out  of 
his  leasehold 
lands; 


before  the  statutes,  where  lands  were 
devisable  by  custom.  Cowp.  90.  Har- 
mood  V.  Goodrigkt.  Per  Lord  ManS' 
Jield.  And  see  11  Mod.  122.  Brunker 
V.  Cook.  If] 

It  seems,  however,  to  have  been  for 
some  time  a  prevailing  opinion,  that 
where  a  man  devised  particular  lands 
by  name;   or  all  the  lands  which  he 
should  die  seised  of;  though  he  was 
not  seised  of  them  at  the  time  of  making 
his   will,  but  purchased    them    after- 
wards,   they  passed  by  such  devise, 
without  any  new  publication  of  the 
will,  because  it  appeared  to  have  been 
his  intention  to  pass  his  after  purchased 
lands.     But  where  he  devised  all  his 
lands  generally,  and  afterwards  pur- 
chased other  lands,  it  was  always  con- 
sidered that  the  after  purchased  lands 
did  not  pass,  because  the  same  inten- 
tion did  not  appear.    This  distinction 
was  taken  by  Serjeant  Loveless  in  argu- 
ment in  Brett  v.  Rigden.    Plow.  S4S, 
S44.  the  latter  part  of  which  distinction 
was  adjudged  by  the  court ;  and  they 
did  not  deny  the  case  put  by  him  to 
illustrate  the  former  part  of  the  dis- 
tinction, and  which  he  founded  on  the 
authority  of  39  H.  6.  18.  b.  Fitz.  De- 
vise, 17.    Bro.  Devise,  S.  C,  namely, 
**  That  where  a  man  devises  lands  in 
certain,  as  the  manor  of  Dale,  or  White^ 
acre,  which  he  is  not  seised  of  at  the 
making  of  the  will»  but  purchases  after, 
such  lands  shall  pass  to  the  devisee." 


And  Saunders  himself  appears  to  have 
been  of  the  same  opinion.  For  he  de- 
vised all  his  lands  which  he  had  or 
afterwards  should  have  in  Fulham.  And 
there  was  a  difference  of  opinion  among 
his  executors,  who  were  great  lawyers, 
as  to  the  effect  of  the  devise ;  Maynard 
being  of  opinion  that  the  devise  was 
not  good  for  land  there,  which  he  had 
afterwards  purchased;  and  HoU  and 
PoUexfen  chief  justices  being  of  a  con- 
trary opinion.  1  Ld.  Raym.  438.  Zatu- 
rence  v.  Dodtoell. 

But  this  case  so  put  by  Loveless  was 
denied  by  HoU  C.J.  in  Brunker  v.  Cook. 
11  Mod.  121.  S.  C.  1  Salk.  238. 
Fitzg*  228.,  and  the  distinction  over- 
ruled ;  for  it  was  there  decided  that  a 
devise  of  all  the  testator's  lands,  tene- 
ments, and  estate  whatsoever,  of  tvhich 
he  should  be  possessed,  or  invested  at  the 
time  of  his  decease,  did  not  pass  an 
estate  purchased  after  the  making  of 
the  will;  and  this  decision  was  a£5rmed 
in  the  House  of  Lords.  1  Bro.  P.  C. 
19.  And  Lord  Holt  observed  that  the 
case  put  by  Loveless  is  not  warranted 
by  the  39  H.  6*  where  it  is  made  a 
question  whether,  if  a  disseisee  de- 
vises the  lands  of  which  he  is  disseised, 
and  afterwards  re-enters,  it  is  a  good 
plea  to  say  that  the  devisor  had  nothing 
in  the  lands  at  the  time  of  the  devise* 
He  added  that  in  his  opinion  the  devi- 
sor was  seised  in  fee  at  the  time  of  the 
devise,  and  consequently  the  lands  were 


[/]  2  Ves.  427.  Bridges  v.  Duchess  qfChandos.  S.P. 
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DuppA  V.    Jbrdf  at  the  feasts  of  St.  Michael  the  Archangdf  the  Nativifj^ 

Mayo.       ^  ^n^  Saviour^  the  Annunciation  of  the  Blessed  Virgin  Mary, 

'  and  the  Nativity  of  St.  John  the  Baptist^  by  equal  portioiis»  to 

begin  on  that  feast  which  should  first  happen  after  his  death  i 


well  devised.     For  the  entry  purged 
the  disseisin,  and  revested  the  estate  in 
die  disseisee  who  thereupon  was,  in  . 
consideration  of  law,  in  possession  of 
of  the  estate  from  the  time  of  the  dis- 
seisin to  all  intents  and  purposes  by 
relation,  and  entitled  to  recover  the 
mesne  profits  from  that  time  in   an 
action  of  trespass  as  much  as  if  he  had 
been  in  the  actual  possession  thereof 
all  the  while ;  and  therefore  he  might 
be  justly  said  to  have  been  seised  in  fee 
at  the  time  of  the  devise.     But  that 
was  very  different  from  the  case  where 
the  lands  are  purchased  after  the  mak- 
ing of  the  will ;  for  there  the  devisor 
has  neither ^W  in  re,  nor  ad  rem,  at  the 
time,  11  Mod.  127, 128.  S.  P.  by  Holt 
C.  J.   in  MoncHon  v.  Pashley.    2  Ld. 
Kaym.  977.     See  what  is  said  by  Eyre 
C.  J.  onthis  case  in  GoodtiUev.  Oixnay. 
1  Bos.  &  Pull.  602.,  and  by  Lord  Chan- 
cellor Eldon    in    Attorney  General  v. 
Vigor.  8  Ves.  282.    It  is,  however,  ne- 
cessary to  observe  that  what  Lord£^on 
is  stated  to  have  said  in  the  last  case, 
*^  that  if  the  devisor  is  disseised  before 
the  execution  of  the  will,  his  will  would 
not  pass  the  land,"  it  is  apprehended, 
must  be  understood  to  mean,  in  case 
the  devisor  dies  before  he  has  efUered. 
For  if  he  enters  after  he  has  made  his 
will,  his  entry  has  relation  to  the  time 
of  the  dissebin,  and  consequently  to  the 
time  of  maxing  the  will,  and  he  is  con- 
sidered in  law  as  having  been  ii)  the 
actual  seisin  of  the  estate  the  whole 
time.    This  principle  is  the  foundation 
of  the  action  of  trespass  for  the  mesne 
profits  from  the  time  of  the  disseisin. 
After  judgment  and  execution  in  eject- 
ment, the  plaintiff  is  considered  in  law 


to  have  been  in  the  actual  possession  of 
the  estate  from  the  day  of  the  demise 
laid  in  the  declaration,  and  may  main- 
tain a  possessory  action,  that  is,  an 
action  of  trespass  against  the  defendant 
as  a  wrong  doer  and  trespasser  upon  his 
estate  from  that  day.  A  recovery  and 
execution  in  ejectment  is  in  tmth  the 
same  thing  with  an  entry.  A  man  is 
then  said  to  have  entered  into  his  land ; 
for  there  are  but  few  instances  of  an 
actual  entry  to  revest  an  estate  without 
an  ejectment.  The  above  cited  case 
out  of  the  year  book  shews  that  a  sub- 
sequent entry  by  the  disseisee  makes 
the  will  good.  The  before-mentioned 
observation  of  Lord  Holt  had  been  the 
opinion  of  Lord  Bacon  long  before, 
who  in  his  maxims  of  the  law,  Reg.  14. 
says,  that  **  If  I  devise  the  manor  of 
D.  by  special  name,  of  which  at  that 
time  I  am  not  seised,  and  after  I  pur- 
chase it,  except  I  make  a  new  publica- 
tion of  my  will,  the  devise  is  void.'' 
And  now  since  the  determination  in 
Brunker  v.  Cook,  the  law  is  taken  to  be 
clear,  that  lands  purchased  after  the 
making  of  the  will,  do  not  pass,  al- 
though the  devisor  uses  expressions  of 
the  most  manifest  intention  to  do  so. 
The  same  case  had  received  a  similar 
decision  in  the  common  pleas  under  the 
name  of  Arthur  v.  Bokenham,  11  Mod. 
148.  Fitzg.  238. 

However  if  a  copyhold  manor  is 
devised  it  has  been  holden  that  copy- 
hold premises  parcel  of  the  manor, 
which  are  purchased  by,  and  surren- 
dered to,  the  lord  subsequent  to  the 
time  of  making  his  will,  will  pass. 
6  Term  Rep.  708.  Roe  v.  Wegg.  So  if 
a  man  devises  a  manor,  and  afterwards 


Trin.  22  Car.  II.  Regis. 
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mxiA  if  it  should  happen  that  the  said  annuity  or  yearly  rent  of 

iOO  marks,  or  any  part  thereof  should  be  in  arrear  and  un- 

paid  for  the  space  of  28  days  after  any  of  the  said  feasts,  on  with  a  clause  of 
wlridi  the  same  ouj^t  to  be  paid  as  aforesaid,  that  then,  and  ^^^**^^' 


a  tenancy  escheats,  it  will  pass.  1 1  Mod. 
129.  Brunker  v.  Cook.  S.  C.  1  Salk. 
£38.  And  the  reason  is,  because  the 
copyhold  premises  are  parcel  of  the 
manor,  and  so  is  the  tenancy  when  it 
escheats,  and  the  will  operates  upon 
the  whole  manors  and  therefore  diey 
pass  as  pari  of  that  whole.  Copyhold 
premises  are  considered  so  far  part  of 
the  manor,  that  if  a  man  seised  in  fee  of 
a  copyhold  raaoor  ex  ^ parte  maiemd^ 
purchase  a  copyhold  estate  of  inherit- 
aooe  held  of  the  manor,  the  newly  ac- 
quired copyhold  will  go  to  his  heirs  ex 
parte  maternd^  and  not  to  his  heirs  ge- 
neral. 6  Term  Rep.  710.  Roe  v.  Wegg. 
But  if  a  mortgagee  in  fee  devises  all  his 
lands,  tenements,  and  hereditaments, 
the  mortgaged  lands  do  not  pass  un- 
less the  equity  of  redemption  be  fore- 
closed ;  and  if,  after  such  devise  made, 
a  foreclosure  is  had,  yet  such  estate 
tfhall  not  pass  by  the  general  words, 
iands^  tenetMetUSf  and  hereditamenU^  be- 
cause a  foreclosure  is  considered  as  a 
«ew  purchase  of  the  land.  1  Atk.  605, 
€06.  Cathorne  v.  Inglis. 

But  it  is  not  necessary  in  equity  that 
the  devisor  should  be  seised  o^iib^  legal 
eUaie  in  the  lands  at  the  time  of  making 
his  will.  If  he  have  such  an  equitable 
interest  in  them  at  the  time  diat  he 
may  call  for  a  conveyance  of  the  legal 
estate,  it  is  sufficient,  and  the  lands 
vill  pass  by  th^  will,  if  it  appears  to 
have  been  the  testator's  intent  to  de- 
vise them,  altliough  the  legal  estate  be 


not  conveyed  to  the  testator  until  a 
subsequent  period,  or  even  not  convey- 
ed to  him  at  all.  As  where  a  person, 
or  another  for  him  as  trustee,  enters 
into  articles,  or  a  contract  in  writing, 
for  the  purchase  of  lands  either  imme- 
diately, or  on  some  future  day,  and 
pays  the  purchase-money,  or  is  to  pay 
the  money  at  a  future  time,  the  lands 
are  bound  in  equity,  and  considered 
as  his,  from  the  execution  of  the  arti- 
cles, or  contract,  and  the  vendor  is  a 
trustee  for  the  vendee  from  that  time. 
I  Stk.5^S.  Greeny.  Smith.  And  there- 
fore the  lands  will  pass  in  equity  by  a 
devise  of  them  made  after  tlie  execu- 
tion of  the  articles,  or  contract,  and 
before  <they  are,  or  were  to  be,  convey- 
ed ;  and  if  tlie  testator  dies  before  tl>e 
lands  are,  or  were  to  be  conveyed  pur- 
suant to  the  contract,  and  before  the 
purchase-money  is  paid,  the  devisee 
may  call  for  a  conveyance  of  them  from 
the  vendor,  and  compel  the  testator's 
executor  to  pay  the  money  out  of  the 
personal  estate ;  for  the  money  is  also 
bound  by  the  articles  as  well  as  the 
lands,  and  the  vendee  is  a  trustee  as  to 
the  money  for  the  vendor.  This  rule 
applies  as  well  where  the  contract  is 
for  the  purchase  of  copyhold,  as  of  free- 
hold estates.  1  Chan.  Cas.  39.  Davie 
v.  Beardsham,  Prec.  Chan.  320.  Green* 
hill  V.  Greenhiil.  S.  C.  2  Vern.  679- 
9  Mod.  78.  Acherley  v.  Vernon.  1  Ves. 
438.  PotUr  V.  Potter.  11  Ves.  55^. 
Rose  V.  Cuuynghame.  [^] 


(£]  10  Ves.  613.  Broome  v.  Monck. 
9  Mad.  462.  Holmes  v.  Barken  So 
where  the  words  of  the  will  were  insuf- 

\du  I. 


ficient  to  pass  real  property,  it  was 
held  that  lands  contracted  for  before 
the  date  of  the  will  would  descend  to 
li 
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DuppA  V.     from  thenceibrth,  it  should  be  lawful  to  and  ibr  the  said  fit- 

^    Mayo>    ^  awArfA  Baskervile^  or  any  other  person  who  should  keep  and 

maintain  the  said  Sidney  according  to  the  intention  of  his  said 

willy  to  enter  into  all  and  singular  the  manors,  messuages, 


Hence  it  seems  to  follow  that  a  sub- 
sequent conveyance  of  the  legal  estate 
to  cestui  que  trusty  or  to  a  trustee  for 
his  use,  does  not  amount  in  equity 
to  a  revocation  of  the  will.  S  Atk.  741* 
Parsons  v.  Freeman.  S.  C.  Ambl.  118. 
Per  Lord  Hardnoicke.  Watts  v.  FuUar- 
ton^  cited  in  Doe  v.  Pott.  Doug.  718. 
See  Wma  V.  Sandford.  1  Ves.  178. 
186*  Therefore  if  a  mortgagor,  where 
the  mortgage  is  in  fee,  devises  the  mort- 
gaged premises,  and  afterwards  pays  off 
the  mortgage,  and  the  mortgagee  con- 
veys the  legal  estate  either  to  the  mort- 
gagor himself,  or  to  a  trustee  for  him, 
such  conveyance  of  the  legal  estate 
does  not  in  equity  operate  a  revocation 
of  the  will.  Doug.  710.  Doe  v.  Pott. 
But  at  law  the  conveyance  of  the  legal 
estate  to  cestui  que  trust  would  be  a 
revocation.  For  it  has  been  holden 
that  if  before  the  statute  of  uses  27  H.  8. 
c  10.  cestui  que  use  had  devised  the  use, 
and  afterwards  came  the  statute,  which 
transferred  the  use  to  the  possession, 
it  was  a  revocation,  because  the  use 
was  gone  by  it.  See  2  Ves.  jun.  429. 
1  Roll.  Abr.  616.  (R.)  pf.  2.  In  like 
manner,  if  A.  devises  his  estate,  and 
afterwards  mortgages  it  in  fee,  it  is  a 
total  revocation  at  law,  though  in  equity 
it  is  considered  as  a  revocation  pro  tanto 
only.  1  Atk.  600.  Casbome  v.  Inglis. 
3  P.  "Will.  62.  Chester  v.  Chester,  [/i] 
And  therefore  if,  after  the  making  of 
the  will,  the  lands  are  conveyed  to  the 
cestui  que  trust,  that  is,  the  mortgagor. 


they  willy  on  his  death,  descend  upon 
his  heir,  and  the  devisee  must  bave 
recourse  to  a  court  of  equity  to  com- 
pel the  heir  to  convey  liie  estate  to 
him.  But  a  will  as  to  a  personal  estate 
relates  to  the  testator's  death,  and  will 
pass  every  thing  he  was  possessed  of 
at  that  time,  unless  it  be  restrained  by 
some  expression  in  the  will.  .See  AH 
SouTs  College  v.  Coddrington.  IP* 
Will.  597.  Ibid.  575.  fViad  v.Jek^ 
But  a  devise  made  before  the  testator 
has  entered  into  articles  or  a  contract 
for  the  purchase  of  lands,  will  not  paa 
such  lands  so  contracted  for  after. the 
making  of  a  will.  2  P.Will.  629.  Lo»fr 
fords.  Pitt.  1  Atk.  578.  Gfeens.SmA^ 
See  Dyer,  143.  in  the  margin. 

A  will  may  be  repuUished  either  by  a 
re-execution  of  it,  or  by  a  codicil.  Itvtf 
never  thought  necessary  to  write  the  will 
over  again  in  order  to  republish  it.  Sooo 
after  the  passing  of  the  statute  of  wills» 
32  H.  8.  c.  1.,  it  was  holden  tbit 
where,  after  a  will  had  been  revoked 
by  operation  of  law,  the  testator  «/• 
loxjied  it  to  be  his  will  without  writing 
it  anew,  it  was  a  republicatiooi  and 
the  land  should  pass  by  tlie  will,  as 
much  8S  if  it  never  had  been  revoked. 
1  RolL  Ab.  617.  (Z.)  pi.  2..  Any 
thing  which  shewed  an  intent  that  the 
will  should  be  of  a  subsequent  date, 
was  a  sufficient  republication..  Ibid- 
pi.  1.618.  pi.  7.  Such .  an  aUowaflce 
of  a  wUl,  as  amounted  to  a  republica- 
tion, might  be  by  parol  before  thcatfr 


the  heir,  and  must  be  paid  for  out  of 
the  personal  estate.  2  Eden,  139.  Cave 
v.  Cave. 

[A]    3  Ves.  654.    Cave  v.  Holford. 


8  Ves.  685.  Eati  Temple  v.  DuOesso/ 
Chdndos.  eVeB.  219.  Harmood^-Og- 
lander.  17  Yes.  jun.  134.  Tusiir  f- 
Thurston, 
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lands,  and  tenements  go  held  by  Iease»  or  assignments  of  leases 
as  aforesaid,  and  into  every  and  any  part  thereof  and  to  dis- 
train, and  to  detain  and  keep  the  distresses  there  found  and 
taken,  until  the  said  rent  being  so  in  arrear  and  unpaid,  and 
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tute  of  frauds,  though  the  will  itself 
could  only  be  in  writing.  Ambl.  494. 
€ro.  Eliz.  49S.  Bedford  y.  PamecoH. 
.1  Roll.  Abr.618.  pi.  8.  But  by  that 
statute  no  land  shall  pass  by  a  will  un- 
less it  be  signed  by  the  tesutor,  and 
attested  in  his  presence  by  three  wit- 
nesses. And  for  a  considerable  dme 
after  the  making  of  the  statute  of 
frauds,  it  seems  to  have  been  settled, 
that  the  allowance  or  republication  of 
a  will^  either  where  it  had  been  re- 
voked, or  to  pass  after  purchased  land, 
could  only  be,  by  force  of  that  statute, 
by  a  re-execution  of  the  will  itself  by 
the  testator  in  the  presence  of  three 
witnesses,  in  the  same  manner  as  is  re- 
quired  to  the  execution  of  the  will  at 
first:  and  that  there  could  not  be 
a  republication  by  implication.  Thus 
•n  L^OM  V.  Lady  FcUdand^  in  1708, 
cited  in  Com.  Rep.  SSS.,  where  the  tes- 
tator purchased  some  lands  after  mak- 
ing his  will,  and  by  a  codicil  attested 
by  three  witnesses,  said,  *'  /  nuJce  this 
codicOf  vjhick  I  will  shall  be  added  to f 
/ind  be  part  of  my  last  will,  which  I  have 
formerly  made."  It  was  decreed  by 
Lord  Cowper^  assisted  by  Sir  John  Tre- 
vor, Master  of  the  Rolls,  Lord  C.  J. 
Trevor,  and  Mr.  Justice  Tracy ,  that  this 
was  not  a  republication ;  for  since  the 
statute  of  frauds  there  can  be  no  de- 
vise of  lands  by  an  implied  republication  ; 
for  the  paper,  in  which  a  devise  of 
lands  is  contained,  ought  to  be  re^exe* 
cuted  in  the  presence  of  three  witnesses. 
And  in  Penphrase  v.  Lord  Lansdown, 
1 1  Ann.,  also  cited  in  Com.  Rep.  384., 
where,  on  a  trial  at  bar,  it  appeared 
that  John  carl  of  Bath,  made  his  will 
in  }6S^,  and  afterwards,  upon  the  15th 


of  August f  I70ly  sent  for  seven  persons* 
and  said  he  sent  for  them  to  be  wit- 
nesses of  his  will,  and  sometimes  to  be 
witnesses  to  the  republication  of  his 
will.  He  took  the  codicil  in  one  hand, 
and  the  will  in  the  other,  and  said, 
"  This  is  my  toillt  and  I  publish  this  codi- 
cil as  part  thereof^  and  signed  the  co* 
dicil  which  lay  upon  the  table  with  the 
will,  in  the  presence  of  the  witnesses, 
who  subscribed  it  in  his  presence.  By 
the  codicil  he  referred  to  the  willi  say- 
ing, he  did  not  intend  wholly  to  revoke 
it,  but  devised  by  the  codicil  as  follows, 
directing  it  to  be  taken  as  part  of  his 
will.  He  then  made  several  devises 
and  bequests.  He  put  the  will  and 
codicil  into  a  sheet  of  paper,  and  sealed 
them  up  in  the  presence  of  the  wit- 
nesses ;  but  the  will  was  not  unfolded 
before  the  witnesses,  nor  did  they  sign 
it,  but  the  codicil  only.  Now  thou^i 
these  were  strong  circumstances  to 
make  it  a  republication  from  the  mani- 
fest reference  to  the  will,  the  expres- 
sion that  the  codicil  was  to  be  taken  as 
part  of  it,  and  the  annexation  of  it  to 
the  will,  yet  it  was  holden  by  Parker 
C.  J.  and  the  whole  court  of  King's 
Bench,  that  it  was  not  a  republication, 
for  since  the  statute  a  republication  could 
not  be  by  implicaiionf  but  the  will  must 
be  re-executed.  S.  C.  10  Mod.  97. 
So  where  the  testator,  after  making  his 
will,  made  a  codicil,  executed  by  him  in 
the  presence  of  three  witnesses,  which 
began  thus,  **  A  codicil  to  be  annexed 
to  my  toi//,*'  whereby  he  gave  a  lease- 
hold estate  which  he  had  bequeathed 
by  his  will  to  a  legatee  who  died  in  hi? 
lifetime,  and  added  another  trustee  for 
some  charities  he  had  givoii  by  his  will, 
li  2 
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the  arrears  thereof,  if  any  should  be,  and  also  the  sum  of  I  dr. 
of  forfeiture  nomine  pceme  for  every  week  in  whicli  the  same^ 
or  any  part  thereof,  should  be  in  arrear  and  unpaid,  srfler  the 
end  of  28  days  next  after  any  of  the  said  feasts  in  which  it 


it  was  hoUlcn  that  the  codicil  was  no 
republication  of  the  will.  Prec.  Chanc* 
4S9.  Sympson  v.  Hoirmhy.  And  before 
the  statute,  if  the  testator  wrote  in  his 
will  that  J,  D.  should  be  his  executor, 
it  was  not  a  republication  to  pass  after 
purchased  lands.  1  Roll.  Abr.  618. 
pi.  9.  But  in  Acherly  v.  Vernon^  Com. 
Rep.  381.,  3  Bro.  P.  C.  107.,  it  was 
held  first  by  Lord  Chancellor  Macclet- 
Jieldy  and  afterwards  in  the  House  of 
Lords,  that  a  codicil  duly  executed  in 
the  presence  of  three  witnesses,  though 
it  did  not  appear  to  have  been  annexed 
to  the  will,  but  only  referred  to,  and 
ratified  and  confirmed,  the  will,  amount- 
ed to  a  republication,  being  considered 
as  incorporated  with  the  will,  and  both 
together  making  but  one  will.  So 
that  by  holding  this  constructive  re- 
publication to  be  sufficient,  the  former 
cases,  in  which  it  had  been  determined 
that  there  could  be  no  republication 
by  implication  since  the  statute  of 
frauds,  seem  to  have  been  over-ruled. 
This  case  has  been  generally  followed 
ever  since,  (1  Ves.437.  Pottery,  Potter, 
Ambl.  487.  Jackson  v.  Hurlock.  S.  C. 
cited  1  Ves.  jun.  492.  1  Vcs.  485. 
Gibson  v.  Lord  Montford.  S.C.  Ambl. 
93.;  but  no  decision.  Doe  v.  Daxry^ 
Cowp.  150.),  though  not  without  some 
dissatisfaction.  For,  as  it  has  been  well 
observed,  a  direct  re-execution  is  an 
unequivocal  act,  making  the  will  ope- 
rate precisely  as  if  it  was  executed  upon 
the  day  of  the  republication.  But  a 
reference  to  the  will  proves  only  that 
the  devisor  recognises  the  existence  9f 
the  will ;  which  the  act  of  making  a 
codicil  necessarily  implies ;  not,  that  he 
means  to  give  it  any  new  operation,  or 


to  do  more  by  speaking  of  it  tlian  he 
had    already   done    by    execotlng  it. 
7  Ves.  118.    In  the  case  of  The  AUor-- 
ney-General  v.  Dovoning^   Ambl.  573.^ 
where  by  the  codicil  the  testator  gave 
some  legacies  and  two  annuities  which 
he  charged  his  lands  with,  Lord  {Jam- 
den  held  the  codicil  was  no  republica- 
tion, because  it  was  neither  annexed  to 
the  will ;  nor  did  its  contents  shew  an 
intention  to  republish  the  will.      But 
with  regard  to  the  annexation  of  the 
codicil  to  the  will,  the  codicil  was  not 
annexed  to  the  will  in  Acherly  v.  Ver^ 
non  ;  and  in  Gibson  v.  Lord  Afont/bri, 
1  Ves.  494.   Lord  Hardwicke  observed* 
that  Lytton  v.  Lady  Falkland^  was  put 
in  the  report  of  it  in  3  Ch.  Rep.  on 
the  annexation,  but  that  could  make 
no  difference,  for  all  codicils  are  by  law 
fastened  to  the  will.    And  Lord  Com- 
missioner Eyre  thought,  that  since  the 
statute  of  frauds  mere  annexation  would 
hardly  do,  because  it  is  mere  matter  of 
fact  and  parol.      1  Ves.  jun.  488.    But 
the  case  of  the   Attomey-General  v. 
Dowding  was  over-ruled  in  Barnes  t. 
Croxve,  1  Ves.  jun.  486.,  upon  the  au- 
thority  of  Acherly  v.   Vernon.      The 
principle  established  by  Barnes  v.Croite 
seems  to  be,  that  a  codicil  attested  by 
three  witnesses,  though  it  relates  only 
to  personal  estate,  is  an  implied  repub- 
lication of  the  will.      For  the  testator^s 
acknowledgment    of   his  former  will, 
considered  as  his  will  at  the  execution 
of  the  codicil,  if  not  directly  expressed 
in   that  instrument,  must  be  implied 
from   the  nature  of  the  instrument  it- 
self;  because  by  the  nature  of  it,  it 
supposes  a  former  will,  refers  to  it,  and 
becomes  part  of  it,  and  being  attested 


Trin.  «2  Car.  11.  Regis. 

ought  to  be  pai  J  as  aforesaid,  should  be  AiUy  satisfied  and  dis- 
charged. And  the  said  Thomas  Coningsby  did  further  by 
his  hist  will  bequeath)  that  the  said  Elizabeth  Basketvile  and 
Thomas  Baskervile  should  have  the  said  annuity  of  501.  a^-yeai* 


'  277/ 

DUPPA  V. 

Mayo. 

. ' 

r  278  ] 


by  three  witnesses,  his  implied  declara- 
tion and  acknowledgment  seems  also  to 
be  attested  by  three.  By  the  codicil 
in  Barnes  v.  Crotoe,  the  testator  re- 
yoked  some  legacies,  and  gave  a  moiety 
of  two  leasehold  houses,  and  concluded 
thus  i  **  In  witness  whereof  I  the  said 
testator  have  to  this  my  toritingf  con* 
tained  in  this  and  part  of  the  said  sheet 
of  paper^  which  I  declare  to  be  a  far- 
ther codicil  to  my  said  last  wiU  and  tes 
lament^  and  which  is  to  be  accepted 
and  taken  as  pari  thereof^  set  my  hand 
and  seal.**  And  in  Pigoti  v.  Waller^ 
7  Ves.  98.,  a  codicil  executed  by  the 
testator  in  the  presence  of  three  wit- 
nessesy  though  it  only  revoked  two  le- 
gacies given  by  the  will,  and  another 
codicil,  and  gave  another  legacy  in  lieu 
thereof,  was  holden  to  be  a  republica- 
tion of  the  will  to  pass  afler  purchased 
lands.  There  the  words  of  the  codi- 
cil were,  "  A  codicil  made  and  publish* 
ed  by  me,  and  to  be  annexed  to  my  will 
and  made  part  thereof  to  all  intents 
and  purposes."  But  where  the  testa- 
tor had  by  hi^  will  devised  all  his  free- 
hold and  copyhold  estate,  and  after- 
wards purchased  new  lands,  and  then 
made    a    codicil,   wherebyi  after    rei- 


citing  that  he  had  devised  all  his  free- 
hold and  copyhold  to  certain  trustees, 
he  revoked  the  same  so  far  as  related 
to  two  of  the  trustees  named,  and  de- 
vised his  said  lands  to  the  other  trustees 
upon  the  same  trusts,  and  concluded 
with  declaring  the  codicil  to  be  part  of 
his  will,  that  was  held  not  to  pass  the 
after  purchased  lands.  For  in  that  case 
it  appeared  upon  the  face  of  the  codicil 
that  it  was  not  the  intention  to  pass 
any  other  lands  than  those  which  were 
devised  by  the  will.  7  Term  llep.  ^2. 
Strathmore  V.  Bowes,  [i] 

With  respect  to  revocations  of  wills, 
they  are  either  implied  by  operation  of 
law,  which  may  still  be,  notwithstand- 
ing the  statute  of  frauds,  or  express^  ac- 
cording to  ihe  direction  of  the  statute. 
Implied  revocations  have  been  decided 
upon  nice  and  artificial  reasons,  from 
an  inclination,  it  is  said,  which  the  law 
always  shews  to  favour  an  heir,  and  to 
prevent  him  from  being  disinherited, 
where  the  intention  of  aXestatoris  doubt- 
ful, 3  Atk.  747-  Parsons  v.  Freeman* 
The  grounds  of  the  decisions  have  not 
always  been  uniform ;  for  some  of  them 
have  been  determined  upon  the  pre- 
sumed intent  of  the  devisor  to  revoke 


[i]  2  Bos.  &  Pull.  500.  S.C.  under  the 
names  of  Bowes  v.  Bowes-  A  codicil  at- 
tested by  three  witnesses,  '*  to  be  taken 
as  part  of  his  will,"  was  held  be  a  re- 
publication, and  to  pass  lands  contract- 
ed for  before  the  date  of  the  will,  and 
conveyed  between  it  and  the  codicil. 
2  M.  &  S.  5.  Goodtitle  v.  Meredith.  That 
case  was  decided  on  the  authority  of 
the  series  of  cases  mentioned  in  this 
note  of  Mr.    Serjeant  fVilliams:    the 


effect  of  which,  as  stated  by  Lord  £i- 
lenborough  C.  J.  is,  **  to  give  an  opera> 
tion  to  the  codicil  per  se,  and  independ- 
ently of  any  intention,  so  as  to  bivng 
down  the  will  to  the  date  of  the  codicil, 
making  tlie  will  speak  as  oi  that  date, 
unless  indeed  a  contrary  intention  be 
shewn,  in  which  case  it  will  repel  that 
effect."  See  also  1  Mer.  285.  Hulme 
V.  Heygate.  2  Mer.  128.  Rowley  v. 
EytoH. 
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and  that  tbe 
■aid  Baskenrile 
and  her  son 
■liould  liave  the 
said  annuity  of 
SOL  payaMe 
out  of  the  mme 
Inndiy 
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devised  to  them,  for  and  during  their  lives,  and  the  life  of  dbe 
longer  liver  of  them,  the  whole  of  the  said  50/.  to  be  paid  to 
the  said  Elizabeth  Baskeroile  until  tbe  said  J%omas  BaskervUe 
should  attain  the  age  of  IS  years,  and  then  20/.  thereof  to  be 
yearly  paid  to  the  said  Thomas  for  his  better  maintenance; 
and  that  the  said  annuity  of  56L  should  be  paid  yearly  out  of 
the  said  manors,  messuages,  lands,  and  tenements,  on  tbe  same 
days  and  times,  and  in  such  manner,  and  on  the  like  penalty, 


his  will ;  and  others  upon  the  ground 
of  its  being  a  positive  rule  of  law,  mak- 
ing the  act  done  a  revocation,  without 
Ai^y  regard  to  the  intent;  which  last 
seems  to  be  the  most  sensible  reason. 
Indeed,  generally  speaking,  the  inten- 
Hon  of  the  testator  is  defeated  by  im« 
plied  revocations.  But  they  have  been 
established  by  so  long  a  series  of  au- 
thorities, that  courts  of  law  feel  them- 
selves bound  down  by  tbero>  though 
very  oflen  not  without  regret  4  Burr. 
1960.  Roe  V.  Griffits.  Doug.  722. 
Doe  V.  Pott*  It  seems  clear  that  the 
estate  devised  niust  remain  in  the  same 
condition  until  the  testator's  death; 
for  any  the  least  alteration  or  new-mo- 
delling of  the  estate,  afler  the  will,  is 
an  actual  revocation.  1 1  Mod.  157., 
per  Trevor  C.J.  in  Arthur  v.  Bokenham, 
S.C.  Fitzg.  241.  Holt's  Rep.  750. 
S.  P.  3  Atk.  803.  Sparrouj  v.  Hard- 
castle.  And  that  whenever  the  devisor 
puts  the  tohole  interest  of  tlie  lands  de- 
vised out  of  himself,  by  any  conveyance 
whatsoever,  after  nuiking  his  will,  it  is 
a  revocation  of  it,  although  he  takes 
the  sameestatehack  again.  4  Burr.  I960, 
Roe  V.  Griffits.  Therefore,  if  a  man 
seised  in  fee  makes  his  will^  and  after- 
wards executes  a  feoffment  in  fee  to 
the  use  of  himself  and  his  heirs,  and  so 
takes  back  the  same  estate  he  had  when 
he  made  his  will,   it  is  a  revocation; 

I  Roll.  Abr.  615.  (Q).  pK  1.616.  pi.  2.' 

II  Mod.  158.    Arthur  v.  Bokenham ; 


3  Atk.  748.  Parsons  v.  Freenutu. 
Dyer,  143.  a.  b.,  though  1  Roll.  Abr. 
616.  (U),  ph  4..,  is  to  the  contrary. 
So  if  he  aherwards  levies  a  fine,  and 
declares  the  use  of  it  to  himself  and  his 
heirs,  it  is  a  revocation.  1  Wils.  31(k 
Parsons  v.  Freeman.  It  has  been  said 
by  very  high  authority,  that  if  a  man 
barely  levies  a  fine  afler  he  has  made 
his  will,  the  fine,  without  a  deed  lead- 
ing or  declaring  the  uses,  would  not  be 
a  revocation.  Williams  v.  OtoenSf  SYes. 
jun.  600.  But  perhaps  this  is  doubt- 
ful, because  it  seems  clear,  that  the  fine 
would  by  operation  of  law  result  to 
the  use  of  the  conusor  and  his  heirs, 
2  Wils.  19.  Armstrong  v.  Whokseif ; 
and  in  2  Salk.  590.  Abbot  v.  Burton,  it 
is  adjudged  that  there  is  no  difierence 
as  to  the  operation  of  a  fine,  &c.  whe- 
ther the  use  is  reserved  to  the  conusor 
and  his  heirs  by  express  limitation,  or 
results  back  to  him  and  his  heirs  by 
operation  of  law.  Afterwards  in  the 
case  of  Harmood  v.  Oglander^  6  Yes. 
jun.  222.  Lord  Alvanley^  with  his  usual 
candor,  observed,  that  he  thought  the 
editor  was  justified  in  this  doubt.  And 
in  Parsons  v.  Freeman,  Lord  Hardwsdtt 
says,  ^*  that  if  a  man  devises  land  and 
levies  a  fine  vnlhout  any  use  declared^ 
this  is  a  revocation  ;  and  yet  he  takes 
back  the  old  use  unaltered,  which  is  a 
prodigious  strong  case,  cited  in  2  Ves. 
jun.  431.   Bridges  V.  Duchess  of  Cham- 

dos.  m 


[i]  3  B.  Moore,  2*.  Parker  v.  Biscoe.  S.  P. 
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distress,  and  forfeiture  as  were  next  before  in  the  said  will  d^     Duppa  v. 
dared,  concerning  the  said  annuity  of  100  marks :   and  he  ^   Mayo.    ^ 
cdnsltituted  and  made  his  son,  the  said  FitsmUiam  Coningsby  and  appointed 
esquire,  eXeeutor  of  his  said  will ;  and  afterwards,  to  wit,  on  FitowiiUam 
the  1st  day  of  May  in  the  year  of  our  Lord  1618,  at  Boden-  exJJImS^^ 
ham  aforesaid,  died,  possessed  of  the  said  tenements  with  the  "^  ^^* 


Imperfect  conveyances,  as  a  feoff- 
ment taUhoui  livery,  and  a  bargain  and 
ssde  toUhout  inrolment,  after  making  the 
will,   are  held  to  be  revocations,  be- 
cause they  import  an  intention  in  the 
testator  to  revoke.    1  Roll.  Abr.  615. 
(P),  pi.  4,  5,  6.  3  Atk.  803.  Spamm 
V.  Hardeastie.  7  V6s.  378.     So  where 
a  common  recovery  is  suffered  by  the 
devisor  after  he  has  made  his  will,  but 
there  is  no  good  tenant  to  the  precipe, 
it  shall  be  a  revocation.    For  it  is  a 
valid  recovery  against  the  devisor  and 
all  parties  thereto,  and  after  his  death 
against  all  privies^  that  is,  the  devisees 
of  the  estate,  by  estoppd-    And  if,  in- 
stead of  being  a  valid,  it  had  been  an 
imperfect  recovery,  still,  according  to 
all  the  cases,  it  would  have  operated  a 
revocation.    2  Bos.  k  Pull.  iNew  Rep. 
491.  Doe  on  dem.  ofLuthington  v.  Bp. 
of  Landqffi  [/]     And  if  a  man  seised 
in  fee^Simple  makes  his  will,  and  after- 
wards thinking  he  had  only  an  estate 
tail,  suffered  a  recovery  in  order  to  con^ 
firm  hit  mttf  yet  it  is  a  revocation  of  it. 
3  Atk.  803.    Spamm  v.   Hardcastk. 
80  where  tenant  in  tail,  with  remainder 
or  reversion  to  himself  in  fee^  makes 
his  will,  and  afterwards  suffers  a  reco- 
very and  declares  the  uses  thereof  to 
himself  in  fee,  it  is  a  revocation.  3  Lev. 
108.  Diiter  r.  Dieter.     11  Mod.  157, 
158.  Arthur  v.  Bokenham.    3  P.  Will. 
163.  ManvQod  v.  Turner,    And  where 


tenant  for  life,  remainder  to  trustees 
to  support  contingent  remainders,  re- 
mainder to  his  first  and  other  sons  in 
tail,  with  reversion  to  himself  in  fee, 
makes  his  will  and  afterwards  suffers  a 
recovery  and  limits  the  uses  to  himself 
in  fee,  this,  though  a  mere  nugatory 
recovery,  being  suffered  by  tenant  for 
life,  is  held  a  revocation  of  the  will. 
3  Wils.  6.  Darley  v.  Darky.  So  where, 
after  the  making  of  the  will,  the  testa- 
tor executes  any  legal  conveyance  of 
the  whole  estate  to  another,  it  is  a  revo- 
cation ;  as  where  be  conveys  by  lease 
and  release  to  the  relessee^  in  fee, 
though  it  be  only  for  tlie  purpose  of 
lettmg  in  a  term  to  secure  a  jointure, 
and  the  same  estate,  subject  to  the 
term,  is  limited  back  again  to  tlie 
grantee  and  his  heirs,  it  is  a  revoca- 
tion [m]  ;  though  if  the  devisor  had 
demised  the  premises  for  a  term  of 
years  to  the  same  use,  it  would  only  be 
a  revocation  tpioad  the  term.  7  Term 
Rep.  399.  GoodtUk  v.  O/tooy.  So  in 
the  case  of  Lord  Lincoln  v.  RoUs^ 
1  Equ.  Cases  Abr.  409.  S.  C.  Show. 
P.  C.  154.,  where  Edward  earl  of  Lin-^ 
coin  made  a  marriage  settlement  on  a 
person  whom  he  never  married,  or 
asked  to  marry  him,  though  this  was  a 
conveyance  made  for  a  special  purpose, 
and  he  was  in  of  his  old  use,  it  was  de- 
termined by  the  House  of  Lords  to  be 
a  revocation  of  his  will.     And  so  is 


[/]  So  a  deed  intended  to  operate  as  appear 

an  appointment  of  uses,  although  not  5  T*  R. 
sufficient  for  that  purpose,  may  have         [m] 

the  effect  of  revoking  a  will,  if  the  party  §.  P. 


to    have'  had  that  intention. 
124.  Shove  V.  Pinke. 
16  Vcs.  519.   Vaw^er  v.  Jefref/. 
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DUWA  V. 

Mayo. 
t , 1 

Fkxwilliam 
Comngsby 
proved  the  will 
andcnteredy 
and  was  pos- 
sessed, and 
Consented  to 
the  legacy. 


Duppa  versus  Mayo. 

appurtenances :  after  wbose  death  the  said  FUsMOiUiam  proved 
tlie  said  will  in  due  form  of  law,  and  took  upon  himself  the 
burden  of  the  execution  thereof,  and  entered  into  the  said- 
premises  with  the  appurtenances  therec^  and  was  possessed, 
for  the  residue  of  the  said  term  of  years  then  to  come  and  un- 
expired ;  and  being  so  possessed  thereof  afterwards,  to  wit»  on 
the  20th  day  of  Mry,  in  the  said  year  of  our  Lord  I6I89  he 
the  said  FitzwiUiam  at  Bodenham  aforesaid  consented  (5),  and 


Pollen  V.  Hubardy  1  Equ.  Cases  Abr. 
412.  The  same  principle  is  established 
?n  Biydges  v.  Duchess  of  Chandos. 
2  Ves.  jun.  417.,  and  lately  in  K.  B.  in 
the  above-mentioned  case  of  Goodtitle 
V.  Otvoat/,  where  all  the  cases  upon  the 
subject  were  cited  and  considered ;  see 
also  2  Ves.  jun.  505.  WUliams  v.  Owens, 
In  Luther  v.  Kidby,  3  P.  Will.  170. 
note.  8  Vin.  148.  pi.  SO.  M.S.,  and 
cited  in  3  Burr.  1490.  Svoifi  v.  Roberts^ 
where  a  tenant  in  common  in  fee  made 
his  will,  and  afterwards  made  a  deed  of 
partition,  and  levied  a  Jine,  and  declared 
the  use  as  to  one  moiety,  in  severalty 
to  himself  in  fee,  this  was  held  to  be 
no  revocation;  see  6  Ves.  jun.  21 9. 
Hamiood  v.  Oglander,  where  Lord  Al' 
vanlei/f  then  Master  of  the  Rolls,  ex- 
presses his  dissatisfaction  with  this  de- 
cision. Sec  however  what  is  said  by 
Lord  Eldon,  as  to  the  distinction  be- 
tween the  two  cases  of  Luther  v.  Kidby^ 
and  Tickner  y.  Tickner,  in  Maundrell 
v.  Maundrell,  10  Ves.  956.  264.  See 
7  Ves.  564.  Knolli/s  v.  Alcock.  8  Ves; 
281.  Attorney  General  v.  Vigor.  In 
the  above-mentioned  case  of  Tickner  ▼. 
Tickner,  cited  in  3  Atk.  742.  Parsons 
v.  Freeman,  it  was  held,  that  where 
the  deed  of  partition  so  far  altered  the 
estate,  as  to  let  in  a  power  of  appoint- 
ment, it  Hoas  a  revocation.  There  a 
person  being  seised  of  an  uudivided 


moiety  in  fee  made  his  will,  and  after- 
wards by  a  deed  of  partition,  and  by 
fine,  the  estate  was  allotted  to  suck  wer 
as  he  should  appoint  by  deed  in  turOirngf 
and  in  defhuU  of  such  appointment  to 
him  in  fee;  this  was  held  to  be  a  revo- 
cation.   So  where  the  testator  conTcy* 
ed  the  estate  not  merely  for  the  pur- 
pose of  securing  a  mortgage  of  the 
devised  lands,  but  also  to  other  utesr 
operating  an  alteration  of  the  estate 
beyond  that  purpose,  though  the  othor 
uses  were  substantially  the  same  as 
existed  at  the  time  of  the  conveyance, 
it  was  holden  to  be  a  revocation  of  the 
will  in  equity  as  well  as  at  law.     As 
where  the  uses  were  to  die  mortgagee 
for  a  term  of  years,  to  secure  the  mort- 
gage, and  ajierwards  to  the  dewsorjbr 
life  foithout  wastes  remainder  to  hie  mfe 
for  life,  remainder  to  himself  in  foe^ 
though  it  was  the  same  estate  that  the 
devisor  and  his  wife  had  in  the  pre- 
mises before.    6  Ves.  jun.  199.  Hsr- 
mood  V.  O^ndehr.     S.  C.  8  Ves*  jun. 
106.    But  if  a  man  makes  his  will,  and 
afterwards  demises  the  estate  for  any 
number  of  years,  it  is  only  a  revocation 
for  the  term.     1  Roll.  Abr.  616.  (U), 
pi.  1,  2,  8.  Cro.  Jac.  49.  Coke  v.  Bwl- 
lock.     Cro.  Car.  23.    Hodgkinson  v. 
fVood.  6TermRep.710.  Roer.W^ggi 
that  is,  the  devisee  takes  the  estate 
subject  to  the  lease,  [n} 


[n]  A  binding  and  valid  contract  for 
tho  lale  of  lands  devised,  is  in  equity  as 
much  a  revocation  us  a  conveyance 


would  be  at  law.  19  Ves.  178.  Bennett 
V.  Tankerville  .*  though  the  contract  be 
rescinded  after    the    devisor's   death* 
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then  and  them  declared  and  publish^  his  said  consent  to  die     Duppa  v. 
aaid  several  legacies  in  form  aforesaid  bequeathed.    And  after-  ^  Mayo>    ^ 
wards,  to  wit^  on  the  1st  day  o(  June  in  the  year  of  our  Lord  ' 

162S,  the  estate  (6),  right»  title,  and  interest  of  him  the  said 


Revocations  have  been  alse  holden 
to  be  necessarily  implied  from  a  total 
change  and  alteration  of  the  circum- 
stances and  situation  of  the  testator 
after  making  his  will.    As  where  a  man 
devises  away  his  wkok  estate,  and  after- 
wards marries  and  has  issue,  and  dies 
without   expressly  revoking    his  will, 
leaving  his  wife  and  issue  unprovided 
for,   this  is  considered  as  an  implied 
revocation  of  his  will.    For  where  80 
entire  a  change  in  the  circumstances  of 
a  person  has  happened,  and  new  ob- 
jects of  care  have  arisen  which  he  could 
not  have  had  in  his  contemplation  at 
the  time,  the  will  is  not  regarded  as  a 
considerate  provision,  but  by  operation 
of  law  is  revoked.     This  principle  is 
holden  to  be  founded  not  so  much  on 
an  intention  to  revoke  implied  from  those 
circumstances  happening  afterwards y  as 
on  a  tacit  condition  annexed  to  the  wOl 
itself  at  the  time  of  making  it,  that 
the  party  does  not  then  Intend  that  it 
should  take  efiect  if  there  should  be  a 
total  change  in  the  situation  of  his  fa- 
mily.   5  Term  Rep.  58.  Doe  v.  Lan^ 
eashire.    Or  perhaps  it  may  be  a  con- 
dition annexed  by  the  law  itself  to  all 
dispositions  of  property  by  will,  that 
they  shall  not  be  of  any  effect  under 
those  circumstances.      This  princTple 
was  borrowed  from  the  civil  law.  Just, 
lib.  2.  tit.  IS.     «  De  Posthumis,"  and 
was  first  adopted  into  the  law  of  Eng^ 
land  in  the  construction  of  wills  of  per- 
sonal  estates.    Thus  in  Lugg  v.  Lugg^ 
1  Ld.  Raym.  4>4>1.   S.  C.  2  Salk.  592. 


12  Mod.  236.  where  A.  made  his  will 
and  thereby  devised  all  his  personal 
estate  to  B.  and  C,  and  afterwards  mar- 
ried and  had  children,  and  died  without 
taking  any  notice  of  his  will,  this  was 
held  to  be  a  revocation  of  his  will.    So 
in  Overburyy.  Ooerbury.  2  Show.  242., 
it  was  adjudged,  that  if  a  man  make  his 
will,  and  dispose  of  his  personal  estate  * 
among  his  relations,  and  afterwards  has 
children,  it  is  a  revocation  of  his  will. 
And  in  Eyre  v.  Eyre^  cited  in  Cooh  v. 
Oakley^  1  P.  Will.  S04.  a  subsequent 
marriage  and  birth  of  a  child  was  con- 
strued a  revocation  of  a  will  of  personal 
estate,  being  a  total  alteration  of  the 
testator's  circumstances,  [o]    But  with 
respect  to  a  will  of  real  property^  al- 
though Six  John  Trevor^  Master  of  the 
Rolls,  in  Brown  v.  Thompson^  8  Dec. 
1701.  (cited  in  1  P.  W.  SM.  note)  held 
that  a  subsequent  marriage  and  having 
children  was  a  revocation  of  a  will  of 
land,  yet  this  was  afterwards  in  some 
degree  denied  by  the  court  of  Common 
Pleas,  in  Driver  v.  Standring,  2  Wils. 
90.,  and  much  doubted  by  Lord  Hard' 
wide  in  Parsons  v.  Lanoe.    1  Vez.  191. 
S.  C.  1  WUs.  243.   Ambl.  557.  and  was 
not  finally  settled  until  the  case  of 
Christopher  v.  Christopher^  in  the  Ex- 
chequer 6th  July  1771,  cited  in  4  Burr. 
2171.  note,  and  2182.     Addend,  where 
the  testator  made  a  will  of  land  in  the 
time  of  a  former  wife,  who  died  without 
issue,  and  he  married  a  second  wife  by 
whom  he  had  issue,  it  was  determined 
by  Parker  Chief  Baron,  and  Smyth  and 


Ibid.    But  a  deed  obtamed  by  fraud  is        [o]  1  Ves.  &  Beam.  S97.   Skeath  v. 
no  revocation.      3  B.  C.  C 156.  Heiwu     York.  S.  P. 
v.  Wyait. 


DUP^A  V. 

Mato* 

^ . — ^ 


Duppa  versus  Mayo. 

FitrooiUiam^  as  executor  of  the  said  wDI,  of  and  in  the  said 
premises  witt)  the  appurtenances,  for  the  residue  of  the  said 
term  of  years  then  to  come  and  unexpired,  UiwfuUy  casie  to 
the  said  Thomas  Mayo ;  whereby  the  said  ThomasMcyo afier- 


Adams  Barons,  against  Perrot  Baron» 
.  that  it  was  a  revocation.  And  upon 
die  authority  of  this  case  it  was  after- 
wards holden  by  De  Grey  C.  J.,  Parker 
C.  B.»  and  Sir  Eardley  WUmoty  in  the 
Cockpit,  in  Spragge  v.  Sione^  cited  in 
Brady  v.  Cuhitt^  Doug.  35.  3  edit. 
Ambl.  721.,  where  a  man  devised  away 
his  whole  estate  I'eal  and  personal  to 
another,  and  afterwards  married  and 
had  issue,  that  the  subsequeat  marriage 
and  birth  of  a  child,  were  in  point  of 
law  an  Implied  revocation  of  the  will. 
This  rule  was  afterwards  extended  to 
marriage  and  the  birth  of  a  poHhumou9 
child.  As  where  A.  being  unmarried 
devised  lands  to  B.  and  his  heirs ;  after 
the  making  of  tlie  will  A.  inarried,  and 
his  wife  was  pregnant,  which  being 
known  to  him  he  expressed  an  intention 
to  revoke  his  will,  and  gave  directions 
to  an  attorney  to  prepare  another  will, 
but  died  before  any  other  will  was  pre- 
pared ;  and  after  his  death  his  wife  was 
delivered  of  a  son ;  this  was  holden  to 
be  a  revocation  of  the  will.  Doe  ▼.  Lan-' 
cashircj  5  Term  Rep.  4f9.  Ip] 

But  this  rule  applies  only  in  cases 
where  the  wife  and  children,  the  new 
objects  of  duty,  are  tohoUy  unprovided 
for,  and  where  there  is  an  entire  dispo- 
sition of  the  tohole  estate  to  their  exclu- 
sion and  prejudice.     Kennebd  v.  Serqf" 


ton,  2  East,  3^U  Therefore  where  A, 
bequeathed  all  his  personal  estate  to  B*^ 
and  devised  an  annuity  of  150^.  to  her 
for  her  life  out  of  the  rents  of  his  free- 
hold and  copyhold  estates,  or  by  mort* 
gage,  Stc*f  and  in  case  he  should  have 
any  child  or  cluldren  by  her  who  should 
be  living  at  his  decease,  he  gave  601.  a« 
year  out  of  the  rents  of  his  said  estates, 
or  by  mor^^age,  for  the  maintenance 
and  educatioD  of  each  such  child  until 
twenty-one,  and  then  3000/.  tobedi* 
vided  among  them,  if  more  than  one ; 
and  if  but  one,  to  be  paid  to  such  only 
child,  to  be  raised  out  of  his  said  estates^ 
and  devised  the  estates  over  to  othefs, 
subject  to  the  said  annuities  and  pay* 
ment.  Afterwards  the  testator  mar* 
ried  the  said  B^  and  had  children  by 
her,  and  died  without  expressly  revok- 
ing his  will.  It  appeared,  that  in  a 
conversation  which  the  testator  had 
with  his  wife  a  short  time  before  his  death 
about  his  will,  he  said,  ^*  that  he  had 
consulted  a  professional  gentleman,  who 
told  him  that  the  will,  as  it  then  stood, 
was  a  good  and  sufficient  will;  and  ob» 
served  he  had'  thereby  amply  pro^* 
vided  for  her  and  her  cfaildien.^  It 
was  holden  that  this  subsequent  mar- 
riage and  birth  oJT  children  did  nci 
amount  to  a  revocation:  For  although 
it  was  a  general  proposition  of  law,  that 


[p]  But  marriage,  and  the  birth  of 
a  child,  will  not  revoke  a  will  of  land 
made  in  favour  of  children  by  a  former 
marriage ;  1  Yes.  &  Beam.  390.  Skeath 
v.  York;  the  reason  is,  because  such 
revocation  would  operate  only  to  let  in 
the  eldest  son  to  the  whole  of  the  es- 
tate, which  by  the  will  is  divided  be- 


tween him  and  the  other  children  of  the 
first  marriage ;  but  as  there  would  be 
no  such  consequence  as  to  the  person- 
alty, it  was  held  in.  the  ecclesiastical 
court  that  the  will  was  revoked  aa  to 
the  personalty.  Ibid.  See  further, 
2  Salk.  593.  note.  fVrig/U  v.  Neiker- 
vooori. 
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wards,  to  wit,  on  the  same  day  and  year  last  mentioned,  at     Duppa  v. 
Bodertham  aforesaid,  entered  into  the  said  premises  with  the  ,   Mayo,    ^ 
appartenances,  and  was  possessed  thereof  for  the  residue  of  j|^  ^^^^  ^^ 
the  said  term  of  years  then  to  <Some  and  unexpired.    And  the  mteratt  of  the 
said  Thomas  Mayo  being  so  possessed  thereof,  and  being  the  to  defendant. 

marriage  and  the  birth  of  a  child  ivdA- 
out  provision  made  for  the  objects  of  these 
relations^  of  themselves  operated  a  re- 
vocation of  a  will  of  labds,  yet  that 
could  not  be  said  to  be  the  case  where 
the  same  persons  who,  after  the  making 
of  the  will  stood  in  the  legal  relation  of 
wife  and  chUdren,  were  before  specifi- 
cally contemplated  and  provided  for  by 
the  testator,  though  under  a  different 
character   and   denomination.       And 
therefore  there  was  not  in  that  case  that 
total  change  in  the  situation  of  the  fa- 
mily, and  that  total  destitution  of  pro- 
vision for  those  who  ought  to  be  the 
objects  of  the  testator's  care  and  pro- 
tection, which  could  vacate  the  will  on 
the  ground  of  a  supposed  tacit  condi- 
tion that  it  should  be  void  upon  a  taUi 
change  in  the  situation  of  the  testator's 
family,  and  a  total  wint  ofprmoision  for 
tlic  family    so  newly  circumstanced; 
or  upon  the  ground  of  a  presumed  in- 
tention to  revoke.  Ibid.  590.      7  Ves. 
366*  Es  parte  the  Earl  of  Ilchester.  So 
Lord   Mansfieldf  in  Brady  v.  Cubittt 
DougL  38.,  3d  edit,  saysi  **  But  upon 
my  recollection,  tliere  is  no  case  in 
which  marriage  and  the  birth  of  a  child 
have  been  held  to  raise  an  implied  revo* 
cation,  where  there  has  not  been  a  dis- 
position of  the  pihole  estate." 

But  marrii^e  alone^  or  birth  of  a 
child  alone,  after  making  the  wilU  is 


not,  without  other  special  circum- 
stances, sufficient  to  operate  a  revoca- 
tion. Wellington  v.  Wdtington^  4  Burr. 
2171.  Jackson  v.  Hurlock,  Ambl.  495. 
Shepherd  v.  Shepherd,  cited  in  Doe  v. 
Lancashire f  5  Term  Rep.  51.  note  (a). 
Ward  V.  Philips,  5  Term  Rep.  53.  note. 
Wells  v.  Wilson,  Ibid.  52.  note.  [^] 
There  is  some  difference  of  opinion  whe- 
ther parol  evidence  of  the  testator's  de- 
claration in  favour  of  his  will  can  be 
received  in  cases  of  revocations  by 
marriage  and  birth  of  a  child.  In  Lugg 
V.  Lugg,  1  Ld.Raym.441.  2Salk.592. 
12  Mod.  236.,  it  is  said,  that  if  by  any 
expression,  or  any  other  means,  it  had 
appeared  that  it  was  the  testator's  in- 
tention that  his  lyill  should  continue  in 
force,  the  marriage  and  birth  of  issue 
would  not  have  been  a  revocation.  So 
in  Brady  v.  Cubitt,  Dougl.  31.  3d  edit, 
it  was  decided  that  an  implied  revocation 
of  a  will  by  a  subsequent  marriage  and 
the  birth  of  a  child,  may  be  rebutted  by 
parol  evidence:  for,  by  Lord  Mans- 
Jield,  it  affords  a  mere  presumption  of 
revocation  which»  like  all  other  pre- 
sumptions, may  be  rebutted  by  every 
sort  of  evidence.  But  in  Doe  v.  Lan-- 
cashir^,  5  Term  Rep.  60.  Lord  Ken- 
yon  said,  *'  he  disclaimed  paying  any 
attention  to  the  declarations  of  the  tes- 
tator stated  in  that  case,  because  let 
ting  in  that  kind  of  evidence  would  bf 


Iq]  See  also  4  M.  &  S.  10.  Doe  v. 
Barford,  in  which  it  was  held  that  the 
birth  of  aposthumous  child  was  no  revo- 
cation of  a  will  made  after  marriage,  al- 
though there  had  been  no  other  child  of 
the  marriage,  and  although  neither  the 
testator  nor  his  wife,  at  the  time  of  his 


death,  were  aware  that  the  wife  wa 
enseint.  But  the  birth  of  children^ 
combined  with  otiier  circumstances 
may  in  some  cases  revoke  a  will  mad 
after  marriage.  1  PhiU.  £cc.  Rep.  44' 
Johnson  v.  Johnson, 
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230L  parcel  to 
Eliiabeth  Bas* 
kenille  for  fif« 


Duppa  versui  Mayo* 

pernor  and  receiver  of  the  profits  thereof  2S0l^  parcel  of  the 
said  1360^  now  demanded  of  the  sud  annuity  or  yearly  rent 
of  501.  in  fbrm^aforesaid  bequeathed  to  the  said  EUzabeth 
until  the  said  Thomas  BaskervUle  should  attain  the  i^  of 
IS  years»  for  five  whole  years  ended  on  the  feast  day  of  die 


in  direct  opposition  to  the  statute  of 
frauds*  which  was  passed  in  order  to 
prevent  any  thing  depending  either  on 
the  mistake  or  perjury  of  witnesses." 
And  BuUer  Justice  concurred,  and  ob- 
served that  if  there  were  any  revocation 
at  all,  it  was  so  by  presumption  of  law 
independently  of  express  declarations. 
See  4  Ves.  848.  Gibbons  v.  Caunt. 
In  Kennehd  v.  Scrqfton^  2  East's  Rep. 
530.  541.,  it  became  unnecessary  to  de- 
termine this  point,  and  therefore  the 
court  gave  no  opinion  upon  it.  [r] 

In  all  other  cases  of  revocations 
implied  by  operation  of  law  from  the 
acts  done  by  the  testator  afler  making 
his  will,  such  as  levying  a  fine,  suffering 
a  recovery,  or  executing  a  feoffment  or 
any  other  conveyance  of  the  premises 
devised  by  the  will,  whether  perfected 
or  not,  it  seems  to  be  considered  as 
fully  settled  that  no  parol  declarations 
in  favour  of  the  will  can  be  received  in 
evidence  to  rebut  the  revocation  im* 
plied  by  law  from  the  acts.  As  where 
Sir  T,  C*  made  his  will  and  devised  his 
estate,  and  afterwards,  upon  his  mar- 
riage, by  deeds  of  lease  and  release  set* 
tied  the  same  estate  to  certain  uses,  and 
died  soon  after  his  marriage  without 
issue;  it  was  holden,  that  parol  evidence 
of  the  testator's  declarations,  that  his 
will  should  remain  in  force  notwith- 
standing the  settlement,  could  not  be 
received.  GoodtUle  v.  Otwayy  2  H. 
Black.  516.  In  Martin  v.  Savage^ 
cited  in  Potter  v.  Potter^  I  Ves.  440., 


and  in  Gibson  v.  Montfbrty  1  Ves.  489., 
the  testator  declared  his  will  was  in  the 
custody  of  S.t  and  thdt  it  was  and  wndd 
be  still  his  will :  the  point  was,  whether 
the  declaration,  which  was  subseqnent 
to  a  settlement  by  fine,  which  had  re- 
voked the  will  by  altering  the  estate, 
was  a  republication  of  the  will  ?  Lord 
Hardtcieke  held,  that  parol  evidence 
should  not  be  admitted,  as  it  would 
elude  the  statute  of  frauds.  Therefore 
if  subsequent  marriage  and  the  birth 
of  a  child  amounted  to  an  implied  i 
cation  by  operation  of  law^  there  i 
to  be  the  same  objection  to  the  admis- 
sibility of  parol  evidence  of  the  testa- 
tor's declarations  in  favour  of  the  will, 
as  in  cases  of  revocations  implied  by 
acts  done  by  the  testator.  And  besides 
after  the  will  has  been  so  revoked  by 
marriage  and  the  birth  of  a  child,  these 
parol  declarations  would  have  the  effect 
of  republishing  the  will,  which,  as  it 
has  been  already  observed,  diey  can- 
not have  since  the  statute  of  fraods. 
On  the  other  hand,  in  support  of 
the  admissibility  of  such  evidence,  it  is 
argued  that  the  circumstances  of  mar- 
riage and  the  birth  of  a  child  amount 
only  to  a  presumptive  revocation,  and 
as  the  circumstances  from  which  the 
presumption  is  inferred,  arise  out  of 
parol  evidence,  they  maybe  repelled  by 
the  same  kind  of  evidence.  See  the 
observations  made  on  Brady  v.  Cubitty 
by  Eyre  C.  J.  in  2  H.  Black.  522., 
and  by  BuUer  Justice.    Ibid.  524.    So 


[r]  There  are  not  any  subsequent    in  the  ecclesiastical  courts.     See  Phil- 
cases  on  this  subject :  but  it  appears    lipps  on  Evidence^  vol.  ii.  p.  256. 
that  parol  evidence  is  always  admitted 
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Nativity  of  Si.  John  the  Baptist  which  was  in  the  year  of  our     Duppa  t;. 
Lord  1628,  during  which  said  five  years  he  the  said  Thomas  ^   ^ayo.    ^ 
Mie^o  was  the  pernor  and  receiver  of  the  profits  of  the  said 
lands  and  tenements,  were  due  and  in  arrear  and  not  paid  to 


that  upon  the  whole  it  seems  doubtful 
whether  parol  evidence  of  the  declar- 
ations of  the  testator  respecting  the  will 
are  not  alike  iaadmissible  in  the  case  of 
a  revocation  by  marriage  and  birth  of  a 
child,  as  in  the  case  of  other  implied 
revocations  by  operation  of  law;  (See 
7  Ves.  S53.)  But  if  a  feme-sole  makes 
her  will,  and  afterwards  marries,  the 
marriage  alone  is  a  revocation  of  the 
will.  For,  as  it  is  the  nature  of  that 
instrument  to  be  ambulatory  during  the 
testator's  life,  and  marriage  disables  her 
£rom  making  any  other  will,  the  instru- 
ment ceases  to  be  any  longer  ambu- 
latory, aad  must  be  therefore  void. 
Therefore,  generally  speaking,  the  will 
of  a  feme-sole  ceases  to  have  any  oper- 
ation after  she  becomes  covert.  Forse 
v.  Hamhlingt  4  Rep.  60  b.  Doe  v. 
Staple,  2  Term  Rep.  695. 697.  Cotter 
w.  Layer,  2  P.  Will  624.  2  Black. 
Com.  499.  2  Bro.  Ch.  Cas.  544.  Hodi- 
den  V.  Lloyd.  And  though  the  wife 
ahould  survive  the  husband,  yet  the  will 
shall  not  revive  after  the  husband's 
^leath.  Lewis's  Case,  4  Burn*  Eccl. 
Law,  47-  But  where  an  estate  is  limited 
to  uses,  and  a  power  is  given  to  a  feme- 
covert  before  marriage  to  declare  those 
U8e8,-8uch  limitation  of  uses  may  take  ef- 
fect. Doev.Siaplet2TermRep.695*  [s] 
Here  it  may  not  be  improper  to  take 
notice  of  the  case  of  a  contingent  xjoill, 
where  whether  it  will  eventually  take 
place  as  a  will  or  not  depends  upon  the 
happening  or  not  happening  of  a  cer- 
tain event.    As  where  a  person  intend- 


ing to  go  to  Ireland  made  his  will  hi 
these  words,  *<  If  I  die  before  my  re- 
turn from  my  journey  to  Irdandt  that 
my  house  and  land  at  J*.,  and  all  the 
appurtenances  and  furniture  thereto 
belonging,  be  sold  as  soon  as  possible 
after  my  death,  and  thereout  all  my 
debts  and  funeral  charges  be  paid* 
Item  1,000/.  to  A.  out  of  the  said  mo- 
ney arising  by  the  said  sale,  and  100/. 
to  B.**  The  testator,  after  making  the 
said  will,  went  to  Ireland  and  returned 
to  England,  lived  some  years  afterwards, 
and  died.  It  was  held  by  Lord  Hard' 
micke  that  the  will  was  contingent, 
depending  upon  the  event  of  the  testa- 
tor's returning  to  England,  or  not :  and 
that  as  he  did  return,  the  will  could 
have  no  effect,  but  was  void.  Parsons 
v.  Lanoe,  1  Yes.  190. 

With  regard  to  e^i^pr^f^  revocations, 
they  depend  upon  the  statute  29  Car.  2. 
C.3.  S.6.  which  enacts  that  ''no  de- 
**  vise  in  writing  of  lands,  tenements, 
^'  or  hereditaments  shall  be  revocable, 
**  otherwise  than  by  some  other  will 
**  or  codicil  in  writing,  or  other  writ- 
<'  ing  declaring  the  same,  or  by  bum- 
''  ing,  cancelling!  tearing,  or  obliter- 
'<  ating  the  same,. by  the  testator him- 
''  self,  or  in  his  presence  and  by  his  di- 
**  rections  and  consent ;  but  all  devises 
'<  and  bequests  of  lands  and  tenements 
''  shall  remain  and  continue  in  force, 
'*  until  the  same  be  burnt,  cancelled, 
''  torn,  or  obliterated  by  the  testator, 
''  or  his  directions  in  manner  aforesaid, 
unless  die  same  be  altered  by 


or 


[^3  Where    two    unmarried  sisters    of  the  other, 
made  mutual  wills,  it  was  held  that  the     Simmons, 
ttiarriage  of  one  did  not  revoke  the  will 


4  Ves.  160.  Hinckley  v. 
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the  said  EHxabetk.  And  aftenmrdi,  to  wit,  on  the  24th  day 
of  June  in  the  said  year  of  our  Lord  1628,  the  said  Thomas 
BaskervScy  at  Bodenham  aforesaid,  did  attain  his  age  of  1 S 
years ;  and  the  said  Thomas  MmfO  being  in  form  aforesaid 


«*  some  other  will  or  codicil  in  writing, 
*^  or  other  writing  of  the  devisor, 
<'  signed  in  the  presence  of  three  or 
''  four  witnesses  declaring  the  same." 
See  2  Black.  Rep.  1(H8.  BM  ▼. 
ma$. 

Before  this  statute,  wills  of  lands, 
made  either  under  the  particular  cus- 
tom of  boroughs,  or  by  virtue  of  the 
statute  52  H.  8.  c.  1.  of  wills,  might 
be  revoked  by  express  words  todAoa^ 
tnrUingn  For  although  the  last-men- 
tioned statute  requires  wills  of  lands  to 
be  in  writing,  yet  it  is  silent  as  to  the 
mode  in  which  they  may  be  revoked. 
Brook  V.  Warde^  Dy.  810.  b.  pi.  81. 
Sjfmson  V.  KiHon^  Cro.  Jac.  115.  Sltj. 
848.  418.  Eggleston  v.  <^ik,  8  Mod. 
260.  And  therefore  if  the  testator  had 
said,  **  I  rewrite  my  wUlt*'  and  desired 
the  persons  present  to  bear  witness  of 
it,  that  would  have  been  a  revocation. 
Cranvel  v.  SanderSy  Cro.  Jac.  497. 
And  although  to  such  express  words 
of  revocation  he  had  added  <'  that  he 
would  alter  his  will  when  he  came  to 
such  a  place,"  and  died  before  he  came 
there,  it  would  nevertheless  have  been 
a  revocation.  Dy.  810.  b.  1  Roll. 
Abr.  614.  (O.)  pi.  1.  for  the  wUl  being 
already  expressly  revoked,  it  was  im- 
terial  in  that  respect  whether  he  .altered 
it  or  not.  See  also  Burton  v.  Gotoelt. 
Cro.  Eliz.  306. 

Bui  words  declaring  only  aJiUure  in- 
.tention  to  revoke  were  not  considered  a 
revocation  before  the  statute  of  frauds. 
As  if  the  testator  had  said,  *'  I  toiU  alter 
my  will,"  or,  it  shall  not  stand  :*'  these 
words,  being  indicative  only  of  an  in- 
tention to  revoke  at  some  future  timet 
were  holden  not  to  be  a  revocation. 


Cranv^  v.  Sanders.  Cro.  Jac.  497. 
1  Roil.  Abr.  615.  (P.)  pi.  I.  Moor, 
874,  875.  And  so  it  is  since  the  stat- 
ute of  frauds,  notwithstanding  the  in- 
strument containing  words  of  an  inten- 
tion to  revoke  be  executed  according 
to  the  directions  of  the  statute.  As 
where  a  testator  by  a  subsequent  will, 
duly  executed  and  attested,  deviaed 
away  a  reversion  in  foe  which  had  been 
given  to  him  since  the  making  of  a  for- 
mer will,  and  at  the  conclusion  of  the 
subsequent  will,  added,  that  ^*  as  to  the 
rest  of  his  real  and  personal  estate  he  in- 
tended to  dispose  the  same  By  a  codicil  to 
that  his  trill  thereafter  to  be  made^  and 
afterwards  died  without  doing  any 
other  act  to  revoke  his  will;  it  was 
adjudged  that  these  words  declaring 
(nly  an  iidentiioin  to  revoke,  though  re- 
duced into  writing  with  all  the  formali- 
ties of  the  statute,  did  not  amount  to 
a  revocation,  any  more  than  a  parol  de- 
claration of  the  same  words  would  have 
done  before  the  statute.  Thomas^, 
EvanSf  2  East,  488. 

With  respect  to  a  revocation  by  a 
subsequent  will  or  codicil,  it  seems  to 
be  established  that  a  subsequent  will  or 
codicil  does  not  revoke  a  former  will, 
unless  it  be  inconsistent  with  it,  or  con- 
tain express  words  of  revocation ;  and 
therefore  two  wills  disposing  of  the 
same  land  may  be  construed  together, 
unless  they  are  inconsistent  with  each 
other.  Cowp.  90.  Harmood  v.  Good- 
right.  As  where  a  man  devised  to  his 
youngest  son  and  his  heirs,  and  after- 
wards married,  and  devised  the  same 
land  to  his  wife  for  life,  paying  annually 
to  his  youngest  son  and  his  heirs  a  cer- 
tain rent ;  the  second  will  was  holden 
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he  said  premises  with  the  appurtenances,  and 
being  the  fenior  and  receiver  of  the  prolBts  thereof,  1110/. 
residue  of  the  said  1360/.  now  demanded  of  the  said  annnity 
or  yearly  rent  of  SO/,  in  form  aforesaid  bequeathed  to  the  said 
Elizabeth  after  the  said  Thomas  Baskervile  did  attain  his  age 
of  IS  years,  for  37  years  ended  on  the  feast  day  of  the  Annun- 
ciaHon  cf  the  Blessed  Virgin  Mary^  which  was  in  the  year  of 
Ixnrd  1665,  daring  which  said  37  years  he  the  said  Thomas 
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The  son  at- 
tained the  age 
of  IS  yean,  and 
1 1101.  for  the 
annuity  of  SOl. 
after  her  son 
waa  13^  for  37 
years  on  Ididy^ 
day  1655. 


to  be  no  revocation,  but  both  might 
stand,  although  they  were  by  several 
writings,  unless  the  subsequent  will 
were  manifestly  contrary  to  the  first, 
or  there  were  an  express  revocation 
therein ;  but  they  ought  to  stand  toge- 
gether  if  they  might,  as  if  made  by  and 
in  one  and  the  same  writing.  And  his 
intention  appeared  that  he  did  not 
mean  to  alter  it  as  to  his  son,  but  only 
to  provide  for  his  wife ;  and  by  appoint- 
ing the  rent  to  his  son  it  i^peared  that 
his  intent  was  that  the  reversion  should 
be  to  his  son.  Catoard  v.  Marshal, 
Cro.'EIiz.  721.  This  case  is  recognised 
by  Lord  Hardwicke  in  JVUletx.Sandford. 
1  Ves.  187.  And  upon  the  same  prin- 
ciple it  has  been  decided  that  a  subse- 
quent will  is  no  revocation  unless  the 
contents  of  it  are  known;  and  it  is  not 
to  be  presumed  from  the  mere  circum- 
stance of  another  will  having  been  made 
that  it  revoked  the  former.  As  where 
it  was  found  by  a  special  verdict  that 
the  testator  after  the  making  of  a  former 
will  made  another  will  in  writing,  but, 
what  the  contents  and  purport  of  it 
were,  the  jury  did  not  know.  The 
second  will  was  holden  not  to  be  a  re- 
vocation of  the  first,  for  the  other  will 
might  concern  other  lands,  or  no  lands 
at  all,  or  be  a  confirmation  of  the  former. 
HUchins  v. Basset.  1  Show.  5d7-  3  Mod. 
203.  2Salk.  592.  And  this  judgment 
was  afiirmed  in  the  House  of  Lords. 


Show.  Cas.  Pari.  146.  Hence  it  seems 
to  follow  that  what  Lord  Hale  is  said 
to  have  laid  down  in  a  former  case  upon 
the  same  will  {Seymour  v.  Nosvoorthy^ 
Hard.  376.),  namely,  **ihat  a  second 
substantive  independent  will,  though  it 
does  not  by  express  words  import  a  re- 
vocation of  a  former  will,  or  pass  any 
land,  amounts  in  law  to  a  revocation/' 
is  either  not  correctly  repotted,  or  if  it 
be,  is  over-ruled  by  Uie  subsequent  case 
of  Hitahens  v.  Basset.  3  Wils.  512.  per 
Blackstone  Justice.  So  in  a  more 
modem  case  it  was  found  by  a  special 
verdict,  that  the  testator  did  make 
and  duly  publish  another  will  in  writing, 
in  the  presence  of  three  subscribing 
witnesses,  who  duly  attested  the  same ; 
that  the  disposition  made  by  the  testa- 
tor by  the  second  will  was  different  from 
the  disposition  in  the  former  will,  but 
in  what  particulars  was  unknown  to  the 
jury :  but  they  did  not  find  that  the  tes- 
tator cancelled  the  second  will,  or  that 
the  devisee  under  the  first  will  destroyed 
the  same,  but  what  was  become  of  the 
second  will  the  jury  could  not  tell.  It 
was  adjudged  in  the  K.  B.  on  error  that 
the  second  will  was  no  revocation  of  the 
first ;  and  the  judgment  of  the  court  of 
C.  B.  to  the  contrary  was  reversed ; 
Hartoood  v.  Goodright.  Cowp.  87- 
3  Wils.  497.  2  Black.  937. ;  and  the 
judgment  of  the  K.  B.  was  afiirmed  in  the 
House  of  Lords.  7  Bro.  P.C.  344.  W 


If]  Where  there  were  two  inconsist- 
ent wills,  and  a  codicil  referring  to  the 


first  by  date  as  the  last  will,  it  was  held 
that  such  codicil  cancelled  theinterme- 


J 


^9a 


Diippa  versos  Mayo. 


DupPA  V.     Mayo  likewise  was  the  pernor  and  receiver  of  the  profits  of 

^    Mayo.   ^  ^^  g^jj  landg  and  tenements,  was  in  like  manner  due  and  in 

arrear  and  not  paid  to  the  said  Elizabeth  in  her  life-tiine. 

Which  said  Elitsabetk  ,afterwards»  to  wit,  on  the  20th  day  of 


It  has  bieen  holden  that  the  words, 
in  the  6th  clause  of  the  statute  of  frauds, 
''  unless  the  same  be  altered  by  same  other 
toUl  or  codicil  in  writings  or  other  varU' 
ing  <^the  devisor  signed  in  the  presence 
of  three  or  Jour  voiinesses^  declaring  the 
satne,**  are  to  be  construed  in  tlie  dis* 
junctive;  namely,  that  a  former  will 
can  only  be  revoked  either  by  another 
will  or  codicil ;  or  by  some  other  dis- 
tinct writing,  not  being  a  will  or  codi- 
cil, merdy  revoking  the  former  will 
signed  in  the  presence  of  three  or  four 
witnesses.  '  For  the  words  "  signed  in 
the  presence  of  three  or  four  witnesses," 
are  in  construction  adjudged  to  refer 
only  to  the  preceding  words  ''other 
writing,"  and  not  to  the  words  "  other 
will  or  codicil  in  writing/'  For  the 
statute  having  in  the  preceding  section 
(5th,)  directed  what  was  necessary  to 
be  done  in  order  to  make  a  good  and 
valid  will  or  codicil  of  land,  uses  only 
the  words  "  some  other  will  or  codicil 
in  writing,"  which  is  as  much  as  if  it 
had  said,  by  some  other  will  or  codicil 
made  according  to  the  requisites  of  the 
preceding  section  respecting  the  devise 
of  land.  And  then  the  meaning  of 
that  part  of  the  sixth  clause  seems  to 
be,  that  if  the  testator  intends  barely 
to  revoke  his  will  without  more,  he 
may  do  so  by  writing  signed  in  tlie 
presence  of  three  witnesses,  but  who 
need  not  subscribe  their  names  in  his 
presence:  [u]  but  if  the  revocation 
arises  from  another  will  or  codicil  incon- 

diate  will,  and  that  evidence  of  mistake 
was  inadmissible.  4  Yes.  616.  Crosbiev. 
M*DouaL 

[ii]  It  seems  not  to  be  necessary  that 


sistent  with  the  first,  such  will  or  codi- 
cil must  be  executed  according  to  the  so- 
lemnities  of  the  fifth  section  of  the  sta- 
tute respecting  devises  of  land,  which 
requires  that  the  witnesses  should  sub- 
scribe  their  names  in  the  presence  of 
the  testator ;  or  in  other  words,  it  must 
be  an  effective  will  or  codicil  within 
that  section,  otherwise  it  is  insufficient 
to  revoke  the  former  will,  although  it 
contains  express  words  of  revocation, 
and  is  as  if  no  second  will  existed.   For 
it  seems  ridiculous  to  say  that  wills  of 
revocation  shall  be  executed  in  one  way, 
and  wills  of  devising  in  another.   Hoil  t. 
Clarkf    S  Mod.  218.       Grayson  v.  At- 
kinson,   2  Yes.  458.      Eilis  v.  SmiSh^ 
1  Yes.  jun.  11.,  Onyons  v.  Tyrer,   1  P. 
WilI.S43.    S.C.   Free,  in  Chan.  459. 
Eccleston  v.  Speke,      Carth.    ^80,  81. 
S  Mod.  258.    1  Show.  89.    3  Salk.  396. 
s.  5.'    And  if  such  subsequent  will  be 
not   an  efiective  will  within  the   fifth 
section,   although  it  contains  express 
words  of  revocation,  it  shall  not  let  in 
the  heir,  but  the  first  will  shall  stand, 
because  the  meaning  of  the  second  will 
was  to  give  to  the  second  devisee  what 
it  had  taken  from  the  first  without  any 
consideration  had  to  the  heir,  and  if  the 
second  devisee  take  nothing,  the  first 
can  lose  nothing.    1  P.  Will.  345.  Free, 
in  Chan.  460. 

It  has  been  adjudged  that  a  devise 
of  lands  void  in  respect  of  the  inca- 
pacity of  the  devisee  to  take,  as  a  de* 
vise  to  a. papist,  who  by  statute  11  & 

the  witnesses  should  subscribe  their 
names  at  all.  Yin.  Abr.  Devise,  R.  4. 
Fhillips  on  Evidence,  vol.  ii.  p.  254* 


Trin.  22  Car.  II.  Regis, 
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June  in  the  year  last  aforesaid,  at  Boden/iam  aforesaid,  made 
lier  last  will  and  testament  in  writing,  and  by  her  said  will  she 
iiie  said  Elizabeth  constituted  and  appointed  the  said  Thovias 
Dtgjpa  to  be  executor  of  her  said  wiU,  and  afterwards  ti)ere 
died :  after  whose  death  he  the  said  Thomas  Duppa^  on  the 
27th  day  of  January  in  the  year  last  aforesaid,  at  Bodenham 
aforesaid,  in  due  form  of  law  proved  the  said  will  of  the  said 
Elizabeth^  and  took  upon  himself  the  burden  of  the  execution 


DUPPA  r. 

Mayo. 
V , ' 

Elizabeth 
BaskcrrHc 
made  her  will, 
and  appointed 
the  plaintiff  exe- 
cutor, and  died : 
plaintiff  proved 
the  will ; 


12  W.  3.  c.  4.  s.  4.  and  before  statute 
18  G.  3.  C.60.  could  not  take  by  de^ 
vise,  shall  nevertheless  revoke  a  former 
devbe,  Roaper  v.  Raddle.  1  Bro.  P.C. 
450.  10  Mod.  237.  2  P.  WiU.  4. 
So  a  subsequent  grant  to  a  person  in« 
capable  of  taking  has  been  holden  a 
revocation  of  a  former  devise.  As 
where  a  husband  had  devised  all  his 
estate  real  and  personal  to  his  brother, 
and  afterwards  by  a  deed.poll  granted 
to  his  wife  all  his  substance  which  he 
then  had  or  might  have,  though  this 
could  not  by  law  take  effect  as  a  grant 
to  the  wife,  yet  being  an  act  incon« 
sistent  with  the  will,  it  was  adjudged 
to  be  a  revocation  of  it.  Beard  v.  Beard* 
3  Atk.  72.  It  has  been  decided  that 
an  acknowledgment  by  the  testator 
before  the  three  witnesses  that  his  name 
In  the  wUl  is  of  his  hand-writing  is  a 
sufficient  signing  as  well  upon  the  fifth 
clause  relating  to  the  devise  of  lands, 
as  upon  the  sixth  respecting  revoca- 
tions, although  the  words  ^'signed  in 
the  presence  of  three  witnesses''  are  ex- 


pressly mentioned  in  the  «xth  clause 
touching  revocations.  And  it  has  been 
even  holden  that  the  three  witnesses 
may  subscribe  their  names  separately  at 
three  different  tinses ;  and  if  the  testa- 
tor acknowledges  his  name  to  be  his 
hand-writing  before  each,  or  signs  be- 
fore one  and  acknowledges  before  the 
rest,  it  is  a  sufficient  signing  upon  both 
clauses.  Lemayney*  Sianlej/f  SLev.  1. 
Skyn.  227.  Cooke  v.  Parsons,  Free,  in 
Chan.  184.  Peate^.  Ougly^  Com.  Rep. 
197.  Dormer  v.  Thurland,  2  P.  Will. 
510.  Per  Lord  King,  Slonehouse  v. 
Evelyn^  3  P.  Will.  254.  Grayson  v. 
Atkinson,  2  Ves.  454.  458.  EUis  v. 
Smith,  iVes.  jun.  11.  See  Hilton^. 
King,  3  Lev.  86.  [tv]  With  respect  to  a 
revocation  arising  from  cancelling  the 
will,  it  has  been  holden  that  cancelling 
is  an  equivocal  act,  and  in  order  to  ope- 
rate a  revocation  must  be  done  with  an 
intention  of  revoking  the  will.  As  if 
a  man  was  to  throw  ink  upon  his  will 
instead  of  sand,  thougli  it  might  be  a 
complete  defacing  of  the  instrument* 


[t«]  A  will,  attested  by  three  wit- 
nesses, was  written  on  the^hree  sides  of 
a  sheet  of  paper,  and  concluded  by  stat- 
ing, that  the  testator  had  signed  his 
name  to  the  two  first  sides,  %nd  his  hand 
and  seal  to  the  last  side.  He  did  put 
his  name  and  seal  at  the  end  of  the 
will,  but  did  not  sign  his  name  to  the 
two  first  sides.  It  was  urged  that  the 
will  was  invalid  for  want  of  sufficient 
VOL.L 


execution,  and  the  case  of  i?i^j&^  v^ Price, 

1  Doug.  241.  was  cited.  In  that  case 
the  will  was  in  five  sheets  of  paper,  and 
the  testator  signed  but  two  of  them ;  it 
was  held  not  duly  executed :  but  in  the 
present  case  the  will  was  held  good,  on 
the  ground  that  the  testator  did  all  he 
intended  to  do  at  the  time  of  execution. 

2  Btod.  &  Bing.  650.  Winsor  v.  Pratt. 

Kk 
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jier  quod  actio 
accrevit. 


Duppt^versus  Mayo. 

thereof;  whereby,  and  by  reason  whereiof,  the  said  foinuity  or 
yearly  rdilt  -pf  30/.  in  form  aforesaid  bequeathed  to  the  said 
Elizabeth  after  the  death  of  the  said  Elizabeth^  at  Bodenham 
aforesaid,  was  determined,  and  an  action  has  accrued  to  the  said 
Thomas  Duppa^  after  th^deatli  of  the  said  Elizabeth,  as  executor 


it  would  be  no  revocatioD ;  or  suppose 
a  man  having  two  wills  of  different 
dates  by  him,  should  direct  the  former 
to  be  cancelled,  and  through  mistake 
the  person  sLould  cancel  the  latter,  such 
an  act  would  be  no  revocation  of  the 
last  will.  BurionshaU)  v*  Gilbert,  Cowp. 
52.  So  where  a  man  made  a  second 
will  to  the  use  of  the  same  person 
whom  he  had  devised  the  land  to  by 
his  first  will,  but  with  a  variation  only 
in  the  name  of  one  of  the  trustees,  but 
which  second  will  was  not  good  be- 
cause not  duly  attested  according  to 
the  statute  of  frauds,  and  the  testator 
cancelled  the  first  will  upon  a  mistaken 
presumption  that  he  had  eiiectually 
revoked  it,  but  not  with  a  design  to  re- 
voke the  devise  as  to  the  real  estate, 
tlus  was  holden  to  be  a  cancelling  by 
mistake,  and  therefore  no  revocation ; 
Onion  v.  Tt/rer,  2Vem.741.  Prec. 
in  Chan.  4s%)-  1  P.  WUI.  S4S. ;  the 
principle  of  which  case  was  recognised 
by  Lord  Mansfield  in  the  before  cited 
case  of  Burtonshato  v.  Gilbert.[^x]  And 
the  same  has  been  held  with  respect  to 
obliteration.      As    where    lands    were 


duly  devised  to  two  trustees  upon  trust 
for  certain  purposes,  and  afterwards 
the  testator  struck  out  the  name  of  one 
of  the  trustees,  and  inserted  the  name  of 
two  others,  leaving  the  purposes  of  the 
trust  unaltered,  though  varying  in  cer- 
tain particulars,  and  did  not  republish 
his  will,  it  was  adjudged  that  the  tesU- 
tor's  intent  appearing  to  be  only  ta  re- 
voke by  the  substitution  of  aaotiier 
good  devise  to  other  trustees,  as  such 
new  devise  could  not  take  effect  for 
want  of  the  proper  requisites  of  the 
statute  of  frauds,  it  should  not  operate  a 
revocation ;  or  at  most  it  could  only  ope- 
rate a  revocation  pro  ianto  as  to  the  trus- 
tee whose  name  was  obliterated,  leaving 
the  devise  good  as  to  the  old  trustee 
whose  name  was  retmned.  Short  an 
dem.  Gastrell  v.  Smith ,  4  East,  41 9.  So 
where  a  roan  duly  devised  land  to  two 
persons  as  joint-tenants  in  fee,  and  af- 
terwards struck  out  the  name  of  one 
of  the  devisees,  and  did  not  republish 
his  will,  the  obliteration  will  only  ope- 
rate a  revocation  pro  tanio.  Lariins^ 
V.  Larkins,  S  Bos.  and  PulL  16.  See 
further   Hide\,Masony    Vin.  Devise, 


[x]  And  by  Dallas  C.  J.  in  Winsor 
V.  Pratt.  2  Brod.  &  Bing.  657.  So  in 
S  B.  &  A.  489.  Doe  v.  Perkesr  where  a 
testator  being  angry  with  one  of  his 
devisees,  tore  his  will  into  four  pieces, 
but  was  prevented  from  further  tearing 
it  partly  .by  force  and  partly  by  en- 
treaty, and  afterwards  becoming  calm 
expressed  his  satisfaction  that  no  mate- 
rial part  was  injured,  and  that  the  will 
was  no  worse ;.  the  court  held  that  it 
had  been  properly  left  to  the  jury  to 


say  whether  the  testator  had  perfected 
his  intention  of  cancelling  the  will,  or 
whether  he  was  stopped  in  medio^  and 
the  jury  having  found*  the  latter,  the 
court  refused  to  disturb  the  verdict 
But  where  the  testator  threw  his  will 
into  the  firiB,  out  of  which  it  was 
snatched  by  a  by-stander,  and  preserved, 
without  the  testator's  knowledge,  the 
will  was  held  to  be  cancelled.  2  B).  Rep. 
1943    Bibb  V.  Thomas. 


Trin.  22  Car.  I§.  Regis. 
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-of  die  saiclT^ill  o(  Elizabet/ij  to  demand  and  have  of  the  snid 
Thomas  Mayo,  as  pernor  and  receiver  of  the  profits  of  tlie 
said  premises  with  the  appurtenances,  the  said  1360/.:  yet  Breach."^ 
the  sikid  Thomas  Mayo  (although  often  requested)  hath  not  yet 


1)UPPA  V. 

Mayo.     . 

V .^ f 


140.  pi.  17.  S.C.  Cora.  Rep.  451.  Hyde 
V.  Hydty  cited  in  Com.  Rep.  ^S5.  Bur- 
icitt  Y.  Bufkkt,  2  Vem.  498.  Sutton  v. 
Suitofif  Cowp.  812.(;^]  And  where  the 
testator,  a  little  before  bis  death^  can- 
celled bis  will  in  the  presence  of  several 
persons,  and  said ,  "  I  cancel  nty  will/' 
and  desired  tbem  to  bear  witness  of  it, 
4his  was  considered  as  a  sufficient  can- 
celling the  other  duplicate  which  he  bad 
not  by  him.  Com.  Rep.  453,  454.  1  P. 
Will.  846.  A  will  revoked  by  a  snbse- 
tjuent  will,  but  not  cancelled,  was  held 
to  be  re-established  by  the  cancellation 
of  the  subsequent  will.  Goodright  v. 
Glazier,  4  Burr.  2512.[z] 

(5)  If  a  man  devises  his  chattels  real 
or  personal,  or  gives  any  specific  legacy, 
the  legatee  cannot  either  enter  into  the 
land,  if  it  be  a  chattel  real,  or  take  the 
legacy,  tuUhout  the  consent  of  the  execu- 
tor. For  the  personal  estate  being 
liable,  in  the  hands  of  the  executor,  to 
the  payment  of  the  testator's  debts,  he 
must  take  care  to  satisfy  the  debts  be- 


fore he  pays  th^  legacies.  The  law 
therefore  requires  the  assent  of  the 
executor  to  such  legacies*  otherwise  he 
may  be  guilty  of  a  devastavit,  and 
liable  de  bonis  proprOs,  without  any 
fault  in  him.  Co^Litt.  111.  a.  Perk. 
8.  488.  570.  1  Roll.  Abr.  618.  (A), 
pi.  1,2.  All.  39.  Eelesy.  Lambert. 
Went.  Ex.  222.  Finch.  Law.  172. 
The  legatees  have  no  property  in  the 
legacies  by  the  devise  until  the  assent, 
though  they  have  an  interest  in  them. 
Sty.  55>  And  the  devisee  of  a  chattel 
real  must  aver  in  pleading,  that  he  en- 
tered into  the  land  toith  the  consent  of 
the  executor.  Sty.  65.  Matthetv  v. 
Herle.  Otherwise  he  shall  be  taken  to 
be  a  disseisor.  Moor,  358.  Cflr/^rv.Lovf. 
S.  C.  Ow.  56.  If  the  devise  be  of  a 
chattel  real  to  the  executor  himself,  he 
shall  take  it  as  executor,  until  he  has 
made  his  election  to  take  as  legatee. 
PIow.520.  JVelcdenv.Elkington.  lORep. 
47  b.  Lampet'scBSC.  1  Str.70.  Youitg 
V.  Holmes.[^a']     In  Doe  v.  Guy,  3  East,  « 


[y"]  So  where  a  man  made  his  will  ac- 
cording to  the  statute  of  frauds  in  July 
1812,  and  in  November  1816  made  vari- 
ous interlineations  and  obliterations, 
struck  out  the  original  date,  and  substi- 
tuted a  day  in  the  latter  month  and  year, 
but  did  not  re-sign  or  republish  the  will, 
and  also  had  a  fair  copy  made  of  the 
original  will  thus  altered,  but  did  not 
execute  it;  it  was  held  that  these  obliter- 
ations and  interlineations,  coupled  with 
the  circumstances  of  the  case,  did  not 
amount  to  a  revocation.  2  Brod.  & 
Bing.  650.  Winsor  v.  Pratt. 

[«]  But  if  a  will  be  once  cancelled^ 
nothing  but  a  formal  republication  will 


re-establish  it.     13  Vcs.  290.    Pember* 
ion  V.  Pemberton. 

'  [a]  It  is  difficult  in  many  cases  to 
determine  what  shall  be  such  an  assent 
by  an  executor  as  will  timount  to  an 
election  to  take  as  legatee.  It  seems 
that  where  the  whole  term  in  a  lease  for 
years  is  bequeathed  to  the  executor,  an 
entry  by  him  on  the  land  will  amount  to 
an  assent  to  take  as  legatee :  but  not  so, 
where  the  term  is  bequeathed  to  him 
for  life  only,  as  he  may  want  the  re- 
mainder for  payment  of  debts,  and  if  hi.9 
entry  were  considered  as  an  assent  to 
take  himself  as  legatee,  it  would  ope- 
rate also  as  an  assent  to  the  remainder. 
K  k  2 


^79  e  Duppjwrerww  Mayo. 

$DuppA  V.     rendered  the  said   1 360/.  or  any  part  thereof,  to  the  said 
^    Mayo.   ^   Thomas  Diippa^  but  to  render  Uie  same  to  him  hath  refused, 
and  sliil  refuses,  and  unjustly  detains,  in  delay  of  the  faithful 
execution  of  the  said  will  of  the  said  Elizabeth^  and  to  the 
damage  of  him  the  said  JTumuis  Duppa  of  50/.;  and  therefore 
he  brings  suit,  &c. ;  and  the  said  Thomas  Dnppa  brings  here 
Profcrt^rdie      into  court  the  letters  testamentary  of  the  said  Elizabeth^  by 
^'"'  whicli  it  sufficiently  appears  to  the  court  here,  that  he  the 

said  Tliomas  Duppa  is  executor  of  the  said  will  of  the  said 
Elizabeth^  and  has  execution  thereof,  &c.  with  this,  that  he 
the  said  Thomas  Duppa  will  verify,  that  the  said  FiirtoilUam 
Contngsln/j  on  the  said  feast  day  of  the  Annunciation  ^  the 
[  280  3      Blessed  Virgin  Mary  in  the  year  of  our  JjqxH  1665,  and  after- 
wards was  surviving  and  in  full  life,  to  wit,    at  Bodenham 
aforesaid  in  the  county  aforesaid. 
impnJance  and      And  now  at  this  day,  to  wit,  on  Saturdcy  next  after  the 
^  octave  of  St.  Hilary  in  this  same  term,  until  which  day  the 

said  Thomas  Mayo  had  leave  to  imparl  to  the  said  bill  and 
then  to  answer,  &c.  before  our  lord  the  king  at  Westminster 
comes  as  well  the  said  Thomas  Duppa  by  his  said  attorney^ 
as  the  said  Thomas  Mayo  by  Carew  Holford  his  attorney; 
and  the  said  Thomas  Mayo  defends  the  wrong  and  injury, 
when,  &c.  and  says,  that  the  smd  Tliomas  Duppa  ought  not  to 

1 20.,  It  IS  held  that  an  ejectment  is  tail,  for  life,  or  years,  the  devisee  maj 

inairvtalnable  against  an  executor,  after  enterwithout  the  assent  of  the  executor, 

his  assent  to  the  bequest,  to  recover  a  because  he  has  nothing  to  do  with  th(^ 

leasehold  estate  bequeathed  by  the  de-  real    estate.      Co.  Litt.  1 1 1  •  a.      See 

fcndant's  testator  to  the  lessor  of  the  11  Mod.  126. 

plaintifr.[^]     But  when  a  man  seised  of        (6)  See  ante,  112a.  note(l). 

an  estate  in  fee  devises  the  same  in  fee- 


and  preclude  him  from  selling  it  for  principle  i«  all  the  cases  is,  that  if  die 

payment  of  debts.    Therefore,  where  executor  in  administering  the  property 

the  testator  bequeathed  a  term  to  one  do  any  act  as  legatee,  he  shall  be  con- 

of  his  executors  for  life,  with  a  power  of  aidered  as  having  assented :  but  if  not, 

leasing  for  21  years,  the  executor  en-  though  what  he  does  may  be  incon- 

tered  and  made  a  lease  for  42  years,  re-  gistent  with  his  character  pf  executor, 

serving  rent  to  himself,  his  executors,  he  shall  not.     Per  Gibbs.  C.  J.  S.  €• 
administrators,  and  assigns ;  it  was  held         [5]  But  in  general  an  action  at  law 

that  the  lease  should  take  eflPect  for  the  cannot  be  maintained    for  a  legacy, 

whole  42  years  out  of  the  lessor's  legal  r,  t.  R.  690.    Becks  v.  Struti.     Sec 

interest  as  executor.  7  Taunt.  217.  Doe  o  Saund.  137  c.  note. 
\.  Siursres.    2  M&rsh.  505.  S,  C.     The 
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have  or  maintain  his  said  action  thereof  against  hiiUj  because     Duppa  u- 
he  says  that  be  the  said  Thomas  Mayo  doth  not  owe  the  said  ,    Mayo.    ^ 
1360/.  nor  any  penny  thereof,  to  the  said   T/iomas  Duppa  j^u  debet  infra  v 
within  six  years  last  past,  and  ended  at  the  feast  day  of  the  iexannoa 
Annunciation  of  tfie  Blessed  Virgin  Maty,  which  was  in  the 
year  of  oar  Lord  1665,  as  the  said  Thomas  Duppa  has  above 
thereof  complained  against  him;   and  this  h^  is  ready  to  ethocjtaratus 
verify  (7) :  wherefore  he  prays  jndgment  if  the  said  Thomas  ^*^  ««^>^««- 
Duppa  ought  to  have  or  maintain  his  said  action  thereof 
against' btfD,  8tc. 

General  demurrer  to  the  plea,  and  a  joinder  iii  demurrer.     ^^  advtsare 
But  becauise  the  court  of  our  said  lord  the  king  here  is  not      f  281  ] 
yet  advised  of  giving  ^eir  judgment  of  and  upon  the  pre- 
mises, a  day  is  thereof  given  to  the  said  parties  before  our 
lord  the  king  at  Westmifider^  untO  Wednesday  n&yit  tXiav  M-' 
teen  days  of  Easter^  to  hear  their  judgment  of  and  upon  the 
premises,  because  the  court  of  our  said  lord  the  king  here  is 
not  thereof  yet,  &c.     At  which  day,  before  our  lord  the  king 
at  Westminster^  come  the  said  parties  by  their  said  attornies; 
and  because  the  court  of  our  said  lord  the  king  here  is  not  Curin  uHerim  . 
yet  advised  of  giving  their  judgment  of  and  upon  the  premises,  "  *'***'* 
a  further  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king  at  Westminster^  until  Friday  next  after  the  moiv 
row  of  the  Holy  Trinity^  to  hear  their  judgment   thereof, 
because  the  court  of  our  said  lord  the  king  here  is  thereof  not 
yet,  &c.     At  which  day,  before  our  lord  the  king  at  Westmini- 
ster come  the  said  parties  by  their  said  attornies;  and  there- 
upon he  the  said  T/iomas  Duppa  prays  250/.  of  the  said  rent- 
of  50/.  a-year,  for  the  said  five  years  ended  upon  the  said  feast 
day  of  the  Nativity  of  St.  John  the  Baptist,  which  was  in  the 
said  year  of  our  Lord  1628,  parcel  of  the  said  1360/.  by  him 
above  demanded,  and  also  1102/.  105.  other  parcel  of  the  said 
1360/.  of  the  said  rent  of  30/.  a-year  for  36  years  and  three 
quarters  of  a  year  ended  upon  the  said  feast  of  the  Annunci- 
ation of  the  Blessed  Mary  which  was  in  the  said  year  of  our 
Lord  1665,  together  with  his  damages  on  occasion  of  the 
detention  of  that  debt,  to  be  adjudged  to  him^  8cc     And  th^  Plaintiff  remits 
said  Thomas  Duppa  freely  here  in  court  remits  to  the  said  dibt.*'^^**"''* 
Thonnas  Mayo  71.  lOs.  residue  of  the  smd  1360/.  which  he 
the  said  Thomas  Duppa  above  demands  against  him.    Where- 
upon all  and  singular  the  premises  being  seen,  and  by  the 
court  of  our  said  lord  the  king  here  more  fully  understood, 

(7)  See  antC;  36,  37.  2  Saund,  62,63.  65. 
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DuppA  V.  and  mature  deliberation  being  thereupon  had,  because  ir 
Mayd>  ^  seems  to  the  court  of  our  said  lord  the  king  here,  that  the 
said  plea  by  the  said  Thomas^Mayo  in  manner  and  form  afore* 
Judgment  for  ^  said  above  pleaded,  and  the  matter  in  the  same  contained, 
are  not  sufficient  in  law  to  bar  the  said  Thomas  Dugppa  from 
having  his  said  action  against  the  said  Thomas  Mayo  ;  there- 
fore it  is  considered  that  the  said  Thomas  Duppa  do  recover 
against  the  said  Thomas  Mayo  his  said  debt  of  1 352/.  and  lOf. 
and  also  IQl.  ISs.  and  ^.  for  his  damages  which  he  has  sbs- 
tained  as  well  on  occasion  of  the  detention  of  that  debt,  as  for 
his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  adjudged  to  the  said  Thomas  Dig)pa  with  his  assent 
by  the  court  of  our  said  lord  the  now  king  here.  And  the 
said  Thomas  Mayo  in  mercy,  &c.  And  let  the  said  Thomas 
Mayo^i  as  to  the  lU  and  105.  parcel  of  the  said  debt  above  de* 
manded,  .which  he  the  said  Thomas  Duppa  has  above  remitted, 
be  thereof  quit,  &c,. 
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Case  42.  Duppa,  Executor  of  Baskervile,  versus  Mayo. 


S.  C.  2  Kcb. 
576.  S.  C.  cited 


T\EBT  (1)  for  the  arrears  of  a  rent-charge  against  the  de^ 
.5  Mod.  214.""'  "^"^  fendant  as  pernor  of  the  profits:  the  plaintiff  declares 
3East,  124,125.  for  1360/.  and  shews  that  Robert  late  earl  of  Essex  was  seised 

In  debt  for  rent      ^  *.  i       ■■  r.  i 

if  the  plaintiff     ^  a  messuage,  200  acres  of  land,  20  acres  of  meadow,  100 

(1 )  The  executors  of  tenant  for  life  "  charges  Aa(/ no  remedy  to  recover  such 

of  a  rent-charge  aad  of   tenant  pur  *'  arrears ;  yet    these  words  have   ia 

auter  vie,  after  the  death  of  cestui  que  construction  been  restricted  to  mean, 

vie,  might  bring  debt  to  recover  the  ar-  tenants  pur  autre  vie  so  long  as  cestui  que 

rear  of  such  rent  by  the  common  kno;  welioes.  Co.  Lit.  162.  a.  b.  4  Rep.  49  b. 

and  although  the  contrary  might,    at  Ognd's  case,  (a)    But  the  executoc» 

first  view,  be  inferred  from  the  gene-  of  tenant  for  life  could  not  distrain  for 

rality  of  the  preamble  of  the  statute  the  arrears  by  the  common  law,  which 

a2  H.  8.  c.  37.,  which  recites,  that  «•  by  they  may  now  do  by  force  of  this  sU- 

"  the  order  of  the  common  lato,  execu-  tute.  Ibid.    Indeed,  in  Turner  v.  Lect 

*«  tors  0^  tenants  for  term  of  life  of  rent-  Cro.  Car.  471.  it  was  held,  that  the  sta- 


[6]  Debt  will  not  lie  by  the  common  ly  personal :  neither  does  it  lie  by  force 

lawfor  the  arrears  of  a  rent  devised  to  A.  of  the  stat.  8  Ann.  c*  14.  s.  4.,  for  that 

payable  out  of  land  during  the  life  of  B.  statute  applies  only  to  cases  of  demises 

so  long  as  B.  lives.     The  reason  is,  be-  from  landlord   to  tenant.     4  ^f .  ^  S. 

cause  the  law  will  not  suffer  a  real  in*  113.     Webbs  v.  Ji^s. 
jury  to  be  remedied  by  an  action  mere- 
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ftcrei  of  pastar^  and  400  acres  of  wood  with  the  appurte- 
nances,  itt  Bodenham^  Bosdmry^  Moarey  Bearfield  and  Maundy 
in  th*  county  cX  Hereford^  in  his  demesne  as  of  fee ;  and  being 
so  seised,  on  the  4th  of  Decemberj  in  the  4Sd  year  of  Eliza-^ 
bethj  demised  the  said  tenements  to  Sir  Thoma%  Coningsby 
knight,  habendxan  for  99  years,  if  FitTmUiam  Cmingsly^  Ka- 
therine  and  Ursula  Coningsby^  or  eitlier  of  them,  should  so 
long  live;  by  force  of  which  demise  the  said  Sir  Thomas  Co- 


2S» 

DuppA  r. 
Mayo. 


demands  more 
than  upon  his 
own  shewing  is 
due,  he  may, 
after  demurrer, 
remit  tlic  over, 
plus  and  enter 
judgment  for 
the  rest.   Debt 


tute  did  not  attend  the  remedy  by  dis- 
tress to  those  persons  who  had  remedy 
6jf  action  of  debt  by  the  common  law  ; 
and  therefore  it  was  said,  that  execu- 
tors of  tenant  for  life  could  not  distrain. 
However,  in  Cro.  £h'z.  SS2.  Lambert 
▼•  Austin^  it  seems  to  have  been  taken 
fc»r  granted  that  the  statute  did  not  ope* 
rate  thus  restrictively ;  and  in  I  Ld. 
Ray m.  172.  Hool  y.  Bellj  the  case  of 
'Turner  and  Lee  is  denied,  and  it  is  said 


*'  that  the  statute  82  H.  8.  is  a  reme- 
''  dial  law,  and  shall  extend  to  all  tc- 
"  nants  for  life,  and  the  law  has  been  ^ 
"  taken  always  to  be  so  since  the  sta- 
**  tutc,  and  has  never  been  questioned  ; 
<'  and  that  the  words  of  the  statute  are 
*'  general  enough/'  See  Co.  Litt. 
162.  a.  &  b.  and  Mr.  Hargrave% 
notes,  298 — ^299.  Lord  Coke  recom- 
mends the  remedy  by  distress  as  the  most 
plain  and  certain.     Co.  Litt.  162.  b.  [c} 


[c]  The  first  clause  of  the  stat. 
32  H.  8.  c.  37.  enacts  "  that  the  exe- 
cutors ahd  administrators  of  tenants 
in  fee  simple,  tenants  in  fee  tail,  and 
tenants  for  term  of  lives,  of  rent  Ser^ 
vices,  rent  charges,  reht  seeks,  and  fee 
fifrmS)  may  distrain  for  the  arrear- 
ages of  all  such  rents  and  fee  farms, 
VLpoA  lands  charged  with  the  payment 
of  the  same,  and  chargeable  to  the 
distress  of  the  testator,  so  long  as  the 
said  lands  continue  in  the  seisin  or  pos- 
session of  the  tenant  in  demesne,  who 
ought  to  have  immediately  paid  the  s^ 
rent  or  fee  form,  or  in  the  seisin  or  pos* 
session  of  any  other  person  or  persons 
claiming  the  said  lands,  only  by  and  from 
tlie  same  tenant,  by  purchase,  gifl,  or  de- 
scent, in  the  manner  and  form  as  their 
testator  might  or  ought  to  have  done,  in 
his  lifetime ;  and  the  said  executors  and 
administrators  shall,  for  the  same  distress, 
lawfully  make  avowry  upon  their  matter 
aforesaid.'*  Upon  this  clause  a  ques- 
tion has  arisfcn  whether  the  executor  of 


a  person  seised  in  fee  of  land,  who  bad 
demised  it  to  a  tenant  for  years,  can 
after  the  death  of  the  lessor  distrain  for 
arrearages  of  rent.   It  seems  that  such  a 
case  does  not  come  within  the  words  of 
the  statute,    for  a  person  cannot  be 
said  strictly  to  be  tenant  in  fee  of  a 
rent  which  is  reserved  for  years  only  : 
but  whether  it  be  within  the  equity  of 
the  statute  is  a  point  not  yet  settled* 
See  the  cases  cited  in  Selwyn's  Ni.  Pri. 
664.     See  also  2  B.  Moore,  4^.  Meriton 
y.Gilbee.    8  Taunt.  159.  S.C.    1  Brod. 
and  Bing.  279.  Martin  v.  Burton.     In 
the  two  last  cases  the  court  gave  judg- 
ment for  the  avowant,  because  it  did 
not  distinctly  appear  upon  the  record,, 
that  the  rent  distrained  for  was  reserved 
for  years  only.    If  a  termor  for  years 
underlet  for  years  and  die,  his  executor 
may  distrain  for  arrearages  at  common 
law,  for  the  arrearages  were  never  sepa- 
rated from  the  reversion,  and  both  be- 
long to  the  executor.  Latch.  211.  fVads 
V.  Marsh. 
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Diippa  versus  Mayo. 


DUPPA  V. 

Mayo. 


for  arrears  of  a 
rent-charge 
ought  regularly 
to  be  brought 
against  aU  the 
IKTiiors  of  the 
lirofits  of  the 
lands  liable ; 
but  if  it  be  not, 
defendant  can 
only  take  ad- 
vantage of  it  by 
plea.     The 
wort!  postca, 
(notwithstand- 
ing a  repugnant 
scilicet i)  is  suflS- 
cient  where  tlic 
party  alleges 
'/natter  of /act 
only,  but  not 
where  he  mis- 
takes  the  laiv. 
Rent  is  not 
regularly  due 
until  midnight 
uf  the  day  on 
wl.ich  it  is  re- 
served. 
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fiingsby  eotered  mid  was  poss^sed  \  and  being  so  possessed* 
afterwards,  to  wit,  on  the  10th  of  August  1616,  made  his  will 
in  writing,  whereby  (among  other  things)  he  gave  and  be- 
queathed to  dame  Elizabeth  Baskervile^  (the  plaintiflPs  testa- 
trix), and  Thomas  BaskeroUe  her  son,  an  annuitgr  of  SQL 
a-year  out  of  the  demesne  lands  of  the  devisor  in  Orleton  and 
Ashwood  Panics  to  have  and  to  hold  the  said  annuity  to  them^ 
for  their  lives,  and  the  life,  of  the  longer  liver  of  tliem,  (with  a 
formal  clause  of  distress) ;  and  that  after  the  said  Thomas 
Baskervile  should  attain  the  age  of  13  years,  (his  rootber 
being  alive),  then  the  said  TTujmas  should  have  20/.  yeady 
of  the  said  devised  50/«  for  his  better  maintenance  during  hk 
mother's  lifetime,  and  then  the  whole  in  manner  aforesaid  de- 
vised ;  and  that  afterwards,  to  wit,  on  the  19th  of  Septembtr 
1617,  the  said  Thomas  Coningsfy^  reciting  that  by  his  last  will 
he  had  given  several  annuities  and  legacies  to  be  paid  out  of 
his  demesne  lands,  but  had  now  sold  his  said  demesnes  in 
Chletmiy  whereby  the  legacies  could  not  take  efiect  out  of  those 
lands,  he  for  this  reason  declared  his  intend  and  gave  and  be- 
queathed to  Sidney  Conitigsby  his  son  100  marks  a-yeaff  to 
be  paid  to  the  said  Sidney  during  his  natural  life  out  of  all 
or  any  the  manors,  messuages,  lands,  and  tenements  which 
the  said  Thomas  Coningsbg  held  by  lease  in  Marden^  Bodem^ 
ham  J  and  Leomiiist'er^  in  the  said  county  of  Hereford^  payable 
quarterly  at  four  feasts,  with  a  clause  of  distress,  if  it  should 
be  in  arrear  for  28  days  after  it  ought  to  be  paid.  And  the 
said  Thomas  Coningsby  by  his  last  will  further  bequeathed, 
that  the  said  Elizal^h  Baskervile  and  Thomas  BaskervUe 
should  have  the  said  annuity  of  50/.  a-year  devised  to  diem 
for  and  during  their  lives,  and  the  longer  liver  of  thi^m,  tfie 
whole  501.  a&resaid  to  be  paid  to  the  said  Elizabeth  Basker- 
vile  until  the  said  Thomas  Baskervile  should  attain  the  age  of 
13  years,  (his  mother  being  alive),  and  then  20/.  thereof  to  be 
paid  yearly  to  the  said  Thomas  for  his  better  maintenance, 
and  that  the  said  annuity  trf*  50/.  sho\ild  be  paid  yearly  out  of 
the  same  manors,  messuages,  lands,  and  tenements  aforesaid^ 
at  the  same  days  and  times,  in  such  manner,  and  upon  like 
penalty  of  distress  and  forfeiture,  as  in  the  said  will  were 
declared  for  and  concerning  the  said  annuity  of  100  marks; 
and  made  the  said  FitzvoiUiam  Cofiingsby  executor  of  the  said 
will ;  and  afterwards,  to  wit,  on  the  first  of  May  in  the  year 
of  our  Lord  1618,  the  testator  died  so  seised;  after  whose 
deaih  the  executor  proved  the  will,  and  entered  into  the  said 
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lands,  and  assented  to  the  legacy ;  and  afterwards,  to  wit,  on     Duppa  v. 

the  first  of  June  in  the  year  of  our  Lord  1623,  the  estate,  ^    Mayo.   ^ 

Fight,  titles  and  interest  of  the  said  executor  of  and  in  the  ' 

premises  came  to  the  said  defendant ;  by  virtue  whereof  he 

entered  and  was  possessed,  and  being  so  possessed,  250L 

(parcel  of  the  said  1360/.)  of  the  rent  of  50L  so  devised  to  the 

said  Elizabeth  until  the  said  Thomas  should  attain  the  age  of 

13  years,  for  five  years  ended  upon  the  feast  of  St.  John  the 

Baptist  in  the  year  of  our  Lord  1628,  (during  which  time  the 

said  defendant  was  pernor  of  the  profits),  were  in  arrear  and 

unpaid  to  the  said  Elizabeth :  and  afiermardsy  to  wit,  on  the 

twenty^/burth  day  of  June  in  the  year  1628  aforesaid,  the  said 

I'homas  Baskervile  attained  his  age  of  13  years;  and  1110/. 

residue  of  the  said  1360/.,  of  the  said  rent  of  SO/,  a^year  so 

devised  to  EUxabeth  after  that  Thomas  should  have  attained 

his  age  of  13  years,  for  37  years  ended  upon  LoAf^cy  ]'665> 

during  which  time  the  defendant  was  pernor  of  the  profits, 

was  in  arrear  and  unpaid  to  the  said  Elizabeth  in  her  liie-time, 

and  that  the  said  Elizabeth  afterwards  made  her  will,  and  the 

plainti£Pher  executor,  and  afterwards  died,  the  sud  money  not 

being  paid :  whereby  an  action  hath  accrued  to  the  plaintiff  to 

demand  and  have  the  said  mon^  firom  the  defendant^  being- 

pernor  of  the  profits ;   yet  the  said,  &c.  and  makes  a  profert 

of  the  letters  testamentary,  &c.    To  which  the  defendant 

pleaded  nil  debet  infra  sex  annos,  but  did  not  conclude  to  the 

country,  but  concluded  with  a  verification ;   upon  which  plea 

the  plaintiff  demurred :  aAd  in  this  term  judgment  was  given 

against  the  defendant  for  the  bad  conclusion  of  his  plea  (2) ; 

(2)    A  distinction  has  been  taken  seems  questionable  whether  the  same 

with  respect  to  the  statute  of  limitations  rule  would  not  now  he  extended  to 

between  assumpsit  and  debt  —  that  in  actions  of  debt.    On  the  one  side,  .the 

assumpsitf  if  defendant  insists  upon  the  same  reasons  for  pleading  the  statute 

statute  be  must  plead  it,  and  of  course  seem  equally  applicable  to  both  actions, 

conclude  the  plea  with  an  averment,  to  The  statute  contains  several  exceptions, 

give  the  plaintiff  an  opportunity  of  an«  such  as  coverture,  in&ncy,  iroprison- 

swering  it ;  but  that  in  debt  the  defend*  ment,  and  the  like,  which  would  take 

ant  may  give  the  statute  in  evidence  the  case  out  of  it  in  both  actions  alike, 
under  nU  debet  generally.     1  Lev.  110, '  If  the  sUtute  is  not  pleaded  the  plaintiff 

111.  Lee  Y.Rogers,   1  Ld.  Raym.  153.  is  equally  liable  to  be  surprised,  and 

Draper  v.  Glassop,  1  Salk.  278.  Anon,  therefore  not  prepared  to  answer  in  one 

3  Bac.  Ah.  518.     Com.  Dig.    Pleader  action  as  in  the  other.    In  either  case 

(2  W.  16).    Gilb.  H.   C.  P.   3  Ed.  66.  the  statute  does  not  extinguish  the  debt, 

Ambl.  232.     As  to  assumpsit ,  it  is  clear  but  only  takes  away  the  remedy ;  and  it 

that  the  statute  must  be  pleaded ;  and  it  is  optional  whether  the  defendant  will 
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Dupp.^  V.    ^^^  ii^g  plaintiff  perceiving  that  he  had  mistaken  the  last 

^    jMayo*       gun,^  namely,  the  said  1 110/.,  and  the  time  when  it  became 

"  dne,  he  having  alleged  it  to  be  dne  for  S7  ye^re  at  Lafy 

day  1665,  whereas  it  appears  that  from  the  feast  of  St.  Jdm 

the  Baptist  1628,  until  the  said  Lady^y  1665,  there  can 

£  28  !•  ]  ^^^  ^^  ^^  years,  and  three  quarters  of  a  year,  and  so  he 
had  demanded  *lL  10f»  more  than  he  ought,  he  entered  a 
release  of  the  7/.  105.  upon  the  record,  and  entered  his  judg- 
for  the  residue. 

And  afterwards  the  defendant  brovght  a  writ  of  error  in 
the  Exchequer-chamber;  and  several  exceptions  were  taken 
to  the  declaration  by  the  counsel  for  the  platntifF  m  the  writ 
of  error ;  1 .  That  the  action  was  brought  against  the  defend- 
ant alone^  whereas  there  were  other  lands  Habfe ;  for  it  ap- 
pears that  the  said  testator  Ctmingsby  had  devised  the  rent 
out  of  his  lands  m  Leominster^  as  well  as  out  of  his  lands 
whereof  the  defendmit  was  pernor  of  the  profits,  and  there- 
fore the  defendant  ought  not  to  have  been  charged  alone.  (5) 
2.  That  the  rent  of  50{.  was  jmntly  devised  to  the  said  testa- 
trix Elizabeth  and  Thomas  Baskernkj  and  therefore  it  sn^ 
vived  to  the  said  Thomas^  and  the  plaintiff  had  no  cause 
of  action :  and  although  the  testator  du*ected  how  it  should 
be  paid,  namely,  20/.  to  Thomas^  «id  30/*  to  the  said  Elf- 

insist  upon  the  statute  or  waive  it :  if  ground  that  the  words  infra  icjaxnot 
he  intends  to  insist  upon  the  statute,  he  are  surplusage ;  fbr  if  the  plea  of  i^fi^ 
should  plead  it  to  prevent  surprise ;  and  sex  annos  were  good|  the  proper  copciu- 
if  he  does  not,  it  should  be  presumed  aioa,  it  should  seem,  wonld  be  with  a 
that  he  intends  to  waive  it.  And  it  is  verification ;  and  moreover  it  is  addedi 
very  usual  in  practice  to  plead  to  debt  that  *'  non  assumpsit*'  is  in  the  past  tense, 
on  simple  contract,  that  the  cause  of  and  relates  to  the  time  of  making  the 
action  did  not  accrue  within  six  years ;  promise,  but  "  nil  debet  is  in  the  pre- 
to  which  the  plaintiff  may  of  course  sent,  and  relates  only  to  the  time  of 
reply,  either  that  he  was  within  any  of  bringing  tlie  action ;  and  that  this  case 
the  exceptions  in  the  statute,  or  that  he  in  Saunders  is  recognised  by  Chief 
had  sued  out  a  latitat  within  time,  as  is  Baron  Corajms  in  his  Digest,  Pleader 
the  common  case  in  assumpsit.  But  (2  W.  16).  However,  the  modem 
on  the  other  side,  the  principal  case  is  practice  is  to  plead  the  statute  m  one 
an  authority  to  the  contrary,  viz.  that  action  as  well  as  the  other,  and  to  con- 
there  can  be  no  such  special  replication,  elude  with  a  verification,  [d] 
for  it  is  here  held,  that  the  plea  must  (3)  See  statute  32  H.  8.  c.  37.  s-'* 
conclude  to  the  country,  which  deci-  Co.  Litt.  162.b.  7  Rep.  39  b.  X.«/W*' 
sion   can   only  be  founded  upon  the  ton's  case. 


[r/]  See  2  Saund.  62  c.  note  (6). 
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xaheth^  yet  it  was  objected»  that  the  estate  in  the  r^nt  was     Duppa  v. 
joint,  and  such  direction  will  not  alter  the  estate^  but  is  only  >    Mayo.    ^ 
an  equitable  appointment,  for  which  the  party  grieved  may- 
have  a  subpoena ;  but  the  estate  continued  joint,  and  in  law  all 
the   arrears  became  due  to  the  said  Thomas  Baskervile  by 
survivorship. 

But  these  two  exceptions  were  over-ruled  by  the  court. 
The  first,  because  it  does  not  appear  that  the  testator  had  any 
other  lease  except  that  from  the  earl  of  Essex  ;  for  although 
the  testator  mentions  lands  in  LeomiBstert  yet  it  does  not  ap- 
pear that  he  had  any  land  there ;  but  if  the  truth  had  been  so, 
the  defendant  in  the  King^s  Bench  oi^ht  to  have  shewn  it  by 
hi^  plea(4);  but  now  it  does  not  appear  to  the  court  that  he 
had  any  other  lauds.  And  as  to  the  second  ezcepti(xi,  the  court 
dedaxed  that  it  was  a  several  rent,  and  not  a  Joint  rent,  for  the 
testator  devised  the  'whole  SQL  a  year  to  the  said  JElizabeth  un^ 
til  Thomas  Baskervile,  should  attain  his  age  of  IS  years  (his 
mother  being  alive,}  and  then  he  devised  that  the  said  Thomas 
should  have  20/.  a  year  of  that  rent  of  SOU  for  his  better  main-- 
tenance.  Now,  if  the  testator  had  intended  the  rent  to  be 
joint*  then  the  clause  would  be  absurd;  for  if  the  rent  were 
joint,  then  Thomas  would  have  had  twenty^ve  pounds  a  year^ 
being  a  moiety  of  the  rent  of  50L ;  but  the  testator  said, 
that  Thomas  should  have  20L/or  his  better  maintenance  ;  but  it 
would  be  for  his  voorse  maintenance  if  the  rent  should  be 
construed  to  be  joint:  and  therefore  this  exception  was  also 
over-ruled. 

Whereupon  two  other  exceptions  were  taken  to  the  declara- 
tion. I.  That  the  plaintiff  by  his  declaration  has  demanded 
more  rent  and  for  a  longer  time  than  by  his  own  shewing  ap» 
pears  to  be  due  to  him ;  for  he  has  demanded  one  thousand  one  [  285  } 
hundred  and  ten  pounds  for  37  years  ended  2XLadjhday  1665, 
whereas  it  i^pears  that  there  can  be  but  one  thousand  one 
hundred  and  ^tco  pounds  ten  shillings  for  36  years  and  3  quar- 
ters of  a  year  ended  at  the  same  time ;  and  then  the  remit- 
ting of  the  surplusage  by  the  plaintiff,  after  the  demurrer 
joined  cannot  aid  him ;  for  by  this  means  the  defendant  will 
be  tricked  without  any  default  in  him,  because,  at  the  time 

(4*)  That  is,  be  should  have  pleaded  son  is,  because  such  plea  gives  the  plain- 
that  matter  in  abatement;  for  wherever  tifFa  better  writ,  which  is  the  true  cri- 
any  person,  who  ought  to  have  been  terion  to  distinguish  a  pica  in  abatement 
joined  as  a  defendant,  is  omitted,  it  is  from  a  plea  in  bar. 
pleadable  in  abatement  only ;  the  r^a- 
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when  he  demurred,  he  had  good  cause  of  demurrer ;  and  b^ 
his  demurrer  (5)  and  the  joinder  of  the  plaintiff  the  wbob 
declaration  was  then  in  the  judgment  of  the  court:  and  it 
was  too  late  for  the  plaintiff  to  aid  his  declaration  afterwards^ 
and  therefore  the  court  of  King's  Bench  ought  to  hant  given 
judgment  upon  the  declaration  witiiout  any  regurd  to  the 
remitting  of  the  overplus ;  and  so  the  defendant  cannot  recover 
thereon,  because  he  has  demanded  more  than  is  due  to  him. 
2.  It  appears  that  the  plaintiff  has  demanded,  and  has  judg- 
ment to  recover  250/.  of  the  rent  of  50h  a  year  for  five 
years  ended  at  the  feast  otSL  John  the  Baptist  1628 ;  and  the 
plaintiff  shews  that  the  said  Thomas  Baskervilej  afterwards^  to 
wit,  on  the  2i^i  day  of  June  in  the  year  of  our  JLord,  1628,  be* 
came  of  the  age  of  13  years,  which  was  the  same  feast  of 
&.  John  the  Baptist  upon  which  the  plaintiff  supposes  the  250/* 
to  be  due:  then,  if  the  said  Thomas  Baskervile  was  of  the  age 


(5)  There  seems  to  be  an  inaccuracy 
in  this  statement,  though  the  effect  of 
the  argument  upon  the  question  will  be 
perhaps  much  the  same.  It  is  to  be  ob» 
servedf  that  the  defendant  didnot  demur 
to  the  declaration^  nor  the  plaintiff  join 
in  demurrer,  as  is  above  stated ;  but  the 
plaintiff  demurred  tothepleaj  because 
it  concluded  with  a  verification  instead 
of  to  the  country,  which,  before  the 
Stat.  4  Ann  c.  I6.9  was  a  defect  in  sub- 
stance, and  bad  upon  a  general  demur- 
rer. 2  Saund.  190.  Roberts  v.  Marriet. 
2  Mod.  60.     Sttow  V.  Wiseman* 

The  argument,  however,  is  founded 
upon  this  principle,  that  where  there  is 
a  demurrer,  notwithstanding  it  is  allow- 
ed, advantage  noay  yet  be  taken  of  any 
substantial  defect  in  the  preceding 
pleadings  of  the  party  demurring ;  as 
in  the  principal  case,  though  the  jilea 
was  bad,  still  it  was  competent  to  the 
defendant  to  object  to  the  declaration,  (e) 
The  argument  therefore  is,  that  as  the 


record  stood  at  the  time  of  tlie  demar- 
rer  and  joinder  therein,  there  was  a  fatal 
defect  in  the  declaration,  which  it  was 
not  in  the  plaintiff's  power  to  remedy 
by  entering  a  remittit  damna  afterwards. 
If,  indeed,  the  defendant  had  demurred 
specially  to  the  declaration  for  this 
cause,  tliat  th^  plaintiff  had  demanded 
more  than  by  his  own  shewing  was  due, 
it  should  seem  that  the  plaintiff  could 
not  remedy  this  defect  by  reniitung  ibe 
overplus  afterwards ;  for  it  would  per- 
haps be  analogous  to  those  cases  where 
counts  are  improperly  joined,  or  there 
is  some  informality  in  one  of  the  countSr 
which  defects  may  in  general  be  cured 
by  entering  a  ncile  prosequi  as  to  the 
improper  or  inforinal  counts;  but  if 
there  be  a  demurrer  to  the  declaratioD 
for  this  cause,  the  plaintiff  will  not  be 
permitted  to  cure  the  defect  by  enter- 
ing a  nolle  prosequi.  1  H.  Black.  108. 
Rose  V.  Bowler.  4  T.  Rep.  36a  Drum- 
mond  V.  Dorant.  [/] 


[<r]  But  upon  a  demurrer  to  a  plea    to  the  declaration.  2  Lutw.  1592.  Bd^f^ 
in  abatement,  no  objection  can  be  taken    syse  v.  Hester. 

r/]  See  ante,  p.  207  6.  note. 
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of  1 3  years  upon  the  same  feast  qfSt*  John  the  Baptist^  the  plain- 
ttfFought  to  have  demanded  only  7/.  105.  for  the  quarter  endetl 
at  that  feast,  for  a  quarter  of  the  said  SO/,  and  the  said  Tho^ 
nuts  Basketvilt  ought  to  have  5L  for  the  rent  of  the  207.  at  the 
same  feast;  and  so  the  plaintiff  has  demanded  and  recovered 
5L  mdre  than  by  his  own  shewing. was  due  to  him. 

And  afterwards  in  Hilary  term,  22  &  23  of  the  king,  it  was 
argiied  for  the  pliuhtiff  in  the  first  action :  and  as  to  the  first  of 
the'two  last  exceptions,  it  was  argued  that  the  plaintiff  before 
judgment  might  well  release  the  overplus  (6) :  and  if  he  had 
not  released  it,  yet  the  court  ought  to  have  given  judgment  for 
him  for  so  much  as  is  weU  demanded,  and  he  shall  be  barred 
for  the  residue*  And  God/rey*s  case,  1 1  Report,  45.  b.  was 
ofted,  that  when  a  man  brings'an  action  for  two  things,  aind 
it  appears  that  he  cannot  have  an  action  at  all  for  one  of  them, 
then  the  whole  writ  shall  not  abate,  but  he  shall  have  judg- 
ment for  that  which  the  action  is  well  brought  for,  and  shall 
be  barred  for  the  rest:  but  if  it  appear  that  he  may  have  an 
action  in  another  form  for  the  other  thing,  there  the  whole 
writ  shall  abate  (7):  but  in  this  case  the  plainti£P  cannot  have 


285^ 

DfJPPA  V. 

Mayo. 


Where  a  man 
sues  for  two 
things  and  it 
appears  br  his 
own  shewing, 
that  be  cannot 
hare  an  action 
on  better  writ 
for  one  of  them, 
the  writ  shall 
not  abate  for  the 
whole,  but  shall 
stand  for  that 
which  is  goody 
but  it  is  other- 
wise if  behave 


(6)  So  1  Roll.  Abr.  784.  (R), 
pi.  2.  785.  (S),  pi.  I.  Dyer,  369.  b. 
pi.  56.— Sir  T.  Raym.  395.  CutfoHhay 
V.  Taylor.  6  Mod.  213,  214,  215. 
Thxvaites  v.  Ashfield,  1  Vent.  49.  Anon. 
Carth.  437.  Morris  v.  Colder ,  Com. 
Dig.  Pleader,  (C.48).  1  Bac.  Abr.l2. 
But  where  the  sum  demanded  depends 
upon  a  deed  or  other  instrument,  and 
in  nothing  extrinsic^  as  in  debt  or  cove- 
nant to  pay  20/.,  there  can  be  no  re- 
miUitur,  for  the  variance,  which  is  made, 
is  inconsistent  with  the  deed  or  other 
instrument  upon  which  the  duty  de- 
manded depends:  otherwise  where  it 
may  be  more  or  less  by  matter  extrin- 
sie ;  as  in  debt  for  rent,  if  more  be  de- 
manded than  is  due»  it  may  be  remitted ; 
for  the  variance  is  not  inconsistent  toith 
the  deed,  and  as  the  plaintiff  is  to  recover 
on  the  trial  what  appears  on  evidence 
to  be  due,  so  in  demurrer  he  is  to  have 
judgment  for  no  more  than  he  ought  to 
recover,  and  may  remit  the  rest.  2  Salk. 


659.  Incledon  v.  Crips.  S.  C  7  Mod.  87. 

2  Ld.  Raym.  814. 

(7)  Same  diversity  per  Brian  and 
VavisoTf  9  If.  7.  4.  a.  b.  Com.  Dig. 
Abatement,   (M.  N.).    Gilb.  H.  C.  P. 

3  edit.  259, 260.  Doc.  Plac.  4.  And  as 
to  the  latter  part  of  the  above  rule,  see 
11  Report,  46  a.  4  Leon.  39.  Scott's 
case,  Hob.  88.  Herrenden  v.  Palmer, 
Carth,  235.    Rogers    v.  Cook.    S.  C. 

1  Salk.  10. 1  Show.  366.2Strange,  1271. 
Hookin  V.  Quilter.  S.  C.  1  Wilson,  171. 

2  Lev,  110.  Curtis  y.  Davis.  10  Mod. 
316.  BeHs  v.  Michell.  11  Mod.  196. 
Tate  V.  Whiting.  3  Term  Rep.  659. 
Pettrie  v.  Hannay.  4  Term  Rep.  347. 
Jennings  v.  Netvman.  But  where  it  ap- 
pears by  the  confession  or  shewing  of  the 
plaintiff  himself,  that  he  has  no  cause  of 
action  as  to  part,  the  whole  writ  shall 
abate.  Doct.  Pla.  4.  Cro.  Jac.  104. 
Wood's  case.  Hob.  279.  Earl  of  Cfaii- 
rickarcTs  case.  Ibid.  164.  Colt  v.  Bishop 
of  Litchfield.     2  Lev.  197.  Marker  v. 
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only  miwon- 
ceived  his  action 
for  one  Uiing, 
then  the  whole 
writ  flball  abate. 

L  286  ] 
If  in  avowry  for 
rent  it  appears 
by  the  defend- 
ant*s  own  shew- 
ing, that  part  u 
not  yet  due,  yet 
the  avowry  is 
good  for  the  rest, 
but  if  it  appear 
the  avowant  has 
title  only  to  two 
parts  of  the  rentt 
tlie  whole  shall 
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any  actibn  irhatover  for  the  7/.  lOs.  which  was  the  over- 
pins,  for  it  was  not  yet  doe,  and  therefore  is  within  the  first 
part  of  the  rule  of  Godfreys  case;  and  it  is  there  said  that  if 
an  aTowiy  be  made  for  rent,  and  it  appears  by  the  shewmg  of 
the  party  himself  that  part  of  it  is  not  yet  due,  yet  the  avowry 
is  good  for  the  rest,  and  shall  not  abate  in  the  whole.(8) 
Thus  in  Cro.  James,  104.  Woodjf%  case,  ddtrt;  for  40^.  upon  the 
statute  of  usnry,  and  declares  that  the  defendant  had  oormpdy 
lent  20/.  and  that  against  tkejbrm  of  the  staiute  he  had  lent  201. 
more,  after  verdict  for  the  plaintiff,  he  had  judgment  for  the 
first  20/.,  and  a  nU  capiat  vtas  awarded  for  the  last  20/.  for 
which  the  plaintiff  declared  insufBciendy :  and  it  is  there  held, 
that  if  the  defendant  had  demurred  to  the  dedari^n,  the 
plaintiff  should  have  recovered  the  first  20/.  for  what  he  had 
properly  declared,  and  should  be  barred  for  the  rest.  So  if  debt 
be  brought  against  executors  upon  an  obligation  and  a  simple 
contract  together,  and  the  defendant  demur  to  the  whole  de- 
daradon,  the  plaintiff  shall  recover  hb  debt  upon  the  obliga- 
tion, and  shall  be  barred  for  the  debt  upon  simple  contract  (9) 


Mordandn  For  whatever  proves  the 
writ  false  in  a  material  point,  at  the  time 
of  suing  it  out  shall  abate  the  writ  en- 
tirely. Hob.  217.  Crookhay  v.  Wood- 
xnard.  Ibid.279.  Gilb.H.C.P.  8  edit. 
247,  248.  Com. Dig.  Abatement.  (M). 
See  2Saund.  210.  Foxuoisty.  Tremaine, 
note. 

(8)  S.  P.  per  Brian  and  Vavisorf, 
9  H.  7.  4,  b.  Contra.  Hob.  164. ;  but 
this  seems  founded  only  upon  the  opi- 
nion of  Finewc,  which  is  expressly  de- 
nied by  Brian  and  Vavisor^  in  the  year 
book  abovementioned^  and  is  contrary 
to  all  the  later  authorities.  The  de>^ 
fendant  may  therefore  abate  his  avowry 
as  to  so  much  of  the  rent  as  is  not  yet 
due,  and  take  judgment  for  the  rest. 
But  if  he  takes  judgment  for  the  tohole 


rent,  it  is  error.  2  Salk.  580.  Richards 
V.  Cornforth.  S.  C.  Com.  Rep.  42.  1  Ld. 
Raym.  255.  5  Term  Rep.  248.  Har^ 
rison  v.  Bamhy,  [g] 

(9)  S.  P.  2  Saunders,  379.  Pininey 
V.  Inhabitants  of  East  Hundred.  So  in 
covenant  if  some  breaches  be  well  as- 
signed and  some  not,  and  there  be  a 
demurrer  to  the  tohole  declaration^  the 
plaintiff  shall  have  judgment  for  those 
breaclies  which  are  well  assigned.  Ibid. 
880.  Cro.  Jac557.  Bressy  v.  Hum- 
phreys*  So  if  there  are  several  counts 
in  the  same  declaration,  some  good  and 
some  bad;  and  the  defendant  demurs 
generally  to  the  whole  declaration,  the 
plaintiff  shall  hare  judgment  for  so 
much  as  is  good.  Com.  Dig.  Pleader, 
(0.8)  \h] 


[g]  Since  the  stat.  II  Geo. 2.  c.  1-9. 
s.  29.  which  gives  the  general  form  of 
avowry,  it  is  the  constant  practice  that 
the  avowant  recovers  for  so  much  rent 
as  he  prof  es  to  be  dac  without  regard 
16 


to  his  having  avowed  for  more.  6  East, 
484.  FoHy  v.  Imher.  See  2  Saund. 
819.  note. 

[A]  Ante,   p.  207  A.  note ;    and  see 
1  N.  R.  43.  Jndin  v.  Samuel.    6  East, 
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66  Moor's  Rep.  281.,  Baitig/  t,  IVeviaioth  if  an  avowry  be  for 

an  entire  rent,  and  it  appears  that  the  avowant  has  title  only  to 

two  parts  of  it,  the  whole  avowry  shall  abate ;  but  if  it  i^pear 

that  part  of  the  rent  for  which  the  avowiy  is  made  is  not  in 

arrear,  the  avowry  shall  not  abate,  but  shall  stand  for  that  rent 

which  appears  to  be  in  arrear.    And  in  Hobarf  s  Reports,  An^ 

dretps  V.  Ddahayy  bill  of  debt  against  an  attoraey  upon  three 

oUigatiovs,  aod  it  appears  by  the  condition,  that  one  of  the 

obligations  is  not  yet  forfeited;  the  plaintiff  shall  have  jodg- 

ment  upon  the  oUier  two  obligations,  because,  as  it  is  there 

said,  they  are  as  several  demands  (10);  and  so  Hob.  Rep.  1S3. 

Hawdl  v.  SambaciSi  avowry  for  rent  and  a  nomine  penue 

together,  without  alleging  any  deniond ;  yet  upon   demurrer 

it  was  adjudged  that  the  avowry  was  good  for  die  rent, 

although  it  was  bad  for  the  nomine  pcma,  and  the  avowant 

had  judgment  upon  his  avowry  for  the  rexiL    And  the  case 

of  Barber  and  Jbmroy,  Style's  Reports,  175.  was  also  cited. 

But  Hale  chief  baron  said,    that  there  was  no  judgment 

given*  (11) 
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(10)  The  diiference  seems  to  be  this, 
where  the  duty  to  be  recovered  is  cer* 
tain  and  entire  upon  the  face  of  the 
contract,  or  specialty,  a  demand  of  more 
than  is  due  is  bad,  and  cannot  be  aided 
by  the  entry  of  a  remittitur ;  but  where 
the  duty  is  composed  of  several  parcels, 
a  demand  of  more  than  is  due  may  be 


aided  by  a  remittitur  of  the  overplus, 
for  the  plaintiff  must  recover  according 
totheproof^  aod  not  to  the  demand. 
Cro.  Jac.  4*99.  Pemberton  v.  Shdton, 
2  Ld,  Ray.  815.  Ingledew  v.  Cripps^ 
7Mod.88..S.C.  [t] 

(11)  This  is  a  mistake :  in  the  case  of 
Grips  V.  IngledeWf  7  Mod,  87.  the  roll 


338.  S.  C.  and  5  B.  &  A.  652.  Orton  v. 
Butler.  See  also  11  East,  565.  Poto- 
dick  V.  Li^oHf  in  which  case  the  plaintiff 
declared  in  scire  facias  upon  a  judgment 
\nlL*Y^.m\^9iprimtpatetperrecordnmi 
and  also  on  an  aiprmance  of  that  judg- 
ment in  error  in  the  exchequer  cham-^ 
her  without  a  prottt  paUtf  &c. ;  to  this 
the  defeodant  demuved,  but  ihe  oouai 
held  the  demurrer  too  lar^>  afs.  the 
plaintiff's  demand  was  divisihte;  mA. 
judgment  was  given  for  the  plaiptiS. 

So  in  an  action  against  the  sheriff  for  a 
false  return  of  nulla  bona  to  ^fi^fa^ 
against  the  goods  of  A.  &  B.  ao  avec- 
ment  that  there  were  goods  of  A.  &  B. 
in  the  county  was  held  to  be  supported 


by  evidence  that  there  weire  goods  of  A«» 
for  the  averment  is  divisible.  4  M.  &  S. 
349*  Jones  v.  Clayton. 

So  if  part  of  a  breach  of  covenant 
be  good  it  is  no  catise  of  demurrer  that 
special  damage  is  laid,  which  is  not 
recovexaUe-  5  B.  &  A.  713.r  Amory  iu 
Brodrici.  I  Dow.  &  Ry).B61.  S.  C. 
a  T.  B.  374*  JDijffieU  v.  Scott. 

[i]  Therefore  in  covenant  for  seven 
quarters.  reoH,,  a.  plea  pleaded  to  the 
whole  bceackf  showing  a  surrender  be- 
fore the  last  four  of  the  seven  became 
due,  is  bad :  for  the  breach  is  not  entire, 
and  the  plaintiff  may  recover  for  so  much 
as  he  proves,  5  Taunt.  27*  Bflmaxdrk 
Duthy. 
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f  Adams  ▼. 
Goose  (13). 
X  Tesmond  t. 
Johnson  (14;. 


Though  rent 
miisthed«« 
minded  or 


And  as  to  the  second  exoeptkm,  it  was  aigued  that  ihe 
postea  might  well  st^d  with  the  preceding  matter;  for  the 
natural  day  consists  of  24*  hours,  and  b^ns  at  midnight  and 
ends  the  next  midnight,  Co.  Litt  135. a.:  but  the  time  of 
payment  of  reat  is  at  the  time  of  sun«set,  and  then  it  shall  be 
demanded,  and  a  tender  thereof  afterwards  comes  too  late; 
so  the  rent  in  question  might  become  due  at  sun-set,  and 
Thomas  Baskervile  might  afterwards,  and  before  midni^t, 
become  of  the  age  of  1 S  years.  And  it  was  fiirther  argued, 
that  If  the  scilicet  were  repugnant  to  the  pastea  it  was  void, 
Hob»  272.  * ;  and  then  the  want  of  a  day  is  only  matter  of 
form,  of  which  no  advantage  can  be  taktn  by  the  defendant 
unless  he  had  demnrred  specially.  (12) 
,  And  in  real  and  mixt  actions  the  time  is  never  inserted,  as 
appears  in  20  As&  16«  Bro.  tit*  Pleading,  62.;  and  here  it  is 
averred  predsdy  that  die  said  2502.  were  due  at  the  said  feast 
of  &.  John  the  Baptist  1628,  and  afterwards  the  said  Thomas 
'attained  the  age  of  IS  years,  and  that  all  the  rest  of  the  rent 
was  due  i^ier  the  said  Thomas  had  attained  bis  age  of  IS 
years :  therefore  it  is  precisely  averred,  and  plainly  appears, 
that  the  rent  was  due  in  the  same  manner  as  the  declaration 
supposes ;  and  then  it  is  not  material  upon  what  day  precisely 
the  said  Thomas  attained  the  age  of  IS  years,  especially  when 
the  other  party  has  not  demurred  and  shewn  it  for  cause :  and 
Cro.  James,  96.  f  and  4«£9.  t  were  cited,  where  it  appears 
that  a  scilicet  shall  be  void,  because  it  is  repugnant  to  thepostea, 
and  so  no  day  is  alleged,  and  yet  good ;  for  the  postea  of 
itself  is  sufficient,  although  no  day  is  precisely  alleged  (15),  and 
the  scilicet  is  void  as  here ;  wherefore  it  was  prayed  to  affirm 
the  judgment.  But  notwithstanding  this,  the  court,  and  espe- 
cially Hale  chief  baron,  sti*ongly  inclined  to  reverse  the  judg. 


in  Barber  v.  Pomroy,  was  brought  into 
court,  by  which  it  appeared  that  judg- 
ment was  entered  for  the  plaintiff.  The 
entry  of  the  judgment  is  Hil.  24?  Car.  1. 
Roll.  951.  See  abo  2  Ld.  Raym.  816. 
5  Mod.  215. 

(12)  See  ante,  p.  118.  Cutler  v. 
Southern  f  169.  Skinner  v.  Andrews t  and 
the  authorities  there  cited.  1  Ld.  Rajrm. 
367-  Cook  Y*  Harris. 

(13)  This  case  was  disapproved  of  by 
BridgmaHf  Ch.  J.    1  Sid.  8.  Goodgaine 


V.  Wakefield^hvLt  is  recognised  in  Buller*s 
Nisi  Prius,  106.  and  seems  now  to  be 
considered  as  good  law. 

(14)  So  1  Black.  Rep.  494,  495. 
Bishop  of  Lincoln  v.  Wot^stan. 

(15)  See  1  Strange,  233.  Hayman  y. 
Rogers.  Cro.  Jac.  135.  Osboum  t.  Riders 
Ibid.  154*  Brigate  y.  Short.  Ibid.  602. 
Rutter  V.  Mills.  2  Bulstr.  29.  Mirrill 
V.  Smith  ;  and  see  also  the  stat.  16  & 
17  Car.  2.  c.  8. 
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fTientfor  this  exception ;  and  i%i^*saicl,  tlint  although  the  time 
of  sun-set  was  the  time  appointed  by  the  law  to  demand  rent, 
to  take  advantage  of  a  condition  of  re-^ntry,  and  to  tender  it 
to  save  a  ibrfeitore,  yet  the  rent  is  not  due  until  midnight;  for 
if  a  man  seised  in  fee  makes  a  lease  for  years,  rendering  rent  at 
the  feast  of  iS^.  John  the  Baptist,  upon  condition  of  re-entry  for 
non^paymentt  now  the  lessor,  if  he  will  take  advantage  of  the 
condition,  must  demand  it  at  sun«set(16);  yet  if  he  dies  afterr 
suft^e^  and  before  midnigfat,  his  heir  {11)  shall  have  this  rent, 
and  not  his  etceaUorSf  which  proves  that  the  rent  is  not  due 
until  the  last  ninale  of  the  natftral  day.  And  as  to  the  other 
reason,  he  said,  that  although  -die  mord  posiea  is  sufficient  in 
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tendered  before 
tun-tet  to  take 
adTsntage  of,  or 
save  a  forfeiture, 
yet  it  is  not  due 
until  midnigfat, 
and  therefore  if 
te«or  dies  after 
aon-set  and  be- 
fore midnigfat* 
the  rent  afaall 
go  to  the  heir  ' 
and  not  to  the 


(16)  Where  th^re  is  a  condition  of 
re-entry  reserved  for  non-payment  of 
rent,  several  things  are  required  by  the 
common  law  to  be  previously  done  by 
the  reversioner,  to  entitie  him  to  re- 
enter.. 1.  There  must  be  a  demand  of 
the  rent.  Bro.  Demaunde,  19«  \J]  2.  The 
demand  must  be  of  the  precise  rent 
due ;  for  if  he  demands  a  penny  more 
or  less,  it  will  be  ill.  1  Leon.  305.  Fa^ 
bian  and  Windsor's  case.  S.  C.  Cro* 
Eliz.  209.  S.  It  must  be  made  preci^y 
upon  the  datf  when  the  rent  is  due  and 
payable  by  the  lease  to  save  the  for- 
feiture. As  where  the  proviso  is  *'  that 
**  if  the  rent  shall  be  behind  and  unpaid 
"  by  the  space  of  SO  or  any  other  num- 
^*  bcr  of  days,  after  the  days  of  pay- 
**  ment,  it  shall  be  lawful  for  the  lessor 
**  to  re-enter ;'  a  demand  must  be  made 


on  the  SOth,  or  other  last  day.  CcLitt. 
202.  o.,  and  Hargrave's  note  (3). 
Plow.  172.  b,  lW.a.  H«  v.  Grange. 
10  Rep.  129  a.  Clun's  case.  Plow. 
70.  a.  b.  KiduteUy  v.  Brand.  Cro. 
Eliz. 48.  Croppy.  Hambledon.  4  Leon. 
180.  fFborf  and  CArDtfr*8  case.  iLeon. 
142.  Smith  and  Bustards  case.  2Lutw. 
11S9.  Kirby  v.  Green.  4.  It  must  be 
made  a  convenient  time  before  sunset. 
Ibid.  Xh'\  5i  It  must  be  made  upon  the 
landf  and  at  tiie  most  notorious  jdace  of 
it.  Therefore  if  th?rc  be  a  d^MUing" 
house  upon  the  land,  the  demand  must 
be  at  the  front  or  fore  door;  though  it 
is  not  necessary  to  enter  the  house  not* 
withstanding  the  door  be  open.  But  if 
the  tenant  meet  the  lessor  either  on  or 
off  the  land  at  any  time  of  the  last  day 
of  payment,  and  tender  th^  rent,  it  is 


\J\  Where  a  demand  is  necessary,  it 
may  be  madeby  an  agent  having  sufficient 
authority,  which  authority  he  isnot  bound 
Co  show  unless  requiredto  do  so.  7  East, 
363.  Aoev.DavM.  InlBrod.&Bing.  187. 
Doe  V.  Smithy  Wood  B.  argues  that  the 
Stat.  4  Geo.  2.  c.  28.  has  made  it  com- 
pulsory on  the  landlord  to  proceed 
under  it»  and  that  he  cannot  proceed  as 
at.  common  law  by  demand,  &c.  wherc- 
cver  that  statute  applies. 

[A]  In  4  Taunt.  555.  TinUerv.Pren- 
Vol.  I. 


ticef  it  was  held,  that  in  pleading  a  tender 
of  rent  on  the  land  it  must  be  shown 
that  the  tenant  was  on  the  land  time 
enough  before  sunset  to  have  counted 
the  money.  Wherever  thefefore  a  de« 
mand  or  a  tender  is  not  made  person^ 
ally,  the  person  making  it  must  be  on 
the  land  time  enough  before  sunset  to 
count  the  money,  and  must  remain  till 
the  sun  has  set.  See  Aleyn,  252.  Fa- 
byan  v.  Retvmston. 
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Duppa  versus  Mayo. 

many  cases,  where  the  party  allies  it  in  point  of  (act  only,  yet 
here  it  was  insufficient,  because  the  plaintiff  had  mistaken  the 
law ;  for  it  is  not  said  that,  after  the  said/east  of  St*  John  the 
Baptist^  Thomas  attained  his  age  of  13  years;  biit  it  is  said 


sufficient  to  save  a  forfeiture,  for  the  law 
leansagainst  forfeitures.  Co.Litt.  !201.b. 
202.  a.     7.  Rep.  28.     MauntTs  case. 
Plow.  70.  a.  b.  Kidwelly  v.  Brand.  Cro. 
Eliz.7S.    Scot  V.  Scot.    4  Leon.  180. 
Wood  and  Chiver's  case.    7  Term  Rep. 
117.  Doev.  Wandlass.  6.  Unless  a  place 
is  appointed  where  the  rent  is  payable, 
in  whicli  case  the  demand  must  be  made 
at  such  place.     Co.  Litt.  202.  a.    7.  A 
demand  of  the  rent  must  be  made  in 
fycty  and  so  averred  in  pleading,  al- 
though there  should  be  no  person  on  the 
land  ready  to  pay  it.    Plow.  70.  a.  b. 
Kidwelly  v.  Brand.     1  Roll.  Abr.  ^5B. 
8.  If,  after  these  requisites  have  been 
performed  by  the  reversioner  the  tenant 
neglects  or  refuses  to  pay  the  rent,  then 
the  reversioner  is  entitled  to  re-enter. 
However  it  is  to  be  observed  that  no 
actual  entry  is  necessary  to  be  made  by 
him  into  the  land,  but  it  is  sufficient  to 
bring  an  ejectment  only ;  though  it  was 
held  otherwise  until  Lord  Hal£*8  time, 
when   it   was  decided  that  the  entry 
confessed  by  the  defendant  in  the  eject- 
ment was  sufficient  without  any  actual 
entry ;  which  decision  has  been  adhered 
to  ever  since.     1   Vent.  248.    Anon. 


2  Ld.  Raym.  750.    Little  v.  Heaton^ 
S.C.  1  Salk.259.   Post.  319.  Clarke  v. 
Pywell.     3  Burr.  1896,  1897.    Gates 
V.  Brydon.  \t\    It  follows  as  a  necessary 
inference  from  what  had  been  premised 
that  a  denand  made  after  or  before  the 
the  last  day  which  the  lessee  has  to  pay 
the  rent  in  order  to  prevent  a  forfeiture, 
or  qff'the  land,  will  not  be  sufficient  to 
defeat  the  estate.    7  Term  Rep.  1 17. 
Doe  V.  Wandlass.     But  now  to  obviate 
tliese  niceties  in  some  cases,  it  is  enact- 
ed by  statute  4  Geo.  2.    c.28.    8.2. 
''  That  in  all  cases  between  landlord 
*'  and  tenant,  as  often  as  it  shall  happen 
"  that  one  half  year's  rent  shall  be  in 
''  arrear,  and  the  landlord  or  lessor,  to 
<<  whom  the  same  is  due,  hath  right  by 
<<  law  to  re-enter  for  the  nonpaynoeot 
<'  thereof,  such  landlord  or  lessor  shall 
*'  and  may,  without  any  formal  demand 
"  or  re-entry  [w],  serve  a  declaration 
"  in  ejectment  for  the  recovery  of  the 
"  demised  premises ;   or  in  case  the 
'*  same  cannot  be  legally  served,  or  no 
**  tenant  be  in  actual  possession  of  tiie 
**  premises,  then  to  affix  the  same  upoa 
**  the  door  of  any  demised  messuage* 
''  or  in  case  such  ejectment  shall  not  be 


[/]  2Doagl.477.  Goodrightv.  Cator. 

[w]  In  2  M.  &  S.  525.  Doe  v.  Alex- 
ander^  a  question  arose,  whether  the 
statute  remove^  the  necessity  of  a  de- 
mand, when  there  is  a  proviso  of  re- 
entry in  case  the  rent  be  in  arrear  a 
certain  time,  being  lawfully  demanded. 
Lord  EUenborough  C  J.  thought  that 
where  parties  by  their  stipulation  intro- 
duce the  necessity  of  a  demand,  that 
stipulation  is  not  made  null  by  tlie  sta- 
tute, but  a  demsuid  must  still  be  made. 


thoi)gh  not  a  demand  According,  to  the 
niceties  of  the  common  law.  However 
the  other  judges  of  the  court  of  K.  B.' 
thought  that  before  the  statute  the  words 
'<  lawfully  demanded'*  were  in  substance 
contained  in  the  common  law  proviso,  and 
that  consequently  their  being  expressly 
stated  since  the  statute  cannot  vary  the 
legal  effect  of  the  proviso :  and  they 
therefore  held  that  a  demand  was  un- 
necessary. 
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that  (iftcr  the  250/.  rent  tnzs  due^  to  wit,  upon  the  same  feast, 
he  attained  that  age,  and  so  be  has  mistaken  the  law :  for  the 
pluintiff  supposes  that  th<s  rent  of  250/;  was  due  upon  that 
feast,  although  Thomas  attained  tiie  age  of  13  years  upon 
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**  for  the  recovery  of  any  messuage, 
**  then  upon  some  notorious  place  of 
**  the  lands,  tenements,  or  heredita- 
*^  meats,  comprised  in  such  declaration 
**  in  ejectment,  and  such  affixing  diall 
*'  be  deemed  legal  service  thereof, 
«^  which  service  or  affixing  such  declar- 
**  ation  in  ejectment  shall  stand  in  the 
*^  place  and  stead  of  a  demand  and  re- 
**  entry ;  and  in  case  of  judgment 
*<  against  the  casual  ejector,  or  nonsuit 
*<  for  not  confessing  lease,  entry,  and 
«<  ouster,  it  shall  be  made  appear  to 
**  the  court  where  the  said  8\iit  is  de- 
<' pending  by  affidavit,  or  be  proved 
**  upon  the  trial,  in  case  the  defendant 
*'  appears,  that  half  a  year's  rent  was  due 
**  before  the  said  dedaration  toas  served, 
**  and  thai  no  sufficient  distress  toas  to  be 
**Jound  on  the  demised  premises^  counter' 
**  vailing  the  arrears  then  due  [n],  and 
**  that  the  lessor  or  lessors  in  ejectment 
<<  had  power  to  re-enter  i  then  and  in 
<<  every  such  case  the  lessor  or  lessors 
*<  in  ejectment  shall  recover  judgment 
'*  and  execution,  in  the  same  manner  as 
^<  if  the  rent  had  been  legally  demanded, 
^<  and  a  re-entry  made ;  and  in  case  the 


^*  lessee,  his  assignee,  or  other  person 
*<  claiming  or  deriving  under  the  said 
*^  lease,  shall  suffer  judgment  to  be  re- 
<<  covered  on  such  ejectment,  and  exe- 
"  cution  to  be  executed  thereon  with- 
"  out  paying  the  rent  and  arrears,  to-- 
'<  getlier  with  foil  costs,  and  without 
<<  filing  any  bill  for  relief  in  equity, 
^^  within  six  calendar  months  after  such 
*^  execution  executed ;  then  and  in  such> 
^<  case,  the  said  lessee,  assignee,  and  all 
**  other  persons  claiming  and  deriving. 
«  under  the  said  lease,  shall  be  barred 
*'  and  foreclosed  from  all  relief  or  re-* 
**  medy  in  law  or  equity,  other  than> 
<<  by  writ  of  error,  for  reversal  of  such 
*'  judgment,  in  case  the  same  shall  be 
*'  erroneous,  and  the  said  landlord  or 
**  lessor  shall  from  thenceforth  hold  the 
**  said  demised  premises  discharged 
**  from  such  lease/'  [o]  The  intention 
of  tliis  act  was  to  take  off  from  the 
landlord  the  inconvenience  of  his  con- 
tinuing always  liable  to  an  uncertainty 
of  possession,  from  its  remaining  in  the 
power  of  the  tenant  to  offer  him  a  com- 
pensation at  antf  time  in  order  to  found 
an  application  for  relief  in  equity  [pi ; 


[h]  Proof  that  no  sufficient  distress 
was  found  on  the  premises  on  some  one 
day,  afler  the  day  on  which  the  rent  is 
payable  to  save  the  forfeiture,  is  primS 
Jade  evidence,  and  sufficient  to  bring 
the  case  within  the  statute,  unless  the 
defendant  show  that  there  was  a  suf- 
ficient distress.  15  East,  286.  Doe  v. 
Fuchau.  Where  the  lease  contains  a 
clause  of  re-entry  for  non-payment  of 
rent,  in  case  no  sufficient  distress  be 
Jound  upon  the  premises,  the  landlord  is 


bound  to  search  every  part  of  the  pre- 
mises.   Forest.  19.  Rees  v.  King. 

[o]  By  the  4th  sec.  of  the  same  sta- 
tute the  lessee  or  his  assignee  is  entitled 
to  stay  the  proceedings  on  payment  of 
the  arrears  of  rent  and  costs,  which 
clause  extends  to  the  mortgagee  of  the 
term.  3  Taunt.  402.  Doed.  Whitfield 
V.  Roe. 

[p]  Courts  of  equity  always  relieved 
against  forfeitures  for  non-payment  of 
rent.  Seethe  cases  coHected  in  Corny  n's 
LI  2 
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the  same    da}*,   which   is  not  so;   and  then   his   aHegini; 
.  it  by  a  posteoj  where  it  appears  judicially  tliat  it  was   not 


qfierwardSf  but  that  Thomas  attained  the  said  age  b^ore^  that 


and  to  limii  and  confine  the  tenant  to  six 
calendar  months,  after  execution  exe- 
cuted, for  his  doing  this ;  or  else  that  the 
landlord  should  from  thenceforth  hold 
the  demised  premises  discharged  from 
the  lease.     1  Burr.  619.    Doer.Leutis. 
The  act  prescribes  a  method  of  pro- 
ceeding in  the  ejectment  in  ttoo  cases, 
viz.  one  in  case  af  judgment  against  the 
casual  ejector ;  the  other  in  case  of  its 
coming  to  a  trial.    In  the  former  case, 
an  aJSdavit  must  be  made  in  the  court 
where  the  suit  is  depending,  that  half  a 
year's  rent  was  due  before  the  declara* 
tion  was  served,  and  that  no  sufficient 
distress  was  to  be  found  upon  the  pre- 
mises, countenrailing  the  arrears  Uien 
due,  and  that  the  lessor  had  power  to 
re-enter :  in  the  latter  case»  the  same 
thing  must  be  proved  upon  the  trial. 
1  Burr.  620*    Therefore  it  is  held  that 
this  statute  does  not  extend  to  cases 
where  there  is  sufficient  distress  upon 
the  prembes,  and  consequently  in  such 
cases  the  lessor  must  still  proceed  at 
common  law  as    before   the  statute. 
7  Term  Rep.  117.    Doe  v.  Wandlass. 
So  much  with  respect  to  a  power  of  re- 
entry. The  same  requisites,  which  have 
been  above  mentioned  as  necessary  to 
entitle  the  lessor  to  re-enter,  are  neces- 
sary to  entitle  him  to  recover  A  nomine 
pcence,  as  it  is  called,  which  is  not  con- 
sidered so  much  a  remedy  for  the  re- 
covery of  the  rent,  as  a  penalty  to 
oblige  the  tenant  to  a  punctual  payment 
of  it.     Therefore  where  the  proviso  is 


that,  if  tlie  rent  be  in  arrear  for  the 
space  of  SO  days  next  after  the  fbys  of 
payment,  the  lessee  shall  forfeit  10  shil- 
lings a  day  by  way  of  penalty ;  in  that 
case,  in  order  to  entitle  the  lessor  to 
recover  the  penalty,  there  must  be  a 
demand  of  the  rent  in  like  nMinner  in 
every  respect,  as  we  have  above  seen, 
is  required  in  cases  of  re-entry  for  non- 
payment of  rent.  Co.  Litt.  202.  a. 
1  Roll.  Abr.  4.59  (Z).  pL  S-  Hob.  82. 
Grobham  v.  Thornborot^h^  1S3.  HonM 
v.  Samback.  7  Term  Rep.  117.  A  dis- 
tinction is  taken  between  a  power  to 
re-enter,or  a  nomine  pcnue,  and  a  power 
to  distrain;  as  where  a  rent  is  granted 
payable,  &c.  and  in  default  of  payment, 
if  it  be  demanded,  tlie  grantee  ma^ 
distrain  ;  in  this  case  it  is  held  not  Co 
be  necessary  to  make  a  demand  <m  the 
day,  as  in  the  case  of  a  re-entry,  or  a 
nomine  pcena,  but  he  may  demand  the 
rent  at  any  <time  after.  7  Rep.  28  b. 
Mound's  case.  -Co.  Litt.  202.  a.  7  Term 
Rep.  117. 

In  cases  of  conditions  of  re-entry  there 
is  a  difference  between  leasesfor /tws  and 
leases  for  years  ;  and  with  respect  to  the 
latter,  there  is  also  a  difference  between 
them,  which  arises  entirely  from  the  man- 
ner in  which  the  condition  of  re-entry 
is  expressed  in  the  lease.  As  to  leases 
for  lives,  it  is  held  that,  if  the  tenant 
neglect  or  refuse  to  pay  his  rent  after  a 
regular  demand,  or  is  guilty  of  any 
other  breach  of  the  condition  of  re-en- 
try, the  lease  is  only  voidable^  and  there- 


Landlord  &  Tenant,  p.  493.  But  it 
seems  now  to  be  settled  that  they  will 
not  relieve  in  any  case  where  the  for- 
feiture is  incurred  by  a  breach  of  co- 
venant   sounding   wholly  in  damages 


where  the  parties  cannot  be  put  in  statu 
quon      Ibid,  and  2  Price.  200.  Brace- 
bridge  V.  Buckley^  where  all  the  cases- 
are  considered.  * 


Trio.  22  Car.  11,  Regis. 
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is  to  say,  before  the  rent  was  due,  signifies  nothing,  but  is  a     Duppa  v> 
bad  conclusion  by  the  plaintiff  against  law.  ^    Mayo.    ^ 

But  it  was  moved  by  the  court,  that  .Jones  of  counsel  for  the  ' 

plaintifi^  and  Baldwin  serjeant  for  the  defendant,  should  com- 


fore  not  determined  until  the  lessor  re- 
enters»  that  is,  brings  an  ejectment  for 
the  forfeiture ;  though  the  clause  of  the 
condition  should  be,  that  for  the  non- 
payment of  the  rent,  or  tlie  like,  the 
lease  shall  cease  and  be  void*  For  it  is 
a  rule  that  where  an  estate  commences 
^y  livery i  it  cannot  be  determined  before 
trdry.  Plow.  135,  186.  Browning  v. 
Beston,  Therefore,  if  the  lessor  ailer 
notice  of  the  forfeiture,  which  is  a  ma- 
terial and  issuable  fact,  (3  Rep.  64  b. 
Penmufs  case,  2.  Term  Rep»  4»30,  431. 
Roe  V.  Harrison^)  accepts  rent  which 
accrued,  due  after,  or  does  any.  othdr 
act  which  amounts  to  a  dispensation  of 
the  forfeiture,  the  lease,  which  was  be- 
fore voidable,  is  thereby  affirmed.  But 
if  there  be  a  lease^or  years,  with  ,a  con- 
dition that,  for  non-payment  of  the  rent, 
or  the  like,  the  lease  shall  be  null  and 
void  J  if  tlie  lessor  makes  a  legal  demand 


of  the  rent,  and  the  lessee  neglects  or 
refuses  to  pay,  or  if  the  lessee  is  guilty 
of  any  other  breach  of  the  condition  of 
re-entry  the  iease  is  absolutely  deter- 
mined, and  cannot  be  set  up  again  by 
acceptance  of  rent  due  after  the  breach 
of  the  condition,  or  by  any  other  act. 
Goodright  Y.  Davids,  Cowp.  804.  [q] 
But  if  in  such  a  lease  the  clause  be,  that 
fbr  non«payment  of  the  rent,  it  should  be 
law/uljbrihelessoriore-enier,  theleaseis 
only  voidable,  and  may  be  aifiriAed  by  ac- 
ceptance of  rent  accrued  due  after,  or 
other  act,  if  the  lessor  had  notice  of  the 
breach  of  the  condition  at  the  time. 
Plow.  133.  Browning  and  Beston's  case. 
Co.  Litt.2l5.a.  3  Rep.  64  a.  b.  65  a.  b. 
Pennant's  case.  Cowp.  804.  Goodright  v . 
Davids*  It  is  necessary,  therefore,  to  in- 
quire what  other  acts  besides  those 
above-mentioned  do  amount  to.a  waiver 
or  dispensation  of  the  forfeiture,  [r] 


[^]  Where  the  words  of  the  proviso 
were,  **  that  the  lease  shall  be  deemed 
**  null  and  void  to  aU  intents  and  pur- 
**  poses*'  on  a  certain  default  of  the . 
lessee,  it  was  held  that  the  true  con- 
struction  of  this  proviso  is,  that  it  shall 
be  voidable  only  at  the  option  of  the 
lessor :  for  the  court  will  not  permit  the 
lessee  to  take  advantage  of  his  own 
wrong.  4  B.  &  A.  401.  Doe  v.  Bancks. 
The  same  point  had  been  previously  de- 
termined in  Ready. Farr,  H.  57  Geo.  3. 
K.  B.  That  was  an  action  against  the 
surety  on  a  bond  conditioned  for  the 
performance  of  the  covenants  in  a  lease, 
in  which  lease  was  a  proviso,  that  if  the 
rent  should  be  in  arrear  a  certain  time, 
whether  demanded  or  not,  the  lease 
should  be  null  and  void :  the  lessee  pur- 


posely suffered  the  rent  to  be  in  arrear 
beyond  the  time,  and  then  paid  it, 
and  afterwards  finding  that  his  lease 
was  a  disadvantageous  one  gave  a  re- 
gular notice  to  quit,  contending  that 
his  lease  had  become  void,  and  that  he 
was  tenant  from  year  to  year  only ;  but 
the  court  held  that  the  lease  was  voida- 
ble only,  and  had  been  set  up  again  by 
the  subsequent  payment  of  rent ;  and 
therefore  that  the  defendant,  although 
merely  a  suret}*,  was  liable  for  breaches 
of  covenant  committed  by  the  lessee 
subsequent  to  the  expiration  of  the  no- 
tice to  quit. 

[r]  Some  positive  act  of  waiver  is 
necessary:  merely  lying  by  and  wit- 
nessing a  forfeiture  by  the  exercise  of 
a  prohibited  trade  is  not  sufficient,  where 
LI  3 
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.  puppA  V.  promise  tlie  matter ;  to  which  the  parties  assented ;  and  so  the 

^   Mayo>  matter  was  deteriuined  without  any  judgment ;  bnt  Ihqtpa 

'          "     ~  .had  only  SOOL  for  all  the  rent,  as  I  afterwards  heard* 


Where  the  condition  of  re-entry  is,  "  in 
''  case  the  lessee  or  his  assigns  shall 
**  assign  the  premises  without  licence/' 
if  the  lessor  licenses  the  lessee  to  assign 
any  parit  it  is  a  dispensation  of  the 
tvhole  condition^  and  Uie  lessee,  or  his 
assignee^  may  assign  all  the  residue  with' 
otf^  licence.  4  Rep.  119»  120.  Dumpor*8 
case.  S.  C.  Cro.  Eliz.  815,  816.  1  Roll. 
Abr.  471.  (G),  pi.  1,  2.  [*]  So  where 
>  the  condition  of  re-entry  is^r  non-pay^ 


mentofrentt  and  the  lessee  does  not 
pay  it  upon  demand*  yet  if  the  lessor 
afterwards  distrains^  thot^hfor  the  same 
ren^  for  which  the  demand  was  made, 
.he  has  affirmed  the  lease,  for  he  therd>y 
.  admits  the  continuance  of  it ;  because 
at  common  law  no  distress  can  be  made 
after  the  lease  is  determined.  3  Rep. 
64  b.  Pennant' 8  case.  W  Now  indeed, 
by  statute  8  Ann.  c.  14.  s.  6,7.,  a  lessor 
may  distrain  in  six  calendar  months 


there  has  not  been  any  acceptance  of 
rent.    3  Taunt.  78.  Doty.  Allen. 

[s]  So  where  the  lessor  has  once  as* 
seuted  to  an  assignment  of  the  whole 
lease  the  covenant  is  gone.  See  the 
eases  post,  notes  MSc  [x],  See  also 
5  Taunt.  249.  Lloyd  n,  Crispe.  Where 
•It  was  laid  down  by  Sir  James  Mans* 
fidd  C.  J.  that  a  landlord  by  accepting 
Tent  of  the  assignee,  although  he  had 
toeyer  assented  to  the  assignment  in 
writing  according  to  the  t^rms  of  the 
proviso,  had  waived  the  covenant,  and 
that  the  assignee  might  assign  to  ano- 
ther without  licence.  But  the  landlord 
by  waiving  his  right  of  re-entry  by  ac- 
ceptance of  rent  fcom  his  lessee  after 
one  underletting^  does  not  lose  his  right 
tore-enter  on  a  subsequent  underletting. 
4f  aunt.  735.  Doe  v.  Bliss,  And  quaere, 
whether  if  he  had  by  writbg  licenced 
an  underlease  of  the  whole  premises  for 
^  portion  of  the  terrn^  the  lessee  could 
have  underlet  for  tlie  residue  of  the 
term  without  further  licence  ?  It  should 
seem  not ;  for  though  in  Dumpor^s  case 
a  licence  to  assign  part  was  held  to  ope- 
rate as  a  licence  to  assign  all,  on  tlie 
grouqd  that  a  condition  is  entire  and 
cannot  be  apportioned^  and  therefore  a 
licence  to  underlet  part  would  operate 
17 


as  a  licence  to  andeidet  aU;  yet  a  li- 
cence to  underlet  the  whole  for  a  por- 
tion of  the  term  is  no  apportionmaU  of 
the  condition,  but  rather  a  suepension 
of  it,  against  which  no  rule  of  law  seems 
to  militate,  inasmuch  as  the  entirety  of 
the  condition  is  preserved ;  and  on  the 
preservation  of  the  entirety  of  the  con- 
dition the  distinction  noticed  in  the  sub- 
sequent part  of  the  learned  Serjeant's 
note  turps,  viz.  that  an  assignee  of  part 
of  the  reversion  in  the  whole  premises 
may  take  advantage  of  a  condition,  but 
an  assignee  of  the  whole  reversion  in 
part  of  th^  premises  cannot* 

[/]  Where  a  lease  contained  a  clause 
of  re-entry  in  case  the  rent  should  be 
in  arrear  twenty-one  days,  and  there 
should  be  no  sufficient  distress.  Lord 
EUenborough  held  that  the  landlord 
having  distrained  witliin  the  twenty  one 
days,  but  continued  in  possession  after, 
did  not  waive  his  right  of  re-entry. 
1  Stark.  41 1.  Doe  v.  Johnson^  Where 
the  lease  contained  a  general  covenant 
to  repair,  and  also  a  covenant  to  repair 
upon  three  months  notice,  Lord  £tfni- 
borough  C.J.  held  that  the  landlord  by 
giving  notice  had  not  waived  his  right 
of  re-entry  for  the  breach  of  the  general 
covenant,  2  Camp.  520.  Boe  v.  Aiiac- 
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after  the  idetermination  of  a  lease  for 
life,  years,  or  at  willy  if  the  lessor's  title 
ot  interest,  and  the  possession  of  the 
tenant'  from  whom  such  rent  became 
due,  be  continuing.  See  1  H.  BI.5. 
Beavan  v.  Ddahay*  [v]  Where  the 
condition  of  re-entrj  is,  ''  if  the  lessee 
**  shall  under-let,  assign,  or  transfer 
**  the  premises,  or  any  part  thereof, 
*^  without  the  consent  of  the  lessor  in 
*<  writing  under  his  hand  and  seal,"  ac- 
ceptance by  the  lesssor  of  rent  due  after 
a  breach  of  the  condition,  with  notice  of 
it,  is  held  to  be  a  waiver  of  the  forfeit- 
ure. Cowp.  808.  Goodright  v.  Davids. 
But  in  such  case  there  can  be  no  express 
licence  given  by  the  lessos  to  under-let, 
Ac.  except  fytoriiing  under  his  hand  and 
seai;  a  parol  licence  will  not  do ;  though 
acceptance  of  subsequent  rent   with. 


notice  is  sufficient  to  tvaive  the  forfeiture . 
2  Term  Rep.  425,  430.  Roe  v.  Har- 
rison. Where  the  condition  of  re-entry 
is,  **  that  if  the  lessee  shall  assign,  trans- 
**Jer9  or  set  over^  or  otherwise  do  and 
'^  put  ai»ay  the  indenture  of  demise,  or 
"  the  premises  thereby  demised,  or  any 
"  part  thereof,  &c."  an  under-lease  has 
been  held  not  to  be  a  breach  of  the  con- 
dition. 3  Wils.  234.  Crusoe  v.  Bughy. 
But  where  the  condition  is,  '<  that  if  the 
^  lessee  shall  set,  let,  or  assign  over  the 
**  said  demised  premises,  or  any  part 
**  thereof,  Ac."  an  under-lease  is  con- 
sidered to  be  within  the  terms  of  the 
proviso.  2  Term  Rep.  425.  Roe  v.  Har- 
rison. See  Dean,  lessee  of  Earl  Stan- 
hope v.  Skeggs,  2  Term  Rep.  138.  and 
Foxv.  Stoaiiii,  Sty.  482,  483.  [u] 


[v]  In  which  case  it  was  held,  that  pos- 
session by  the  tenatit  of  the  barns  on  a 
iarm  for  the  purpose  of  housing  his 
away-going  crop  under  a  custom,  was  a 
continuance  of  the  tenancy  as  to  those 
b&rns;  and  that  the  landlord  might 
therefore  distrain  for  rent  afler  six 
months  from,  the  time  of  the  tenant's 
quitting  the  rest  of  the  premises,  the 
case  not  being  within  the  stat.  of  8  Ann. 

[u]  So  where  the  tenant  holding  un- 
der a  similar  condition  entered  into 
[partnership  with  A.  and  agreed  that  he 
should  have  the  use  of  a  back  room  and 
other  parts  of  the  premises  exclusively^ 
and  of  the  rest  jointly  with  the  tenant, 
the  lease  was  held  to  be  forfeited. 
1  M.  &  S.  297.  Roev.  Sales. 

An  assignment  by  operation  of  law, 
as  by  the  bankruptcy  of  the  lessee,  is  no 
forfeiture;  2  Eq.  Cas.  Abr.  100.  Go- 
ring y.  Warner^  2  Atk.  219.  Philpot  v. 
Hoare.  Ambl.  480.  S.C.  3  M.  &  S. 
353.  Doe  v.  Bevan ;  unless  it  be  ex- 
pressly covenanted  that  the  lease  shall 
be  forfeited  by  the  bankruptcy  of  the 
lessee.     2  T.  R.  133.    Roe  v.  Galliers. 


See  also  6  T.R.  684.  Domeit  v.  Bedford* 
Neither  is  an  assignment  by  the  sheriff 
under aJJ./rt.  8T.  R.  58.  Docy.  Car- 
ter, unless  the  lessee  by  his  own  volun- 
tary act  procures  or  occasions  the  lease 
to  be  taken  in  execution  ;  8  T.  R.  300. 
Doe  V.  Carter ;  or  the  lease  is  made  to 
depend  on  the  actual  occupancy  of  the 
premises  by  the  lessee.  2  East,  481. 
Doe  V.  Haxnke.  8  East,  185.  Doe  v. 
Clarice.  Where  the  proviso  contains 
an  exception  of  assignments  by  will,  the 
executors  or  legatee  cannot  therefore 
assign  without  licence ;  but  where  they 
had  done  so,  and  the  lessor  had  ac- 
cepted rent  of  their  assignee,  the  cove- 
nant was  held  to  be  waived,  and  that  the 
assignee  might  assign  without  licence. 
5  Taunt.  249.  Uoydy.  Crispe.  In  the 
same  case  it  was  held  that  the  vendor 
of  a  term  is  bound  to  procure  the  lessor's 
licence  to  the  assignment  and  not  the 
vendee.  Under  a  covenant  not  to  carry 
on  or  suffer  to  be  carried  on  any  trade  or 
business,  an  assignment  to  a  schoolmas- 
ter was  held  to  be  a  forfeiture.  1 M.  8c  ii. 
95.  Doe  V.  KeeUng. 
L14 
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At  the  conunoD  law  an  assignee  or 
grantee  of  a  rever»on  could  not  enter 
for  a  condition  broken ;  for,  to  prevent 
all  maintenance,  the  common  law  did  not 
allow  an  assignment  of  a  title  of  entry 
or  re-entry.    Co.  Lttt.  214.    But  if  the 
estate  ceased  by  breach  of  the  condition 
without  entry,  as  whese  in  a  lease  for 
years  the  lease  is  to  be  void  by  breach 
of  the  condition,  the  assignee  of  the  re- 
'  version  might  take  advantage  of  it  at 
thecommonlaw.  Co,Litt.214.b.2I5.a« 
1  Roll.  Abr.  4«73.      3  Rep.  65  a.  Pen^ 
nant*6  case.    But  where  a  leaaejbr  life 
was  with  such  a  condition,  or  a  lease  for 
years,  with  a  condition  that  if  siidi  a 
thing  be  done  the  lessor  shall  re^etUert 
the  grantee  of  the  reversion  could  not 
enter  by  the  common  law.    Co.  Litt. 
215.  a.    But  by  statute  S2  H.  8.  c.  S4t. 
it  is  enacted,  (among  other  things,)  that 
ail  persons  being  grantees  or  assignees 
to  the  king,  or  to  or  by  any  other  per- 
son, and  the  heirs,  executors,  successors, 
and  assigns  of  every  of  them,  shall  and 
may  have  and  enjoy  all  and  every  such 
like  advantages  against  the  lessees,  their 
executors,  administrators^  and  assigns, 
by  entry  for  non-payment  of  rent,   or 
for  doing  of  waste,  or  other  forfeiture, 
as  the  lessors  or  grantors  themselves^  or 
their  heirs,  should  have  had  and  enjoyed. 
Upon  this  statute  it  is  held,  that  not 
only  an  assignee  of  the  reversion  injef  9 
but  also^r  life  or  yearsy  shall  take  ;«d- 
vantage  of  a  condition  of  re-entry.   Co» 
Litt.  215.  a.   But  an  assignee  o^part  of 


the  reversieo  is  not  witiHn  the  wmMm^  r 
as  if  a  lease  be  made  of  tbsee  acres  upon 

condition  of  re-entry,  ibtassigDee  of  the 
reversion  of  two  acres  sballnot  enter  for 
a  breach  of  the  condition ;  for  the  con* 
dition  being  entire  cannot  b^  appor* 
tinned  by  the  act  of  the  parties,   but 
shall  be  destroyed.    Co.  Litt.  215.  a. 
Dy.  S09.  a.    4  Rep.  120  a.  b.    Dum- 
por's  case.    5  Rep.  55  b.   1  RoU.  Abr. 
472.  Moor,  96.  Cro.Eli2.8SS.  4Leon^ 
27.  [»]  But  an  assignee  of  a  reveraion^ 
siiall  not  take  advantage  of  a  breach 
qfever^  cmtditHm  of  re-^entiy ,  Intt  only 
of  the  coadMona  mentioned  in  the  ata- 
tote,  {mz.)  for  noD-payaiieBt  of  rent, 
for   doing  waste  or  other  matter   of 
the  same  nature:  for  thoogh  theata* 
tote  speaks  of  oAerJbrfeiktstf  yet  it  is 
to  be  understood  only  of  other  foifettnre 
^the  same  nature  ;  such  as  of  a  oondi- 
tion  to  do  a  thing  incident  to  the  rever- 
sion, as  payment  of  rent  is,  or  for  the 
benefit  of  the  estate,  as  the  not  doing  of 
waste  is.  Co.  Lit.  215.  b ;  and  not  of 
conditions  to  do,  or  not  to  do,  coUaieral 
acts,  ante  24(y»    Therefore  it  has  been 
doubted  whether  the  assignee  of  the  re- 
version can  take  advantage  of  a  condi- 
tion of  re-entry,  if  the  lessee  shall  asstgrt 
•without  lie  ^nce.  Sir  T.  Rs  y.  250.  Lucas. 
V.  Haos*    See  Litt.  s.  WJ.    Perkins, 
831 .    Ff  ame,  192.    A  covenant  not  to 
assign  di  les  not  run  with  the  land,  and 
assignees  are  not  bound  unless  named. 
2  Atk.  219.    Philpot  v.  Hoare.  [x\ 
Whence  it  seems  to  fcrflow  that  a  con- 


[tu]  See  2  B.  &  A.  105.  Tittjumm  v. 
Bickardf  that  an  assignee  of  the  rever- 
sion in  part  of  the  land  may  maintain 
covenant  by  virtue  of  the  statute 
32.  H.  8.,  although  he  cannot  enter  for 
condition  broken. 

[x]  "  It  cannot  run  with  the  land : 
''  because  the  question  of  its  running 
**Vith  the  land  supposes  an  assignment ; 


^'  and  the  very  assignment  by  act  of 
'<  law,  or  with  the  licence  of  the  lessor, 
**  destroys  the  covenant."— Comyn  on 
Landlords  and  Tenants,  p.  220.  citing 
3  Wib.  33.  Ballt^Y.jreUs.  5  Taunt. 
795.  Doer.SmUh.  1  Marsh.  39S.  S.C. 
Where  it  was  held  that  a  lessee  bank- 
rupt, coming  in  as  assignee  of  his  own 
assignees,  was  discharged  firom  his  own 
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dition  oP  rc'^nbj^  if  tke  IciBcc  flingns 
witboat  lioeDoe,  is  not  within  the  vu^ 
tiUe,  and  that  the  oiignee  of  thererer- 
tdoQ  cnmot  nminlain  an  ejectment  ftr  a 
breach  of  euch  a  conditioD  any  more 
than  he  could  do  at  the  common  law.  [y] 
(17)  So  10  Rep.  127  b.  Cimi*8  case 
'— This  opinion  of  Lord  Hofe  was  de* 
nied  by  counsel  in  argument  in  Lwd 
Jtackm^m  v.  Patrioe,  1  P.  WOl.  177, 
178.  and  2  Salk.  578.  and  the  case  of 
Somihem  y.  BdlatU,  deddad  by  Mr. 
Justice  Tracjf^  was  cited  as  an  author 
rity  j^aiast  it.  fiut  the  last  case, .  and 
asiniai  iwii  ilaiwiBiiiedby  Lesd  JMac» 
cfegfMiin  Rrec  Chmv.  B6B.  and  1  P. 
WUL  180*  JBarl^Stf^Sfifd  ▼.  Lady 
IFesianrii,  do  not  at  an  oonunadict  this 
I  of  Land  ffafe,  but  are  pUaly 
BttUndMaccktfidd 
citM  Southern  >▼•   BdiuU,  and  ap^ 


proved  of  it ;  bdt  took  a  diftreace  be^ 
tween  a  lease  made  by  tenant  infeef 
or  ttiMfer  a  ptmer  (the  former  of  whleb 
is  the  case  pat  by  Lord  HaUU  and  one 
made  l^y  a  bare  tenant  Jar  Ufe  i  in  the 
lattfsr  case,  if  the  lessor  lives  to  the  6e- 
^tttaygf  of  the  sem-day,  at  whicbtime 
a  volutttaiy  pay  nwat  of  rent  migbt  be 
madci  (vide  10  Rep.  1S7  b.)  that  is  suf- 
ficient to  entitle  the  executor  to  the 
rent  rather  than  it  should  be  lost ;  but 
in  the  former  case,  by  the  death  of  the 
lessor  before  the  hst  instant,  the  rent 
will  go  along  wHh  the  land  to  bim  m 
the  revanton  or.  remainder,  because  be- 
ing pvynUe  ad  those  di^s  during  the 
term,  theksaaeiias  still  the  k»t  instant 
(Ofay  bis  rent;  and  oocnofuently  the 
lessor  dying  before  it  was  conyletdy 
due,  his  representatives  can  make  no 
title  to  it.  [«] 


covenant  not  to 

See  ako  the  cases  in  note  [a]. 

[y3  In  order  to  take  advantage  of  a 
condition  of  re-entry,  it  is  not  necessary 
that  the  party  should,  have  any  reversion 
in  the  land.  2  B.  &  A.  168.  Doe  v. 
Bateman. 

[z]  And  so  is  the  law  at  this  day, 
notwithstanding  the  statute  hereinafter 
mentioned.  2  M add.  268.  .  Narrii  v. 
Harrison.'^By  statute  11  Geo.  2.  c.  19. 
s.  15.  it  is  enacted  *^  That  where  any  te- 
**  nant  for  life  shall  happen  to  die  be- 
"  fore  or  on  the  day,  on  which  any  rent 
**  was  reserved  or  made  payable  upon 
<<  any  demise  or  lease  of  any  lands,  te- 
*<  nements,  or  hereditaments,  which  de- 
**  termined  on  the  death  of  such  tenant 
*^  for  life,  the  executors  or  administra- 
**  tors  of  such  tenant  for  life  shall  and 
**  may,  in  an  action  on  the  case,  recover 
**  of  and -from  such  under-tenant  or  un- 
^^  der-tenants  of  such  lands,  tenements, 
**  or  hereditaments,  if  such  tenant  for 
^'  }|fo  die  on  the  day  ou  ifhicb  (he  same 


payMe,  the  whole,  or  if 
<*  befoieaoch  dqr»  then  a  proportion,  of 
**  of  such  rent,  according  to  the  time 
<«  such  tenant  for  life  lived,  of  the  last 
**  year,  or  quarter  of  a  year,  or  other 
*^  time  in  whidi  the  said  rent  was  grow- 
**  ing  due  as  aforesaid,  making  all  jusi 
<«  allowances,  or  a  proportionable  part 
**  thereof  respectively."  This  statute 
applies  to  all  cases  where  the  lease  de- 
termined by  the  death  of  the  tenant  for 
life:  therefore,  where  the  tenant  for  life 
has  a  power  to  make  leases  upon  certain 
terms,  but  in  foct  makes  leases  not  pur- 
suant to  the  power,  upon  his  death  the 
rent  must  be  apportioned.  1  Swanst. 
SS7.  Ex-parte  Smfth ;  and  see  the  ela- 
borate notes  of  the  reporter  in  the  same 
case,  and  Clarlsony^ Lord  Scarborough 
there  cited.  In  those  cases  the  tenant 
for  life  having  a  power  to  lease  by  deed, 
with 'certain  covenants,  had  leased  by 
parol  from  year  to  year.  It  should  seem, 
however,  that  if  the.  lease^  or  an  agree- 
'  jnsni  for  it»  be  ip  wtitiog,  anjl  undet 
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such  circumstances  that  the  tenant  musk 
\)e  considered  in  equity  as  a  pufchaser,. 
tihe  contract,  although  not  made  strictly 
pursuant  to  the  power,  will  be  enfosced 
in  equi^  to  the  extent  of  the  power, 
and  of  course  the  statute  will  not  apply.. 

1  Swanst.  S57«  Ex-paHe  Smytk,  note* 
Whether  the  executors  of  tenant  in  tail, 
who  has  made  leases,  void  as  against  tha 
remainder-man,  and  dies  without  issue, 
be  within  theequity  of  this  statute,  seems 
doubtful.    Ambl.  198.    Pageir.Gee. 

2  Bro.  C.  C.  659.  Vemon  y.  Vematu 
Whiifddyr.  Pindar  there  died.  8  Ves« 
S08.  Uawkitu  t.  Kelly :  the  utmost  ex* 
tent  of  the  cases  is,  that  if  the  renuiin- 
der-man  has  received  the  whole  rent,  he 
shall  account  in  equity  to  the  executors 
of  the  tenant  in  tail.  It  is  questioned  by 
Man^utd  C  JF.  in  3  Taunt.  SSI.  Wyh- 
hams.Wyhham^  Whether  the  executors 
of  tenant  pur  auter  tde  are  within  this 
statute.  But,  with  submission,  that 
question  can  hardly  arise :  for  it  should 
seem  tliat  either  the  special  occupant^ 
or  executor  or  administrator,  or  devisee 


of  tenant  pur  amier.vie  would  be  bound 
by  a  lease  granted  by  hiai  in  hia  life* 
time,  and  the  rent  payable  under  .tiiat 
lease  would  of  course  go  with  the  rever- 
sion, since  the  leasee's  interest  in  such 
case  is  not  determined  by  the  death  of 
tenant  pur  autre  d^,  but  by  the  death 
of  ceskii  que  vie*  Probably  there  is  an 
error  in  die  report,  and  the  question  in* 
tendedtobepatbyAfoxf^SeUCJ.  was, 
whether  it  had  ever  been  determined 
that  tenant  pur  auter  vie  was  entitled  to- 
a  portion  of  the  rent  under  this  statute, 
where  ee$tui  pie  vie  died  between  two 
rent-days.  That  he  is  within  the  mis* 
chief  of  the  act  seems  clear,  for  other- 
wise the  rent  would  be  lost:  and  it  is  no 
answer  to  say  that  he  might  have  pro- 
vided for  the  case  by  expreis  covenant, 
for  so  might  tenant  fat  his  own  life* 
The  words  of  the  statute,  however,rGoni^ 
fine  its  operation  to  executor*  of  tenant 
for  life,  and  it  might  probably  be  consi- 
dered too  great  an  extensiim  of  the 
equity  of  it,  if  tenant  pur  auter  vie  wera 
held  to  be  entitled  to  its  benefit. 


Case  4S. 


Memorandanu 


DtvoHshire, 
to  wit. 
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Cabell  versus  Vaughaou 

Pa$ch.;21  Cear.  II.  R^^    Rol.  369. 

I  TIE  it  remembered  that  heretofore^  to  wit,  is 
-^^  the  .term  of  St.Hilartflast  past,  before  our  lord 
the  Hing  at  Wcstminstp-  .caiue  Miciard  Cabell  esquire^  late 
sheriff  of  the  said  county  of  Devon^  by  Bichord  Thame  his  at- 
torney, and  brought  h^  into  the  court  of  our  said  lord  the 
king  then  there  his  certain  bill  against  j€hn  Vaughanj  other- 
wise caUed  John  Vaughan  of  Ottem  St  Mary  in  the  eoun^  of 
Devon  esquire,  otherwise  called  John  Vccughan  of  Ottem  SL 
Mary  in  the  county  of  Devon  esquir^  otherwise  called  Joybi 
Vaughan  of  Ottem  St.  Maty  in  the  county  of  Devdn  esquice, 
in. the  custody  of  the  marshal,  &c.  of  a  plea  of  debt;  and 
there  are  pledges  of  prosecution,  to.  wit,  John  Doe  and  BiiAard 
Boa ;  which  said  bill  follows  in  these  words,  to  wit ;  Devon^ 
skire^  to  wit,  Richard  Cabell  esquire,  late  sher^  of  the  said 
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-county of  JQefxxviyOomplains  oijohn  Vaughan^  otherwise  called  *    Cabbll  v. 

Join  Vittigian  of  Qt^em  Si.  Maty  in  the  county  of  Dewn  ^Vauohaw.^ 

esquire^  otherwise  called  John  Vaughan  ofOitem  Si.  Mary  in  •seeante^u. 

the  county  of  Devon  esquire,  otherwise  called  John  Vaughan  Bennet  v, 

of  Oiiem  Si*  Mary  in  the  county  of  Devon^  esquire,  being  in        ^^^-^  > 

the  custody  of  the  marshal  of  the  marshalsea  of  our  lord  the 

king,  before  the  king  himself  of  a  plea  that  he  render  to  him 

four  thousand  pounds  (1)  of  lawful  money  otEnglandy  which 

he  owes  to^  and  unjustly  detains  from,  him,  for  this,  to  wit, 

that  whereas  the  said  John^  on  the  16th  day  otNovember^  in 

the  20th  year  of  the  re^  of  our  lord  Charles  the  Second,  now 

king  oiEngUtndf  &e.,  at  Hora^ioni  in  the  county  aforesaid,  by 

hb  certain  writing  obligatory,  sealed  with  the  seal  of  him  the 

said  Joftn^  and  to  the  court  of  our  said  lord  the  king,  now  here 

shewn,  the  date  whereof  is  the  same  day  and  year,  acknow-  Bond  shewn  to 

ledged  himself  to  be  held  and  firmly  bound  to  the  said  Richard  ^  ^*^* 

in  one  thousand  and  six  hundred  pounds,  parcel  of  the  said 

£>ur  thousand  pounds,  to  be  paid  to  the  same  Bichard  when  he 

the  said  John  should  be  thereunto  required.     And  whereas  3d  bond. 

also  the  said  John  afterwards,  to  wit,  on  the  said  I6th  day  of 

November^  in  the  said  20th  year  of  the  reign  of  the  said  now 

king,  at  Hopffton  aforesaid,  in  the  county  aforesaid,  by  his 

certain  other  writing  obligatory,  sealed  with  the  seal  of  him 

the  said  Jckoy  and  to  thrcourt  of  our  said  lord  the  king,  now 

(1)  Hence  it  appears,  that  the  plain*  strictness  is  sow  dispensed  with :  for 

tiff  may  declare  uppn  several  bonds  in  the  dedaratidn  islield  good,  Ihou^  it 

the  same  count  or  declaration ;  so  Lill.  specifies  either  a  greater  or  less  sura 

Ent.167.;  and  the  different  sums  ought  than  is  demanded.    1  H.  Black.  24*9. 

in  strictness  to  be  demanded  in  one  en-  M'QjuUlinY.Cox.      However  it  is  still 

tire  sum  exactly  corresponding  with  better  to  adhere  to  this  form,  [a] 
them,  as  is  done  in  this  case.    But  this 


[a]  The  case  Qf  M'QfiUlm  v.  Cox  ation  than  is  stated  in  the  recital  of  the 

was  argued  on  the  ground  of  a  variance  writ^  advantage  might  not  be  taken  by 

between  the  sum  stated  in  the  recital  plea  in  abatement,  seems  not  to  be  fully, 

of  the  writ,  and  the  aggregate  amount  settled.    In  proceedingfi  by  biUi\x  K.B. 

pf  the  sums  demanded  in  die  dedara-  the  sum  mentioned  in  the  queritur, 

tion ;  but  the  court  held  the  variance  whether  greater  or  less  than  those  in 

immaterial,  because  a  plaintiff  may  in  the  declimtion,  is  wholly  immaterial, 

debt  declare  for  a  less  sum  than  he  has  because  thequerituritself  maybe  wholly 

demanded  in  bis  wriu    Whether  if  a  rejected.  11  East,  62.  Loriy  HouOoun. 

greater  sum  be  demanded  in  the  declar*  See  2  Saund.  210.  note. 
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Cabblj;  o* 
Vaugvan. 

V^-p*, ' 

Bondihewit 
into  court. 

XjBStbond. 


Bondsh^wn 
into  court 


ImpBrbnce. 


Defendant 
pnyn  oyer  of 
thefimbondy 

which  u  act  out 

9M  tUK  VCfVtU 


faeoe  sbewti,  the  date  wberoof  is  the  same  day  and  year  afore- 
saidy  acknowledged  hknself  to  be  held  and  firmly  bound  to 
the  said  Richard  in  one  thousand  and  two  hundred  pounds^ 
likewise  parcel  of  the  said  four  thousand  pounds,  to  be  paM 
to  the  said  Richard  when  he  the  said  John  should  be  thereto 
requested.  And  whereas  also  the  said  Jcihn  afterwards,  to 
wit,  on  the  17th  day  oiNaoember^  in  the  20th  year  of  the 
reign  of  our  said  lord  the  now  kmg,  at  Homfton  afiiresaid,  in 
the  county  aforesaid,  by  his  certain  other  writing  obligatory, 
sealed  with  the  seal  of  him  the  said  Johfij  and  to  the  court  of 
our  said  lord  the  king^  now  here  shewn,  the  date  whereof  is 
the  same  day  and  year,  acknowledged  himself  to  be  held  and 
firmly  bound  to  the  said  Richard  in  another  one  thousand  and 
twoliundred  pounds,  residue  of  the  said  four  thousand  pounds, 
to  be  paid  to  the  same  Richard  when  he  the  said  John  should 
be  thereunto  requested «  yet  the  said  John  (although  often  re- 
quested) hath  not  yet  paid  the  said  four  thousand  pounds  to 
to  the  said  Richard^  but  to  pay  the  same  to  him  has  hitherto 
altogether  refused,  and  yet  refiises,  to.  the  damage  of  him 
the  said  Richard  of  forty  pounds  t  and  therefore  he  brings 
suit,  &C. 

And  now  at  this  day,  to  wit,  Wednesdqjf  next  after  fifteen 
days  of  Easter  in  this  same  term,  until  which  said  day  the  said 
i7o^  Vaughan  had  leave  to  imparl  to  the  said  bill,  aikl  then  to 
answer,  &c.  before  our  lord  the  king  at  Westminster^  come  as 
well  the  said  Richard  by  his  said  attorney,  as  the  said  John 
Vaughan  by  Robert  Rous  his  attorney:  and  the  said  John 
Vaughan  defends  the  wrong  and  injury  when,  &c.,  and  prays 
oyer  of  the  said  writing  obli^tory  in  the  said  bill  first  moi- 
tioned ;  and  it  is  read  to  him  in  these  words,  to  wit:  ^  Know 
<<  all  men  by  these  presents,  that  we  JbAii  Vaughan^  of  Otterie 
^^  St*  Mary,  in  the  county  of  Devon^  esquire,  Warwick  Ledg- 
*^  ingham  of  the  same,  esquire,  and  Hannibal  FoUet^  junior,  of 
^  the  same,  gent,  are  held  and  firmly  bound  to  Richard  Cabell^ 
'^  esquire,  sheriff*  of  the  county  aforesaid,  in  one  thousand  imd 
*^  six  hundred  pounds  of  good  and  lawful  money  6f  England, 
'^  to  be  paid  to  the  same  sherifl^  his  executors  or  administni- 
*<  tors,  to  which  payment  well  and  truly  to  be  made  we  bind 
<c  ourselves,  our  heirs,  executors,  and  administrators,  firmly 
^  by  these  presents,  sealed  with  our  seals,  dated  the  16th  diy 
'^  of  NavenUfer^  in  the  20th  year  of  the  reign  of  Outries  the 
^>.  Second,  now  king  o(  England^  &&,  and  in  the  year  of  our 
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<^  Lord,  1668."  (2)  He  also  prays  oyer  of  the  writing  obliga-    Cabell  v. 
tory  in  the  said  bill  secondly  mentioned,  and  it  is  likewise    Vaughan*^ 
read  to  him  in  these  words,  to  wit :  *f  Know  all  men  by  these  He  also  preys 
"  presents,  that  we  John  Vaughan,  of  Ottery  St.  Mary,  in  the  ^^  ^^^^ 

^.  »v  .         «*•'.»..,  A  1  second  bond, 

<'  county  of  Deoon,  esquire^  Warwtck  Ledgingham  of  the  same,  -  which  is  set  out 

"  esquire,  and  Hannibal  Fottet^  junior,  of  the  same^  gent,  are  ***  **<^  "''**'• 

'*  held  and  firmly  bound  to  Bichard  Cabell^  esquire,  sheriff  of 

^^  the  county  of  Deoon^  in  one  thousand  and  two  hundred 

*'  pounds,  to  be  paid  to  the  same  sherifi^  his  executors,  or  ad- 

<<  ministrators,  to  which  payment  well  and  truly  to  be  made 

^<  we  bind  ourselves,  our  heirs,  and  executors^  firmly  by  these 

*^  presents,  sealed  with  our  seals,  dated  the  16th  day  of  Nooem^ 

**  bcTj  in  the  20th  year  of  the  'reign  of  the  lord  CkarUs  the 

'*  Second,  now  kingof  jEi^Zan/^  &<^«9  and  in  the  year  of  the 

<<  Lord  1668.'*     He  also  prays  oyer  of  the  last  writing  obliga-     [  290  ] 

tory  in  the  said  bill  last  mention^,  and  it  is  likewise  read  to  ^"J^^^b^ 

him  in  these  words,  to  wit :  *^  Know  all  men  by  these  presents,  which  is  set  out 

«  that  we,  John  Vaughan,  o{ Ottery  St.  Mary,  in  the  county  of  »«  *^''^- 

^^  Devon,  esquire,  Warwick  Ledgingham  of  the  same,  esquire, 

^<  and  Haimf6a/jPo&/^,  junior,  of  the  stole,  gent,  are  held  and 

<<  firmly  bound  to  Bichard  CabeU,  esquire,  sheriff  of  the  county 

'^  of  Devon^  in  one  thousand  and  two  hmidred  pounds  of  good 

*'  and  lawful  money  o(  England,  to  be  paid  to  the  same  she- 

<<  riff,  his  executors,  or  administrators,  to  which  said  payment 

*'  well  and  faithfully  to  be  made,  we  bind  ourselves,  our  heirs, 

*'  executors,  and  administrators,  firmly  by  these  presents, 

'^  sealed  with  pur  seals,  dated  the  17th  day  oiNaoember,  in 

<<  the  20th  year  of  the  reign  of  our  lord  Charles  the  Second, 

'^  now  king  of  Englandj  &c.,  and  in  the  year  of  the  Lord 

'^  1668."    Which  being  read  and  heard,  the  said  John  says, 

that  be,  b](  reason  of  the  said  several  writings  obligatory,  ought 

not  to  be  charged  (3)  with  the  debt  aforesaid,  because  he  says  Demun«r. 

that  the  declaration  aforesaid,  and  the  matter  in  the  same 

contdned^  are  not  sufficient  in  law  to  maintain  him  the  said 

(2)  As  the  defendant   only  craves  fendanttoit     See  ante,  9  i.  note  (1). 

oyer  of  the  bondy  the  plaintiff  is  neither  Jeoens  v.  Harridge. 
obliged  to  give  him  oyer  of  the  condi*        (S)  If  the  plea  admits  the  cause  of 

tion^  nor  is  the  defendant,  though  the  action,  but  avoMb  it,  the  defendant' must 

plaintiff  should  give  him  oyer  of  the  say,  **  quod  plaintiff  acftonem  non"  Sic. 

condition,  bound  to  set  it  out.     For  But  where  there  was  no  cause  of  action, 

the  bond  and  the  condition  are  different  he  must  say  onerari  non  debet.    1  Salk* 

instruments,  and  oyer  must  be  demand-  516.    Brown  v.  Cornish.  S.  C«    1  Ld. 

ed  of  each  of  them  to  entitle  the  de-  Raym.  217. 
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Cabell  versus  Vaughan. 


Cabsll  v. 
Vavghan. 


Joinder  in  de- 
murrer. 


ContiDuance. 


Richard  to  have  his  said  action  diereof  against  him  the  said 
Jokny  to  which  SHud  dedarirtion  he  the  said  John  has  no  ne- 
cessity! nor  is  he  bound  by  the  law  of  the  land  in  any  manner 
to  answer ;  and  this  he  is  ready  to  verify :  wherefore,  for  want 
of  a  sufficient  declaration  in  this  behalf,  he  the  said  John  prays 
judgment,  and  that  the  said  Bichard  may  be  barred  from  hav- 
ing his  said  action  thereof  against  him,  &c. 

And  the  said  Bichard  says  that  he,  by  any  thing  by  the  said 
Ji^n  above  in  pleading  alleged,  ought  not  to  be  barred  from 
having  his  said  action  thereof  against  the  said  Jbhrij  because 
he  says  that  the  declaration  aforesaid,  and  the  matter  in  the 
same  contained,  are  good  and  sufficient  in  law  to  maintain  the 
said  Richard  to  have  his  said  action  thereof  against  the  smd 
John,  which  said  declaration,  and  the  matter  in  the  same  con- 
tained, he  the  said  Richard  is  ready  to  verify  and  prove,  as 
the  court,  &c« ;  and  because  the  said  John  doth  not  answer  to 
that  declaration,  nor  doth  hitherto  in  anywise  deny  the  same, 
he  the  said  Richard  prays  judgment,  and  his  debt  aforesaid, 
together  with  his  damages  on  occasion  of  the  detention  of  diat 
debt,  to  be  adjudged  to  him,  &c.  But  because  the  court  of 
our  lord  the  king  here  is  not  yet  advised  of  giving  their  judg- 
ment of  and  upoti  the  premises,  a  day  thereof  is  given  to  the 
said  parties  before  our  lord  the  king  at  Westminster^  until 
Friday  next  after*  the  morrow  of  the  Hdy  Trinity^  to  hear 
their  judgment  of  and  upon  the  premises,  because  the  court 
of  our  said  lord  the  king  here  thereof  is  not  yet,  &c. 


[291  ] 
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Cabell  versus  Vaughan. 


Trinity  Term,  21st  of  Charles  the  Second. 


S.C.  1  Sid.  480. 
1  Vent.  34. 
3  Keb.  535.528. 
If  in  dflbt  on 
tiond  it  appears 
upon  oyer  that 
another  penon 


Lin 

the  bond  to  be 
bound  jointly 
with  defendant, 
he  roust  not 
therefore  de- 
mur, but  plead 
inabateuMmty 


T\EBT  upon  two  bonds.  The  defendant  pn^  oyer  of 
-*^  both  bonds,  which  are  entered  in  huec  verba.  And  the 
first  was  as  fidk>W8,  xnx,  ^  Know  all  men  by  these  presents, 
<<  that  we,  John  Vaughan  esquire,  Warwicit  hedgingham 
^*  esquire,  and  Hannibal  Fdlett  gentleman,  atie  held  and 
^  firmly  bound  to  Richard  Cabell  esquire  in  1600/.  to  be 
<<  paid,  &c.  to  which  said  payment  well  and  truly  to  be  made 
*'  we  bind  ourselves,  our  heirs,  executors,  and  administrators, 
<^  firmly  by  these  presents,  sealed  with  our  seals,  dated,'*  &c. 
And  .the  other  bond  was  in  the  same  form ;  and  upon  the 
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enirj  of  both  bonds  in  hoc  verboj  the  defendant  demurred  in    Cabes^l  v. 
law  upon  the  declaration.     And  it  was  argued  for  the  de-  ^VAu<^»Ay.^ 
fendant^  that  the  declaration  was  bad,  because  the  plaintiff  has  •  that  the  other 
declared  against  the  defendant  only,  when  it  appears  upon  the  ^'^  T'^a 
oyer  of  tlie  bonds  that  they  are  joint  bonds,  and  that  two  uuuiaHvc. 
others  are  jointly  bound  in  the  same  bonds,  and  therefore  the 
declaration  against  one  only  ought  to  be  abated.     But  to  this 
the  plaintiff's  counsel  answered,  that  the  declaration  is  well 
enough;  for  although  two  other  persons  are  named  in  the 
bonds,  yet  it  does  not  appear  that  they  put  their  seals  to » 
them.  (1)    And  if  the  bonds  were  not  sealed  by  them,  then 


( 1 )  The  law  will  not  intend  that  the 
other  sealed  the  bond  or  deed,  unless  it 
be  expressly  averred  that  he  did.  1  Vent. 
1S6, 137.  Putt  V.  Nomoorihy.  A\.2l. 
BladnoeU  v.  Ashton.  Cro.  Eliz.  S55» 
356.  HMngmwih  t.  Ascue*  Com.  Rep. 
139»140.  Fitxgeraldr.CfXigg.  I  Str. 
503.  GMert  v.  Bath.  And  though  the 
bond  or  deed  upon  oyer  recites,  *'  In 
**  witness  tohereqf  toe  have  set  our  hands 
**  and  seakt'  yet  that  does  not  amount 
to  such  an  averment,  but  the  defendant 
must  shew  that  the  bond  or  deed  was 
actually  sealed  by  the  other.  2Ld. 
Rayni.  1541.  Moore  v.  Jones.  8.C. 
2  Str.  814.  and  CaieB  ▼.  Vaughan. 
There  are  some  words  of  arty  such  as 
indenturef  deed^  or  toriting  obligatory f 
which  of  themselves  in^ifort  that  the  in* 
stroment  tvas  sealed  by  the  party»  with- 
out an  averment  of  sealing.  If  there^ 
fore  the  declaration  states  that  J.  &  by 
his  deed  did  so  and  so,  or  by  indenture 
covenanted  or  demised,  &e.  or  by  his 
iBoriting  obUgatory  acknowledged,  Ac. 
without  averring  in  either  of -these  cases 
that  he  sealed^  still  the  declaration  is 
good.  4  Leon.  175.  Sir  Francis  Engle^^ 
fiMs.  case.  2  RdU  Rep.  228.  pet 
Houghton  J.  in  Heaton  v.  W^*    Cro. 


Eliz.  757.  Penson  Y.  Hedges.  CrcJac. 
420.  .Ashmore  v.  Rypky.  2  Vent.  107. 
Bond  V.  Moyle.  6  Mod.  906.  Woodcock 
y.  Morgan.  1  Str.  51 2.  Atkinson  v. 
Coalsoforth.  2  Ld.  Raym.  15S8.  Afoore 
v.  Jones*  2  Str.  815.  S.  C.  Delivery f, 
though  essential  to  a  deed,  is  never 
averred  in  pleading.  Cro.  Eliz.  738. 
Cro.  Jac.  420.  2  Ld.  Raym.  1538.  [6] 
But  without  such  averment*  or  words  of 
art  it  is  otherwise.  For  if  it  be  alleged 
that  J.  S.  by  his  certain  vnriting  simply, 
demisedy  or  covenanted^  or  aeknaukdged^ 
Ac.  without  averring  that  he  sealed^  the 
court  will  not  intend  that  the  writing 
was  sealed.  Cro.  Elis.  571*  Southwell 
r.Brovm.  $Lev*2S4f.  Blemerhasse^v. 
Pierson.  2  Ld.  Raym.  1537,  1538. 
Com.  Dig.  Fak  (A.  2.)  Pleader  (2  W. 
9. 14.).  It  is  true  that  in  Lutw.  333. 
Aldtoorth  V.  Hutchinson^  it  was  objected 
that  the  writing  containing  the  covenant 
was  not  averred  to  be  sealed;  and  it  is 
said  the  court  over*mled  the  objection, 
because  defendant  had  thereby  cove-* 
nantedy  which  could  not  be  unless  ill 
was  a  deed.  But  in  More  v.  Jones^  the 
court  said,  that  in  the  entry  of  thedeclar- 
ation,  1  Lutw.  330.  it  qppears  that  the 
writing  vms  sealed^  the  words  being. 


[6]  A. deed  may  be  stated  in  plead- 
ing to  have  been  indented^  made^  and 
cQncluded  on  a  day  different  from  that 


On  which  it  bears  date: 
effect  from  the  ddivery. 
Halt  V.  Carenove. 


for  it  takes 
4  East,  477. 
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Cabell  versus  Vaiighan* 


Cabvll  v.    are  the  bonds  single^  notwithstanding  die  naming  of  die  < 
VAuoHAif.^  two  persons  in  tfaenu     But  if  the  truth  bad  been  that  the  two 
"  other  peraons  sealed  the  bonds  as  well  as  the  defendaiit»  then 

the  defendant,  if  he  would  have  taken  advantage  thereof 
ooght  not  to  have  demurred  ufKm  the  oyer,  but  to  have 
pleaded  in  abatement  that  the  other  two  penons  sealed  the 
bonds,  and  that  they  are  in  full  lif^  and  bd  prayed  judgment 
of  the  bill ;  as  appears  28  H.  6.  3.  a.  pL  11.  (9),  and  Cro. 
Eliz.  ^5B.  461.  494.  and  544.  Asoue  and  HtdtmsmerOfs 
case.  (3) 


thst  defendant,  per  quoddam  scripium^ 
quod  plaintiff  $igiUo  suo  tigiutium,  &c. 
prqferi;  and  if  diese  wotds  do  not  shew 
it  was  sealed,  the  case  woold  he  directly 
confcrsry  to  Cro.  Eliz.  571.  above  cited, 
which  the  court  relied  upon,  as  a  better 
authority.  But  this  defect  may  be 
aided  by  the  admkmn  of  the  odier  party 
that  the  writing  was  sealed.  Com.  Rep. 
140.  FiiMgeraldY.  Crsggf.-^In  Courtnetf 
V.  GreenvUief  Cro.  Car.  £09.  where  the 
dedaration  iudebt  onbond omitted  the 
words  wting  obligatory ^  and  there  was 
no  averment  that  defendant  sealed  the 
writing;—-  the  defendant  prayM  oyer 
of  the  condUUm  of  the  saidtorUing  Mi^^ 
gator^f  and  pleaded  payment;  afker 
verdict  and  judgment. for  plaintiff  the 
court,  on  error  for  this  omission,  aflhm* 
ed  the  judgmeot  because  the  plea 
admitted  it  to  be  a  bond.  .  Vid.2Ld. 
Raym.  1541.  But  it  is  proper  to  ob- 
serve, diat  in  2Lutw.l667.  Houthy. 
Wedddlf  the  reporter  seems  to  be  of 
opinion,  that  it  b  established  hjCourtney 
V.  GreenvUle^  that  in  all  cases  where  the' 
plaintiff  omits  per  scrg/tum  oUigatoriwn^ 
and  defendant  prays  oyer  of,  the  eondi^ 
tiotif  and  pleads,  and  there  is  a  verdict 
for  plaintiff,  it  shall  be  aided;  and 
LordChief,Baron  Cofnyiu  (Dig.  Pleader, 
2  W.9.)  lays  down  the  same  proposi- 
tion, aod  cites  the  same  case  in  support 
of  it.  It  seems,  however,  from  Moore 
V.  JoneSf  that  Courtney  v.  Greenville 
establishes  no  such  rule,  but  that  the 


case  was  determined  solely  upon  the 
admission  by  the  defendant  in  his  plea, 
that  the  declaration  was  on  a  de^  by 
praying  oyernf  the  condition  of  the  Mid 
toriting  Migatof^t  and  pleading  a  plea 
applicaUe  to  a  deed. 

(2)  This  case  is  dilieGtIy  in  pcMOL  S.  C. 
Fitz.  Dette,  pK  SI  •  Bve.  FbiMdDSgs,  139. 
Ibid«Brief,pl.27.  Hie 4Mewa» this: 
Debt  against  J^N.  onbond ;  it  appeared 
on  oyer  that  there  were  two  other  obli- 
gors, whCleapon  d^snteit  prayed  jn^- 
ment  of  the  writ,  because  the  bond  was 
jomt,  and  the  others  w^re  not  named ; 
et  non  allocatur;  tiie  defendant  then 
pleaded  that  it  appeared  by  the  bond» 
that  the  other  txvo  are  bound  toho  are  not 
namedf  judgment  of  the  writ  j  etnon 
allocatur  ;  for  it  is  not  the^na  ofpUad- 
ing,  but  defendant  should  aver,  that  the 
other  ttoo  executed  the  bond^  toAo  are  in 
full  lifci  not  namedy  judgment  of  the  writ 
'^quodnota*  Bro.  Brief,  pi.  27.— It 
seems  that  the  plea  in  abatement  must 
not  only  aver,  that  another  sealed  the 
bend  or  deed,  but  also  that  he  is  still 
aUoci  For  both  these  averments  are 
essential  to  abate  the  action.  1  Lutw. 
695—697.  Stttfcr  v.  Chat/tor.  Lill.  Ent.  2. 
1  Salk.  32.  Child  v.  Sands.  Com.  Dig. 
Abatement  (F.  8).  If  a  joint  obligor  be 
dead,  the  regular  and  proper  form  of 
pleading  is  to  aver  his  death  in  the 
declaration.  Sty.  50.  Blackwdl  y,  AA- 
ton. 

(5)  This  case  is  said  in  Moor,  405. 


Trin.  22  Car,  II.  Regis. 

And  of  sudi  opinion  was  the  whole- court  (4)';  and  judg- 
ment was  given  for  the  plaintiff,  nisif  &c. ;  but  afterwards  it 
was  stayed  under  pretence  of  >an  undue  prosecution  by  an 
attorney  who  was  concerned  in  the  bonds,  they  being  sheriff's 
bonds  for  appearance,  but  not  for  the  matter  in  law^ 

Saunders  with  the  plaintiff,  Pemherton  with  the  defendant. 
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to  have  been  reversed  in  K.  B.  Trin. 
37  Eliz.,  but  this  seems  to  be  a  mistake, 
for  it  appears  by  the  different  reports 
In  Croke,  that  the  case  was  several 
times  debated  in  court,  and  did  not  re- 
ceive  a  final  determination  until  Hilary, 
39  Eliz.. 

(4)S.  P.  5Uep.  119.  Whdpdaie's 
case ;  Cro.  Jac.  152.  Stead  v.  Moon;  in 
each  of  which  it  was  found  specially 
that  the  bond  was  Joint,  and  yet  judg- 
ment for  plaiatiffi  Co*  LiU.^3.  a. 
Sir  Wm.  Jones,  303, 304*.  Anon.  All.  21. 
BlaekweU  v.  Askion.  S.C.  Sty.  50. 
All.  42.  Holdwich  v.  Chafe.  1  Vent. 
76,77.  Putt  V.  Vincent.  Ibid.  135, 
136.  PtOt  V.  Nomorihy.  Skin.  280. 
Boulston  V.  Sandiford^  per  HoU  C.J. 
S.  C.  Carth.61.  1  Str.  503.  Gilbert  v. 
Bath.  Bui.  Ni.  Pn.  158.  Com.  Dig. 
Abatement  (F.3). 

Generally  speaking  all  joint  obligors 
or  contractors  ought  to  be  made  defend- 
ants, and  the  plaintiff  may  be  compelled 
to  join  them  all,  if  advantage  be  taken  of 
the  omission  in  due  ttme^  and  by  n proper 
plea.  In  this  restrictive  sense  is  to  be 
understood  the  rule,  which  is  laid  down 
in  general  terms,  that  theplaintilF  must 
join  all  the  parties  as  defendants.  For  it 
seems  to  be  now  settled,  that  in  ail  cases 
of  a  joint  obligation  or  deed,  or  a  joint 
contract,  in  writing  or  by  parol,  or  ex 
quasi  contractiif  if  one  only  be  sued,  he 
must  plead  the  matter  in  abatement,  and 
cannot  take  advantage  of  it  afterwards 
upon  any  other  plea,  or  in  arrest  of 
judgment,  or  give  it  in  evidence.  In- 
deed if  it  appears  on  the  face  of  the 
declaration,  or  any  other  pleading  of 

Vol.  I. 


the  plaintiff,  that  another  jointly  sealed 
the  bond  wUh  the  defendant,  and  that 
both  are  still  living,  as  is  supposed  to 
have  beenihe  case  in  Homer  v.  Moore, 
cited  5  Burr.  2614. ;  if  both  these  facts 
be  admitted  ;by  the  plaintiff,  the  court 
will  arrest  the  judgment;  because  the 
plaintiff  himself  shews  that  another 
ought  to  be  joined,  and  it  would  be  ab<' 
surd  to  compel  the  defendant  to  plead 
facts  which  are  already  admitted.  The 
finding  of  the  jury  in  that  case  that  it 
was  the  deed  of  both  seems  to  be  imma- 
terial, as  appears  by  Whelpdale*B  case* 
above  mentioned.  And  the  rule,  which 
Mr.  Justice  Aston  is  there  said  to  have 
laid  down  on  the  subject  of  joint  bonds  > 
appears  to  be  too  general.  He  must 
be  understood  to  mean  that  the  action 
cannot  be  brought  against  one  of  the 
obligors  only  uponajotntbond,t/V%/^W« 
ant  pleads  in  abatement.  So  in  Hickmot'B 
case,  9  Rep.  52  b.  fn  debt  on  bond,  de- 
fendant pleaded  a  release ;  plaintiff  pray- 
ed oyer,  by  which  it  a^ipeared  that  the 
plaintiff  had  released  the  defendant  from 
all  bonds,  except  one  of  40^.  whereiiti 
defendant  and  one  J.  O.  stood  bound, 
and  pleaded  that  the  excepted  bond  of 
40^  and  the  bond  declared  upon,  wei'c 
the  same  bond.  The  court  on  demurrer 
said  that  the  plaintiff  himself  having  ad-* 
mitted  by  his  deed  that  two  were  bound, 
he  ought  to  have  brought  his  action 
against  both.  However  it  may  not  be 
improper  to  remark,  that  it  does  not 
appear,  upon  any  part  of  the  record, 
that  /.  O.  either  sealed  the'^ond,  or  was 
alive.  All  the  authorities  seem  to  prove 
that  these  are  essential  facts,  as  has 
Mm 
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been  already  noticed,  which  must  either 
be  averredby  the  defendant,  or  admitted 
by  the  plaintiff,  in  order  to  abate  the 
action.  And  what  gives  great  weight 
to  this  observation  is,  that  this  resolution 
in  Hickmofs  case  is  impeached  by  Sir 
William  Jones,  who  says  that  there  wis 
no  resolution  upon  that  point,  and  that 
the  chief  justice  was  absent.  Sir  W» 
Jones,  S04.  Anon.  See  8  Mod.  242. 
And  with  great  submission,  the  same 
observation  seems  to  apply  to  the  case 
of  the  King  v.  Young,  cited  6  Term 
Kep.  769,  (if  correctly  stated)  [c]  that 
it  docs  not  appear  in  that  case,  that  the 
other  two  defendants  who  sealed  the 
bond  tuere  living.  In  Homer  v.  Moor, 
thatjact  did  appear  as  well  as  the  other 
of  sealing.  And  unless  those  facts, 
which  are  absolutely  necessary  to  be 
averred  by  the  defendant  in  his  plea,  be 
admitted  by  the  plaintiff  in  his  declar- 
ation or  other  pleading,  it  should  seem, 
mnder  due  correction,  that  the  action 
cannot  be  abated.  But  to  return;  in 
the  case  of  joint  bonds,  and  deeds,  the 
yule  seems  to  have  been  uniform  from 
ihe  28th  H.  6.  S.  a*  down  to  the  present 
time.  But  with  respect  to  joint  con* 
tractSi  eitlier  in  writing  or  by  parol,  a 


different  rule  was  formerly  adopted 
upon  the  ground  of  a  supposed  variance 
between  the  contract  laid,  and  that 
which  was  proved.  Carth.  58.  Boson 
V.  Sandford.  2  Salk.  440.  3  Mod.  321. 
S.C.  6  Term.  Rep.  329.  Skeppardv. 
Baillie.  However  in  Rice  v.  Shutej 
5  Burr.  2611.  it  was  adjudged,  that  if 
an  action  be  brought  against  one  partner 
on  a  partnership  account,  the  defendant 
must  plead  it  in  abatement,  and  cannot 
give  the  partnership  In  evidence*  The 
same  point  was  afterward  adjudged  in 
Abbot  V.  Smithy  2  Black.  947.  These, 
it  is  true,  were  cases  of  partnership  ac- 
counts; but  the  same  rule  va>  after- 
wards extended  to  all  cases  of  joint  con-- 
tracts.  See  Cowp.  832.  Rees  v.  Abbait^ 
per  BuUer  J.  So  in  Germain  v.  Frede^ 
rick^  Tr.  25  Geo.  3.  K.  B.  MSS.,  which 
was  assumpsit,  stating  that,  in  conaider- 
ation  that  the  plaintiff  would  baigain 
and  sell  tp  defendant  20  loads  of  flint 
stones,  and  would  deliver  them  on  board 
the  Lord  Macartney^  the  defeodant 
would  receive  them  on  board,  and 
would  pay,  &c.;  breach,  that  he  re- 
fused to  receive.  2d  count,  that  he 
had  lyt  paid.  At  the  trial  the  plain- 
tiff failed  in  his  parol  proof,  and  then 


[c]  It  was  not  correctly  stated,  for 
Rex  v.  Young  was  a  scire  Jacias  on  a 
recognizance,  not  a  bond.  See  the  re- 
port, 2  Anst.  448.  There  b  a  distinc- 
tion between  recognizances  (and  other 
matters  of  record)  and  common  bonds : 
viz.  that  a  recognizance  is  itself  conclu- 
sive evidence  that  it  was  acknowledged 
by  all  those  who  are  mentioned  as  par- 
ties tliereto:  but  the  court  will  not 
intend  without  express  averment  that  a 
bond  was  sealed  and  delivered  by  all 
that  are  named  in  it.  See  2  Saund. 
72  c.  note*  (4).  See  also  2  Anst.  448. 
Rex  v.  Young.  S  Anst.  811.  Rex  v. 
Chapman.     Indeed,  in  order  to  recon- 


cile these  two  cases  with  the  doctrine 
here  laid  down  by  the  learned  Serjeant^ 
and  the  cases  cited  in  support  of  it,  it 
is  necessary  that  a  still  further  distinc- 
tion should  be  taken;  viz.  that  the 
court  will  presume  that  all  parties  to  a 
recognizance,  &c.  are  alive  mitil  the 
contrary  be  shewn  ;  and,  consequently, 
that  a  scire  facias  against  two  out  of 
three  persons  named  id  a  recogniiance 
or  bond  to  the  crown  (as  was  the  case 
in  Rex  v.  Chapman,)  is  bad  on  de» 
muirer,  if  it  do  not  show  thai  the  party 
omitted  is  dead.  But  in  a  bond  to  a 
sul^e^ct  itisotherwisei  as  appeara above. 


Trin.  22  Car.  11.  Regis. 
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produced  the  following  note,  written 
by  the  defendant :  —  *•  Gravesend, 
**  March  S9th,  20  carts  on  board  the 
**  Lord  Macartney^  by  order  of  H*  Fre- 
"  derick  and  Captain  Neale"  The 
plaintiff  was  nonsuited.  In  support 
thereof  it  was  said,  the  declaration 
stated  it  to  be  a  contract  of  defendant 
alone,  the  proof  was  of  a  joint  contract* 
On  the  other  side  it  was  said,  that  the 
objection  was  only  good  if  the  fact  had 
been  pleaded  in  abatement.  The  court 
stopped  the  argument,  or  they  would 
have  cited  Dixon  v.  Bowman^  Mich. 
1776,  which  was  an  *<  action  against 
•  **  two  defendants  on  a  promissory  note 
**  made  by  them  jointly  and  severally. 
**  In  evidence  it  appeared  that  a  third 
**  person  had  also  signed  the  note. 
''  Aston  J.  held  this  a  variance,  but  the 
«<  court  granted  a  new  trial."  and  Cowp. 
8S2.  1  Show.  29. 102.  5  Rep.  119.  Cro. 
Jac.  152.  lSaund.291.  Cro.  Eliz.  494. 
1  £.utw.  695.  Homer  v.  Moor,  cited  in 
Rice  V.  Shute,  6  Burr.  2611.  Lloi^d  v. 
Green,  cited  in  Abbot  v.  Smithy  2  Black. 
947*  were  cited.  The  court  agreed  to 
this  doctrine,  and  said  the  contract 
proved  was  the  same  as  that  laid.  The 
objection  is  that  the  persons  making  it 
are  different,  which  is  precisely  the 
case  of  Rice  v.  Shuie.  Rule  absolute. 
So  in  Evans  v.  Lervis,  Exchequer,  East. 
Tenp,  1794,  M SS.  which  was  an  action 


againdt  defendant  as  drawer  of  a  bill  of 
exchange.  On  non  assumpsit  pleaded, 
it  appeared  in  evidence  ftt  the  trial, 
that  the  bill  was  drawn  by  the  defend- 
ant and  another  jointly.  It  was  ob- 
jected that  there  was  a  variance  be-* 
tween  the  bill  proved,  and  the  bill 
declared  upon  ;  and  the  judge  inclined 
to  that  opinion,  but  permitted  the 
cause  to  proceed,  with  liberty  for  the 
defendant  to  move  for  a  new  trial.  A 
verdict  being  found  for  the  plaintiff,  a 
rule  was  obtained  to  shew  cause  why 
it  should  not  be  set  aside.  On  shewing 
cause,  the  court  was  clearly  of  opinion 
that  there  was  no  variance  between  the 
bill  of  exchange  proved  and  that  which 
was  declared  upon ;  but  the  defendant 
should  have  pleaded  in  abatement  that 
another  person  drew  the  bill  jointly 
with  the  defendant,  who  is  still  alive ; 
and  that  the  case  fell  directly  within 
the  reason  and  authority  of  WhelpdaU?% 
case,  5  Rep.  119.  1  Saund.  29L  Ca- 
bell Y.  Vaughan.  5  Burr.  2611.  Rice 
y.  Shule.  2  Blac.  947.  Abbot  v.  Smith. 
Cowp.  832.  Rees  v.  Abbott.  Rule  dis- 
charged. \d]  •  The  same  rule  applies, 
where  the  action  is  founded  upon  matter 
ex  quasi  contractu  ;  and  therefore,  if  an 
action  be  brought  against  one  only  of 
several  persons  upon  a  matter  founded 
in  contract,  though  the  form  of  the 
action  be  case  for  malfeasance  or  non- 


\d\  So  where  one  of  two  joint  con- 
tractors is  dead,  the  survivor  may  be 
sued  without  any  mention  being  made 
of  the  deceased  party.  1  B.  &  A.  29. 
Richards  v.  Heather^  over-ruling  in  this 
respect  6  T.  R.  363.  Spalding  y.  Mure ; 
and  under  the  same  count  the  plaintiff 
may  recover  a  debt  due  from  the  de- 
fendant as  survivor,  and  another  due 
from  him  individually*  Ibid.  Neither 
in  declaring  on  a  bill  of  exchange  ac- 
cepted by  the  defendants  and  another 
person  since  deceased,  is*it  any  vari- 


ance that  the  deceased  person*s  name 
is  wholly  omitted.  1  B.  &  A.  224. 
Mounistephen  v.  BrooJce. 

But  where  the  other  joint-contractor 
is  living,  although  he  be  personally  dis- 
charged, the  omission  of  his  name  is 
matter  of  plea  in  abatement.  See  ante, 
p.  207  a.  note  [t].  So  the  defendant 
may  plead  a  secret  partnership  between 
himself  and  others  in  abatement,  al- 
though the  plaintiff  had  Vior  means  of 
knowing  of  the  partnership.  1  Marsh, 
246.  Dubois  v.  Ludert.  5  Taunt.  9.  S.C. 
M  m  2 
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feasance,  and  (he  plea  not  guilty,  yet  the 
defendant  must  plead  It  in  abatement. 
Carth.  62f  63.  Boson  v.  Sandford. 
6  Term  Rep.  369.  Buddie  v.  fVillson. 
And  agreeable  to  these  authorities  it 
was  holden  in  the  case  of  Powell  v. 
LatfloHf  2  Bos.  &  Pull.  New  Rep.  365«» 
thati  to  an  action  on  the  case  in  the 
form  of  tort  against  one  of  several  joint 
owners  of  a  ship  for  not  safely  convey- 
ing goods  which  had  been  delivered  to 
him  by  the  plaintiff  for  that  purpose, 
the  defendant  may  plead  in  abatement 
that  the  goods  were  delivered  to  him 
and  his  partners  jointly,  and  that  his 
partners  are  not  sued:  although,  in- 
deed, in  Gwett  v.  Radnidge^  3  East, 
62,  which  was  an  action  against  three, 
wherein  the  plamtiff  declared  that  they 
had  the  loading  of  a  hogshead  of  treacle 
of  the  plaintiff's  for  a  certain  reward  to 
be  paid  to  one  of  them,  and  a  certain 
other  reward  to  the  other  two,  and  that 
the  defendants  so  negligently  conducted 
themselves  in  the  loading,  &c.  that  the 
hogshead  was  damaged,  it  was  decided 


that  the  gist  of  the  action  was  tbe 
tort  and  not  the  contract^  out  of  which 
it  arose ;  and  therefore  that  on  the  plea 
of  not  guilty,  two  being  acquitted, 
judgment  might  be  had  against  tbe 
third  who  was  found  guiky;  and  die 
court  seemed  to  deny  the  cases  of 
Boson  and  Sandjfinrdf  and  Buddie  t. 
Wilton.  But  the  court  of  C  P.  in  the 
before  cited  case  upheld  the  authority 
of  those  two  cases,  and  in  truth  over- 
ruled the  case  of  Gofvett  v.  Radnidge.  [e] 
But  if  several  persons  jointly  commit 
a  tort,  the  plaintiff  has  his  election  to 
sue  all  or  any  number  of  the  parties ; 
because  a  tort  is  in  its  nature  the  sepa- 
rate act  of  each  individual ;  and  there- 
fore in  actions  ex  ddictOf  such  as  tres- 
pass, trover,  case  for  malfeasance  and 
the  like,  against  one  only,  for  a  tort 
committed  by  several,  he  cannot  {dead 
it  in  abatement,  or  in  bar,  or  give  it  in 
evidence  on  the  general  issue.  A  plea 
in  abatement  can  oidy  be  in  those  cases 
where  regularly  all  the  parties  ought  to 
be  jbined,  and  not  where  the  plaintHF 


le2  See  also  2  New  Rep;  454.  Max 
v.  Robertt.  S.  P.;  but  that  judgment  was 
reversed  in  K.  B.  on  other  grounds. 
12  East,  89.  And  in  K.  B.  on  a  de- 
claration in  case,  alleging  a  deceit  to 
have  been  practised  on  the  plaintiff  by 
means  of  a  warranty  made  by  the  two 
defendants  on  9l  Joint  sale  of  sheep,  the 
plaintiff  cannot  recover  against  one  on 
proof  of  a  separate  sale  and  warr^mty ; 
the  action,  although  laid  in  tort,  being 
founded  on  contract.  12  East,  452. 
Weall.  V.  King  and  another.    See  also 

2  Marsh.  485.  Green  v.  Greenhank,  and 

3  Brod.  &  Bing.  54.  Bret^erton  v.  Wood. 
From  all  the  cases,  and  especially  that 
last  cited,  the  principle  appears  to  be 
this  t  that  where  the  action  is  maintain* 
able  for  the  tort  simply  without  refer- 
enje  to  any  contract  made  between  the 
parties^  no  ^dvimtif  «  ean  be  taken  of 


the  omission  of  some  defendants,  or  of 
the  joinder  of  too  many,  as  for  instance 
in  actions  against  carriers,  which  are 
grounded  on  the  custom  of  the  realm. 
But  where  the  action  is  not  maintain^ 
able  without  referring  to  a  contract  be- 
tween the  parties,  and  laying  a  previous 
ground  for  it  by  showing  such  contract, 
there,  although  the  plaintiff  shapea  his 
case  in  tort,  he  shall  yet  be  li^le  to  a 
plea  in  abatement,  if  he  .omit  any  de- 
fendant, or  to  a  nonsuit,  if  he  join  too 
many :  for  he  shall  not  by  adopting  a 
particular  form  of  action  alter  the  sita- 
ation  of  the  defendant*  Go  this  last 
ground  undoubtedly  the  case  of  Grem 
y.  Greenbank  was  detenained,  m  whidi 
it  was  held  that  infancy  was  a  good 
plea  to  an  action  on  the  case  oa  a  war- 
ranty» 
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ffuiy  join  them  all  or  not  at  hit  election. 
11  H.  7. 6.  a.  Bro.  Trespaas,  488.  &  C. 
Bro.  Respooder,  68.  Carth.  171.  Rich 
r.PUkingkm.  IbicLd94.  CkUdv.SamU. 
llnd,  861.  Bastard  V.Hancock.  1  Show. 
29*  5Burr.261S.  Ricev.Shuie.  5  Term 
Rep*  649.  MUckdi  v.  TarbuU.  Com. 
Dig.  Abatement  (F.  8 ).  [/]  However 
it  is  said,  that  if  tlie  plaintifF  himself 
shews  in  his  declaration  or  other  plead- 
ing that  the  tort  was  jointly  done  by 
the  defendant  and  A.  B.,  the  action 
shall  abate  ;  2H.  7. 16.  b.  1  Leon.  41. 
Hemly  and  Sroa<t^  case  ;  Hob.  164. 
CokY.B9$hop  of  CovmUryx  Ibid.  199k 
Bridkhmd  v.  ArchbUkop  qf  York;  but 
there  does  not  seem  to  be  any  good 
ground  for  this  distinction,  and  it  seems 
oonttwy  to  the  case  of  ChUdv.Sandtj 
1  Salk.  82. :  and  the  case  of  Addison  ▼• 
Overend,  6  Term  Rep.  766.  lately  de-> 
cidedy  seems  to  hare  properly  OTor- 
ruled  the  above  distinction.  And  it  was 
always  held^  thatif  thedeclaraffon  only 
stated  that  the  defendant,  simulcum  qui- 
husdam  ignoHSf  did  the  wrong,  the  ac* 
tton  shall  not  abate.  8  H.  5.5.  a.  1 1 H. 
7*  6.  a.  ^erFrwoieke,  1  Leon.  41.  5Bac. 
Abr.  193.  There  is  also  a  distinction 
between  personal  actions  of  tort,  and 
such  actions  when  they  concern  real 
property.  TTherefore  if  one  tenant  in 
common  only  be  sued  in  trespass,  tro- 
ver, or  case,  for  any  thing  respecting 
the  land  held  m  common,  he  may  plead 
the  tenancy  in  common  in  abatement, 
7  Hen.  5.H.  6.  per  Skrene.  Bro.  Action 
sur  le  Case,  32.  Jointenancie,  12.-  Clif. 
Ent.  7.  pi.  16.  Ibid.  23.  pi.  60.  Lib. 
Plac.  2.  pi.  11.  Com.  Dig.  Abatement 
(F.  6»)  5  Term  Rep.  651.  MitckeUr. 
Tariutt. 

Before  I  quit  this  head  it  may  not  be 
improper  to  take  notice  of  actions  upon 
joint  $nd  several  bonds.  It  has  been 
juniy  observed,   S  Term   Rep.  762. 


StreatfieUv.  HaUiday^  **  that  if  three  be 
**  homdjoinily  and  severally  in  a  bond, 
**  the  obligee  cannot  sue  two  of  them 
**  only,  bat  must  either  sue  them  all  or 
*^  each  of  them  separately.    And,  it  is 
<*  added  that  though  that  doctrine  had 
<«  been  several  times  questioned,  yet  it 
*^  has  been  held  to  be  good  law  iron  the 
**  timeof  Lord  Coke ;"  and  it  mighthave 
been  said  from  the  time  of  Henry  VlII. ; 
for  in  27  H.  8.  6.   pi.  29.   in    debt 
against  two  upon  a  joint  and  several 
bond  made  by  threes  the  court  were  of 
opim'on  that  the  writ  was   not  well 
brought:   and  Fitxheriert  J.  dnrected 
the  counsel  for  the  defendant  to  make 
thereof  a  pleay  so  that  the  other  party 
may  haioe  his  answer;  which  was  done. 
By  the  words  "  cannot  sue  two  ^  them 
**  only/*  are  to  be  understood,  if  the  de- 
fendants make  a  proper  plea  according 
to  the  directions  of  Fitzherbert  in  the 
above-cited  case;  which  is,  by  pleading 
in  abatement  that  there  is  another  joint 
obligor,  and  not  that  the  defendant  can 
take  advantage  of  that  circumstance  in 
evidence  upon  non  estjactumf  any  more 
in  the  case  of  an  action  against  two  of 
three  obligors  on  a  joint  and  several 
bond,  than  in  the  case  of  one  of  two 
obligors  on  a  joint  bond.    It  i^  at  the 
election  of  the  obligee  to  consider  such 
a  bond  either  a  joint  or  several  one.    IS 
he  sues  one  or  each  of  the  obligors,  he 
acts  upon  it  as  a  several  bond.    If  he 
sues  all  of  them,  he  proceeds  upon  it  a^ 
a  joint  bond.    If  he  sues  two  only  of  the 
three,  he  still  proceeds  upon  it  as  a 
joint  bond ;  for  he  can  only  sue  one  or 
each  of  them  upon  a  several  bQnd.    If 
the  obligee  elect  to  proceed  upon  it  as 
^  joint  bond,  there  is  no  difference  be- 
tween suing  two  only  of  Mreie  joint  obli- 
gors, and  one  only  of /too  joint  obligors. 
In  either  case 'advantage  can  only  be 
taken  of  the  omission' by  a  plea  in  abate* 


[/]  6  Taunt.  29.   Sutton  v.  Clarke. 


I  Marsh.  429.  S.  C. 
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meht.  10  H«  7«  16.  per  Kehle^  to  which 
^nan  C.J.  agreed.  Bro.  Obligatioii»94. 
See  12  H.4.  21.  b.  pi.  12.  Bro.  Dette, 
69.  &  C.  where  this  matter  was  pleaded 
in  abatementi  and  the  writ  quashed.    I 
have  dwelt  the  longer  upon  this  ^oint, 
becaosea  distinctionhas been  sometimes 
taken  between  the  case*  where  one  only 
of  two  or  more  persons  is  sued  upon  a 
joint  bondy  and  hoo  only  or  three  or  more 
upofl  ^  joint  and  teveral  .honA.    The 
case  of  Gaulton  v.  Chalinerand  Wilkin'* 
iOtif  Stafford  Lent  Assizes,  17d4f,  seems 
to  have  been  ruled  upon  this  distinction* 
That  was  debt  gainst  the  two  defend- 
ants»  upon  a  joint  and  several  bond,  given 
by  them  and  one  Joseph  Gibson^  to 
which  they  pleaded  non  estjadum.    It 
was  proved  on  the  trial,  that  Gibton 
executed  the  bond ;  upon  which  it  was 
objected  that  the  action  was  not  pro- 
perly brought — that  it  was  neither  upon 
a  joint  or  several  bond ;  and  the  plain- 
tiff was  nonsuited,  with  leave  to  move  to 
set  the  nonsuit  aside  without  costs ;  and 
in  Easter  term  following  it  was  set  aside 
widiout  argument   upon    the    ground 
abovie^mentioDed.  [g\    So  mudi  of  ac- 


tions against  one  only  of  sevend  pei«oii# 
liable. 

Let  us  next  consider  the  case  of  ac- 
tions by  one  of  several  persons  entitled* 
1.  Wit\\  xes^tct  to  bands  or  deeds.  All 
the  obligees  or  covenantees,  if  alive, 
ought  to  join  in  the  action ;  and  if  dead^ 
that  fact  should  be  averred  in  the  de^ 
daration.  S6  H.  6. 16»  5  Rep.  la  b. 
SUngsbt^scaae*  Ante,]55«  Eeclestonr, 
Clipsham.  Yelv.  177.  1  Vent.  5*. 
Livetv.  Staneforihy  cited  there.  1  Std. 
288.  Osborne  v.  Crosbem.  Ibid.  iSXK 
3  Bac.  Abr.  696.  Lill.  Ent.  165.  Lib. 
Plac.  115.  pi.  15.  1  Broira.  Enu  163. 
pi.  25.  But  if  one  only  sues,  there  is 
a  difference  of  opinion  in  some  books 
respecting  the  mode  of  taking  advantage 
of  it.  In  some  cases,  it  is  said,  that  the 
defendant  must  crave  oyer  of  the  bond 
or  deed,  and  demur  generally :  unless 
it  appear  in  the  declaration  that  there  is 
another  obligee  or  covenantee  living, 
for  then  it  may  be  taken  advantage  of 
on  demurrer,  or  in  arrest  of  judgment. 
All.  4L  Holdwich  v.  Chafe,  2  Str.  146. 
Vernon  v.  Jeffhys.  Bull.  Nisi  Pri.  158. 
Com.  Dig.  Abatement   (£.12.)      In 


[g2  See  also  2  Taunt.  254>.  South  v. 
Tanner  and  another^  where  a  nonsuit  on 
similar  grounds  was  set  aside.  Where 
a  naked  power  only  is  conferred  by  an 
instrament  without  any  interest,  as  by 
a  power  of  attorney  to  several  persons 
jointly  aiid  severally  to  deliver  seisin, 
it  cannot  be  executed  by  two  out  of 
three.  Co.  Litt.  181.  b.:  but  if  a  con- 
trary intention  caA  be  collected  from 
the  words  of  the  instrument,  the  court 
will  construe  it  accordingly :  therefore, 
ivhere  a  power  of  attorney  was  given  to 
fifteen  persons  jointly  and  separately  to 
execute  such  policies,  as  they  or  any  of 
them  should  think  fit,  the  court  held 
that  the  latter  words  controuled  the  for-^ 
mer,  and  that  an  execution  of  a  policy. 


by  four  was  good.  5  B.  &  A.  62S' 
Guthrie  v.  Armstrong.  1  Dowk  &  Ryl. 
24-8.  S.  C. 

A  plea  that  one  of  the  plaintifis  is 
liable  as  a  co-contractor  with  the  de- 
fendant is  a  good  plea  in  bar.  2  Bos.  h 
Pull.  120.  Mainwaringr.Netxmran,  And 
where  an  individual  is  a  common  part- 
ner in  two  houses  of  trade,  no  action 
can  be  brought  by  the  one  house  against 
the  other  upon  any  transactions  which 
take  place  between  them  whilst  suck 
individual  is  a  common  partner,  and 
that  whether  the  action  be  attempted  to 
be  brought  in  his  lifetime,  or  after  his 
death.  6  Taunt.  597.  Bosanqu^r. 
Wray.  1  B.&A.  664.  De  Tastet  i^ 
Shaw. 
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others^  that  the  defendant  can  only 
plead  it  in  abatement,  it  being  no  vari- 
ance. AIL  41.  5d  Resolution.  Com. 
Dig.  Abatement  (E.  12).  See  Clift.  8. 
pi*  1 9.  But  these  last  cases  do  not  seem 
to  be  Jaw.  If  the  fonner  be  the  right 
opinion,  (which  it  certainly  is)»  it  seems 
that  the  defendant  may  ako  take  advan* 
tage  of  it  upon  non  est  factum ;  for  as 
the  demurrer  upon  tlie  oyer  is  founded 
on  the  variance  between  the  deed  de- 
clared upon,  and  the  real  deed,  it  seems 
perfectly  clear,  that  the  variance  will  be 
equally  fatal  upon  non  tf</yac^«j9t.  How- 
ever, it  seems  to  be  fully  settled,  that  all 
the  obligees  must  join  in  the  action,  and 
the  death  of  any  of  them  be  alleged  in 
the  declaration.  For  if  it  appears  upon 
the  face  of  the  pleading  that  there  are 
other  obligees,  it  is  fatal  upon  demurrer 
or  in  arrest  of  judgment.  Seeante»154. 
EccUiton  and  mfe  against  Clipshanif 
note  (1)^  and  the  authorities  there  cited. 
So  with  respect  to  actions  by  one  of  two 
or  more  joint  covenantees.  Ibid.  The 
same  point  was  also  determined  in  C.B. 
Trinity  term  S7  Geo.  3.  Scoitv.  Godwin, 
1  Bos.  &  Pull.  67.f  where  it  was  held 
upon  demurrer,  that  if  the  reversion 
upon  a  lease  for  years,  in  which  the  les- 
see covenanted  to  repair,  be  assigned  to 
two  persons  as  joint  tenants,  one  alone 
cannot  bring  an  action  of  covenant 
against  the  lessee  for  not  repairing,  but 
both  must  join  in  the  action,  and  the  les- 
see is  not  bound  to  take  advantage  of 
the  omission  by  a  plea  in  abatement. 

2.  With  respecttocon^rac/<  not  under 
seal,  whether  in  writing  or  by  parol. 
A  distinction  has  been  taken  between 
actions  of  assumpsit^  and  actions  of  tort ; 
in  the  fonner  case,  if  one  only  of  seve- 
ral persons  who  ought  to  join,  bring  the 
action,  the  defendant  may  take  advan- 
tage of  it  on  non  assumpsit,  but  in  the 
latter  he  must  plead  it  in  abatement. 
i  Show.  105.  Boson  y.Sandford,  per 
HoU  C.  J.  Skin.  640.  Dockwray  v.Dici- 


«iuofi.  2.  Str.S20'  Legtisev.Champante. 
2  Term  Rep.282.  Graham  v.  Robertson. 
And  this  distinction  is  universally  adopt- 
ed. However,  it  may  not  be  improper 
to  observe  as  *to  assumpsit  by  one  only, 
that  at  the  time  when  most  of  the  cases 
upon  this  subject  were  decided,  the  same 
rule  extended  as  well  to  defendants  as 
to  plaint^.  The  rule  in  both  cases 
was  founded  upon  the  same  reason,  that 
that  the  contract  proved  was  not  the 
same  with  that  in  tlie  declaration.  Skin. 
640.  2  Str.  8S0.  But  as  soon  as  it  was 
decided  in  the  cnaeof  Rieev^ShutSy  and 
the  other  cases  which  followed  it,  that 
leaving  out  one  of  the  joint  contractors 
did  not  vary  the  contract,  one  would: 
have  thought  that  the  aame  principle 
would  be  applied  to  the  case  of  persons 
with  whom  Uie  contract  was  made.  If 
the  contract  be  still  the  same,  notwith- 
standing one  of  the  persons  who  ought 
to  be  joined  is  omitted,  upon  what  prin- 
ciple is  it  that  the  contract  is  not  the 
same,  if  one  of  the  persons  who  ought  to 
join  be  omitted?  Perhaps  it  may  be 
objected,  that  by  this  means  the  plain- 
tiff and  the  defendant  are  not  upon  equal 
terms;  that  in  an  action  against  one 
only  he  necessarily  knows  all  the  persons . 
liable;  but  in  actions  Ay  one  only,  the 
defendant  may  often  not  know,  nor  be 
able  to  know,  what  persons  ought  to 
join.  But  in  answer  to  this,  it  should 
always  be  remembered  that  the  rule  is 
founded  upon  the  supposed  variance  be- 
tween the  contract  proved  and  the  con- 
tract laid,  and  not  upon  any  inconve- 
nience or  convenience  to  the  parties. 
As  to  the  knowing  of  the  persons,  the 
cases  above  referred  to  respecting  de- 
fendants, have  decided  that  this  circum- 
stance is  immaterial ;  and  as  to  the  con* 
venience  or  inconvenience  of  the  thing, 
it  should  seem  more  convenient  that  the 
parties  should,  after  issue  joined,  pro- 
ceed upon  the  merite,  than  that  the 
defendant  should  be  allowed  to  nonsuit 
Mm  4 
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Cabell  versit^  Vaughan. 


the  plaintiff  upon  a  mere  mattei'  of  form. 
S^e  10  Ed.  4. 5.  pi.  10. 8.  pi.  21.  Com. 
t)ig«  Abatement  (£.12.).  However, 
tbe  settled  distinction  is  as  I  have  before 
ipentionedi  and  it  must  be  left  to  tlie 
operation  of  time  and  the  same  good 
sense  as  at  last  prevailed  in  Rice  v.  ShtUe 
respecting  defei^dantSy  to  do  away  a 
distinction  which  ^eems  to  .me  to  have 
no  principle  for  its  foundation.  [A3 
3.  In  actions  by  axecutorsy  they  ought 
all  to  join;  Bro.  Executors,  88 ;  though 
some  be  within  the  age  of  seventeen 
years.;  Wentw.95.  Yelv,  ISO-   Smiihv. 


SmUh ;  or  have  not  proved  die  will ; 
1  Salk.  3.  Brookes  v.  Stroud ;  or  lefused 
before  the  ordinary.  9*  Hep.  37  a.  Hem' 
sloe's  case.  But  if  one  only  bring  an 
action,  either  of  debt  upon  bond,  or 
assumpsit  as  well  as  tort,  it  seems  set- 
tled that  the  defendant  can  only  take 
advantage  of  it  by  pleading  in  dmte- 
ment,  after  oyer  of  the  probate^  that 
the  other  executor  fftentioned  therein  is 
aUve  not  named*  If  the  defendant  plead 
the  general  issue,  he  is  too  late — be 
cannot  then  come  at  the  fact  of  these 
being  another  executor.    An  execulor 


[h]  In  tlie  case  c^ Snellgrome^.  Hunt^ 
1  Chitty's  Rep.  71.  the  point  here  dis- 
cussed by  the  learned  Serjeant  was  fully 
considered  by  the  court  of  K.  B.,  and  the 
distinction  hetyfeenptaifOigfs  wad  defend' 
ants  was  upheld :  rather,  it  should  seem, 
upon  the  ground  of  the  plaintiff's  ne- 
cessary knowledge  of  his  partners,  than 
upon  any  variance  in  the  contract.  See 
also  4*  B.&A.  374.  Jell  v.  Douglas, 
Where  it  was  held,  for  the  same  reason, 
that  a  plaintiff  suii^  on  a  contract  made 
with  himself  and  a  deceased  partner, 
must  describe  himself  as  surviving  part- 
ner in  the  declaration.  The  nonjoinder 
by  the  plaintiff  of  a  dormant  partner, 
whose  name  does  not  appear  to  the 
world,  is  held  not  to  be  matter  of  non- 
suit. 2  Esp.  N.  P.  C.  468.  Leveck  v. 
Shajloe.  2  Taunt.  325.  Lloydv.Arch- 
bovde  and  Maxvm^ny.GiUeit*  Ibid,  in 
not.  But  the  ostensible  partner  who 
made  the  contract  may,  if  he  please, 
join  dormant  partners  with  himself  as 
co-plaintiffs;  4B.&A.  437.  Skinner  and 
others  y.  Stocks ;  and  in  such  case  the 
defendant  will  be  at  liberty  to  set  off 
any  debt  which  may  be  due  to  him 
^om  the  ostensible  partner.  2  Esp. 
N.  P.  C.  468.  Stace^  v.  Decy,  If,  how- 
ever, the  ostensible  partner  have  repre- 
sented the  subject  matter  of  the  con* 
tract  as  his  separate  pr.operty,  his  part- 


ners are  bound  by  such  representation. 

1  M.&  S.  249.  Lucas  and  others  v.  De 
la  Cour.  In  the  cases  ofLhydv.  Arch- 
botole  and  Matoman  v.  Gillett,  it  was 
held  that  a  dormant  partner  not  joined 
in  the  action,  might  be  called  as  a  wit- 
ness for  the  plaintiff,  upon  the  ground 
that  he  could  not  be  joined  as  a  co- 
plaintiff:  but  the  case  of  Skinner  ▼. 
^^oc^«  having  determined  that  a  dor- 
mant partner  mp.y, be  joined,  it  seems 
to  follow  that  he  cannot  be  called  as 
a  witness.  Partners  are  in  the  natare 
of  agents  for  each  other,  and  as  it  has 
never  been  held  that  a  principal,  wbo 
might  himself  have  sued,  can  be  called 
as  a  witness  for  the  plaintiff  in  an  action 
brought  by  his  agent  respecting  tbe 
property  of  the  principal ;  so  it  should 
seem  that  in  an  action  by  the  ostensible 
partner,  a  dormant  partner  who  might 
have  been  joined  cannot  be  called  as  a 
witness  for  the  plaintiff.  Where  die 
name  of  a  person  is  held  out  to  the 
world  as  one  of  the  members  of  a  firtn, 
he  must  be  joined  as  a  co-plaintiff; 

2  Camp.  302.  Guidon  v.  Robsou ;  unless 
It  be  distinctly  proved  that  he  has  no 
interest  in  tbe  firm.  5  Esp.  199.  Par- 
sons v.  Crosby.  14  East,  210.  Teedr. 
Elmorthy.  1  Stark.  25;  *  Glossop  r. 
Colman,  per  Lord  EUenborough  C-J. 
confirmed  by  the  court  of  king's  bench. 
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i»  appointed  by  the  will,  and  therefore 
it  is  necessary  to  pray  oyer,  and  set  it 
out  in  order  first  to  shew  that  fact, 
and  then  to  aver  that  he  is  alive ;  but 
the  defendant  need  not  aver  that  he 
adminisiered.     41  Ed.  3. 22.  a.  pi.  10. 
S.C.  Bro.  Executor,  27.    Yelv.  ISO. 
SmM V. Smith fMt.BMLU.  ConwDig. 
Abatement  (E.  13.)     But  idiere  the 
defisndant  pleads  in  abatement  that  he 
has.  one  oi  more  co-executors  who  ought 
to  be  joined,  he  must  aver  not  only  that 
he  is  alive,  but  that  he  adtninisteredt  be« 
cause  it  is  only  necessary  to  sue  so  many 
of  the  executors  as  have  administered. 
Bro.  Executors,  20.  88.    Wentw.  25. 
1  Lev.  161.  SwaUe/w  v^  Embersm.  Clift. 
Ent.15.  pL36,37.  Lib.  Plac.l.  pi.  8. 
Com.  Dig.  Abatement  (F.  10).  WilWs 
Rep.  42.  Alexander  Vn  Mamman.    If  a 
debtor  makes  his  creditor. and  another 
bis  executors,  and  the  creditor  never 
intermeddles,  but  refuses,  he  may  bring 
an  action  against  the  other  executor. 
Sir  W.  Jones,  345.  Dorchester  v.  Webb. 
3  Term  Rep.  557*    Rawlinson  v.  Shatv. 
4.  With  respect  to  actions  oitort,  such 
as  trespass  quare  dausunif  or  for  taking 
goods,  trover,  case  for   malfeasance, 
misfeasance,  or  nonfeasance,  and  such 
like  actions  of  iortf  it  seems  fully  and 
clearly  established  that  if  one  only  of 


two  or  more  joint  tenants,  parceners, 
tenants  in  common,  partners,  executors, 
assignees  of  bankrupts,  and  others  wh» 
regularly  ought  to  join,  bring  any  suck 
actions,  the  defendant  must  plead  the 
omission  in  abatement,  and  cannot  give 
it  in  evidence  on  the  general  issue,  or 
in  any  other  way,  or  by  pleading  in  bar, 
or  in  arrest  of  judgment,  or  thongh  the 
matter  be  found  specially,  or  appear 
upon  the  face  of  the  declaration,  or  any- 
other  pleading  of  the  plamtifF.  2  Vin.  59. 
pi.  21. 25, 26,  27.  Cro.  Eliz.  554.  Deer- 
ingy.Moor*  Latch,  152, 153.  Harman 
V.  JVhiichho)  per  .A>»^«  justice.    1  Mod. 
102.   BlaMorough  v.   Graves.    S.  C. 
cited  in  Cartb.  36.  Boson  y.Sandford. 
1  Show.  29*  Ibid.  103. 2  Lev.  113.  Nel-^ 
fhorpe  V.  Dorrington^  Skin.  640.  Dock' 
^rayy.  Dickenson.    1  Salk.  32.    ChUd 
V.  SflfMb,  5tb  Resolution.  Ibid.  4.  Hay- 
iBoood  V.  Davis.   Ibid.  290.   Brawn  y. 
Hedges.   Brown  Ent.  8.  pi.  36.  Clift.7. 
pi.  23.  Lib.  Plac.  2.  pi.  11.  2Str.820. 
Leglise   v.   Champante.     5  Bac.  Abr. 
260,261.  Com.  Dig.  Abatement  (E.  8, 
9, 10.).  6  Term  Rep.  766.  Addison  y. 
Overendf  and  Bamardiston  y.  Giapman^ 
there  cited.  7  Term  Rep.  279.  Sedg-^ 
wnih  V.  Overend.  5  East.  420.  Blojcam 
V4  Hubbard.,  [t] 


[f]  And  see  post,  2Saund.  1 17.  note. 
Although  in  actions  of  tort  the  non- 
joinder of  a  co-plaintiff  is  matter  of  plea 
in  abatement  only,  yet  according  to  the 
distinction  taken  above,  p.  291  e.  & 
note  [e],  it  shoiddi^em,  that,  where 


the  action  is  substantially  and  necessa- 
rily founded  on  a  contract,  the^rm  of 
it  in  tort  will  not  prevent  the  plaintiff 
from  being  nonsuited  for  the  non-joinder 
of  other  persons  interested. 


c 

Case  44. 


Ferrall  versus  Shaen,  Mil.  S^  Bar. 

Paacb.  21  Car.  IL  Regis.    RoL  371. 

^»1"DE  it  remembered,  that  heretofore,  to  wit,  in  the  Mcmoiwdum. 
•*-'  term  o{  St.  Hilary  last  past,  before  our  lord  the 
king  at  Westminster  came  John  Ferrall  esquire,  by  John  Bead 


lAmdoHi 
to  wit. 
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Ferrall  versus  Sbaen. 


• FSRRALL 

V.  Shaen. 


DedantioD. 

•See  ante,  14 
note  (1).  Ben- 
nett T.  Fnkins. 


Bond  shewn 
into  court 


Plea, 
imparlanoe; 


defendant  pnys 
oyer  of  the  said 
bond  and  condi- 
tion. 

•  Seeante,  9  b. 
Jevena  t.  Har- 
ridge,  note  (1). 
post,  324. 
VealeT.Wamer. 

[298  ] 
The  condition 
set  out 


liis  attorney,  find  broaght  here  into  the  court  oF  our  said  lard 
the  king  then  there  his  certain  bill  against  Sir  James  Shaen 
knight  and  baronet,  otherwise  called  SAr  James  ^laen^  of  the 
city  of  Dublin  in  the  kingdom  of  Ireland^  knight  and  baronet, 
in  the  custody  df  the  marshal,  &c.  of  a  plea  of  debt ;  and 
there  are  pledges  of  prosecution,  to  wit,  John  Doe  and  Rickard 
Boe;  which  said  bill  follows  in  th^  words,  to  wit;  London^ 
to  wit,  John  Ferrall  esquire  *  complains  of  Sir  James  Shaen 
knight  and  baronet,  otherwise  called  Sir  James  Shaen,  of  the 
city  of  DuMin  in  the  kingdom  of  Ireland j  knight  and  baronet, 
being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  king  before  the  king  himself,  of  a  pleathat  he  render 
to  him  six  hundred  pounds  of  lawful  money  of  England^ 
which  he  owes  to,  and  unjustly  detains  from  him ;  for  this,  ti> 
wit,  that  whereas  the  said  Sir  James  on  the  25th  day  of  Mi^ 
in  the  19th  year  of  the  reign  of  our  lord  Charles  the  Second 
now  king  of  England,  &c.  at  London  aforesaid,  to.  wit,  in  the 
parish  <^  Si.  Mary4e^Bam  in  the  ward  <>(  Cheap,  by  his  cer- 
tain writing  obligatoiy,  sealed  with  the  seal  of  him  the  said 
Sir  James,  and  to  the  court  of  our  said  lord  the  king  now' 
here  shewn,  the  date  whereof  \s>  the  same  day  and  year, 
acknowledged  himself  to'  be  held  and  firmly  bound  to  the 
same  John  in  the  said  six  hundred  pounds,  to  be  paid  to  the 
said  John  when  he  should  be  thereunto  required:  yet  the 
said  Sir  James  (although  often  required)  hath  not  yet  paid 
the  said  six  hundred  pounds  to  the  SBm&John,  but  to  pay  the 
same  to  him  hath  hitherto  altogether  refused,  and  sUU  refuses, 
to  tlie  damage  of  him  the  said  John  of  forty  pounds ;  and 
thereof  he  brings  suit 

And  now  at  this  day,  to  wit,  on  Wednesdiy  next  after 
fifteen  days  of  Easter  in  this  same  term,  until  which  day 
the  said  Sir  James  had  leave  to  imparl,  and  then  to  answer, 
&c.  before  our  lord  the  king  at  Westminster,  come  as  well  the 
said  John  Ferrall  by  his  said  attorney,  as  the  said  Sir  James 
Shaen  by  John  Wanter  his  attorney;  and  the  said  Sit  Jawus 
defends  the  wrong  and  injury  when,  &c.  and  prays  oyer  erf" 
the  said  writing  obligatoi'y,  and  it  is  read  to  him,  &c.  (*) ;  he 
also  prays  oyer  of  the  condition  of  the  same  writing  obligatory, 
and  it  is  read  to  him  in  these  words,  to  wit:  ^'The  condition 
«  of  this  obligation. is  such,  that  if  the  above-bounden  Sir 
^^  James  Shaen  knight  and  baronet,  his  heirs,  executors,  or 
<^  administrators,  shall  and  do  well  and  truly  pay,  or  cause  to 
^<  be  paid  unto  the  above-named  JohnFerraU  esquii^  his  exe« 
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«<  cators,  administrators,  or  assigns,  the  &U  sum  of  tlireehun-  Fbrrall 
••  dred  pounds  of  good  and  lawful  money  ofEnglandj  on  the  ^^'  Shabw.^ 
**  five^and  twentieth  day  of  Fehnmry  next  ensuing  the  date  of 
*<  these  presents,  at  or  in  the  MiddLe^Temple^haU^  London^ 
*^  deducting  thereout  only  the  current  exchange  of  the  same, 
'^  if  any  shall  be  laid  out  for  the  exchange  thereof  from  Ireland 
*'  to  Englandj  then  this  obligation  to  be  void  and  of  none 
'<  effect,  or  else  to  be  and  remain  in  full  force  and  virtue/' 
Which  being  read  and  heard,  the  said  Sir  James  says,  that 
the  said  John  Ferratt  ought  not  to  have  or  maintain  his  said 
action  thereof' against  him,  because  he  says  that  the  said 
Johnf  after  the  making  of  the  said  writing  obligatory,  to  wit, 
on  the  10th  day  of  May  in  the  20th  year  of  the  reign  of  our 
lord  the  now  king,  to  wit,  at  London  aforesaid  in  the  parish 
and  ward  aforesaid,  corruptively  received  of  the  said  Sir  James 
thirty  pounds  of  lawful  money  of  England  for  the  forbearance 
of  the  said  three  hundred  pounds,  in  the  said  writing  obliga- 
tory mentioned,  for  one  whole  year,  to  wit,  from  the  said  2oth 
day  of  February  in  the  20th  year  aforesaid,  until  the  25th  day 
of  Fehmary  in  the  21st  year  of  the  reign  of  our  said  lord  the 
now  king,  which  is  beyond  the  rate  of  six  pounds  for  every 
hundred  pounds  for  one  whole  year  against  the  form  of  the 
statute  in  such  case  thereof  lately  made  and  provided,  whereby 
the  said  writing  obligatory  is  become  void ;  and  this  be  is  ' 
ready  to  verify:  wherefore  he  prays  judgment  if  he  ought  to 
be  charged  with  the  debt  aforesaid  by  virtue  of  the  said  writing 
obligatory,  &c.  *  [  294  ] 

General  demurrer,  and  joinder  in  demurrer.  Demurrer. 

But  because  the  court  of  our  said  lord  the  king  now  here  is  continiuuioe. 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king  at  Westminster.,  until  Wednesday  next  after  three 
weeks  of  the  HcXy  Trinifyj  ^o  hear  their  judgment  of  and  upon 
the  premises,  because  the  court  of  our  said  lord  the  now  king 
is  not  yet,  &c;  at  which  day  before  our  lord  the  king  at 
Westminster  come  as  well  the  said  John  as  the  said  Sir  James^ 
by  their  said  attornies,  whereupon  all  and  singular  the  premises 
being  seen,  and  by  the  court  of  our  said  lord  the  king  here 
fully  understood,  and  mature  deliberation  thereupon  had,  it 
seems  to  the  court  of  our  lord  thp  kin^  that  the  said  plea  of 
the  said  Sir  James,  in  manner  and  form  aforesaid  abov^ 
pleaded^  and  the  matter  in  the  same  contained^  are  not  suifi- 
<cient  in  law  to  barhim  the  sakl  Jphn  frooi  having  his  said  ac* 
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Fberall  tion  agaiiist  the  aud  Sir«/iiiii€5:  therefore  it  is  oonsideredy 
V.  Shakn,  ^  iiiiii  ^Q  3qJ^  jji^h  jo  recover  against  the  said  Sir  «7a»ey  hb 
Judgmeat  ^^  ^^''^  <^^  '^  ^<!^ty  shillings  for  his  damages  which  he 
has  sustained,  as  well  on  occasion  of  the  detention  of  that 
debt,  as  for  hb  costs  and  charges  by  him  about  his  suit  in  that 
bdialf  expended,  to  be  adjudged  to  him  the  said  J(An  by  the 
eourt  of  our  said  lord  the  king  now  here  with  his  assent 
And  the  said  Sir  James  in  mercy  &c.  (1). 

(1)  See  similar  entries  of  a  judgment  Hodsden  v.  Harridge*  Co.  Ent.  126.  b. 

in  debt  for  the  plaintiff  on  demurrer  to  pL  10.  127.  a.  b.    Ibid.  129.  b.  pi.  11. 

the  plea,  ante,  215.    Doughty  v.  Neal.  Ibid.  ISO.   pi.  13.    Xrafiii*8  case#    Ibid. 

281.    Duppa  V.  Afffyo.    2  Saund.  64f.  131, 132.    Ibid.  139.  b.  pi.  19. 


Case  44.  Ferrall  versus  Shaen,  Knight  and  Baronet. 

A  bond  good      T\EBT  upon  bond  dated  24th  ofdSay  in  the  19th  year 

JJ^J^^Tb**^     "^  ^^  ^^  "^^  ^^^'     ^**®  defendant  prayed  oy»  of  the 
subsequent        Condition,  which  is  for  the  payment  of  300/.  on  the  25th  of 
SlJ^^bStAe'      February  in  die  20th  year  of  the  now  king.      And  upon  oyer, 
obUgee  is  there-  the  defendant  pleaded  in  bar  that,  after  the  making  of  the 
£3^  tt»^*  writing  obligatory  aforesaid,  to  wit,  on  the  10th  of  May  in 
latter  clause  of    the  20th  year  of  the  now  king,  the  plaintiff  corrupdvely  re- 
^CaTsTc.  13.  ceiv^  '^i^  ^^  defendant  30f.  for  ddaying  the  day  of  pay- 
m^it  of  the  said  30(tf.  for  one  wh<de  year,  namely,'  from  the 
said  25th*of  February  in  the  20Ui  year,  until  the  25th  of  Fe- 
brtiary  in  the  21st  year,  which  is  beyond  the  rate  of  six  pounds 
in  the  hundred  pounds  for  a  year,  against  the  form  of  the 
statute,  whereby  the  writing  obligatory  aforesaid  became  yoirf; 
and  this,  &c. :  wherefore^  &c. :  upon  which  the  plaintiflT  de- 
murred in  law. 
[  295  ]         And  it  was  adjudged  for  the  plaintiff  that  the  plea  was  not 
«  13  Csr.  3.       good ;  for  the  new  statute  of  usury  (*)  says,  that  <<  all  bonds, 
c.  13.  n  ^^  ^f  payment  of  any  principal  or  monqr  to  be  lent,  or 

M  covenanted  to  be  performed,  upon  or  for  any  usury,  where- 
*<  vapaa  or  wherd)y  there  shall  be  reserved  or  taken  above  the 
^  rate  of  six  pounds  in  the  hundred  by  the  year,  shall  be  ut- 
^  terly  void:*^  so  that  the  bond,  which  is  void  by  tliis  clause^ 
ought  to  be  for  payment  of  money  upon  or  for  usury :  but  here 
tfie  bond  was  not  for  payment  of  money  upon  or  for  usury, 
but,  for  any  thing  which  appears  to  the  contrary,  it  was  made 
for  the  payment  of  a  just  debt,  and  so  the  bond  was  good 
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when  it  was  made.  Then  an  usurious  contract  afterwards 
cannot  make  the  bond  void  which  was  good  at  the  time  when 
it  was  made.  But  it  is  true  that  by  such  usurious  contract 
the  plaindiFhas  forfeited  the  treble  value  by  the  latter  clause 
of  the  statute,  but  the  bond  will  not  be  thereby  void  as  is 
above  mentioned,     Qjiod  nota  (1). 

Jones  and  Saunders  of  counsel  with  the  plaintiff. 
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FSRRALL 

V.  Sharn. 


(1)   The  defence  intended  to  bavie 
been  set  up  in  this  case  wa8>  that  the 
contract  itself^   upon  which  the  bond 
was  given,  was  illegal.    But  in  order  to 
support  it,  the  plea  should  have  stated 
an  usurious  contract  tU  the  titnethe  bond 
tvas  made,  and  that  it  was  made  in  pur- 
suance of  such  usurious  contract;  for  if 
it  tnere  legal  at  that  time^  no  subsequent 
event  can  make  it  usurious.     In  Sir 
T.  Baym.  196.  Res  v.  Alien,  TwysdenJ. 
took  a  difference,  upon  the  two  clauses 
in  the  sUtute  12 Car. 2.  c.  IS.;  which 
is  confirmed  by  all  the  authorities  an- 
cient and  modemi  that  if  the  lender 
contracts  for  greater  interest  than  the 
statute  allows,  so  that  the  agreement  is 
corrupt  at  the  time  of  the  loan,  all  the 
assurance  is  void;  but  if  he  contracts 
finr  no  more  than  the  statute  allows,  but 
will  afterwards  (that  is,  upon  a  subse- 
quent  agreette«t)  take  more,  the  assur- 
ance is  not  void,  but  the  party  shall 
forfeit  the  treble  value;  S.C.  IMod. 
69-    1  Vent.  38.;  and  herewith  agree 
the  following  cases:  4  Burr.  2253.  Abra- 
hams  V.  Bunn*     Cowp.  114.    Flower  v. 
Edtoards,  per  Lord  Mansfield,  Doug. 
237.  Fisher  v.  Beasky.    3  Wils.  261. 
Lloj^  V.  Williams.    S.C.  2  Black.  792. 
3  Term  Rep.  538,  589;i    Tate  v.  WeO- 
ings,  per  Butter  J.  1  Hawk.  P.  C.  247. 
8.  12.  fo.  edit.    2  Mod.  307.  Ballard  v. 
Oddey.  Cro.Eliz.  20.  Pollard  y.  Scholy. 


1  Leon.  96.  Sir  Wollaston  Dixie*s  case, 
per  Gent  Baron.  3  Leon.  205«  Bodjf 
and  TassdFs  case.  3  Keb.  142.  Bad- 
le^  V.  Manning.  7  Mod.  119.  Qjiteen  v. 
Setoel,  alias  Beaus,  per  Holt.  Bentley  v. 
Cooke,  per  Lord  Kenton,  Sittings  at 
Westminster  after  Michaelmas  term 
1788.  Com.;Dig.  Usury  (B).Ibid.(C).  [a] 
But  the  taking  of  usm'ious  interest  is 
primd  facte  evidence  that  it  was  re- 
ceived in  posuance  of  an  usurious  con* 
tract. 

In  order  to  constitute  usury  within 
the  statute  of  12  Ann.  stat.2  c.  16.  so 
as  not  only  to  make  the  assurance  void, 
but  also  to  subject  the  party  to  th« 
penidty,  there  must  be  both  an  usurious 
contract  at  the  time  of  the  loan,  and  an 
usurious  taking  in  pursuance  of  it  of 
money,  or  of  money's  worth.  2  Term 
Rep.  241.  Scour. Brest.  1  Bnls.  20. 
Crewes  v.  Draper*  [i]  Therefore  if  a 
promissory  note  be  given  for  repayment 
of  a  sum  lent  with  usurious  interest, 
and  the  note  when  due  be  taken  up, 
and  another  note  substituted  for  it,  the 
offence  of  usury  is  not  committed,  nor 
the  penalty  incurred,  till  the  latter  note 
be  paid ;  for  the  note  only  gives  aright 
of  action,  and  perhaps  may  never  be 
paid.  7  Term  Rep.  184.  Maddoeky. 
Hammeft.  We  hav^  seen  that  a  man 
may  subject  himself  to  the  penalty  of 
the  statute,  and  yet  ^be  assurance  be 


[a]  3  Anstr.  940.  Nichols  v.  Lee*  A 
b^nd  fide  debt  is  held  not  to  be  des- 
troyed by  being  mingled  with  an  usuri- 
ous contract  relating  to  it.  1  H«  B1..462. 


Gmy  V.  Fatsfer,  3  Cauyb.  119.  Phsl^ 
lipsy.  Cockayne, 

[4]  1  H,  BL  ^3.  Barie  qui  tarn  v. 
Parker^ 
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logsl ;  on  the  other  hand,  the  assurance 
may  be  usurious  and  void  by  the  statute, 
and  yet  the  party  may  not  be  subject 
to  the  penalty  of  it.  For  if  a  man  con- 
tracts for  more  interest  than  the  statute 
allows,  and  afterwards  takes  no  more 
than  legal  inieresty  the  contract  indeed 
is  void,  but  the  lender  will  not  be  sub- 
ject to  the  penalty.  Doug.  2S6>  237. 
FUker  V.  Beadey.  1  Hawk.  P.  C.  246. 
f.S.  fo«  edit.  4  Leon.  4*3.  pi.  117. 
Brcfum  v.  FnUby^  3  Leon.  205.  pi.  260. 
per  Clerk  J.  2  Leon.  39.  Arg.  Van 
Henbeck's  case.  Cro.  Eliz.  20.  Pol-' 
lard  V.  Scholiff  7  Term  Rep«  184. 
Hence  it  follows,  (and  it  has  been  so 
decided,)  that,  as  the  penalty  is  not  in- 
curred until  more  than  legal  interest  is 
actually  received^  the  time  for  bringing 
an  action  for  the  penalty  (which  is  one 
year  after  the  offence  committed  by 
statute  31  Eliz.  c. 5*  s.  5.)  begins  from 
the  receipt  of  the  usurious  interest,  and 
not  from  the  making  of  the  usurious 
contract,  unless  more  than  legal  interest 
'  be  received  at  the  time  of  the  contract. 
Doug.  235.  Fisher  v.  Beadey.  3  Wils. 
261.  Loydy.  WiUiams.  [c] 

In  actions,^or  informations^  and  pleas 
upon  the  statute,  care  must  be  taken  to 
state  the  usurious  contract  correctly  and 
truly,  so  as  to  meet  the  evidence,  as  is 
necessary  in  other  cases  of  contract, 
otherwise  the  variance  will  be  fatal. 


Cowp.  671.  Carlisle  qui  tarn  v.  Trears* 
3  Term  Rep.  538, 539.  Tate  v.  JVdlings. 
1  Hawk.  P.  C.  249.  s.  27.  fo.  edit.  Id] 
There  is  however  a  distinction  taken  be- 
tween actions  or  informations  on  the  stat- 
ute, and  pleas  in  bar ;  in  the  latter,  it  is 
necessary  to  set  forth  the  whole  matter 
specially^  because  it  lies  within  the  de- 
fendant's own  knowledge  [e];  but  in 
the  former  it  is  sufficient  to  set  forth  the 
corrupt  contract  generally^  because  an 
action  on  information  may  be  brought 
by  a  stranger.  1  Hawk.  P.  C  248.  s.  24. 
fo.  edit.,  and  the  authorities  cited  in  the 
margin.  In  actions  of  assumpsit^  the  de- 
fendant may  give  in  evidence  an  usuri- 
ous contract  on  the  general  issue :  but  in 
actions  on  a  specialty  ^  it  must  be  pleaded, 
1  Str«  498.  Lord  Bernard  v.  Saul.  Bent- 
ley  y.  Cooke,  per  Lord  Kenyan^  Sittings  at 
Westminster  afterMichaelmiB8terml788. 
So  in  assumpsits  i(  it  appear,  either  in 
evidence,  or  upon  the  face  of  the  dedara- 
tion  itsdfi  that  the  contract  was  usurious, 
the  plaintiff  cannot  recover ;  but  a  spe* 
cialty  cannot  be  avoided  by  usury  ap- 
pearing in  evidence,  or  on  the  face  of 
the  condition,  but  it  must  be  pleaded. 
1  Hawk.  P.  C.  248.  s.20.  fo.edit. 
Therefore  the  defi^ndant  must  not  de- 
mur in  such  case»  though  it  be  shewn 
for  cause  that  it  appears  by  the  declar- 
ation that  the  contract  is  usurious. 
1  Sid.  285.   Dandey^Currer.  [/]     In 


[c]  2  Bos.  &  Pull.  381 .  Scurry  v.  Free- 
man.  Where  a  premium  is  actually  paid 
at  the  time  of  the  contract,  and  Bl.per 
cent,  is  agreed  to  be  paid,  the  offence  is 
complete  on  receipt  of  any  part  of  that 
interest.    1  East,  195.  JVadey.  Wilson. 

[d]  The   day  on  which    money  is 
averred  to  have  been  advanced  on  an . 
usurious  contract  is  material.  4  Esp. 

,  152.  Harris  qui  tarn  y. Hudson.  ICampb. 
445.  Brooke  qui  tarn  v.  Middleton. 

[e]  Andif  pleaded /Dr^era2(y  the  plea 
will  be  bad  on  demurrer.     2M.  &S. 


378.  Hill  y.  Montagu^  But  the  objec- 
tion  IS  cured  by  the  plaintiff  pleading 
over.  Wright  v.  Wheeler*  cor,  Zov* 
rence  J.  1  Campb.  166.  in  not. 

[y*]  Tins  position  seems  hardly  to  be 
warranted  by  the  case  referred  to. 
That  case  was  decided  on  the  ground  - 
that  the  date  of  the  loan  did  not  appeer 
upon  the  face  of  the  condition,  and 
therefore  it  was  not  certain  that  the  sum 
agreed  to  be  paid  beyond  th^  prtnc^, 
might  not  be  for  arrears  of  legal  kile« 
rest.    The  passage  cited  from  Hawkins 
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a  plea  of  the  statute  of  usury,  it  is  not 
necessary  to  recite  the  statute.  Bro.V«M. 
^5.  Com.  Dig.  Pleader  (2  W.  2S).  So 
the  defendant  must  set  forth*  the  usu- 
rious agreement  specially^  and  how 
much  more  than  legal  interest  vas 
agreed  to  he  given.  3  Mod.  35.  Hintonv, 
Rqffey.  S.C.  2  Show.  329.  12  Mod. 
385.  Crow  v.  Brown.  So  he  must  ex- 
pressly aver,  that  the  agreement  was 
for  giving  day  of  payment^  &c.  Sir  W. 
Jones,  410.  Swales  v.  Bateman;  and 
the  plea  must  also  allege  quod  corrupte 
agreeatumJuUi  &c.  for  so  is  the  course 
of  pleading.  Cro.  Car.  501.  Nem* 
son  V.  Whitley.  Com.  Dig.  Pleader, 
(2  W.  23).  See  the  form  of  the  plea  in 
Lilly's  Ent.  183, 184.  Jones  ats.  Hayes. 
Ibid.  113.  Clift.  183.  185.  Lib.  F;iac. 
146.  pi.  71.  156.  pi.  99.  2  Vent.  80, 
81.  Bush  V.  Buckingham.  1  Lutw. 
468.  Co.  £nt.  168.  Clagton'%  case 
Carth.  67,  68.  Every  security  given 
Upon  an  usurious  consideration  is  so 
contaminated  by  it,  that  the  statute  of 
Usury  makes  Uie  security  absolutely 
null  and  void ;  so  that  it  cannot  be  en* 
forced  by  lav  by  any  person  however 
innocent.  Therefore  it  has  been  held, 
that  a  bill  of  e:Kchange,  or  a  promissory 
note»  given  upon  an  usurious  considera- 
tion, is  void,  even  in  the  hands  of  an 


indorsee  for  a  valuable  consideration 
without  notice  of  the  usury.  Doug.  736* 
3d  edit.  Lowe  v.  Waller,  [g]  It  was 
formerly  holden,  that  the  borrower  of 
the  money  was  not  a  competent  wit- 
ness to  prove  the  usurious  contract,  un- 
less he  had  repaid  the  whole  money. 
Sir  T.  Raym.  191.  Long's  case  in  a  note 
there.  1  Hawk.  P.  C.  249.  s.  37.  But 
after  such  repayment  he  was  a  good 
witness  to  prove  the  repayment,  and 
also  the  usurious  contract;  4  Burr. 
2251.  2256.  Abrahams  v.  Bunn\  al'- 
though  in  Shank  qui  tarn  t.  Payne, 
1  Str.  633.,  Lord  Raymond  refused  to 
let  the  party  to  the  contract  be  a  witness 
to  prove  the  repajrment  of  the  money. 
But  in  a  late  case,  (7  Term  Rep.  60. 
Smith  qui  tarn  v.  Prager,)  the  court, 
upon  full  consideration  of  all  the  cases, 
decided  that  the  borrower  is  a  competent 
witness  to  prove  the  whole  case,  though 
he  has  not  repaid  the  money.  [A]  The 
statutes  12  Car.  2.  c.13.  and  .^  Ann. 
St.  2.  c  16.  are  copied  almost  verbatim 
firom  the  st*  21  Jac.  1.  c.  17-  except  as 
to  the  rate  of  interest.  ,  The  st.  13  Eliz. 
C.8.  revives  the  St.  37  H.8.  c.9.  and 
enacts,  s.  3.,  that  all  bonds,  contracts, 
and  assurances,  collateral  and  other,  to 
be  made  for  payment  of  any  principal, 
or  money  to  be  lent,  or  covenant  to  be 


is  indeed  express,  tliat  the  usurious  con- 
tract must  be  pleaded,  although  it  appear 
on  the  face  of  the  condition :  but  no 
authority  is  referred  to  by  Hawkins, 
[g]  But  by  stot.  58  6.  3.  c.  93. 
negotiable  securities  given  upon  an 
usurious  consideration  or  contract 
are  made  available  in  Uie  hands  of 
an  indorsee  for  valuable  consideration 
without  notice.  A  fresh  security  given 
for  the.  balance  of  a  debt  originally 
usurious  is  easily  void  with  the  origi- 
nal securityr  Forrest.  72.  Pickering  v. 
Bmtks.    But  if  the  original  usurious 


agreement  or  securities  be  cancelled  by 
mutual  consent,  and  a  new  agreement 
be  entered  into,  or  new  securities  given 
for  the  debt  and  legal  interest  only,  all 
the  usurious  items  being  struck  out, 
such  new  agreement  or  securities  wiU 
be  binding,  2  Taunt.  184.  Barnes  v. 
Headley,  over-ruling  the  decision  of 
Chambre  J.  in  S.  C.  1  Campb.  157. 

[A]  The  case  of  Matters  v.  Drayton, 
2  T.  R.  496,  which  is  contra  appears 
not  to  have  been  noticed  in  Smith  v. 
Prager ;  however,  the  practice  is  con* 
formable  to  the  latter  case. 
8 
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performed,  upon  or  fbr  any  usury  in  Toid,  corresponds  in  substance  with  flie 

lending  or  doing  any  thing  against  the  statute  of  21  Jac  1 .,  12  Car.  2.,  and  12 

said  act  of  87  H.8.  upon  or  by  which  Ann.    Hence  it  appears,  that  all  the 

loan  or  doing  there  shdl  be  reserved  or '  cases  in  the  books  upon  the  subject  of 

taken  above  the  rate  of  10/.  for  the  ICXtf.  usury,  at  least  ever  since  the  IS  Bliz., 

for  one  year,  shall  be  utterly  void.    So  are  authorities  which  apply  to  all  the 

that  this  clause  of  the  statute  of  Eliza^  statutes  of  usury  since  that  time. 
hethf  which  makes  usurious  contracts 


Case  45.  Greene  verstis  Jones. 

Trin.  21  Can  11.  Regis.  Roil.  1848. 

JiiddinextX  X)  £  it  remembered,  that  odierwise^  to  wit,  in  the 
to  wit.  /  U  ^^^  ^f  ^  Hilan/  last  past,  before  our  loid  the 
king  nt  Westininstery  came  Anthony  Greene  by  Robert  Paaileiy 
his  attorney,  and  brought  here  into  the  court  of  our  said  lord 
the  king  then  there  his  certain  bill  against  Eichard  Jones^  in 
the  custody  of  the  marshal,  &c.,  of  a  plea  of  trespass,  and 
there  are  pledges  of  prosecution,  to  wit,  John  Hoe  and  Bichard 
Boe :  which  said  bill  follows  in  these  words,  to  wit :  Middle* 
seXf  to  wit,  Anthony  Greene  complains  ofMichard  Jones^  being 
in  the  custody  of  the  marshal  of  the  mardialsea  of  oar  lord 
the  king,  before  the  king  himsd^  of  this,  that  he,  on  die  SOth 
day  ofjanuatyj  in  the  5Mth  year  of  the  reign  of  our  lord 
Charles  the  Second,  now  kbg  otEnglandy  &c.  with  force  and 
arms,  &c.  upon  him  the  said  Anthony,  at  the  parish  of  St. 
Clement  Danes,  in  the  county  aforesaid,  did  make  an  assault,  and 
him  the  said  AtUhony  did  then  and  there  beat,  wound,  and  ill- 
treat,  so  that  of  his  life  it  was  greatly  desfiaired,  and  other 
wrongs  to  him  did,  against  the  peace  6£  our  said  lord  the  now 
king,  and  to  the  damage  of  him  the  said  Anthony  of  forty 
pounds:  and  thereof  he  brings  suit,  &c. 

And  now  at  this  day,  to  wit,  on  Friday  next  aifter  the  mor- 
row of  the  Holy  Trinity  in  this  same  term,  until  which  day  die 
said  JSiiciar^IJoiMS  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  befcMre  our  lord  the  king  at  Westminster,  comes  as 
1^  296  3  ^^  ^  <^  Anthony  by  his  attorney  aforesaid^  as  the  said 
Biehard  by  John  Makher  his  attorney;  and  the  said  Bidard 
defends  the  force  and  injuiy  vrhen,  fte. ;  and  as  to  coming 
with  force  and  aiins,  or  whatever  that  is  agunst  tbe  peace  of 
oiir  said  lord  the  now  king,  says,  that  he  b  not  thereof  guilty 
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COid  oF  this  be  puts  himself  upon  the  country ;  and  the  said    Greene  v. 
Anthony  therefore  likewise,  &c. ;  and  as  to  the  residue  (1)  of       Jones. 
the  trespass  aforesaid  by  him  the  said  Richard  above  supposed 
to  be  done,  the  same  Richard  says  that  the  said  Anthony 


(l)  This  mcludes  a  justification  both 
of  the  wounding  and  beating  charged  in 
the  declaration.  The  reason  is,  because 
the  plaintiff,  after  he  was  arrested,  as- 
saulted the  defendant,  and  resisted  him 
in  the  execution  of  his  office ;  in  which 
case  it  was  lawful  for  him  to  wound  and 
beat  the  plaintifF  in  his  own  defence, 
and  in  order  to  enforce  the  process  of 
the  law.  21  H. 7. 89.  pi.  51.  S.C.  Broke, 
Trespass,  218.  Fitz.  Trespass,  247. 
cites  T;  14  H.7.  and  21  H.7. 39.  above 
cited.  Cro.  £liz.  268.  Pendlebury  v.  El- 
matt.  2Inst.S16.  1  Sid.  246.  Dance  v. 
Luq/.  I  Hawk.  P.  C.  ISO.  fo.edit. 
1  Bac  Abr.  155.  But  unless  resistance, 
or  im  attempt  to  rescue  himself,  be 
shewn,  the  defendant  cannot  justify  the 
beating,  and  still  less  the  wounding,  of 
ihe  plaintiff  in  arresting  him  under  pro- 
cess, but  he  roust  plead  not  guilty  to  the 
toounding  and  battery,  and  a  justification 
a^to  tiie assault,  otherwise  the  plea  will 
be  ill  upon  demurrer.  2  Str.  1049. 
Williams  v.  Jones,  S.  C.  Cas.  temp. 
Hard.  298.  1  Ld.  Raym.  231.  Trnscott 
V.  Carpenter.  2  Vent,  193.  Carr  v. 
Donne.  See2Lutw.  929,930.  Patrick 
V.  Johnson,  where  all  the  former  autho- 
rities on  both  sides  are  collected,  by 
which  case  it  appears,  that  tliere  are 
precedents  which  justify  the  battery,  as 


well  as  the  assault,  by  a  moUiter  manus 
itnposuit,  io  arrest  the  plaintifF,  upon  the 
ground  that  every  laying  of  hands  upon 
another  without  authority  is  battery. 
However,  as  these  are  prior  in  time  to 
the  case  of  WiUiams  v.  Jones,  which  was 
decided  after  time  taken  to  consider  of 
the  ca^e  on  both  sides,  it  seems  to  be 
much  the  safest  way  to  justify  the  as* 
sault  only,  and  plead  not  guilty  to  the 
battery.  But  periiaps  it  is  not  very 
material  whether  the  arrest  shall  be  con- 
sidered as  a  justification  of  the  battery 
or  not.  For  if  a  bailiff,  &c.  do  more 
than  barely  arrest  a  person,  if  he  beat 
him  or  otherwise  ill-treat  him  after  the 
arrest>  without  any  resistance,  orattempt 
made  to  rescue  himself,  he  is  subject  to 
ap  action,  and  if  he  justify  the  battery 
by  an  arrest  under  process,  die  plaintifF 
may  new  assign ;  which  will  bring  it  to 
much  the  same  thing;  21  Hen. 7.  21. 
pi.  5.  S.C.  cited  2  Lutw.  930.  Patrick 
V.  Johnson ;  and  in  the  law.  of  Nisi  Pri. 
it  is  said  that  an  officer,  by  way  of  mol- 
liter  manus  itnposuit,  may  justify  the 
beating,  without  shewing  any  resistance 
or  attempt  to  rescue,  and  cites  Titley 
V.  Foxhall.  C.B.  Tr.  31  Geo.  2.  Bulh 
Nisi  Prius,  19.  See  Willes*  Rep.  14. 
Roive  V.  Tutt.  690.  Titley  v.  FoxhalL  [a] 


[fl]  See  8  T.  R.  299.  Gr^ory  v. 
H^;  that  a  plea  justifying  beating  and 
moounding,  by  way  of  moUiter  manus  im- 
posuit,  to  turn  the  plaintiff  out  of  the  de- 
fendant's house,  is  bad  on  demurrer, 
unless  it  shew  Aat  the  plaintiff  made 
r^nstance  and  assaulted  the  defendant. 
Bat  where  tb^  defendant  pleads  that  the 
plaintiff  attempted^/{»rci%  to  enter  his. 

Vol.  I. 


the  defendant's,  house,  he  may  justify 
beating  and  wounding  the  plaintiff  in 
resistance  of  this  attempt.  8  T.  R.  78. 
Weaver  v.  Bush*  It  seems  clear  that  the 
defendant  cannot  in  any  case  justify  an 
actual  beating  and.toounding,  unless  he 
shews  in  his  plea  that  force  was  used  or 
attempted  on  the  part  of  the  plaintiff: 
but  still  he  may  justify  the  beating,  that 
Nn 


ma 


Greene  versus  Jones. 


Greene  v.  ought  not  to  have  or  maintain  his  said  action  thereof  against 
Jo^Es.  1^1^^  because  he  says,  thai  before  the  said  time  when  the  said 
trespass  is  supposed  to  be  done,  to  wit,  on  tlie  25th  day  of 
September  in  the  SOth  year  of  the  reign  of  our  lord  the  now 
king,  at  the  parish  o{St^  Clement  Danes  in  the  said  county  of 
Middlesex^  before  the  same  lord  the  king  in  the  court  of  our 
said  lord  the  king,  (the  same  court  being  at  Westminster  in  the 
said  county  of  MiddleseXi)<me  William  Wood  sued  out  of  the 
<ourt  of  the  same  lord  the  king  a  certain  writ^  commonly 
'Called  a  bill  of  Middlesex,  to  the  sheriff  of  the  county  of  Mid- 
dlesex  directed,  by  which  it  was  commanded  to  the  same  she- 
riff that  he  should  take  the  said  Jnthony  i(  ^cc  and  him  safely, 
&c«  so  that  he  should  have  his  body  before  our  said  lord  the 
king  at  Westminster^  on  Fridcy  next  after  three  weeks  of  St. 
Mickael  last  past,  to  answer  the  same  fF^/iajnof  apleaof  tre»- 
pass,  and  also  to  a  bill  of  the  said  WiUiam  against  the  saki 
Anthofy  for  twenty  and  six  pounds  upon  an  assumption,  ac- 
cording to  the  custom  of  the  court  of  our  said  lord  the  king 
before  the  king  himself  to  be  exhibited  (2) ;  whereupon  Demus 


(2)  By  12  Geo.  1.  c.29.  8.2,  where 
the  cause  of  action  amounts  to  the  sum 
of  10/.  [i]  or  upwards,  an  affidavit  19  to 
be  made  and  filed  of  the  cause  of  action ; 
and  tlie  sum  specified  in  the  affidavit 
must  be  indorsed  on  the  back  of  the 
writ  or  process,  for  which  sum  only  the 
sheriiF  Is  to  take  bail.  The  language  of 
the  plea  has  varied  since  that  time,  by 


shewing  a  compliance  with  that  act. 
Therefore,  after  the  word  <«  exhitHed," 
It  is  now  added,  "  which  said  writ  was 
**  dulyindorsedfor  bail  for  26/.  [by  vir- 
"  tue  of  an  affidavit  of  the  cause  of  ac- 
**  tion  of  the  said  W.  in  that  behalf  made 
'*  and  duly  filed  in  the  said  court,  Stc, 
*^  according  to  the  form  of  the  statute 
''  in  such  case  made  and  provided.3"  M 


is  to  say,  what  in  law  amounts  to  a  bat" 
tiry  by  way  ofmoUitermanus,  for  it  was 
held  in  6T.R.  562.  Smith  y.Edge^ 
that  a  justification  of  <<  assaulting,  seis- 
^<  ing,  and  grasping  the  plaintiff,"  hi 
Order  to  turn  him  out  of  a  vestry-room, 
amounted  to  a  justification  of  a  battery 
within  the  meaning  of  22  &  23  Car.  2. 
c.  9.  as  to  costs.  So  also  in  7  Taunt. 
689*  Johnson  y.Northtvood,  1 B.  Moore. 
420.  S.C,  a  justification  of  illtreat- 
**  ing"  by  way  of  moUiter  manus  was 
held  to  admit  a  battery.  Yet  in  neither 
of  these  cases  was  it  attempted  to  be 
argued  that  the  pleas,  were  bad  on  ac- 
count of  their  justifying  a  iezf/rfy ;  and 


see  Willes,  14.  R&iK>e  v,  Tutte^  supra. 
If  the  heating  in  truth  amounted  to  any 
thing  more  than  a  mere  battery  in  law, 
the  plaintiff  must  new  assign. 

[6]  By  the  5U  Geo.  S.  c.  124.  s.  L, 
continued  by  57.  G.  8.  c.  101,  the  cause 
of  action  must  amount  to  15/. 

[c]  The  words  between  the  bradtets 
are  now  usually  omitted^  the  ibdorse- 
ment  on  the  writ  being  considered  sufi- 
cient  evidence  of  compliance  with 
the  acts  of  parliament ;  but  if  these 
words  be  inserted,  the  affidavit  must  be 
proved.  1  Bos.  &  Pull.  281.  IFcMv. 
Hemt* 
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Gauden  knight,  and  Tkomas  Davks  knight,  being  sheriff  of  Grbbnb  v. 
the  said  county  of  Middlesex^  before  the  said  time  when,  &cto  ^    Jones.    ^ 
wit,  on  the  same  25th  day  of  September  in  the  year  above  men-  ^ 

tioned,  at  the  parish  aforesaid  in  the  county  aforesaid,  made 
and  directed  his  certain  warrant  to  the  said  Bichard^  then 
being  bailiff  of  the  said  Dennis  Gauden  knight,  and  Thomas 
Dames  knight,  commanding  the  same  Richard,  on  the  part  of 
the  king,  by  the  same  warrant,  that  he  should  take  the  said 
JbUho9y  if,  &c.  and  him  safely,  &c.  so  that  he  should  have  his 
body  before  our  said  lord  the  king  at  Westminster  aforesaid, 
on  Friday  next  after  three  weeks  df  &•  MUAad  last  past,  to 
answer  the  said  Wiliiam  Wood  according  to  the  tenor  of  the 
said  warrant;  whereby  the  said  jRir/br</ afterwards,  to  wit,  on 
the  20th  day  of  October  in  the  year  abovesaid,  at  the  parish 
aforesaid  in  the  county  aforesaid,  and  before  the  return  of  the 
same  writ,  took  and  arrested  him  the  said  Anthony  according 
to  due  form  of  law.  And  the  said  Bichard  further  says,  that 
the  said  Anthony ,  after  the  taking  and  arresting  of  die  said 
Anthony,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parbh 
aforesaid  in  the  county  of  Middlesex  aforesaid,  with  force  and 
arms,  &c.  upon  the  said  Bichard  made  an  assault,  and  him  Q  297  ] 
the  said  IZfcAard  then  and  there  would  have  beat,  wounded, 
and  ill-treated,  unless  the  said  Richard  had  then  and  there 
sooner  defended  himself  against  him  the  said  Anthony.  And 
so  the  said  Richard  says  that  the  harm,  if  any  then  and  there 
happened  to  the  same  Anthony,  was  of  the  proper  assault  of 
him  the  said  Anthony,  and  in  defence  of  himself  the  said  Rich- 
ard;  without  this,  that  the  said  Richard  is  guilty  of  any  beat- 
ing and  assault  before  the  said  20th  day  of  October  in  tlie  year 
aforesaid,  or  at  any  time  afterwards ;  and  this  he  is  ready  to 
verify:  wherefore  he  prays  judgment  if  the  said  Anthony 
ought  to  have  or  maintain  his  said  action  thereof  against 
him,  &c« 

Demurrer  in  the  usual  form,  Demuzrer,  &c. 

And  for  causes  of  demurrer  in  law  upon  that  plea,  he  the  Special  a 
same  Anthony,  according  to  the  form  of  the  statute  in  such  "^'Bo^'' 
case  lately  made  and  provided,  shews,  and  to  the  court  of  our 
lord  the  king  here  sets  forth  these  causes  following;  that  is  to 
say,  because  it  does  not  appear  by  the  said  plea  of  him  the 
said  Richard  Jones,  that  the  said  writ,  called  a  ^ill  of  Middle'^ 
sex,  was  delivered  to  the  said  sheriff  of  the  county  of  Middlesex 
to  be  executed  in  due  form  of  law  at  any  time  before  the  tres- 
pass and  assault  by  the  said  Bichard  above  in  maimer  and 
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forni  aforesaid  committed,  and  for  that  the  said  plea  is  double, 
uncertain,  and  wants  form,  &c. 

Joinder  in  demurrer. 

But  because  the  court  of  our  lord  the  king  now  here  is  not 
yet  advised  of  giving  their  jndgment  of  and  upon  the  pre* 
mises,  a  day  thereof  is  given  to  the  parties  aforesaid  before  our 
lord  the  king  at  Westminster,  until  day  next  after 

to  hear  their  judgment  of  and  upon  the  said  pre- 
mises, because  the  court  of  our  lord  the  king  here  thereof 
is  not  yet,  8cc. 


Case  45, 


8.  a  9  Keb. 
607.  838.  844. 
2  Lev.  19.     In 
a  plea  of  justifi- 
cation  to  an  ac  • 
tion  for  an 
MBaalt  and 
battery,  tliat    , 
the  deferidant 
arrested  the 
plaintiff  by 
virtue  of  a  writ 
to  the  sheriff; 
and  a  warrant 
made  by  him 
thereon  to  the 
defendant,  it  is 
not  necessary  to 
aver  that  the 
writ  was  deli- 
vered to  the 
sheriff  Ag^  the 
arrest  and  war. 
rant,  for  it  will 
be  so  intended, 
but  if  the  fact 
were  otherwise 
the  plaintiff 
should  reply  it, 
and  not  -demur. 


Greene  versus  Jones. 
Trin.  21  Car.  11.  Reg^s.  Rol.  1848. 

rriRESPASS  for  an  assault  and  battery  by  Greene  against 
-*-  JofwSf  for  an  assault  and  battery  committed  upon  the 
plaintiff  on  the  20th  day  oi  January  in  the  20th  year  of  tlie 
reign  of  tlie  now  king^  at  the  parish  of  St.  Clement  Danes  in 
Middlesex,  to  the  damage,  &c.  The  defendant  pleaded  in 
bar,  that  before  the  time  when,  &c.  to  wit  on  the  twenty^tk 
day  of  September  in  the  20th  year  aforesaid,  at  the  parish  of 
St.  Clement  Danes,  one  William  Wood  prosecuted  out  of  the 
King^s  Bench  {the  same  court  then  being  at  Westminster  in  the 
county  of  Middlesex)  a  bill  of  Middlesex  against  the  plaintifl^ 
returnable  on  Friday  next  after  three  weeks  of  St.  Michael  in 
Michaelmas  term  last  past,  whereupon  Gauden,  and  Davies 
then  sheriff  of  Middlesex,  made  and  directed  a  warrant  (l)  to 
the  defendant  to  arrest  the  plaintiff  according  to  the  said  bill» 
whereby  the  defendant  before  the  return  of  the  said  bill,  to 
wit,  on  the  20th  of  October  in  the  20th  year  aforesaid,  arrested 
the  plaintiff.  And  the  defendant  furtlier  said,  that  the  said 
plaintiff,  after  the  arrest,  made  an  assault  upon  the  defendant, 
and  he  defended  himself;  so  the  damage,  if  any  be  had,  was 


(1)  In  trespass  whea  the  defendant 
justifies  under  a  writ,  warrant,  precept, 
or  any  other  authority  whatever,  he  must 
set  it  forth  particularly  in  his  plea. .  For 
it  is  not  sufficient  to  allege  generally 
that  he  committed  the  act  complained 
of  by  virtue  of  a  certain  tvrit  or  other 
toarrant  directed  to  him,  but  he  must 


set  It  ft>rth  specially.  Co.  Litt.  283.  a. 
3  Mod.  137,  138.  Mathews  t.  Gary. 
S.  C.  1  Salk.  107,  108.  4  Mod.  378 
Lamb  v.  Mills.  Com.  Dig.  Pleader 
( E.  17 } .  And  the  defendant  ought  far- 
ther  to  aver  in  his  plea  that  he  hassab- 
stantiaJly  pursued  such  authority.  Co. 
Litt.  303.  b. 
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c^  his  own  assauUy  and  traversed  (2),  widiout  tliis,  that  the    Grsemb  v. 
defendant  is  guilty  at  any  time  before  or  after  the  said  20th  ^    Jonbs.    ^ 
day  of  October  in  the  20th  year  aforesaid ;    and  this,  &c. :  ^ 

ivherefore,'  &c. :  upon  wluch  plea  the  plaintiff  demurred 
specially,  and  shewed  for  cause  that  it  was  not  alleged  in  the 
plea  that  the  said  bill  of  Middlesex  was  delivered  to  the 
sheriff  at  any  time  before  the  arrest  and  assault  And  it  was 
argued  by  Samiders  for  the  pluntiff,  that  the  defendant  oiight 
to  have  averred  expressly,  that  the  bill  of  Middlesex  was  . 
delivered  to  the  sheriff  before  the  arrest ;  for  it  is  a  matter 
traversable;  and  the  plaintiff  may  reply,  that  the  defendant 
made  the  arrest  of  his  own  wrong,  and  traverse,  without  this 
that  any  bill  of  Middlesex  was  delivered  to  the  sheriff  before 
the  arrest  made.  And  if  the  matter  were  so,  (as  in  truth  it 
was),  the  plaintiff  is  now  precluded  from  taking  that  issue  by 
the  bad  pleading  of  the  defendant;  for  he  has  only  shewn 
that  a  bill  of  Middlesex  was  sued  out,  per  quod  the  sheriff 
made  his  warrant,  &c. ;  so  he  has  not  all^;ed  any  thing  tra- 
versable, except  the  per  quod^  upon  which  no  issue  can  be 
taken  (3).  And  it  is  out  of  all  controversy,  that  if  the  sheriff 
make  a  warrant  to  arrest  a  man,  and  the  bailiff*  arrest  him 
accordingly,  and  this  before  any  writ  delivered  to  the  sheriff,  [  299  ] 
it  is  a  trespass,  and  the  party  arrested  may  maintain  an  action 
of  trespass  and  false  imprisonment,  although  a  writ  be  deli- 
vered afterwards  (4) ;  yet  it  is  the  common  practice  of  some 

(2)  Instead  of  traversing  the  time  this  point.  For  in  Beale  v.  Simpson^ 
mentioned  in  the  declaration  as  is  done  1  Ld.  Raym.  410. 4*1 2.  TrebifC.  J.  said, 
here,  the  practice  now  is  to  aver  that  **  the  case  of  Greene  y*  Jones  is  in  point 
the  matter  of  the  justification  is  the  same  **  to  shew  that  a  per  quod^  or  which  is 
trespass^  which  the  plaintiff  complains  **  the  same  thing,  viriute  cujuSf  is  not 
of  without  a  traverse.  Such  an  aver-  **  traversable ;  and  that  he  himself  had 
ment  is  equivalent  to  a  denial  or  tra-  **  a  report  of  that  case,  in  which  it  ap- 
verse,  *that  the  trespass  was  committed  **  peared  that  it  was  held  by  the  court 
at  any  other  time  than  what  is  stated  in  <<  that  virtute  cujus  is  not  traversable.'* 
the  plea.  Therefore  another  denial  of  Keble,  in  his  report  of  this  case,  (2  Kebw 
the  same  thing  would  be  superfluous ;  607.)  says,  the  **  court  agreed  that  vin- 
Cro.  Car.  228.  Ttfler  o.  fVall ;  and  see  '^  tute  cujus  is  not  traversable,  but  only 
Hatve  V.  Planner,  ante,  p.  14.  note  (2),  **  the  issuing  out  of  the  writ,  or  that  he 
and  the  authorities  there  cited,  and  **  had  no  warrant."  See  ante,  Bennett 
2  Saund.  5  c.  in  the  note.  v.  FiVdns,  p.  23.  note  (5). 

(3)  It  seems  to  have  been  also  held  (4)  Levinz,  in  his  report  of  this  case, 
by  the  court  in  this  case,  that  the  per  (2  Lev.  19).  says,  that  Hale  C.  Ji  and 
quodwBB  not  traversable,  though' neither  the  rest  of  the  court  held,  ^  that  if  in 
Saunders  nor  Levinz  take  any  notice  of  **  truth  a  writ  be  sued  out,  although  the 
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Gkbkne  v.    bailiffis  to  arrest  and  imprison  a  man,  and  afterwards  to  take 
JoNgs.   ^  Q^t  a  ^ri^  which  was  done  in  this  case,  and  therefore  it  was 
'  fit  to  be  punished.   And  therefore  he  prayed  judgment  for  the 

plaintiff;  and  the  rather  becaose  the  plaint^  had  demurred 
specially,  and  shewn  the  &ult  of  the  plea,  but  the  defendant 
would  ndt  amend,  because  he  knew  that  the  truth  of  the  mat- 
ter was  against  him. 

Levinx  for  the  defi»i(lant  ai|;aed,  that  the  plea,  primtfadey 
was  good  enough,  and  that  aU  the  precedents  are  as  this  is, 
as  he  said,  namely.  Coke's  Entries,  42.  b.  160.  b.  S02.  a. 
304.  b.  655.  b.  8  Rep.  119.  b.  Dr.  BonkanCs  case. 

(But  note,  that  Coke's  Ent.  42.  b.  160.  a.  b.  and  8  Rep. 
lis.  Dr.  BonhanC^  case,  expressly  shew  that  the  writ,  &c.  or 
the  warrant,  toeu  ddioered.  And  the  other  books  do  not 
prove  much  in  point  of  precedents  (5),  because  there  was  not 
any  occasion  in  those  cases  to  shew  the  delivery  of  the  writ, 
&c  as  here  is).  And  he  further  said,  that  the  plaintiff  should 
have  replied  that  this  arrest  was  before  the  delivery  of  the 
bill  of  Middlesex  J  and  then  the  matter  would  come  in  ques- 
tion, but  now  the  plaintiff  by  his  demurrer  has  lost  the  ad*- 
vantage  of  it. 

And  of  such  opinion  was  the  court,  namely,  that  it  shall  be 
intended  that  the  bill  of  Middlesex  was  delivered  to  the  sheriff 
before  the  arrest,  and  before  the  making  of  the  warrant  end 
that  the  plaintiff  should  have  replied  the  contrary  specially,  if 
it  had  not  been  true.  For  the  arrest  being  after  the  prose- 
cution of  the  bill  of  Middlesex^  and  it  being  said  in  die  plea 
that  the  bill  was  sued  out  per  quod  the  sheriff  made  his  war* 
rant,  it  shall  be, intended  to  be  delivered  to  the  sheriff  befin-e 
the  making  of  the  warrant,  until  it  shall  be  specially  shewn  to 
the  contrary ;  which  the  plaintiff  has  not  done,  but  has  de- 
murred whereby  he  admits  the  delivery  of  the  bill,  although  he 
has  shewn  the  want  of  averring  the  delivery  of  the  bill  for 
cause  (6).    And  the  court  was  ready  to  give  judgment  for  the 

<'  slierif  makes  a  toarrant  btfore  thetorit  S02.  306.  315,  316. 343,  344^  366,  367. 

**  comes  to  his  hands^  it  is  lawful ;  and  384.    In  other  precedents  the  deliveiy 

**  that  the  precedents  are  both  ways,  as  of  the  writ  or  the  warrant  is  alleged  to 

"  Dr.  Bonham's  case,  8  Rep.  and  the  have  been  before  the  arrest,  such  as 

"  other  cases  cited."    But  the  accuracy  2  Brown.  146.    Clift*  153,  154.  Lib. 

of  this  report  seems  very  questionable.  Plac.  309. 312. 370. 394*    And  it  seems 

(5)  The  precedents  seem  to  be  both  to  be  the  present  practice  so  to  alkge  it. 

w^8.    The  following  ones  are  agreea-  (6)  This  case  is  cited  and  recognised 

ble  to  this:  2  Brown,  134.  Lib.  Plac.  in  2  Lutw.  1287.  Redmanr.ldk.    If  a 
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defendant,  but  they  gave  the  plaintiff  leave  to  discontinue    GbtBbme  v. 
upon  payment  of  costs,  because  in  truth  the  bill  was  not  deli-       Jonbs. 
vered  to  the  sheriff  until  after  the  arrest,  as  tlie  court  was> 
infinrned  by  the  plaintiff's  counsel.     Note :  There  were  other 


defendant  justifies  an  assault  and  bat- 
tery, &c.  by  virtue  of  a  writ  which  was 
not  sued  out  until  after  the  making  of 
the  warrant  and  the  arrest,  the  present 
practice  seems  to  be  to  reply  that  fact 
by  way  of  iifto  assignment.  With  respect 
to  which,  it  appears  to  be  a  rule,  that 
where  the  defendant  has  commhted  se- 
veral trespasses  either  upon  the  person, 
goods,  or  land  of  another,  some  of  which 
are  justifiable  and  others  not,  and  the 
action  is  brought  for  those  trespasses 
which  are  nai  justifiable,  but  the  de- 
fendant by  his  plea  answers  those  only 
which  arCf  the  plaintiff  by  his  replica- 
tion should  make  a  new  assignmeni. 
Here  the  assault,  &c.  committed  after 
the  issuing  and  delivery  of  the  writ  is 
justifiable,    but  that  which  was  com- 
mitted before  is  not.     The  action  was 
brought  for  the  assault,  &c.  be/bre  the 
issuing  and  delivery  of  the  writ,  but 
the  defendant  has  answered  that  only 
which  was  committed  q/ier,  therefore 
according  to  this  rule  the  plaintiff  ought 
to  make  a  new  assignment.    For  the 
same  reason,  where  the  plaintiff  was 
properly  arrested  at  first,  but  is  detained 
after  he  has  been  duly  discharged  out 
of  the  defendant's  custody  by  the  direc- 
tion of  the  plaintiff  in  the  orighml  suit, 
if  to  an  action  of  assault,  &c.  the  defend- 
ant justifies  under  the  writ  in  the  ori- 
ginal suit,  the  plaintiff  by  his  replication 
should  make  a  new  assignment,  1  Ld« 
Raym.  465.      In  2  Wils.  4.    Scott  v. 
Dixon^  it  was  held  upon  a  general  de^ 
murrer,  that  the  plaintiff,  in  a  case  like 
the  present,  ought  by  his  replication  to 
have  made  a  new  assignment,  and  not 
to  have  concluded  with  praying  judg- 
ment and  his  damages.    In  that  case 
the  defendant  justified  under  a  capias 
ad  respondendum ;  the  plaintiff  repled 


that  the  defendant  released  him  from  the 
arrest,   and    afterwards   arrested   him 
again,  and  because  the  defendant  ac* 
tnotoledged  the  trespass,  prayed  judg- 
ment.   It  is  true  the  defendant  acknow* 
ledged  the  trespass,  but  had  fully  justi- 
fied it  by  his  plea,  which  he  could  not 
do  without  fltknowledging  the  trespass ; 
consequently^  if  the  defendant  had  com- 
mitted another  trespass  upon  tlie  plain« 
tiff  besides  that  which  was  justified,  the 
plaintiff  should  have  set  it  forth  by  way 
of  new  assignment.    Hence  it  appears- 
that  the  plaintiff  cannot  new  assign  un- 
less there  have  been  two  assaults,  &c.  at 
least  committed  upon  him ;  for  the  new 
assignment  is  an  acknowledgment  by 
the  plaintiff  that  the  defeodant  has  jus- 
tified one  assault;  &c.     In  these  cases, 
however,  a  new  assignment  is  only  ne- 
cessary where  there  is  but  one  count  in 
the  declaration^     For  if  there  be  as 
many  counts  as  there  were  assaults,  &c. 
and  some  of  them  cannot  be  justified, 
the  plaintiff  may  prove  those  tnilhout 
a  new  assignment,  because  as  to  them 
the  defendant  will  be  obliged  to  plead 
not  guilty.    Bull.  Nisi  Pri.  17.     The 
use,  therefore,  of  inserting  several  counts 
in  the  declaration  in  actions  of  assault, 
&c.  is  to  avoid  the  prolixity  of  making 
a  new  assignment.    And  indeed  it  is 
often  injudicious  to  make  a  new  assign- 
ment in  these  cases.    For  where  the 
declaration  contains  just  as  many  counts 
as  are  equal    to    the   number  of  as- 
saults,  &c.  as   where,    for    instance, 
there  have  been  two  assaults,  &c.  and 
there  are  two  counts,  and  the  defend- 
ant pleads  the  general  issue  to  the  whole 
declaration,  and  a  justification  to  one  of 
the  counts,  the  plaintiff  had  better  put 
the  justification  in  issue,    and  in  case 
the  defendant  proves  it,  give  evidence 
Nn4 
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Grsshx  v.    faults  in  the  plea,  as  I  think,  namely,  that  the  defimdant 

^    JoN£s>    ^  alleged  tliat  Wood  had  prosecuted  the  bill  of  Middlesex  out  of 

'  the  Kbg's  Bench  on  the  25th  of  September  in  the  20th  year 

of  the  king ;  whereas  it  appears  judicially  that  the  court  of 


of  the  second  assault  upon  the  second 
county  tlian  make  a  new  assignment. 
For  if  the  plaintiff  fails  in  the  proof  of 
the  allegation  in  the  new  assignment, 
he  cannot  afterwards  have  recourse  to 
the  second  count ;  because  by  the  new 
assignment  he  acknowledges  that  one 
of  the  assaults,  &c.  is  justified,  and  has 
therefore  abandoned  one  \ count,  and 
relies  upon  the  assault,  &c.  jn  the  new 
assignment,  therefore,  he  cannot  avail 
liimself  of  one  and  the  same  act  of  as- 
sault, &c.  both  on  the  new  assignment 
and  on  the  second  count.  But  if  the 
plaintiff  can  prove  txuo  assaults,  &c.  be- 
bides  that  which  he  has  waved,  he  might 
do  so  upon  the  second  count,  2  Term 
Kep,  177.  Atkinson  v.  Matteson*  6  Mod. 
120.  Hehois  v.  Lombe.  If  in  truth  the 
sheriff  has  not  hjid  any  writ  delivered  to 
him  at  all,  or  if  he  has  not  made  any 
warrant  to  arrest  the  plaintiff,  then  the 
proper  way  seems  to  be  for  the  plain- 
tiff by  his  replication  to  traverse  the 
issviing  of  the  writ,  or  the  making  of  the 
warrant  mentioned  in  the  plea. 

A  new  assignment  is  used  to  ascer- 
tain, with  precision  and  exactness,  the 
place  or  time  which  had  been  alleged 
only  generally  in  the  declaration.  It 
is  also  used  to  explain  that  more  fully, 
which  is  only  apparently  answered  by 
the  plea.  As  where  the  plea  covers 
the  whole  trespass,  (which  it  must  do, 
otherwise  it  would  be  bad  on  demurrer, 
see  ante,  p.  28.  note  S.)  but  mistakes  it, 
that  is,  does  not  hit^  if  I  may  so  say, 


either  wilfully  or  ignorantly,  the  whole 
or  some  part  of  the  trespass  which  the 
plaintiff  intended  in  his  declaration, 
the  plaintiff  must  new  assign  to  explain. 
It  was  anciently  the  most  usual  practice 
in  trespass  dausum  Jregit^  to  declare 
generalli/  of  breaking  the  plaintiff's  close 
at  A.  Co.  Ent.  Trespass,  passinu  This 
general  mode  of  declaring  put  the  de- 
fendant under  a  difficulty  of  knowing 
in  what  part  of  the  vill  of  i^.  the  tres- 
pass, which  the  plaintiff  meant  by  hzi 
declaration,  was  committed.  The  de- 
fendant was  therefore  permitted  to  plead 
that  the  close  was  his  freehold,  which 
he  might  do  without  giving  it  a  name, 
because  as  the  plaintiff  was  general  in 
his  count,  the  defendant  might  be  at 
general  in  his  plea.  And  if  the  plaintiff 
traversed  it,  he  run  a  great  risk ;  for  if 
the  defendant  had  any  part  of  his  land 
in  that  vill,  the  verdict  would  be  for 
him  on  that  issue  [c].  This  turned  the 
difficulty  upon  the  plaintiff,  and  there- 
fore he  was  almost  always  driven  to  a 
new  assignment,  in  which  he  ascertained 
the  place  with  proper  exactness.  2  Salk. 
453.  Helwis  v.  Lombe.  S.  C.  6  Mod. 
117, 1 18, 1 19.  recognised  by  WHles  C.J. 
luLambert^.  Strother.  \Villes'sRep.S23. 
2  Black.  1089.  Martin  v.  Kesterton.  It 
was  also  not  unusual  for  the  defendant 
to  name  the  place  in  his  plea.  And 
though  it  was  held  in  Dy.  29.  b.  that  the 
defendant  was  bound  to  name  the  place 
in  his  plea,  otherwise  the  plaintiff  need 
not  new  assign ;  yet  the  authority  of  that 


found  for  the  defendant,  if  he  can  show 
that  any  part  of  the  close  was  inclosed 
within  that  time.    2  Taunt.  159.  Hfltrtk 

been  inclosed  twenty  years,  which  the    v.  Bacon. 

defendant  traverses,  the  issue  will  be 


[c]  So  if  the  plaintiff  reply  to  a  plea 
of  right  of  common,  that  the  close  men- 
tioned in  the  declaration  and  plea  has 
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King's  Bench  was  not  open  or  sitting  upon  that  day,  being    Giuceme  v» 
out  of  term,  and  therefore  no  bill  of  Middlesex  at  all  could  be       Jones. 
then  sued  out.  (7)     Also  it  is  said  that  Wood^  at  the  parish  of 
St.  Clemenfsj  prosecuted  this  bill  out  of  the  King's  Bench  at 


case  seems  to  be  over-ruled  by  the  latter 
case  of  Helms  v.  Lombe,  which  was 
afterwards  aflSrmed  in  the  K.  B.  and 
recognised  in  Lambert  v.  Stroiher^  and 
by  Mr.  Justice  iflwrcwce,  in  7  Term  Rep. 
335.  Goodright  v.  Rich.  This  general 
plea  of  freehold  is  usui^ly  called  the 
common  bar>  and  sometimes  the  general 
issue.  However,  though  this  plea  ge- 
nerally forced  the  plaintiff  to  new  assign, 
yet  he  might  unquestionably  traverse 
it ;  6  Mod.  119.;  yet  it  was  once  unac- 
countably supposed  by  some  not  to  be 
traversable.  Cro.  Jac.  594.  Rickman  v. 
Coxe*  It  must  strike  every  one,  that  so 
general  a  plea  as  liberum  fenementum  is, 
seems  contrary  to  a  principlein  pleading, 
**  that  every  plea  should  contain  a  di- 
'*  rect  and  positive  answer  to  the  de- 
**  claration  bo  as  to  bar  the  action  if 
"  true  in  fact."  This  plea  does  not 
seem  to  be  within  this  principle,  because 
the  plaintiff  may,  notwithstanding,  have 
such  an  interest  in  the  land  as  will  sup- 
port his  action ;  for  he  may  have  a  lease 
for  yearsy  though  it  be  the  defendant's 
freehold.  In  the  case  of  Lambert  v. 
Strother^  Willes  C.  J.  thought  for  this 
reason,  that  the  plea  was  confined  to 
those  cases  where  it  is  used  as  a  com- 


mon bar  only :  but  where  the  declar- 
ation ascertains  the  place,  he  seemed 
to  think,  that  the  general  plea  of  free- 
hold could  not  be  supported,  Willes's 
Rep.  222.  [rfj 

If  the  new  assignment  be  in  other 
landsf  the  plaintiff  should  give  the  place 
a  name,  if  it  have  one,  and  otherwise 
describe  it  with  the  same  certainty,  as 
is  now  for  the  most  part  usual  in  de- 
clarations in  trespass ;  and  if  it  be  in  the 
same  land^  its  abuttals  should  be  set 
forth  in  such  a  manner,  as  that  a  plain 
difference  may  be  perceived  between 
the  place  so  new  assigned,  and  that 
mentioned  in  the  plea.  Bro.  Trespass, 
203.  As  the  plaintiff  avers  that  the 
place  new  assigned  is  another  and  dif* 
ferent  place  from  that  mentioned  in  the 
plea,  he  waves  or  abandons  the  tres- 
pass which  the  defendant  has' justified. 
The  defendant  therefore  cannot  plead 
to  the  new  assignment,  that  the  place 
mentioned  therein  is  the  same  with  that 
in  the  plea ;  but  if  in  truth  they  are  the 
same,  the  defendant  should  plead  not 
guilty^  and  take  advantage  of  it  in  evi- 
dence and  thereby  prevent  the  plaintiff 
from  giving  evidence  of  any  trespass 
committed  in  that  place.    14H.8.4f. 


[if]  And  accordingly  in  Easter  term^ 
4f  Geo.  4.  Cocker  v.  Crompton^  the  court 
of  K.  B.  so  held.  In  that  case  the  de- 
claration stated  a  trespass  in  the  plain- 
tiff's close  called  the  JPoW^flrrrf,  situate  in 
the  parish  of  ^..*  the  defendant  pleaded 
liberum  tenementum^  on  which  the  plain- 
tiff took  issue  without  newly  assigning. 
At  the  trial  at  Lancaster  Spring  Assizes 
1823,  it  appeared  in  evidence,  that  the 
defendant  had  a  close  called  the  Fold' 


yard,  situate  in  the  parish  of  A.f  and  the 
defendant's  counsel  contended  that 
they  were  at  liberty  to  apply  all  the 
evidence  of  trespasses  in  the  close 
called  the  Foldyard  to  the  defendant's 
dose.  A  verdict  was  taken  for  the 
plaintiff  with  liberty  to  the  defendant 
to  move  for  a  nonsuit  on  the  point: 
the  court  of  K.  B.  however,  in  the  fol- 
lowing term,  refused  a  rule  to  shew 
cause.     1  Barn.  &  Cress.  489. 
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Grbeke  0.    Wesiminster^  which  is  absurd  and  impossible.    But  these  mat- 
^    JoMKs*   ^  ^gfg  ^gy^  QQ^  moved  through  the  forgetfulness  of  the  pkin* 
tiff*s  counsel,  which  he  thought  a  great  feult  in  himself  after- 
wards, &c 


pKS.  S.C.  Bro. Trespass,  168.  27H.8.7. 
pi.  21.  S.C.  Bro.  Trespass,  3.  Cro.  Eliz. 
492.  Freeston  v.  Crouch,  [e]  The  new 
assignideDt  being  in  the  nature  of  a  de- 
claration, the  defendant  must  plead  to 
it  in  the  same  manner  as  to  a  declar- 
ation. Goldsb.  191.  Bodyam  v.  SmkK, 
S.  C.  Moor,  540.  by  the  name  of  ^du 


am  ▼•  Smith.  Cro.  Eliz.  589, 590.  And 
if  the  plea  be  such  as  would  require  a 
new  assignment,  if  pleaded  to  a  declar- 
ation, the  plaintiff  must  also  new  assign 
in  this  case.  In  most  cases  it  is  a  pru- 
dent thing  to  let  judgment  go  by  defiudt 
to  the  new  assignment,  [y^  It  is  now  the 
usual  way  in  allthecourts  hiWegtminster, 


\e]  See  also  15  East,  2S5.  Pratt  v. 
Groome^  that  the  plaintiff,  in  such  case, 
cannot  give  evidence  of  any  trespass 
committed  in  the  place  mentioned  in 
the  defendant's  plea. 

[y*]  This  arises  from  the  provisions 
of  the  Stat.  22  &  23  Car.  2.  c.  9.  s.  136. 
which  enacts,  ''  that  in  all  actions  of 
trespass,  assault  and  battery,  and  other 
personal  actions,  wherein  the  judge,  at 
the  trial  of  the  cause,  shall  not  find  and 
certify  under  his  hand  upon  the  back  of 
the  record,  that  an  assault  and  battery 
was  sufficiently  proved  by  the  plaintiff 
against  the  defendant,  or  that  the  free- 
hold or  title  of  the  land  mentioned  in 
the  declaration  was  chiefly  in  question, 
the  plaintiff  in  such  action,  in  case  the 
jury  shall  find  the  damages  to  be  under 
the  value  of  40«.  shall  not  refiOMr*  or 
obtain  more  oaata-of  siut  than  the  da- 
mages so  found  shall  amount  unto." 
This  statute  is  confined  to  actions  of 
assault,  and   trespass  fuare  dausum 
Jregitf  notwithstanding  the  words  *' other 
personal  actions  i**   the  reason  is,  be- 
cause it  is  not  possible  for  the  judge, 
in  any  oCher  action  llian  those  two,  to 
grant  snch  a  certificate  as  is  mentioned 
in  the  act  1  Salk.  208.  Ven  v.  PkilUps ; 
and  8  East,  295.  Edmonson  v.Edmonson^ 
per  Lord  Ellenborougk  C.  J.   A  certifi* 
'    cate  however  is  held  not  to  be  nece3- 
sary  in  an  action  of  assault,  wherever 
14 


the  defendant  justifies  the  batteiy  in  a 
special  plea  which  is  found  against  him  t 
for  it  would  be  idle  to  require  a  certifi- 
cate of  that  which  appears  already  by 
the  record.  6  T.  R.  562.  Smkh  v.  Edge. 
7  Taunt.  689.   Johnson  v.  Norihmood. 
1  B.  Moore,  420.  S.  C.    It  is  otherwise 
where    the   assaub  only    is  justified. 
3  T.  R.  391.  Page  v.  Creed.    1  TaunL 
16.  Brennan  v.  Redmond,    So  a  cer- 
tificate is  unnecessary  in.  an  action  of 
trespass  quare  dausum  JregU,  where- 
ever  the  defendant  pleads  a  special 
plea,  which  is  found  against  him,  what- 
ever be  the  nature  of  that  plea :  for  die 
plea  must  show,  either  that  the  free- 
hold cannot  come  in  qiMStion,  in  which 
case  the  statute  does  not  apply;  or 
thatJt  'does,  in  which  case  a  certificate 
is  unnecessary  for  the  reason  abore 
given.    2  H.  Bl.  2.  Redridge  v.  Palmer. 
2H.B1.341.  Comer  y. Baker.    7T.R. 
659.  PeddeUv.  Kiddle.    So  if  the  spe- 
cial plea  be  not  traversed ;  or  if  it  be 
traversed,  and  found  for  the  defendant, 
yet  if  the  plaintiff  new  assign,  and  the 
defendant  plead  not  guilty  to  the  new 
assignment,  and  it  be  found  against  him, 
no  certificate  is  necessary.  2  Lev.  234. 
Asser  v.  Finch.     2  Str.  1 168.  Beak  v. 
Moore.     1  East,  350.   MaHin  v.  Vat- 
lance.    For  though  the  right  as  claimed 
by  the  plea  be  determined  in  favour  of 
the  defendanti  yet  Ae  applicability  of 


TVin.  82  Car.  II.  Regis. 


SOOa 


6  Mod.  119.  and  particularly  in  C.6. 
by  rule  of  court  A.D.  1654,  to  ascer- 
tain the  place  in  die  declaration.    In 


which  cBse»  the  defendant  is  bound  to 
answer  that  place,  and  cannot  plead 
the  common  bar.    Bro.  Trespass,  168. 


that  right  to  the  trespass  complained  of 
is  put  in  issue  by  the  new  assignment 
and  plea  thereto ;  and  therefore  it  ap- 
pears by  the  whole   record  whether 
the   freehold    come    in  question    or 
not.     Unless  indeed  it  be  quite  ma- 
nifest from  the  nature  of  the  plea,  and 
new  assignment,  that  the  matter  co- 
vered by  the  plea  is  no  longer  at  all  in 
question,  as  where  the  plea  set  out  a 
right  of  way  by  metes  and  bounds^  and 
the  plaintiff  newly  assigned  exira  vtam, 
so  that  the  extent  of  the  way  was  ad- 
mitted.   Cockerill  v.  AUanson^  HuUock 
on  Costs,  76.     So  where  to  trespass  for 
breaking  plaintiff's  house  and  taking  his 
goods  the  defendant  justiiSed  under  a 
warrant,  and  the  plaintiff  newly  assigned, 
that  the  defendant  continued  after  the 
return  of  the  writ.     4  Taunt.  98.  Gre' 
gorjf  V.  Ormerod.    In  such  cases  it  ap- 
pears that  the  action  is  for  a  cause  to 
which  the  matter  of  the  plea  cannot  be 
applied,  and  the  cose  is  the  same  as  if  no 
special  plea  had  been  pleaded :  of  course 
a  certificate  is  necessary.  It  is  difficult  to 
reconcile  the  two  last  cases  with  the  cases 
of  Asser  v.  Finch,  and  Martin  ir.  Vat- 
lance,  even  on  tlie  ground  above  stated  { 
neither  is  it  absolutely  necessary,  as  the 
doctrine  of  Asser  v.  Finch  is  fully  sup- 
ported in  a  later  decision.   S  B.  &  A. 
443.  Taylor  v.  NichaUs.    As  the  slight- 
est  excess  is  sufficient  to  entitle  the 
plaintiff  to  a  verdict  on  the  new  assign- 
ment, which,  according  to  these  deci- 
sions, gives  him  all  the  costs,  it  is  evi- 
dently very  dangerous  for  the  defendant 
to  plead  to  the  new  assignment,  and 
hence  the  observation  of  the  learned 
Serjeant,  that  **  in  most  cases  it  is  a 
prudent  thing  to  let  judgment  go  by 
default  on  the  new  assignment.'*    For 
though  the  doing  so  ensures  the  plain- 


tiff his  costs  as  far  as  such  judgmenty 
yet  if  he  proceed  to  trial  on  the  special 
plea,  and  faU,  the  defendant  will  be  en- 
titled to  the  general  costs,  for  the  plain- 
tiff might  have  entered  a  noL  pros,  as 
to  that  plea,  and  assessed  his  damages 
on  the  new  assignment  before  the  she- 
riff. 13  East,  191.  Thornton  v.  William* 
son.     The    defendant   however   must 
take  care#  that  a  plea  of  not  guilty  to 
the  declaration  be  not  left  entire  on  the 
record,  when  judgment  by  default  is 
suffered  on  the  new  assignment ;  for  if 
it  be,  it  is  held  that  the  plaintiff  cannot 
assess  his  damages  before  the  sheriff, 
but  is  compelled  to  go  to  trial  on  such 
plea  of  not  guilty,  notwithstanding  the 
judgment  by  default.    3  Brod.  &  Bing. 
117.  House  V.  JTuimes  Commissioners* 
(See  also  1  Bam.  &  Cress.  278.  Longden 
Y»  Bourn,)    And  this  brings  the  case 
within  that  class  in  which  it  is  determined 
that,  where  the  plaintiff  succeeds  in 
part  of  his  demand,  and  fails  in  the  rest, 
he  is  entitled  to  the  general  costs,  de- 
ducting his  costs  on  those   parts  in 
which  he  fails,  but  not  allowing  the  de* 
fendant   his  costa  thereon;  but   that 
where  the  defendant  suflers  judgment 
by  default  as  topext,  and  succeeds  on 
cJl  the  issues  as  to  the  rest,  lie  is  en- 
titled to  the  general  costs,  in  like  man- 
ner as  he  is  when  he  succeeds  on  any 
one  pUa  which  goes  to  the  vohcle  cause 
of  action.    3  T.  R.  654.  Day  v.  Hanksi. 
8T.R.  466.  Griffiths  y.Davies.  5  East, 
261.  Postan  v.  Stantoay.   11  East,  263. 
Vivian  v.  Blake.    I  Brod.  &  Bing.  222; 
Trotman  v.  Holder.    Ibid.  465.  Bennett 
V,  Coster.    S  Tannt.  129.  Raggy.Wdls. 
4  B.  &  A.  43.  Holroyd  v.  Breare.    Per- 
haps the  proper  mode  of  entering  the 
judgment  by  default  to  the  new  assign- 
ment may  be  somewhat  in  this  form : 
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284.  9  H.  7.  6.  pi.  8.  Bro.  Trespass, 
422.  6  Mod.  119.  Where  the  plaintiff 
and  defendant  agree  in  the  place,  the 
plaintiff  cannot  new  assign.  But  if  the 
defendant,  professing  to  answer  the 
whole  declaration,  does  in  reality  jus- 
tify im\y  part  of  the  trespass  for  which 
the  action  is  brought,  the  plaintiff  must 
new  assign ;  and  if  he  doubt  the  truth 
of  the  justification,  must  also  reply  to  it. 
For  it  is  necessary  in  many  cases  to  tra* 
verse,  or  otherwise  answer,  the  plea, 
and  also  to  new  assign.  [g\  As  where 
the  defendant  pleaded,  that  the  house 
in  the  declaration  was  called  C.  house^ 
and  one  of  the  closes  Blackdcre^  and 
the  other  Whiteacref  and  that  they  were 
his  freehold;  the  plaintiff  traversed  that 
C.  house  and  Blackacre  were  the  de- 
fendantls  freehold,  and  new  assigned 
the  trespass  in  20  acres  other  than 
fVhiteacre,  It  was  objected,  that  the 
new  assignment  was  a  waver  of  the 
former  pleadings  as  to  all,  and  there- 
fore the  plaintiff  ought  not  to  have  tra- 
versed ;  but  the  court  held  it  proper : 


for  as  die  defendant  had  hit  *8ome  of 
the  places  in  which  the  plaintiff  intend- 
ed the  trespass  and  pleaded  thereto, 
the  plaintiff  was  at  liberty  to  answer 
that  part,  and  the  defendant  should  not 
wave  his  plea  and  plead  to  bH  de  nox>o* 
Cro.  Eliz.  812.  Prettyman  v.  Laxorence, 
So  where  an  action  is  brought  for  fidi-' 
ing  in  the  river  T.  being  the  plaintiffs 
fishery,  and  the  trespass  intended  by 
the  declaration  is  for  fishing  to  the  ex- 
tent of  two  miles  and  upwards ;  if  the 
defendant  pleads  that  he  is  seised  in  fee 
of  10  acres  adjoining  the  river,  and  pre- 
scribes for  a  free  fishery  in  the  river 
along  the  side  of  the  10  acres,  the  plam- 
tiff  ought  not  merely  to  traverse  the 
prescription  and  go  to  issue  upon  it, 
because  at  the  trial  he  would  not  be 
permitted  to  give  evidence  of  any  act  of 
fishing  by  the  defendant,  either  above 
or  below  the  10  acres,  for  the  question 
would  be  confined  to  the  prescription 
only ;  but  the  plaintiff  should  also  new 
assign,  and  state  that  the  trespass  com- 
plained of  was  not  only  for  fishing  in 


<<  And  the  said  defendant,  relinquishing 
his  said  plea  by  him  first  above  pleaded 
to  the  said  declaration  so  far  as  the  same 
plea  relates  to  the  said  trespasses  above 
newly  assigned,  says  nothing  in  bar  or 
preclusion  of  the  said  trespasses  above 
newly  assigned,  wherefore,  &c."  There 
is  nothing  incongruous  in  this,  for  the 
new  assignment  is  virtually  contained 
in  the  declaration,  and  it  is  on  that 
ground  entirely  that  the  judgment 
in  House  v.  Thames  Commissioners 
proceeds. 

[g\  Where  a  single  act  of  trespass 
is  laid  in  a  declaration  without  *•  divers 
«  days  and  times,"  and  the  defendant's 
plea  in  justification  covers  that  act,  to 
which  plea  the  plaintiff  replies,  he  can- 
not also  new  assign.  7  Taunt.  156. 
Taylor  v.  Smith.  So  where  the  declar- 
ation    contains    several  counts,    each 


alleging  a  single  act  of  trespass,  and 
the  defendant  pleads  a  separate  plea  of 
justification  to  each  cotmt,  the  plaintiff 
cannot  take  issue  on  such  justifications, 
and  also  new  assign  another  act  of  tres- 
pass ;  for  such  replication  and  new  as- 
signment are  double,  and  extend  the 
cause  of  complaint  beyond  what  is  con- 
tained in  the  count.  10  East,  73. 
Cheasley  v.  Barnes.  In  a  note  to  this 
latter  case,  p.  81.  a  case  of  Franh  v. 
Morris  is  mentioned,  where  to  an  ac- 
tion of  assault  the  defendant  pleaded 
son  assault :  the  plaintiff  replied,  de  ui- 
jurioy  and  also  new  assigned  that  the 
defendant  beat  him  in  a  more  violent 
manner  than  was  necessary  for  the  de- 
fence of  himself.  The  case  was  ad- 
mitted to  involve  the  same  question  as 
Cheasley  v.  Barnes^  and  to  be  governed 
by  that  decisiout 
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the  ri^er  adjoining  the  10  acres,  but 
also  aboTe  and  below,  and  then  the  de- 
fendant will  be  under  the  necessity  of 
giving  some  answer  to  the  whole  tres- 
pass. In  this  case,  without  a  new 
assignment,  the  plaintiff  would  run  a 
great  risk  of  being  tricked.  For,  if  the 
prescription  were  found  for  the  defend- 
ant, he  would  succeed  in  the  action, 
though  guilty  of  almost  the  whole  tres- 
pass for  which  the  action  was  brought. 
So  .where  a  man  claims  a  right  of 
way,  which  is  disputed  by  the  owner 
of  the  close,  and  has  committed  tres- 
passes in .  other  parts,  besides  those  in 
which  he  claims  the  way,  if  the  de- 
fendant pleads  a  right  of  way,  the 
plaintiff  must  traverse  it,  and  further 
state  in  a  new  assignment  that  the  de- 


serve, that  in  this  case  it  is  not  usua 
to  state  that  the  action  was  brought  as 
well  for  the  trespass  justified,  as  for 
that  which  is  new  assigned.  So  where 
in  trespass  a  grant  of  a  way,  common, 
&c.  is  pleaded,  if  the  defendant  has 
used  the  way,  &c.  in  a  different  man-' 
ner  from  what  he  is  entitled  to  do 
under  the  grant,  the  plaintiff  must  new 
assign.  1  Term  Rep.  560.  Senhouse  v. 
Christian. 

With  respect  to  trespass  /or  taking 
goods;  this  action  differs  from  the  other, 
because  that  is  locai^  this  is  transifori/f 
the  place  being  mentioned  in  the  de- 
claration merely  for  a  venue.  Carth. 
176.  But  as  the  defendant  may  by  his 
plea  make  the  action  local  by  his  justi- 
fying in  some  particular  place,  in  which 


fendant  committed  trespasses  in  other*   case  it  has  been  held  that  he  must  give 


parts  of  the  close.  In  cases  where  the 
plaintiff  answers  the  plea  and  also  new 
assigns,  it  is  usual  to  aver  in  the  new 
assignment  that  the  action  was  brought 
as  well  for  the  trespass  mentioned  in 
the  plea,  as  for  the  trespass  which  is 
new  assigned.  But  where  the  plea 
does  not  at  all  meet  the  place  in  the 
declaration,  but  justifies  the  trespass  in 
some  other  place  of  the  same  name,  or 
otherwise,  upon  some  legal  ground  of 
defence,  the  plaintiff  makes  merely  a 
new  assignment  without  traversing  any 
part  of  the  plea,  for  that  would  ob- 
viously be  repugnant ;  in  which  new  as- 


the  place  a  name,  the  plaintiff  may  new 
assign  in  this  action  as  well  as  in  the 
other.  Bull.  Nisi  Fri.  92.  Cro.  Jac. 
141.  BaU  V.  Bradley.  .  Freem.  2S8. 
Codclet/  V.  Pagrave.  2  Salk.  453.  Coke 
V.  Evans.  6  Mod.  120.  Hehois  v.  Lombe. 
Goldsb.  191  •  Bodyam  v.  Smith.  As 
where  trespass  is  brought- for  taking 
away  the  plaintiff's  oaks ;  the  defend- 
ant pleads  that  the  oaks  were .  standing 
in  a  certain  close  called. ^4.  situate  in 
the  manor  of  O.  which  is  the  freehold 
of  B.  who  *  felled  them, ,  and  justified' 
taking  them  away  by  the  command  of 
B.    The  plaintiff  may  new.  assign  that 


signment  care  must  be  taken  to  describe,  the  oaks  were  growing  in  the  plaintiff's 
the  place  with  all  its  abuttals  by  metes  close  within  the  manor  of  W.  and  were 
and  boundaries,  so  as  clearly  to  distin-,   other  oaks,  &c..than  those  mentioned 


guish  it  from  the  place  justified  in  the 
plea.  Dy.  264.  Cro.  Jac.  594.  Cro. 
Eliz.  355.  492.  As  where  a  man  is 
possessed  of  two  closes,  each  called 
the  Roadi  and  the  defendant  has  a 
right  of  passage  over  one,  but  none 
over  the  other  close,  if  to  an  action  for 
going  over  the  close  where  he  has  no 
right,  he  justifies  going  over  that  where 
he  has  a  rig'ht,  the  plaintiff  must  new 
assign.    It  is  almost  needless  to  ob- 


in.  the  plea.  In  these  transitory  actions 
not  only  the  place,  but  the  time,  may 
be  made  material  by  the  plea,  and.  then 
the  plaintiff  must  new  assign  the:  ties-* 
pass  at  another  time»  2  Ld. .  Raym. 
1015.  1  Lev.  110,  ill.  Lee  v.  Rogers. 
— Of  this,  instances  were  given  in  the 
beginning  of  this  note  in  actions  of 
assault,  &c.  See  2  Saund.  5  c,^  d^  h. 
So  where  in  actions  for  breaking  and 
entering  the  plaintiff's  house  or  land. 


900d 


Greene  versus  Jones. 


felling  his  tioaber  or  taking  away  his 
goods,  the  defendant  pleads  a  licence, 
which  the  plaintiff  had  revoked  before 
any  of  the  trespasses  were  committed, 
or  which  was  confined  to  some  parti, 
cular  thing,  and  the  defendant  exceed* 
ed  it,  the  pkintiff  must  state  the  revo- 
cation or  excess  in  a  new  assigs* 
ment.  [A]  There  are  some  replications 
which  rather  partake  of  the  nature  of 
new  assignmenu  than  are  properly  and 
strictly  so.  As  where  a  man  abuses 
an  airtbority  or  licence,  which  the 
taw  gives  him,  by  which  he  becomes  a 
trespasser  ab  initio;  if  the  defendant 
pleads  sudi  licence  or  authority,  the 
plaintiff  must  reply  the  abuse.  8  Rep. 
146.  The  Six  Carpenters' cwse,  SWils. 
20.  Dye  V.  Leatherdale.  S  Term.  Rep. 
292.  Tayhrv.  Cole.  S.  C  1  H.  Black. 
SS6.  1  Term  Rep.  SS8.  Gundry  v. 
Fekham^  per  BuUer  J.  1%] 


(7)  It  seems  this  would  have  been  a 
fatal  objection ;  Iw  it  is  now  upon  a  spc" 
dal  demurrer.  S  Term  Rep.  184. 
note  (b)f  Atkinson  v.  Anderson*  Ibi^ 
183.  Belk  V.  Broadbentt  where  it  appears 
to  be  admitted,  that  the  objection  would 
have  been  valid,  if  the  day  mentioaed 
in  the  plea  had  been  in  the  vacatioo, 
for  the  court  will  judicially  take  notice 
of  the  beginning  and  end  of  the  terms. 
S.P.  8  Ld.  Raym.  1557.  Estwick  r. 
Cooke.  iLd.  Raym.4.  Ball  r.  Ji0»e. 
Ibid.  S54.  PuUein  v.  Benson.  1  Vent. 
264.  Anon.  Vid.  Latch,  11. 118.  In 
5  Burr.  2586.  and  2  Black.  683.  Hurt  v. 
Weston^  the  court  seemed  inclined  to 
over-rule  this  objection,  but  took  a  dis- 
tinction between  that  case  and  Est' 
tvicit  V.  Cooie.  However  the  subse- 
quent cases  shew  that  the  courts  stai 
hold  this  objection  to  be  a  valid  one.  [j] 


[A]  See  3  Campb.  524w  Ditcham  v. 
Bond.  But  where  the  declaration  com- 
plains of  trespasses  on  divers  days  and 
times  and  the  defendant  pleads  a  licence 
generally,  he  is  bound  to  shew  a  licence 
co*extensive  with  the  ticespasses  proved; 
and  therefore  the  plaintiff  having  shown 
atrespass  prior  to  Uie  date  of  the  licence, 
was  held  to  be  entitled  to  a  verdict,  on 
an  issue  simply  denying  the  licence 
without  any  new  assignment.  1 1  East, 
451.  Barnes  v»  Hunt.  A  licence  must 
be  pleaded  specially.  2  T.  R.  166. 
Bennett  y.Allcott.  7  Taunt.  156.  Taj^- 
lor  V.  Smith.  But  in  an  action  on  the 
case  fior  a  nuisance,  it  may  be  given  in 
evidence  under  the  general  issue.  8  East, 
906.  Winter  v.  Brochxtdl.  In  that  ease 
it  was  determined  that  a  licence  acted 
upoa  and  executed  is  not  countermand- 
able;  at  least  not  without  putting  the 
party  in  the  same  situation  as  he  was 
befcffe  the  licence  was  granted,  and  re- 
paying him  any  expense  that  he  may 


have  incurred.  Post,  vol.  ii.  113  a. 
note  [a]. 

[t]  But  where  the  defendant  justifies 
under  process  which  is  irregular,  if  the 
plaintiff,  instead  of  replying  the  irregu- 
larity, new  assigns  that  the  assault  was 
committed  on  another  occasion,  he  is 
bound  to  prove  some  assault  unconnect- 
ed with  the  process,  and  if  he  cannot, 
there  must  be  a  verdict  for  the  defend- 
ant.'; for  the  plaintiff  might  have  taken 
issue  on  the  plea,  16  East,  82.  Oak- 
ley V.  Davis. 

[j]  But  if  the  day  be  laid  under  a  n- 
delicit^  although  it  be  a  day  in  vacation, 
and  it  be  alleg^d  tliat  the  court  was 
then  held,  it  has  been  decided  in  C.B. 
on  special  demurrer,  that  the  day 
niay  be  rejected  as  surplusage.  2  Prod. 
&  Bing.  659.  Luckett  v.  Plummer.  AoA 
if  it  be  not  alleged  that  the  court  was 
then  held,  a  writ  may  be  stated  in  plead- 
ing to  have  issued  in  vacation.  15  East, 
378,  Harrington  v.  Taylor. 


Tria  2£  Car.  II.  Regis.  •    300  e 

r- 

Dominus  Rex  versus  Opie  and  Dodge,  &c.  Case  46. 

Trin.  21  of  King  Charles  the  Second,  among  the  Indictments, 

No.  19. 

Comwofl,!  TJE  it  remembered,  that  Sir  Thomas  FanshaWf 
to  wit,  J  jj  knight,  coroner  and  attorney  of  our  lord  the  king, 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself 
who  prosecutes  for  our  said  lord  the  king  in  this  behalf,  in  his 
own  proper  person  comes  here  into  the  court  of  our  sfud  lord 
the  king^  before  the  king  himself  at  Westmins^ert  on  Fridwf 
nexX  after  the  morrow  of  the  Holy  Trfnity  in  this  same  term, 
and  for  our  said  lord  the  kin^  gives  the  court  here  to  under- 
stand and  be  informed,  that  at  the  assizes  holden  for  the  said 
county  of  Cenmally  at  Lamice^on  in  the  said  county,  on  JTed- 
nesdinf  the  17th  day  of  Marchf  in  the  Slst  year  of  the  reign  of 
our  lord  Charles  the  Second^  by  the  grace  of  God,  of  England^ 
Scotland^  France,  and  Irdandf  king,  defender  of  the  fiiith,  &c 
before  Sir  John  Vaughan,  knight,  chief  justice  of  our  said  lord 
tlie  king  of  the  bench,  and  Sir  John  Archer,  knight,  one  of  the 
justices  of  our  said  lord  the  king  of  the  bench,  justices  of  the 
same  lord  the  king  assigned  to  take  assizes  in  the  said  county, 
a  certain  issue  in  a  plea  of  trespass  upon  the  case  between  £^^ 
VMvd  HoUinj  gent  plainti£^  and  Bicfiard  Opie,  gent,  defendant, 
was  tried  by  a  jury  of  the  country.  And  that  the  said  Richard 
Opie,  of  &.  Breock,  near  fVadebridge,  in  the  said  county,  gen- 
tleman, Peter  Dingle,  of  St.  if  a^&i,  in  the  said  county,  yeo- 
man, Stephen  Trehane,  late  o£  Lttuncestoii,  in  the  said  oounty, 
yeoman,  and  Edward  Dodge,  late  of  Launcesion,  in  the  said 
county,  yeoman,  on  the  17th  day  of  March,  in  the  said  SIst 
year  of  the  r^n  of  our  said  lord  the  now  kin^  at  Z^nmcesten 
aforesaid,  in  the  county  aforesaid,  before  the  said  trial,  con* 
trived,  conspired,  and  among  themselves  unlawiiilly  agreed, 
by  rewards  and  other  ways  and  means,  unlawfully  to  procure 
a  verdict  to  be  given  for  the  defendant :  and  to  perform  their 
said  most  wicked  hitentions,  contrivances,  and  conspiracies, 
the  said  Richard  Opie,  Peter  Dingle,  Stephen  JVehane,  Ednoard 
Dodge,  and  Christopher  Barnes,  then  and  there  agreed*that  the 
aaid  Stephen  Trehane  and  Edwtrd  Dodge,  for  ^vers  sums  of 
money  to  them  the  said  Stephen  Trdane  and  Edward  Dodge, 
paid  fay  the  said  Peter  Dingle  and  Richard  Opie,  should  pro- 
cure themselves  the  said  Stepiien  Trehane  and  Edward  Dodge 


SOO/  Our  Lord  the  King  'versus  Opie  and  Dodge,  &c. 

The  King  to  be  sworn  de  circumstatUibus  for  the  trial  of  the  said  issue, 
t?.  QpiB.  ^  jmj  should  give  a  verdict  for  the  defendant.     And  according 

r  gQ2  1  to  the  said  agreement  between  the  swd  Richard  Opie^  Pder 
DUigle^  Stephen  Trehane^  and  Edward  Dodge^  bad,  the  said 
Stephen  Trehane  and  Edward  Dodge^  by  unlawful  ways  and 
means,  procured  themselves  to  be  sworn  de  circumstantibta  for 
the  trial  of  the  said  issue;  and  being  so  sworn,  together  with 
the  other  jury  sworn  to  try  the  said  issue,  then  and  there  gave 
their  verdict  for  the  defendant,  to  the  great  damage  of  die 
said  Edward  Hoblin,  to  the  evil  and  pernicious  example  of  all 
others  in  such  case  offending,  and  against  the  peace  of  our  said 
lord  the  now  king,  his  crown  and  dignity,  &c. ;  whereupon  the 
said  coroner  and  attorney  of  our  said  lord  the  king,  for  the 
same  lord  the  king,  prays  the  advice  of  the  court  here  in  the 
premises,  and  due  process  of  law  in  this  behalf  to  be  made 
against  the  said  Richard  Opie,  Petet*  Dingle,  Stephen  Trehane^ 
and  Edward  Dodge,  to  answer  our  said  lord  the  king  of  and  in 
the  premises,  &c. 


Case  46.  ^^1'  Lord  the  King  versus  Opie  and  Dodge,  and 

others,  by  Indictment. 

Trin.  21  of  King  Car.  11.  No.  19. 

Xnfbnnation  for  *■  NFORMATION  for  an  offence  in  the  nature  of  em* 
SiT^^f"  bracery,  against  Opie  and  Dodge,  aod  two  other  defend- 

emimioery,  ants,  for  that  whereas,  at  the  assizes  in  Cornwcdl^  a  certain 
^fd nothear  ^^^"^  ^^  ^  P^^  ^^  trespass  upon  the  case,  between  Hoblin,  an 
any  motion  in  attorney,  plaintiff,  and  Richard  Opie,  one  of  the  now  defend- 
m^  s.^  a  '  ^"^  ^^^'^  defendant,  came  on  to  be  tried  before  the  justices 
dted,  1  Show,  of  assize,  and  that  the  defendants,  before  the  trial,  contrived, 
P.  C.  960.  To.  conspired,  and  among  themselves  unlawfully  agreed,  by  re- 
^^  watds  and  other  unlawful  ways  and  means,  to  procure  a  ver- 

dict to  be  ^ven  for  the  defendant  in  that  action,  and  to  compass 
it  they  contrived  that  the  said  Dodge  and  Trehane,  another  of 
the  now  def^dants,  for  divers  sums  of  money,  should  procure 
themselves  to  be  sworn  de  circumstantibus  for  the  trial  of  the 
issue,  and  that  they  should  give  their  verdict  for  the  defendant 
in  the  action,  and  by  those  undue  means  they  procured  them- 
selves to  be  sworn  de  circumstantibus  upon  the  trial  of  the  issue, 
and  thereupon  they,  together  with  the  other  jurors,  gave  a 
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verdict  for  the  defendant  in  the  said  action,  to  the  great  da- 
mage of  the  said  Hobfyn^  and  to  the  evil  and  pernicious  ex- 
ample of  all  others,  Sec.  And  to  this  information  the  defend- 
ants pleaded  not  guilty,  and  were  all  found  guilty  at  the  last 
assizes  in  ComfooalL 

And  now  Saunders  would  have  moved  in  arrest  of  judgment, 
aad  he  was  prepared  with  divers  exceptions;  but  Hale,  chief 
justice,  would  not  hear  him,  but  said  that  the  defendants  might 
bring  their  writ  of  error  if  they  would,  for  he  would  not  give 
any  countenance  to  such  an  offence;  whereupon  judgment 
was  given  against  the  defendants,  quod  capiarUur  ad  faciend. 
Jinem  cum  domino  rege,  &c.  (1) 

.Note:  That  although  there  was  no  matter  of  law  deter- ^ 
mined  in  this  case,  yet  I  have  taken  notice  of  it  for  the  enor- 
mity of  the  ofience  in  such  bad  practices  to  corrupt  the  very 
fountain  of  justice,  which  are  worthy  of  severe  punishment. 
Note :  The  statutes  restraining  embracery  and  maintenance, 
viz.  5  Ed.  3.  c.  10.,  d4Edw.S.  c.  8.,  and  38  Edw.  3.  c  12. 
£t  vide  31  H.  6.  1.  8.  and  37  H.  6.  31. 
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The  King 
V.  Opis. 


[  302  ] 


(1)  Mr.  Serjeant  Hawkins,  in  2  vol. 
P.  C.  442.  note  (d),  fo.  edit,  says,  '<  but 
*'  in  Saund.  301,  302.  Chief  Justice 
**  Hale  refused  to  hear  any  motion  rn 
««  arrest  of  judgment  of  a  scandalous 


**  conspiracy ;  but  in  my  own  experience 
<<  I  never  knew  such  a  motion  refused 
*'  to  be  heard."  And  the  present  prac- 
tice is  to  hear  such  a  motion,  [a} 


[a]  See3M.&S.  67.  The  King  v. 
De  Berenger  and  otherSf  ace.  So  a 
motion  may  be  made  for  a  new  trial  in 
cases  where  the  defendants  have  been 
convicted  on  indictments  for  conspiracy: 


but  all  the  defendants  oonvii;ted,  must 
be  present.  11  East,  307.  The  King  v. 
Teal.  SM.8cS.9.The  KingY.Agkem, 
Ibid.  10.  note.  The  King  v.  Lord  Coch^ 
rane. 
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DE 


[  30$  1 


Term.  Sancti  Mich. 

ANNO  RE6NI  REGIS  CAR.  11.  21. 


Cafe  47.  Merchant  versus  Driver,  Administrator  of  Rowe. 

Hil.  20  A  21  of  King  Cbaries  the  Second.     RoL  1340. 

See  Lib.  Fiac.    ^Bm^'*^  I  /^UR  lord  the  king  hath  sent  to  the  sheriff  of 
cKs^pU.    **"^'"  'S^^  ins^iit  dose  in  these  words,  to  wit: 

660.  pi.  s.*  663.  Charles  the  Second,  by  the  grace  of  God,  cH  England^  Scd- 
668%l^;  669!  ^^*  France,  and  Ireland,  king,  defender  of  the  fcith,  &c 
pL8.67o.pL9.  to  the  sheriff  of  iStg^itt,  greeting;  Whereas  we  lately  com- 
lUcttJtju%\  nianded  our  sheriffs  of  London^  that  of  the  goods  and  chattek 
de  bonis  intoi-     of  John  Boooef  deceased,  at  the  time  of  his  death,  who  died 
rifft  of  London,  intestate,  in  the  hands  of  Thomas  Driver,  admkiistnitor  of  all 
and  singular  the>goods  and  chattels,  rights  and  credits,  n^di 
were  of  the  said  John,  to  be  administered,  in  their  bailiwick, 
they  should  cause  to  be  made  100/.  of  debt,  and  83s.  and  4^ 
for  damages,  which  Robert  Merchant,   deceased,  and   Wil- 
liam Cfipps,  likewise  deceased,  whidi  William  the  said  Itobert 
survived,  had  in  their  life  time  sustained,  as  wdl  on  oocasioa 
of  the  detention  of  that  debt,  as  for  their  costs  and  charges  by 
them  about  their  suit  in  that  behalf  expended,  whereof  the 
said  John  Bawe  in  his  life  time  was  convicted,  as  appeared  to 
us  of  record,  and  that  they  should  have  that  money  befece  us 
-   at  WesimimteTf  on  Wednesdcy  next  after  the  morrow  of  SL 
Martin  now  last  past,  to  render  to  Mary  Merchant,  widow, 
administratrix  of  all  and  singular  the  goods  and  chattds, 
rights  and  credits,  which  were  of  the  said  Robert  MerthatU^ 
her  late  husband  at  the  time  of  his  death,  to  be  administeieiL 
And  whereas  in  our  own  court  before  us  it  was  considered 
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that  the  ssdd  Mary  shculd  have  execution  against  the  said  Mibohaiit 
TKomas  for  the  said  debt  and  damages  in  form  aforesaid :  and  ^^^Dbiveb. 
our  said  sherifis  of  London  at  that  day  returned  to  us,  that  sdrejadaito 
the  said  Thomas  bad  not  any  goods  or  chattels  which  were  of  ^7«  executkm, 
the  said  John  at  the  time  of  his  death  in  their  bailiwick,  turned  n«il/^ 
whereof  they  could  make  or  cause  to  be  levied  the  debt  and  ^^'^ 
damages  aforesaid,  or  any  part  thereof;   whereupon  it  was 
suflSdently  testified,  on  the  part  of  the  said  Mary^  in  our  said 
court  before  us,  that  the  said  Thomas  had  sufficient  goods  and 
chattels,  which  were  of  the  said  John  at  the  time  of  his  death 
in  the  hands  of  him  the  said  Thomas  to  be  administered,  in 
your  bailiwick,  whereof  you  could  cause  to  be  made  the  debt 
and  damages  aforesaid,  therefore  we  lately  commanded  you, 
that  of  the  goods  and  chattels,  which  were  of  the  said  John  at  TedatumfM 
the  time  of  his  death  in  the  bands  of  the  said  Jlumas  to  be  -{^^^^^^ 
administered,  in  your  bailiwick,  you  should  cause  to  be  made  ■heriffof  Suf- 
the  said  100/.  of  the  debt  aforesaid,  and  also  the  said  SSs.  ^^* 
and  4d.  of  the  damages  aforesaid,  and  that  you  should  have 
that  money  before  us  at  Westminster  on  Saturday  next  after 
the  octave  of  St.  Hilary  then  next  coming,  to  render  to  the 
said  Maty  for  the  debt  and  damages  aforesdd  in  form  afore* 
said.     And  whereas  at  that  day  you  returned  to  us,  that,  for  Mkuidate  totbi 
execution  to  be  made  of  the  said  writ  to  you  thereof  directed,  ^j^^^ 
you  had  sent  your  mandate  to  the  bailifis  of  our  town  of  wicfa, 
Ipswich  in  your  county,  who  have  foil  execution  of  all  writs 
and  warrants  to  be  executed  within  the  liberty  of  the  same 
town,  and  the  return  thereof  and  that  within  the  liberty  of 
the  same  town  the  execution  of  that  writ  totally  remains  to  wbo  iMft  ^twm 
be  made,  which  said  bailiffi  had  not  givod  you  any  answer;  "••"'^"' 
whereupon  by  our  other  writ  we  lately  commanded  you^  that  Nm  omUtas. 
you  should  omit' not  by  reason  of  any  liberty  of  the  liberty  of 
the  bailiffi  of  our  said  town  of  Ipswich  aforesaid,  but  of  the 
goods  and  chattels  of  the  said  John  Bawe^  at  the  time  of  his 
death  in  the  hands  of  the  said  Thomas  as  aforesaid  to  be  ad- 
ministered, in  your  bailiwick,  you  shall  cause  to  be  made  the 
said  100^  of  debt,  and  also  the  said  S$s*-  and  ^d.  of  the 
damages  aforesaid,  and  that  you  should  have  that  money 
before  us  at  Westminster  on  Fridwf  next  after  the  morrow  of 
the  Hobf  Trinity  now  last  past,  to  render  to  the  said  Mary 
for  the  debt  and  damages  aforesaid  ;•  and  you  at  that  day  re-  N^ittakma 
turned  to  us,  that  the  said  ThomashsA  no  gopds  or  chattels  in  >'*<u™^ 
your  bailiwick  which  were  of  the  said  John  at  the  time  of  his 
death  m  the  hands  of  him  the  said  Thomas  to  be  administeredi 
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Merchant  versus  Driver. 


Mbrchant 
V.  Driver. 


[  S05  ] 


Fieri faeiat  de 


d  Hbi  amtUtre 
pottU  ferity 


that  defendant 
hath  sold,  &c. 
the  goods,  &c. 
of  the  intestate. 


Scire Jaeioiio 
the  defendant 
to  shew  cause, 


guareexeeu' 
tionemnon. 


whereof  you  could  cause  to  be  made  the  debt  and  dsmages 
aforesaid,  or  any  part  thereof.    And  forasmuch  as  it  was  con- 
ceived that  the  said  return  is  in  delay  of  having  executioD  of 
the  sidd  recovery,  and  for  that  it  is  sufSciendy  testified  in  our 
court  before  us,  that  the  said  Thomas  hath  eloigned^.soldy  and 
to  his  cnm  use  converted  and  disposed  (1),  of  divers  goods  and 
chattels  which  were  of  the  said  John  at  the  time  of  his  death 
in  the  hands  of  him  tlie  said  Thomas  to  be  administered,  to 
the  value  of  the  said  debt  and  damages,  with  that  intent  that 
the  execution  aforesaid  should  not  be  made,  we  being  un- 
willing that  those  things,  which  in  our  court  before  us  are 
righdy  done  or  adjudged,  should  be  defeated  by  art,  subtlety, 
or  contrivance,  command  you,  as  we  have  oftentimes  com- 
manded you,  that  of  the  goods  and  chattels  which  were  of  the 
said  John  Bawe  at  the  time  of  his  death  in  the  hands  of  the 
said  Thomas  Driver  to  be  administered,  being  in  your  baili- 
wick, you  cause  to  be  made  the  debt  and  damages  aforesaid, 
if  they  can  be  levied  thereof,  and  that  you  have  that  money 
levied  before  us  at  Westminster^  on  Friday  next  after  three 
weeks  of  St.  Michael^  to  render  to  the  said  Mary  for  the  debt 
and  damages  aforesaid,  in  form  aforesaid :  and  if  they  cannot 
be  levied  thereof,  then  if  it  can  be  made  appear  to  you  by 
an  inquisition  upon  oath  of  good  and  lawful  men  of  your 
bailiwick  to  be  taken  in  this  particular,  or  in  any  other  manner 
by  which  you  may  be  the  better  certified  thereof,  that  the  said 
Thomas  hath  sold  and  eloigned,  and  to  his  own  proper  use 
converted  and  disposed  of,  the  goods  and  chattels  which  were 
of  the  said  John  at  the  time  of  his  death,  in  the  hands  of  the 
said  Thomas  to  be  administered,  to  the  value  of  the  debt  and 
damages  aforesaid,  or  any  part  thereof,  that  then,  by  good 
and  lawful  men  of  your  bailiwick,  you  give  notice  to  the  sakl 
Thomas  that  he  may  be  before  us  at  Westminster  at  the  afore- 
sfud  term,  to  shew  if  he  hath  or  knows  of  any  thing  to  say 
for  himself  why  the  said  Mary  ought  not  to  have  execution 
against  him  of  the  debt  and  damages  aforesaid,  to  be  levied 
of  the  proper  goods  and  chattels  of  the  said  Thomas^  if  it 
shall  seem  expedient  to  him ;  and  further  to  do  and  receive 
what  our  court  before  us  shall  thereof  consider  in  that  behalf 
and  have  you  there  then  the  names  of  those  by.  whom  yoa 
shall  make  it  known  to  him,  and  this  writ.    Witness  SvtJckn 


(1)  Note  the  word  *^  'masted,*  which    omission  was  the  ground  of  the  objeo 
is  usually  inserted,  is  omitted*     This    tion.    See  the  case,  post. 
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Kebftige  knight,  at  Westminster^  the  10th  day  of  Jwie  in  the   Merchant 

20th  year  of  our  reign.     At  whkh  day,  before  our  lord  the  ^'  Drivbr.^ 

king  at  fVesfminstert  came  the  said  Maty  in  her  proper  person, 

and  the  sheriff  of  Suffolk,  to  wit,  Geoffrey  Hawland  esquire  Sheriff  returns 

now  returns,  that  the  said  Thomas  Driver  hath  no  goods  or  ^jt^te^      *°^ 

chattels  which  were  of  the  said  John  Rotwe  at  the  time  of  his 

death,    whereof  he  could  cause  to  be  ma^le  tlie  debt  and 

damages  aforesaid,  or  any  part  thereof.     The  same  sheriff  and  the  inquisi. 

now  also  returns  here  a  certain  inquisition  taken  before  him  at  ^°' 

Ipswich  in  his  counly,  on  the  17th  day  of  October  in  the  20th 

year  of  the  reign  of  our  said  lord  the  now  king,  upon  the  oath 

of  twelve,  &c.  by  virtue  of  the  said  writ,  by  which  it  is  found  which  finds, 

that  the  said  Thomas  Driver  had  goods  and  chattels  in  his 

hands,  which  were  of  the  said  John  Rowe  at  the  time  of  his 

death,  to  the  value  of  die  debt  and  damages  aforesaid,  and 

that  the  said  Thomas  Driver  hath  sold  and  eloigned,  and  to  that  defendant 

his  own   use  converted  and  disposed  of,  those  goods  and  ^tbeinte^°' 

chattels  to  the  value  of  the  debt  and  damages  aforesaid ;  and  *>^*s  ff^  ^ 

that  he,  by  Francis  Cook  and  Edvxird  Walton^  good,  &c.  gave  debt  and  da. 

notice  to  the  said  Thomas  to  be  before  our  lord  the  king  at  ™^g^ 

the  day  and  place  in  the  said  writ  specified,  to  shew  in  form  ' 

aforesaid  if,  &c:    The  same  day  b  given  to  the  said  Mary 

there,  &c.  [  306  ] 

At  which  day,  before  our  lord  the  king  at  Westminster, 
comes  the  said  Mary  in  her  proper  person,  and  the  said  Tho- 
mas,  on  the  fourth  day  of  the  plea,  being  solemnly  called  by 
Edward  Coleman  his  attorney,  comes  and  says,  that  the  said  Emciuw:  fi<m, 
Mary  ought  not  to  have  her  execution  of  the  debt  and  damages 
aforesaid  to  be  levied  of  the  proper  goods  and  chattels  of  the 
said  Thomas,  because  protesting  that  he  the  said  Thomas  hath  protesting  that 
fully  administered  all  the  goods  and  chattels  which  were  of  fuu^adndnia- 
the  said  John  at  the  time  of  hb  death  in  his  hands  to  be  ad-  *«^» 
ministered,  and  that  he  the  said  Thomas  hath  not,  nor  at  the 
time  of  the  suing  out  of  the  said  writ  of  scire  facias,  had  any  for  plea  says 
goods  or  chattels  which  were  of  the  said  John  at  the  time  of  lSd,^cI"wiJ*^ 
his  death  in  his  hands  to  be  administered;  for  plea,  he  the  goods  of  the  in. 
said  Thomas  saiih,  that  he  the  said  Thomas  hath  not  sold  or  **^*'  **' 
eloigned,  or  to  his  own  use  converted  and  disposed  of  {2)  any  goods 
or  chattels  which  were  of  the  said  John,  at  the  time  of  his 
death  in  manner  and  form  as  by  the  said  inquisition  is  above 
supposed ;  and  this  he  is  ready  to  verify :  wherefore  he  prays  JicS^T  " 

(2)  See  ante,  305.  note  (1). 
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"Plaintiff  my% 
that  deftndant 
1^  lold,  &c. 


Merchant  judgment  if  the  said  Man/  oaght  to  have  her  execution  of  the 
V*  Dbivbr.^  debt  and  damages  aforesaid  to  be  adjudged  to  her  against  the 
smd  nomas  to  be  levied  of  the  proper  goods  and  chattels  of 
the  said  ThomaSf  &c 

And  the  said  Maty  saith,  that  she,  by  any  thing  by  the 
said  Thomas  above  in  pleading  alleged,  ought  not  to  be  barred 
from  her  execution  of  the  debt  and  damages  aforesaid  against 
the  said  TkomaSy  to  be  levied  of  the  proper  goods  and  chattels 
of  the  said  Thomas,  because  she  saith  that  he  the  said  Thomas 
hath  soU^  eloigned,  and  to  his  own  use  converted  and  disposed 
of,  divers  goods  and  chattels  which  were  of  the  said  John  at 
the  time  of  his  death  to  the  value  of  the  said  100/.  and  \L  ISs. 
and  4rf.  in  the  writ  and  inquisition  aforesaid  above  specified, 
in  manner  and  form  as  by  the  said  inquisition  is  above  fiound, 
to  wit,  at  Ipswich  aforesaid  in  the  county  aforesaid ;  and  this 
she  prays  may  be  inquired  of  by  the  country :  and  the  said 
Thomas  likewise^  &c.  Therefore  the  sheriff  is  commanded 
that  he  cause  to  come  before  our  lord  the  king  at  Westminster, 
on  Friday  next  after  the  octave  of  the  Purification  (^  the 
Blessed  Mary,  &c.  twelve,  &c.  by  whom,  &c.  and  who  neith^, 
&c.  to  recognise,  8cc.  because  as  well,  8cc.  The  same  day  is 
given  to  the  said  parties  there,  &c. 


Bflfu*  thereon. 


Case  47. 

C  S07  ] 

S.  C.  1  Vent 
90.  1  Sid.  41S. 
S  Keb.  468, 
Where  the  abe- 
riff  returns  that 
an  executor,  &c. 
baa  mM  and 
eUngnedf  vdA  to 
kuownutecon' 
verUdonddU' 
j}Otedo£ih» 
gooda  and  chat- 
teboftheteeta. 
tor,  &c.  to  the 
value  of  the 
debt,  omitting 
the  word  ipojted, 
and  issusis 
taken  thereon, 
and  the  yerdict 
finds  that  the 
executor,  &c. 
did  to,  tbjm 


Merchant  versus  Driver,  Administrator  of  Rowe. 

OCIRE  facias  to  Have  execution  against  the  defendant,  ad- 
ministrator of  Rente,  de  bonis  propriis  upon  an  inquisitioo 
returned  that  the  defendant  had  goods  and  chattels  in  his 
hands,  which  were  of  the  intestate  Bawe  at  the  time  of  his 
death,  to  the  value  of  the  debt  and  damages  recovered  by  die 
original  judgment,  and  that  the  said  defendant  hath  sold  and 
eloigned,  and  to  his  own  use  corweried  and  disposd  o^  those  goods 
and  chattels  to  the  value  of  the  debt  and  damages  aforesaid. 
The  defendant  at*  the  return  of  the  writ  came  in,  and  pro- 
testing that  he  had  fully  administered,  and  had  no  assets,  tor 
plea  he  said,  that  he  hath  not  sold  or  eloigned,  or  to  his  own  me 
converted  and  disposed  of,  any  goods  or  chattels  which  were  of 
the  said  intestate  at  the  time  of  his  death,  in  manner  and  farm 
as  by  the  said  inquisition  is  above  supposed:  and  this,  &c^ 
wherefore,  &c. :  to  which  the  plaindflf  replied,  that  the  said 
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defendant  hath  sold»  eloigned,  and  to  his  own  use  converted   Merchant 
and  disposed  of,  divers  goods  and  chattels  which  were  of  the  ^'  PR'^g^^*^ 
said  intestate  at  the  time  of  his  dteth,  to  the  value  of  the  debt  wiu  amount 
and  damages  aforesaid,  as  by  the  said  inquisition  is  found,  and  ^  *  deyasta- 
thereupon  issue  was  joined^  and  a  verdict  was  found  for  the  ^ 
plaintiff  at  the  last  assizes. 

And  now  in  this  term,  Saunders  moved  in  arrest  of  judg- 
ment, that,  notwithstanding  the  verdict,  the  plaintiff  cannot 
have  judgment  against  the  defendant  to  have  execution  de 
bonis  prqpriiSi,  because  no  devastavit  is  found  by  the  first  inqui- 
sition, or  put  in  issue,  or  found  by  the  verdict;  and  then  the 
verdict,  finding  that  the  defendant  hath  soldf  eloigned^  and  to 
his  awn  use  converted  and  disposed^  &c.  does  not  ascertain  to  the 
court  that  the  defendant  hath  wasted  the  goods  of  the  intestate. 
For  the  defendant  may  well  sell,  eloign,  and  to  his  own  use  Ifanadminis- 
convert  and  dispose,  and  y^t  not  commit  any  waste,  or  make  ^1^^^,  owbT^ 
any  devastavit  s    for  he  may  pay  debts  upon  judgment,  or  money  the  d^u 
otherwise,  to  the  value  of  all  the  goods,  with  his  own  money,  g^^.  ininiGh     ' 
and  then  he  may  lawfully  dispose  of  the  goods  as  he  pleases ;  ^"^  as  tfae  Uw 
and  it  is  not  any  devastavit  whereby  to  subject  him  to  pay  the  V^of  oU  Um 
plaintiff's  debt  de  bonis  propriis.     And  therefore  the  issue  {5°^^.""^ 
should  have  been,  whether  the  defendant  had  wasted  the  goods  of  tiM  ga^^ 
and  chattek  of  the  intestate  or  not,  which  would  have  ended  }*  ^If^^J^ 
the  matter ;  but  now  the  issue  and  verdict  is  nothing  to  the  devastavit 
purpose,  wherefore  he  prayed  that  the  judgment  should  be 
arrested. 

Sed  non  allocatur ;  for  by  the  court  the  writ  oi  scire  facias 
suggests  that  the  defendant  hath  eloigned,  sold,  and  to  his  own 
use  converted  and  disposed  of,  the  goods  and  chattels,  &c,  to 
the  value  of  the  debt  and  damages  aforesaid,  with  that  inten^ 
tion  that  the  said  execution  should  ncd  be  made;  and  the  sheriff 
is  thereby  commanded  to  inquire  whether  the  defendant  hath 
done  so  or  not;  and  if  it  should  appear*that  he  hath  done  so, 
then  by  good,  &che  should  give  notice  to  the  defendant  to 
appear  and  shew  cause,  at  the  return  of  the  writ,  why  execu- 
tion should  not  be  made  de  bonis  propriis ;  and  the  sheriff  hav- 
ing returned  that  the  defendant  hath  eloigned,  sold,  and  to  his 
own  use  converted  and  disposed  o^  goods  and  chattels  to  the 
value,  &C.,  and  the  defendant  having  appeared,  and  traversed 
it,  which  is  also  found  against  hiip  by  the  verdict,  the  court 
cannot  now  doubjt  but  that  the  d^endant  hath  sold,  eloigned, 

(S)  S.  P.  SSaund.  40S.  Blacimoor  v.  Mercer.  S.  C.  1  Vent.  221.  8  Keb.  63. 
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Merchant    and  to  hb  own  use  converted  and  disposed,  with  the  inienium 
V.  Drivbb*^  ^^^  ^^  ^^y  g^^cuiif^  should  not  be  made^  and  so  has  com- 
mitted a  tortious  act  in  contriving  and  endeavouring  to  de- 
fraud the  plaintiff  of  his  debt,  which  amounts  to  a  devastavit. 
And  it  shall  not  be  intended,  (especially  afler  verdict,)  that 
the  defendant  has  paid  other  debts  of  as  high  a  nature  as  the 
plaintifPs  debts  to  the  value  of  the  goods  of  the  testator ;  for 
if  it  had  been  so,  the  judge  of  assize  would  have  directed  the 
jiiry  to  find  for  the  defendant,   namely,   that  he  had   not 
eloigned,  sold,  converted,  or  disposed  to  his  own  use,  any 
goods  of  the  testator,  xndtk  an  intention  (hat  thp  said  ejeecution 
should  not  be  made^  but  that  he  had  disposed  of  them  in  the 
payment  of  other  just  debts  of  as  high  a  nature  as  the  plaintifiTs. 
And,  if  the  truth  had  been  so,  the  defendant  might  have  pleaded 
and  put  it  in  issue;  but  he  has  taken  an  issue  which  he  con- 
ceives was  more  apt  for  his  case,  and  the  verdict  is  found 
against  him  upon  it     Therefore  the  court  will  not  now  intend 
Xhat  he  had  any  other  matter  to  plead  for  himself.     And  this 
issue  being  found  against  him,  the  court  is  ascertained  that 
the  defendant  has  assets  of  the  testator  to  the  value  of  the 
plaintifTs  debt,  but  has  wrongfully  disposed  of  them,  and 
eloigned  them,  so  that  the  said  execution  cannot  be  made  of  the 
goods  of  the  testator^  wherefore  the  court  ought  to  award  exe- 
cution de  bonis  ])rqpriis ;  and  so  they  did,  and  the  plaintiff  had 
his  judgment  accordingly.  (4 )  , 

(4)  See  ante,  Wheatly  y.Lane,  219,  note(S). 


Case  48.  Dominus  Rex  versus  Kilderby. 

Hil.  20  &  21  of  King  Charles  II.  Rol.  $•  among  the  Pleas  of 

the  King. 

A#»*,  J/^THERWISE,  to  wit,  on  the  11th  day  of  Oc- 
^  ^^  tobeTf  in  the  19th  year  of  the  reign  of  our  lord 
Charles  the  Second,  by  the  grace  of  God,  of  England,  Scot- 
landf  France,  and  Ireland,  king,  defender  of  the  faith,  &c.  by 
an  inquisition  taken  for  our  lord  the  king  at  the  general  quar- 
ter sessions  of  the  peace  of  our  lord  the  king,  holden  for  the 
county  aforesaid  (1),  at  Woodbridge,  in  the  county  aforesaid. 


(1  ]  It  is  usual  in  practice  to  insert    as  the  county  of  Stiffblk,  instead  of  the 
the  name  of  the  county  in  the  caption,     county  aforesaid  t   and  perhaps    it    is 
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before  Walter  Deoereux^  esquire,  Christopher  Milton^  and 
T^qpuis  Bacon,  esqaires,  and  other  their  fellows,  justioes  of  our 
said  lord  the  now  king,  assigned  to  keep  his  peace  in  the  said 
county,  and  also  to  hear  and  determine  divers  felonies,  tres- 
passes, and  other  misdemeanors,  in  the  same  county  commit- 
ted, by  the  oath  of  twelve  jurors,  good  and  lawful  men  of  the 
said  county,  impanelled  and  sworn  to  inquire  for  our  lord  the 
king  and  the  body  of  the  said  county,  it  is  presented  (2),  that 


Dominus 
Rex  V. 
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better  to  adhere  to  this  form.  But  I 
have  not  been  able  to  find  any  authority 
where  this  is  held  to  be  necessary. 
On  the.conti'ary,  all  the  cases  upon  the 
subject  agree,  that  the  word  aforesaid 
is  sufficient,  because  it  refers  to  the 
county  in  the  margin.  So  in  the  in- 
dictment itself,  it  is  held  sufficient  to 
allege  the  place,  where  the  offience  was 
committed,  to  be,  in  the  county  a/are* 
said^  unless  indeed  another  county  has 
been  mentioned  before,  and  then  be- 
cause it  is  uncertain  to  which  county 
the  word  aforesaid  refers,  it  is  necessary 
to  insert  the  name  of  the  county.  In 
either  case,  to  mention  the  ^ac^  only, 
without  the  addidon  of  the  words  '*  in 
*^  the  county  aforesaid,  or  the  county 
**  of  5.*'  is  held  insufficient,  notwith- 
standing the  place  has  been  before  al- 
leged to  be  171  the  county.  But  in  civil 
cases  it  is  otherwise ;  for  it  is  held  suf- 
ficient to  name  the  j^ce  only  in  the  de- 
claration, because  the  place  is  always 
construed  to  refer  to  the  county  in  the 
margin,  although  another  county  has 
been  mentioned  before.  3  P.  Will. 
496,  497.  Rex  v.  Burridge.  2  H.  H. 
P.  C.  165, 166.  2  Hawk.  P.  C.  c.  25. 
a.  128.  Cro.  Eliz.  137.  LenthaCs  case. 
Ibid.  606.  ChildBcase.  Ibid.  751.  Ham- 
mond v.  The  Queen.   Ibid.  101.     Mor- 


gan's case.  Ibid.  184.  Elnor*%  case. 
1  Sid.  345.  Parker  v.  Sadd.  Cro.  Eliz. 
436.  Ross  V.  Morris.  Cro.  Jac.  96. 
Ibid.  618.  HaU  v.  WaUand.  3  Wils. 
340.  Sutton  V.  Fenn.  S.  C  2  Black. 
847.  [fl] 

(2)  When  an  inferior  court,  in  obe- 
dience to  the  writ  of  certiorarit  returns 
an  indictment  to  the  K.  B.  it  is  aimexed 
to  the  caption,  then  called  a  schedule, 
and  the  caption  concludes  with  stating, 
that  *'  it  is  presented  in  manner  and 
"  form  as  appears  in  and  by  a  certain 
**  indictment  annexed  to  this  schedule,'* 
and  the  caption  and  indictment  are 
returned  upon  separate  parchments. 
The  captain,  when  the  proceedings  are 
aflerwards  entered  of  record  in  the 
court  of  K.  B.,  becomes  part  of  the  re- 
cord, and  concludes  that  it  was  pre- 
sented *'  in  manner  and  form  following, 
"  that  is  to  say,  Suffolk,  to  wit,  The 
'<  jurors  for  our  lord  the  king,  &c.*'  So 
setting  out  the  indictment  in  hac  verba. 
It  seems  formerly,  however,  not  to  have 
been  considered  as  necessary  so  to  set  it 
out,  either  in  K.B.  or  in  other  courts, 
but  that  it  was  sufficient  to  allege,  as  it 
is  done  here,  **  that  it  is  presented  that 
'<  A.  B.,**  &c.  But  all  the  modern  pre- 
cedents in  the  court  of  K.  B.  are  to  - 
set  out  the  whole  indictment  verbatim. 


Ca]  Since  the  statute  4  Ann.  c.  16.  to  state  the  county  in  the  declaration 

S.6.,  which  directs  the  jury  iu  civil  without  any  place  at  all.     3M.  iSrS. 

cases  to  be  taken  from  the  body  of  the  148.  Ware  v.  BoydeU. 
county,  it  is  held  sufficient  in  civil  cases 
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Dominus  Rex  versus  Kilberby. 

Francis  KUderhfy  late  of  Framlinghami  in  the  said  ooimty  of 
Suffbtk,  yeoman,  on  the  11th  day  of  J%,  in  the  19tk  year  of 
the  reign  of  our  lord  Charles  the  Second,  by  the  grace  of  God, 
of  Englandf  Scotland,  France^  and  Irdandf  king,  defender  of 
the  faith,  &c.,  and  continually  afterwards,  until  the  day  of  the 
taking  of  this  inquisition,  to  wit,  the  1 1th  day  of  October j  in 
the  said  19th  year  of  the  reign  of  our  lord  Charles  the  Seamd* 
by  the  grace  of  God,  otEnglandf  Scotland^  Finance,  and  Irdand, 
king,  defender  of  the  faith,  &c.  being  for  the  space  of  three 
whole  months,  at  Framlingham  aforesaid,  in  the  county  afore- 
said, for  his  own  lucre  did  use,  exercise,  and  occupy  the 
craft,  mystery,  or  manual  occupation  of  a  wooUen-draper, 
(being  (S)  a  craft,  mystery,  or  manual  occupation   used  and 


(3)  Such  trades  only,  as  were  in 
being  at  the  making  of  Uie  statute,  are 
held  to  be  within  it,  the  words  thereof 
being  **  aoy  craft,  mystery,  or  occu- 
**  pation  now  used  within  Uie  realm  of 
**  England,  or  Wales,*'  see  statute  5  Eliz. 
e.4*  8.31.  Therefore  it  is  necessary 
to  aver  in  an  indictment,  information, 
or  declaration  on  this  statute,  that  it 
toas  a  trade  at  the  time  of  making  ii  ;  and 
it  is  a  good  exception  in  arrest  of  judg- 


ment, that  it  is  not  so  averred,  unless 
it  be  one  of  the  trades  mentioned  in  the 
statute,  and  then  such  averment  is  not 
necessary,  for  the  court  will  take  notice 
of  them.  2  Salk.  611.  R^.  v.  Harper. 
Palm.  528.  AnneStafford^n  case.  4  Mod. 
145,  146.  White  v.  England.  1  Ld. 
Raym.  514.  Rexv.  Slaughter.  Barnard. 
277.  Rex  V,  Munroe.  Bull.  Nisi  Pri. 
192.  3  Bac.  Abr.  522.  [i] 


[5]  By  statute  54  Geo.  3.  c.  96. 
8.  1.&2.,  the  statute  5  Eliz.  c.4.,  so 
far  as  regards  the  penalties  for  exercis- 
ing trades  without  having  been  appren- 
ticed to  them,  and  for  taking  apprentices 
in  a  different  mode  from  that  prescribed 
by  the  statute,  is  repealed :  and  there- 
fore it  is  thought  unnecessary  to  notice 
any  cases  on  the  subject  of  reco- 
vering penalties  under  this  act.  By 
Stat.  55  Geo.  3.  c.  194.,  for  the  better 
regulation  of  apothecaries,  it  is  enacted 
that  no  person  shall  practise  as  an  apo- 
thecary or  his  assistant  (except  persons 
who  were  already  in  practice  as  such), 
unless  he  shall  have  obtained  a  certifi- 
cate from  certain  examiners  appointed 
by  virtue  of  that  act,  under  a  penalty  of 
2(tf.  for  practising  as  an  apothecary, 
and  5/.  as  an  assistant,  and  he  is  ren- 


dered unable  to  recover  any  charges  in 
a  court  of  law,  without  proving  such 
certificate,  or  that  he  was  in  practice 
before  the  act.  It  is  also  enacted  that 
no  certificate  shall  be  granted  to  any 
one  to  practise  as  an  apothecary  unless 
he  has  served  five  years  as  an  apprentice, 
and  produces  testimonials  of  asufficirat 
medical  education  and  of  good  moral 
conduct.  Therefore  in  an  action  to 
recover  the  amount  of  his  bill,  if  the 
plaintiff  proves  a  certificate  from  the 
society  of  apothecaries,  he  need  not 
also  prove  an  apprenticeship  served* 
1  Bing.  204.  Sherwin  v.  Smith.  A  per- 
son who  had  been  admitted  to  officiate 
as  apothecary  to  an  Infirmary  befiHre 
the  aet,  has  bteen  held  to  have  been  in 
practice.  7  Taunt.  401.  Wc^an  v. 
SomerviUe.    The  inability  of  a  person 
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occupied  widiin  this  realm  of  England  (4)  on  the  12th  of  Ja- 
nuary^  in  the  5th  year  of  the  reign  of  the  lady  Elizabeth^  late 
queen  of  England^)  when  in  truth  the  said  Francis  KUderhy^ 
on  the  same  12th  day  €£  January ^  in  the  said  5th  year  (^  the 
reign  of  the  said  lady  Elizabelhy  late  queen  of  England^  did 
not  lawfully  use  or  exercise  (5)  the  said  craft,  mystery,  or 
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(4>)  It  is  also  necessary  to  aver,  that 
it  wa8  a  trade  used  ndthin  the  realm  or 
kii^domqfEn^andor  Wales,  at  the  time 
of  making  the  act.  iStr.  552.  Rexy. 
Hatch.  2  Str.  788.  Rex  v.  Lister.  Bull. 
Ni.  Pri.  192.  12  Mod.  251-  Rex  v. 
Fox.  Therefore  it  would  seem  that  the 
words  "  or  JFales,**  ought  to  have  been 
inserted  here.  But  there  are  many 
precedents  like  this,  where  those  words 
have  been  omitted.  Trem.  264.  Rex 
▼.  Plym. 


(5)  But  it  is  not  necessary  to  aver 
that  the  defendant  did  not  exercise  the 
trade  at  the  time  of  making  the  act ;  for 
it  must  be  presumed,  at  this  length  of 
time,  that  he  did  not ;  though  the  want 
of  such  an  averment  was  fatal,  whilst  the 
law  was  recent,  and  for  many  years 
after.  1  Bur.  366,  S67*  Ball  qui  tarn 
V.  Cobus.  Bull.  Nisi  Pri.  198.  1  Sid. 
SOS.  Wade  v.  Ripton.  2  Show.  210, 
211.    Rex  y.  Green. 


to  make  up  the  prescriptions  of  others 
is  sufficient  evidence  for  a  jury  to  find 
that  he  did  not  practise  as  an  apothe- 
cary,  where  his  principal  business  was 
that  of  a  farrier,  although  he  occasion- 
ally administered  medicines  to  the  hu- 
man species.  S  B.  &  A.  40.  The  Apo^ 
thecarie^  Company  v.  Warburton,  But 
such  inability  is  not  alone  sufficient 
where  the  party's  whole  practice  was  in 
attending  human  patients,  per  BayleyJ. 
in  a  case  at  York  Lent  Assizes,  1822. 
See  also  as  to  this  statute,  The  Apothe^ 
caries*  Company  y.Roby,  T.  S  G.  4.  K.B. 
5  B.  &  A.  949.  1  DowL&  Ryl.564.  S.C. 
By  statute  S  H.  8.  c.  11.  persons  are 
prohibited  from  practising  as  surgeons 
within  7  miles  of  London  without  a  li- 
cense from  the  College  of  Surgeons  un- 
der a  penalty  of  5/.  per  month :  but 
the  statute  contains  no  clause  disabling 
persons  who  practise  contrary  to  its  pro- 
visions from  maintaining  actions  for 
their  trouble,  which  actions  they  may 
therefore  bring.  2  Campb.  144.  Gre- 
maire  v.  Le  Clerc  Bois  Valon.  So  a 
dealer  in  tobacco  having  omitted  to 


take  out  a  license  may  yet  maintain  an 
action  for  the  price  of  tobacco  sold  by 
him.llEast,  ISO.  Johnsonv.  Hudson;  this 
being  at  mtfst  but  a  breach  of  revenue 
regulations  protected  by  a  penalty,  and 
no  fraud  on  the  revenue.  But  where  a 
person  sells  goods  and  packs  them  in  a 
manner  calculated  to  enable  the  pur- 
chaser to  smuggle  them  into  this  coun^ 
try,  he  cannot  maintain  an  action  for  the 
price.  S  T.  R.  454.  Biggs  v.  Lanorence. 

4  T.  R.  466.  Clugasy.Penaluna. 5  T.  R. 
599.  WaymeU  v.  Reed.  Nor  where  the 
article  he  sells  is  made  contrary  to  the 
express  provisions  of  an  act  of  parliament, 
as  where  a  brickmaker  sells  bricks  under 
the  measure  prescribed  by  17  Geo.  S. 
c.42..2Campb.  \4n>lMwy.Hodgson.The 
mere  knowledge  that  the  goods  are  in- 
tended by  the  purchaser  to  be  applied 
to  an  illegal  purpose  will  not  prevent 
the  seller  from  maintaining  an  action 
for  the  price,  unless  he  assists  in  carry- 
ing that  illegal  purpose  into  effect. 
1   Cowp.   341.     Holman    v.   Johnson. 

5  Taunt.  181.  Hodgson  v.  Temple. 
1  Marsh.  5.  S.  C. 
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manual  occupation  of  a  woollen-drqper,  or  any  other  craft, 
mystery,  or  occupation,  nor  was  ever  afterwards  educated  in 
*the  said  craft,  mystery,  or  manual  \xxupation  of  a  woollen- 
draper  for  the  space  of  seven  years  as  an  apprentice  (6) 
against  the  form  of  the  statute  cf  (7)  the  said  5th  year  of  the 
reign  of  the  said  lady  Elizabeth,  late  queen  <^  England^  &c.  in 
such  case  lately  made  and  provided,  and  against  the  peace  of 
our  siud  lord  the  now  king,  his  crown  and  dignity.  Which 
said  indictment  our  lord  the  now  king  afterwards,  for  certain 
reasons,  caused  to  come  before  him  to  be  determined^  &c. 
Wherefore  the  sheriff  of  the  said  county  was  commanded  that 
he  should  not  omit,  &c,  but  should  cause  him  to  come  to  an- 
swer, &c. 

And  now,  to  wit,  oh  Saturday  next  after  the  octave  of  Si, 
Hilary  in  this  same  term,  before  our  lord  the  king  at  Wesl^ 
minster^  comes  the  said  Francis  Kilderby,  by  John  Weekly  his 
attorney,  and  having  oyer  of  the  said  indictment,  says,  that  he 
does  not  understand  that  our  lord  the  now  king  will  or  ought 
any  further  to  impeach  or  molest  him  the  said  Francis  on  oc- 
casion of  the  said  indictment,  becauise  he  says  that  the  city  of 
London  is  an  ancient  city,  and  that  he  the  said  Francis,  on  the 
said  11th  day  oijtdy,  in  the  19th  year  of  the  reign  of  our  said 
lord  the  now  king,  and  long  before  and  continually  afterwards 
hitherto,  was,  and  yet  is,  a  cidzen  and  freeman  of  the  said 
city.  And  that  the  lord  Henry,  the  third  after  the  conquest, 
late  king  of  England,  on  the  1 1th  day  of  January,  in  the  15th 
year  of  his  reign  ot  England,  by  his  letters  patent  made  under 
his  great  seal  of  England,  bearing  date  at  Westminster  the  same 
day  and  year  aforesaid,  for  himself  and  his  successors,  granted 
to  the  mayor  and  commonalty  of  the  said  city,  and  their  suc- 
cessors, that  all  the  citizens  of  the  said  city  from  thenceforth 
in  future  might  traffic  with  their  wares  and  merchandizes 
throughout  his  whole  land  and  power  freely  and  without  im- 
pediment, as  well  by  sea  as  laud,  as  to  them  should  seem 
expedient,  and  might  also  reside  and  abide  wheresoever  they 


(6)  This,  says  Lord  HoU^  is  the  very 
material  word  of  the  statute,  and  an  in- 
dictment, information,  or  declaration, 
without  this  word,  will  be  ill.  2  Ld. 
Raym.  1179.  i?egi»av.Fra»%ii.  And 
yet  in  the  construction  of  the  statute,  it 
is  held,  tliat  if  the  defendant  has  in 
any  manner,  by  months  and  weeks  at 


different  time^,  followed  the  trade  for 
seven  years,  it -will  be  sufficient,  though 
he  never  was  an  apprentice.  See  poit» 
312,  no^e(l). 

(7)  The  words  in  Italics  are  now 
omitted,  it  being  sufficient  to  conclude 
against  the  form  of  the  tlaMt  only. 
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woald  within  this  realm  of  England  witli  their  wares  and  I>oniina8 
merchandizes,  to  bny  and  sell,  and  work  at  their  businesses,  jj^^^j^^ 
And  the  said  Francis  further  sajs,  that  the  grant  and  gift  ^  *  *» 
aforesaid,  and  all  other  grants,  and  gifts,  and  customs  of  the 
said  city,  were^  by  the  authority  of  the  parliament  of  the  lord 
Bichard  the  second  after  the  conquest,  late  king  of  England^ 
held  at  Westminster  in  the  seventh  year  of  his  reign,  ratified 
and  confirmed  to  the  then  mayor  and  commoAalty  of  the  said 
city,  and  thdr  successors.  And  the  said  Francis  in  fiurt  says, 
that  he  the  said  Francis^  so  being  as  aforesaid  a  citizen  and 
freeman  of  the  said  city,  on  the  said  11th  day  oijtdy^  in  the 
abovesaid  19th  year  of  the  reign  of  our  said  lord  the  now 
king,  and  continually  afterwards  until  the  said  11  th  day  of  Oc- 
tober^ in  the  said  19th  year  of  the  reign  of  our  said  lord  the 
now  king,  resided  and  dwelt  at  Framlingham  aforesaid,  in  the 
county  aforiesaid,  with  certain  woollen  cloth,  to  buy  and  sell 
the  said  woollen  cloth,  as  it  was  well  lawftil  for  him,  accord- 
ing to  the  grant  and  confirmation  aforesaid :  which  said  buy- 
ing and  selling  of  the  said  woollen  cloth  is  the  whole  using, 
exercising,  and  occupying  of  the  craft,  mystery,  or  manual 
occupation  of  a  woollen-draper,  whereof  the  said  Francis 
above  by  the  indictment  aforesaid  is  indicted ;  without  this, 
that  he  the  said  Francis  used,  exercised,  and  occupied  the 
craft,  mystery,  or  manual  occupation  of  a  woollen*draper 
from  the  said  1 1th  day  oijtdy^  in  the  19th  year  aforesaid,  un- 
til the  11th  day  of  October ^  in  the  19th  year  aforesaid,  other- 
wise, or  in  other  manner  than  so  as  aforesaid  buying  and  sell- 
ing woollen  cloth  at  FramUt^ham  aforesaid,  in  the  county 
aforesaid ;  and  this  he  is  ready  to  verify,  &c. :  wherefore  he 
prays  judgment^  and  that  he  by  the  court  here  may  be  db- 
missed  of  and  from  the  premises.  (8)  — Demurrer  and  joinder 
in  demurrer.     See  the  form  ante,  273. 

(8)  The  modem  practice  is  to  plead    matter  of  exemption  in  evidence.  Doug. 
the  genera]  issue  to  the  indictment  in    531.    Rexy.Routkdge. 
cases  of  this  kind,  and  give  the  special 
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lipase  4fo. 
J^ILDERBY  yfss  indicted,  at  the  sessions  of  the  peace  in  &c.  i  Sid.4S7. 

the  county  of  Suffbli,  for  using  the  trade  of  a  woollen-  S*.**^?*  ^ 
1  •  -n      w    »        •     t  *•      1  11. 3.  MM  con- 

draper  at  Frambngham^  m  the  same  county,  for  three  months  finnationortt. 


311  Dominus  Rex  versus  Kildeiby. 

DomiiMn     next  before  the  taking  cf  the  indictmmty  he  never  having 
Rbxo.       seired  as  an  apprentice  thereto^  against  theferm  of  tbestntute 
iLPEBBT.   ^  ^  ^.^^  c*4i.;  which  indictment  being  removed  into   the 
king's  bench,  the  defendant  came  in  and  pleaded  a  special 

plea,  namely,  that  he  was  and  is  a  citizen  and  freeman  of  the 

the  city  of  Lcm-  city  of  Lofubm  >  and  that  king  Henry  the  Third,  on  the  1 1th 
7  Ri&  s.  doM    ^^y  oi  January^  in  the  15th  year  of  his  rdgn,  by  his  letters  pa- 
not  txempt  a      tent  midcT  his  great  seal,  granted  to  the  mayor  and  common** 
^!^f^  ndd  alty  of  the  said  aXy^  and  their  successors,  <<  that  all  the  citi- 
^[^!^^      <*  zens  of  the  said  city  from  thenceforth  in  future  might  traffic 
5lBlb!^.4.       **  with  their  wares  and  merchandizes  throughout  his  whole 
'"thST^iiS*^  "  ^*°*^»  ^  ftedy  and  without  impediment,  as  well  by  sea  as 
Uen  u  appi^.  <<  by  land,  as  to  them  should  seem  expedient,  and  might  also 
tioe  for  aevcti      cc  reside  and  dwell  wheresoever  they  would  within  this -realm 
<*  oi  England^  with  their  wares  and  merchandizes,  to  buy  and 
^  seU  the  same^  and  work  at  their  businesses."    And  he  far- 
ther pleaded  that  the  said  grant,  and  all  other  grants,  gifts, 
and  customs  of  the  said  city  di  London^  were  ratified  and  con- 
firmed by  act  of  parliament  of  the  seventh  year  of  Bichard  the 
Second    Wherefore  the  defendant,  so  being  a  citizen  and 
fireeman  of  the  dty  of  London  for  the  whole  time  mentioned 
in  the  indictment,  did  reside  and  dwell  at  R-amUngham  aime- 
sdid,  with  certain  woollen  cloth,  to  buy  and  sell  the  said  wool- 
len doth,  as  it  was  lawful  for  him,  according  to  the  grant  and 
confirmation  aforesaid,  which  is  the  same  using  of  the  trade  of 
a  woollen-draper  supposed  in  the  indictment*  and  travernd 
without  this,  that  he  had  used  the  trade  of  a  draper  for  the 
three  months  maitioned  in  the  indictment  olAmotse  or  m 
atier  manner  than  in  so  as  aforesaid  bujring  and  sdling  the 
woollen  doth  at  I^amlingham  aforesaid;    and    this,  &c: 
wherefore,  &c. :  upon  which  plea  it  was  demurred  in  law  for 
the  king. 

And  Saunders^  of  counsd  for  the  king,  argued  that  the  plea 
was  bad,  because  the  charter  of  king  Henry  the  Third,  pleaded 
by  the  defendant,  neither  is,  nor  can  be,  any  dispensation  of 
the  statute  of  5  Eliz. ;  for  the  statute  says,  that  no  perwn 
shall  use  a  trade,  &c.  to  which  he  had  not  served  as  an  ap- 
prentice; and  this  statute  was  made  a  long  time  after  the 
charter  was  granted ;  so  that  neither  the  charter,  nor  the  con- 
firmation by  the  statute  of  7  R.  2.  extends  to  this  point  of 
using  a  trade  without  being  an  apprentice,  but  only  gives 
liberty  to  the  dtizens  and  fireemen  of  ixwufon  to  sell  their  mer* 
chandizes  in  any  place  at  their  pleasure.    And  it  was  not  the 
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incait  of  the  charter  to  give  the  liber^  of  nnng  a  trade  with- 
out being  an  apprentice,  for  two  reasons^  Ist.  Because  at  the 
common  ktw,  before  the  statute  of  the  5th  of  Elizabeth^  it  was 
lawful  for  any  man  to  use  what  trade  he  would  without  being 
an  apprentice  thereto,  and  no  man  was  restrained  from  using 
any  craft  or  trade  in  which  he  had  knowledge,  although  he 
was  never  an  apprentice,  nor  educated  or  instructed  there- 
(1)     But  if  he  committed  any  misfeazance  in  the  trade 


Dominut 
Rxzo. 

KlLPBRBT. 

V        .        / 


m. 


(1)  S.  P.  11  Rep.  53, 54.  The  Tay- 
lors of  Ipswich.  The  statute  of  5  Eliz., 
being  in  restraint  of  this  common  law- 
right,  must  be  construed  strictly.  Keilw. 
96. 1  Mod.  26.  Rexv.  Tumith.l  Burr.  6. 
Raynard  v.  Chase.  Therefore  it  is 
held,  that  if  a  person  has  without  inter- 
ruption xnorked  at,  or  in  any  manner 
JoUowedf  a  trade  for  seven  years,  either 
as  a  master,  servant,  inmate,  &c.  at 
home  or  beyond  sea,  he  is^not  subject  to 
the  penalties  of  this  statute,  although  he 
has  never  been  an  apprentice,  or  bound 
to  the  trade.  In  like  manner,  if  he  has 
worked  at,  or  followed  several  trades 
for  seven  years,  he  may  use  them  all. 
Carth.l6S.  HMsv.  Young.  lSalk.67. 
Rexyr.  Fox.  Ibid.  JVoM's  case.  S  Keb. 
400.  Rex  V.  Afoor.  Comb.  254,  2BS. 
Rex  V.  CoUer.  2  Salk.  613.  Qiteen  v. 
Maddox.  2  Wils.  168.  French  v.  Adams. 

I  Black  Rep.  233. '  Wallen  v.  HoUon. 
So  if  the  wife  of  a  tradesman  be  em- 
ployed in  his  trade  for  seven  years,  and 
he  dies,  she  may  use  the  trade  after  his 
death.  Many  other  instances  may  be 
put,  but  they  all  fall  within  therule  above- 
mentioned,  and  therefore  it  is  unneces- 
saiy  to  mention  them.  10  Mod.  70. 
Qjueenv.  Morgan.  Bull.  Ni.  Pri.  193. 
But  if  a  person  exercises  a  trade  merely 
for  the  use  of  his  family,  and  not  for  his 
livelihood,  he  is  not  within  the  statute. 
8  Rep.  1 29.  a.  b.    Citt^  of  London's  case. 

II  Rep.  54.  a.  Hob.  211.  Norris  v. 
Siaps.  So  it  is  held  that  the  statute 
does  not  extend  to  a  person  who  works 
as  a  Journeyman.    3  Mod.  35.  4  Burr. 


2449.  Beach  v.  Turner.  It  is  said  that 
using  a  trade  in  a  country  village  is  not 
within  the  statute.  1  Vent.  51.  Anon* 
2  Keb.  583.  Rex  v.  French.  1  Mod.  26. 
Rex  y.  Tumith.  1  Black.  Comm.  428.; 
but  the  better  opinion  seems  to  be,  that 
the  statute  does  include  vitlage$»  1  Burr. 
366,  367.  Ball  v.  Cobus.  Bull.  Nis.  Pri. 
1 92.  It  is  holden  that  if  a  man,  who  has 
not  served  an  apprenticeship  himself, 
exports  woollen  cloth  that  has  been 
manufactured  in  his  own  house  by  jour- 
neymen clothiers,  who  have  served  bij^ 
prenticeships,  it  is  a  trading  within  the 
statute.  2  Salk.  610.  Hobbs  v.  Young. 
S.C.  Carth.  162.  3  Mod.  313.  1  Show. 
241.  resolved  by  three  judges  against 
the  opinion  of  Mr.  Justice  Dolben.  But 
where  a  person,  who  had  not  served  an 
apprenticeship  to  the  trade  of  a  brewer, 
was  a  partner  with  one  who  had,  and 
never  exercised  the  trade  himself,  but 
only  shared  the  profits,  and  stood  the 
risk  of  the  partnership,  the  other  wholly 
managing  and  carrying  on  the  trade, 
and  being  paid  a  salary  for  his  labour, 
over  and  above  his  share  of  the  profits, 
it  was  held  that  the  statute  did  not  ex- 
tend to  him.  1  Burr.  2.  Raynardv. 
Chase.  S.  C.  2  Wils.  40.  This  decision 
has  been  adhered  to  ever  since.  The 
distinction  between  the  two  cases  is  this : 
in  Hobbs  v.  Youngs  the  defendant  him- 
self directed  the  workmen,  and  the  trade 
was  carried  on  wholly  for  his  benefit ; 
but  in  Raynardv.  Chase^  the  defendant 
did  not  interfere  in  the  trade,  which  was 
entirelyunder  the  management  of  another 
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Dominus      which  he  professed,  the  Uw  gave  an  action  upcm  the  case  to 
Rsx  o.       ^^  partj  grieved  against  him;  as  if  a  smith  in  shodng  my 
horse  pricks  him,  and  other  like  cases.  (2)      Then  at  the 
time  of  the  making  of  the  charter,  and  at  the  time  cf  the 


vho  was  qualified!  but  only  shared  the 
profits,  and  risked  a  proportion  of  the 
loss.  Still,  however,  it  appears  to  me, 
that  Hobbs  v.  Young  is  considerably 
shaken  by  Raynardy.  Chase*  In  both 
cases,  the  manufacture  was  actually 
wrought  by  those  only  who  had  served 
regular  apprenticeships  to  the  trade, 
and  who  were  alike  paid  for  their  skill  s 
neither  young  nor  Chase  ^d.  work  them- 
selves at  it.  In  Hobbs  v.Youngf  the 
defendant  in  some  sense  may  be  said  to 
have  given  his  servants  directions,  such 
as  to  the  hours  of  employment,  the 
quantity  of  cloth  to  be  made,  and  the 
like;  but  he  never  gave  them  direc- 
tions hoto  to  manufacture  the  cloth. 
For  he  was  unskilful  in  the  trade,  and 
therefore  incapable  of  giving  such  di- 
rections. And  there  seems  to  be  no 
real  difierence  between  receiving  the 
whole  profits  of  the  trade,  and  sharing 
them  with  another.  In  both  cases  it  is 
alike  to  some  purposes  an  exercising  of 
the  trade.  But  as  in  Raynard  v.  Chase^ 
the  court  held  it  not  to  be  such  an  ex- 
ercise of  it,  as  to  subject  the  party  to 
the  penalties  of  the  statute,  the  same 
reason  seems  to  apply  with  equal  force 
to  the  case  of  Hobbs  v.  Young,  These 
observations  however  are  submitted 
with  great  diffidence.  On  the  other 
hand,  the  statute  of  5  Eliz.  is  in  one 
instance  construed  liberally.  For  it  is 
held  that  other  trades  of  skill  and  know- 
ledge, besides^those  which  are  enume- 
rated in  the  statute,  are  within  the 
equity  of  iti  if  they  were  in  use  at  the 
time.  And  the  court  will  not  quash  an 
indictment  for  exercising  a  trade  liot 
mentioned  in  the  statute,  upon  the 
ground  that  it  is  not  a  trade  of  skill,  if 
it  be  averred  to  have  been  used  at  the 


time  of  the  act,  but  will  leave  it  to  a 
jury  to  determine  as  a  matter  of  feet, 
whether  it  be  a  trade  of  skill,  and  were 
used  at  the  making  of  the  statute. 
2  Salk.  611.  Rex  y.  Slaughter.  S.C. 
1  Ld.Raym.513.12Mod.3il.  2  Salk. 
611.  Reg.y.Harper.  2  Str.788.  Rexy. 
Lister,  However  there  are  some  cases 
where  it  has  been  determined  by  the 
courts  whether  it  were  a  trade  within 
the  statute  or  not.  Cro.  Car.  499.  Res 
V.  Fredland.  1 .  Lev.  243.  Rex  v.  Setters. 
See  Com.  Dig.  Trade  (D.  5.). 

It  is  now  settled,  tliat  the  statute 
21  Jac.  1  •  c.  4.  s.  1  •  restrains  actions  upon 
the  statute  5  Eliz.  from  being  brought 
in  the   courts  at   Westminster,   unless 
for  oSences  amingin  Middlesex yrhere 
these  courts  sit.  2  Lev.  204.  Claji^y. 
Edgecombe.   1  Salk.  373.   Hick's  case, 
by  eleven  judges.  5  Mod.  425.   Anon. 
1  Str.  415.  Smith  y.  Potter.  2Ld.  Raym. 
872.  Curlexioisy.  Dudley.   4  Term  Rep. 
115.117.    Shipman  y.  Henbest,  though 
the    contrary    was    formerly    holden. 
1  Vent.  8.  Barns  v.  Hughes.  S.  C.  1  Lev. 
249.    1  Sid.  400.  3  Lev.  71.    Raymory. 
Fitler.    2  Mod.  246.    Forest  v.  fFise. 
Freem.  534.  Denton  y.  Wilson.  4  Mod. 
158.  King  y.  Hicks,      The  method   of 
proceeding  upon  this  statute  is,  either 
by  information  qui  tarn  in  the  court  ci 
oyer  and  terminer,  or  sessions  of  the 
peace  of  the  county,  city,  or  borough, 
where  the  ofience  was  committed,  to 
recover  the  penalty,  or  by  indictment  in 
those  courts.  2  Ld.  Raym.  1038.  Reg. 
V.  FranUyn.  8.  C  1  Salk.  370.  1  Burr. 
251,  252.    R^y.Strong.    1  Salk.S7S. 
Hick's  case.  Cawp.369.  Farreny.Wil^ 
liams.    Before  the  statute  21  Jac.  1. 
c.  4.  common  informers  were  compdled 
to  proceed  upon  the  5  EUa.  m  the  last- 
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act  of  confirmation,  there  was  no  occasion  to  grant  such 
liberty  of  using  any  trade  without  being  an  apprentice  thereto, 
for  every  man  might  by  law  do  it.  2.  Admitting  that  the 
common  law  had  been  otherwise,  yet  the  charter  did  not  in- 
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mentioned  courts  by  the  81  Eliz.  c.  5. 
s.  7.  Cro.  Jac.  85.  Kenn  v.  Drake. 
Hob.  184.  Dainson  v.  Barber.  Ibid.  327. 
Nevillv.Yartoood.  But  the  statute  of 
31  Eliz.  did  not  extend  to  informations 
by  the  attorney-general,  nor  could  the 
defendant  take  advantage  of  the  want 
of  jurisdiction  except  by  plea ;  and  be- 
sides, considerable  doubts  were  enter- 
tained whether  the  words  of  that  statute 
were  express  enough  to  take  away  the 
jurisdiction  of  the  superior  courts. 
2  Hawk.  P.C.  C.26.  s.  28, 29,  SO.  fo. 
edit.  To  clear  which  doubts  chiefly 
was  the  21  Jac.  1.  c.  4.  made.  4  Term 
Rep.  1 17.  Shipman  v.  Henbest.  The 
power  of  proceeding  by  information 
in  the  courts  of  oyer  and  terminer, 
or  sessions  of  the  peace,  is  expressly 
given  by  the  39th  section  of  the  statute 
5  Eliz.  c.  4.  Hence  it  appears  that 
the  court  of  K.  B.  in  the  above  cited 
case  of  Farren  v.  JVUliams^  had  no  rea- 
son to  inquire  into  the  practice  of  the 
assizes  and  sessions.  The  cases  in  Sir 
W.Jones,  193.  and  6 Rep.  19b.  Gre- 
gori/*a  case,  cited  by  Mr.  Dunning  to 
shew,  that  an  information  qui  tarn  will 
not  lie  at  the  sessions,  or  assizes,  where 
the  liberty  to  sue  for  the  penalty  is  by 
information,  debt,  plaint,  &c.  in  any 
court  of  record^  are  good  law,  but  seem 
to  have  no  application  to  the  subject. 
There  is  a  precedent  in  LiUys  Entries 
of  such  an  information  at  the  sessions, 
which  was  not  noticed  in  that  case. 
Lill.  Ent.  303.    Halseyy.  Hope. 

With  respect  to  actions  upon  penal 
statutes,  it  may  be  observed ;  1.  That 
the  statute  21  Jac.  1.  c.4.  s.  1.  is  held 
to  be  confined  to  such  statutes  only  as 
were  in  being  a^  the  time  of  making  it. 
2.  It  does  not  give  any  new  jurisdiction 

Vol.  I. 


to  the  inferior  courts  where  they  had 
none  before.  Cro.  Car.  1 12.  Farring- 
ton  v.  Keymer.  Carth.  465.  Rex  v.  Galle. 
4  Term  Rep.  116.  This  last  may  be  said 
to  be  a  fundamental  rule  in  the  con- 
struction of  the  statute  21  Jac.  1 .  and 
therefore,  where  the  penalty  is  to  be 
recovered  by  action,  infurmation,  &c. 
eitlier  in  the  courts  of  record  at  West* 
minster^  or  in  the  courts  of  record  only, 
toherein  no  essoign^  protection,  or  xvager 
qflato  shall  be  allotoedf  which  words  are 
held  to  mean  the  courts  at  Westminster, 
the  statute  21  Jac.  1.  does  not  apply. 
Cro.  Car.  112.  Farrington  v.  Keymer. 
Sir   W.  Jones,   193.    1st   Resolution. 

3  Term  Rep.  362.  Leigh  v.  Kent.  Sir 
T.  Raym.  394.  Pheasant  v.  Finch.  And 
a  suit  prosecuted  at  the  assizes,  &c.  to 
recover  such  penalty  is  erroneous.  Cro. 
Car.  146.  Green  v.  Guy.  2  Str.  1103. 
Garlands. Burton.  3.  Where  the  in- 
former has  an  election  to  proceed  either 
by  action,  &c.  in  the  superior  courts  to 
sue  for  the  penalty,  or  by  indictment  at 
the  assizes  or  sessions,  he  may  still  sue 
for  the  penalty  in  the  superior  courts. 

4  Term  Rep.  109.  Shipman  v.  Henbest. 
The  same  point  was  ruled  by  the  Court 
of  Exchequer,  Hilary,  37  Geo.  3.  in  Rex 
V.  Ferris,  upon  the  authority  of  the  last 
case.  4.  But  where  the  ;9f/ia^y  may  be 
sued  for  by  action,  information,  &c. 
either  in  the  courts  at  Westminster,  or 
at  the  assizes  or  sessions  of  the  peace, 
the  statute  21  Jac.  1.  prohibits  any  suit 
in  the  superior  courts,  whether  it  be  by 
the  attorney-general,  or  by  a  common 
informer.  Cro.  Car.  112.  4  Term 
Rep.  109. 

(2)  So  46  Edw.  3.  19.  48  Edw.  3. 
6.b.  Fitz.  Action  sur  le  Case,  35.49. 
Bro.  Action  sur  le  Case,  22. 25.  F.  N.  B. 
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tend  to  give  any  other  liberty,  but  only  that  the  citizens  and 
freemen  of  London  might  sell  their  merchandizes,  and  reside 
where  they  would,  notwithstanding  some  cities  and  boroughs 
claim  a  privilege  of  excluding  foreigners  from  buying  and  sell- 
ing merchandizes  within  such  city  or  borough  (3),  as  appears 
in  Cro.  Eliz*  110,  %  352.  f;  Dyer,  279.  b.;  8  Co.  12S.+ 
And  this  was  the  only  intention  of  the  charter,  as  fully  ap- 
pears by  the  words  of  it,  and  therefore  he  concluded  that  the 
plea  was  bad. 


(D),  where  it  is  said  that  it  is  the  duty 
of  every  artificer  to  exercise  his  art 
rightly  and  truly  as  he  ought.  H  ob.  21 1 . 
NorrisY.  Stops.  1  Roll.  Abr.  91.  pi.  15. 

1  Vent.  268.  Best  v.  Yates.  2  Wils.  359. 
Slater  v.  Baker.  But  no  action  will  lie 
for  a  nonfeazance ;  as  if  a  carpenter  un- 
dertake to  build  a  house,  &c.  within  a 
given  time,  and  refuses  to  proceed,  no 
action  will  lie,  11.  H.  4. 33,  a.  21.  H. 
6.55.  b.  1  Roll.  Abr.  9.  pi.  1.  2  Lord 
Raym.  919,  920.  Coggs  v.  Bernard. 
5  Term  Rep.  143.  EUee  v.  Gatxvard:  [c] 
except  in  certain  cases,  where  from  their 
situations  some  persons  are  bound  to  do 
what  is  required  of  them  in  the  course 
of  their  employments,  and  are  in  re- 
turn entitled  to  a  recompence.  As 
where  a  common  carrier,  having  conve- 
iflence,  refuses  to  carry  goods,  being 
tendered  satisfaction  for  the  carnage. 

2  Show.  327.  Jackson  v.  Rogers.  1  Show. 
104-,  105.  Bull.  Ni.  Pri.  70.  Or  an  inn- 
keeper  to  receive  a  guest,  having  room 
for  him.  Dyer,  158.  1  Roll.  Abr.  3. 
tF.),  pi.  1.  iHawk.  P.  C.  225.  8.2. 
fo.  edit.  Or  a  smith,  having  materials 
for  the  purpose,  to  shoe  the  horse  of  a 
traveller.  21  H.6.  55,  56.  1  Salk.  18. 
1  Ld.  Raym.  654.  12  Mod.  484.  Or  a 
ferryman  to  convey  one  over  a  Common 


ferry,  and  the  like.  Hardress,  165. 
Churchman  v.  Tunstal.  5  Term  Rep. 
149,  150. 

(3)  Sir  W.Jones,  162.  Rex  v.  Cor- 
poration of  Boston.  This  privilege  of 
excluding  foreigners  can  only  exist  bj 
custom  in  corporations  by  prescription ; 
for  the  king  cannot  by  his  charter  grant 
such  privilege  to  a  corporation  within 
memory.  8  Rep.  125  a.  Tke  cittf  of 
London's  case.  Cro.  Eliz.  803.  Tke 
Warden  of  Weavers  v.  Brown.  1  Lutw. 
564.  Mayor  of  Bedford  v.  Fox.  1  P. 
Will.  184.  Mitchd  v.  Reynolds.  And 
a  bye  law  to  such  effect  is  bad.  1  Roil. 
Abr.  364.  1  Lutw.  564.  Com.  Rep.  269. 
Parry  v.  Barry.  1  Burr.  12.  Harrison 
V.  Godman.  Unless  to  enforce  a  pre- 
cedent custom  by  a  penalty.  1  P.  Will. 
184.  4  Burr.  1951.  WooUey  v.  Idle. 
3  Burr.  1856.  Hesketh  v.  Braddock.  It 
was  once  doubted  whether  this  custom 
was  not  confined  to*  the  city  of  London. 
1  Salk.  203,  204.  Mayor  of  Winton  v. 
WUks.  S.  C.  2  Ld.  Raym.  1 129.  But  it 
is  now  held  that  there  may  be  such  a 
custom  in  other  ancient  corporations, 
see  4  Burr.  1951.  1  Wils.  233. 
Bodwic  V.  Fennell.  2  Wils.  266.  Tot- 
terdell  Y.Glazhy.  The  penalty  to  en- 
force the  custom  must  be  a  pecuniaiy 


[c']  This  must  be  understood  of  an 
undertaking  without  any  consideration, 
for  the  nou'performance  of  which  no 
action  of  assumpsit  would  lie,  much  less 
an  action  on  the  case  :  but  if  there  be  a 


good  consideration  for  the  promise,  and 
the  party  refuse  to  perform  it,  an  action 
of  assumpsit  will  lie  for  the  breach  of 
promise,  though  an  action  on  the  case 
will  not  lie  for  the  non-feasance. 
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And  of  such  opinion  was  the  whole  court:  and  judgment 
V9as  given  for  the  king  nisi^  Scc,  and  it  wa$  not  moved  after- 
wards on  the  part  of  the  defendant  Note :  I  think  the  plea 
was  not  well  pleaded,  because  the  defendant  has  confessed  the 
using  of  the  trade  of  a  draper,  and  yet  has  traversed  "  with* 
*'  out  this,  that  he  used  the  trade  otherwise^  or  in  other  manner^* 
which  is  idle  and  absurd  to  traverse  the  using  of  the  trade 
**  otherwise,  or  in  other  manner,"  for  he  was  not  charged  by 
the  indictment  with  the  using  of  it  **  otherwise,  or  in  other 
**  manner,"  and  therefore  the  traverse  ought  to  be  omitted.  (4) 
Also  the  traverse  goes  to  the  whole  time  only,  whereas  it 
ought  to  go  to  every  part  of  the  time  distributively ;  for  if  he 
had  used  the  trade  for  one  month,  although  he  had  not  used  it 
for  three  months,  yet  he  ought  to  be  convicted  of  it  for  one  ** 
month,  and  acquitted  of  the  other  two,  if  the  traverse  had 
been  righdy  taken  (5),  but  it  was  not  moved.     See  for  the 
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one;  and  given  to  the  corporation  only, 
or,  as  in  London,  to  the  chamberlain  for 
the  use  of  the  corporation,  and  not  to  a 
stranger;  and  may  be  levied  by  dis- 
tress,  or  recovered  by  an  action  of  debt 
by  the  corporation  or  chamberlain  [d]  ; 
or  if  there  be  no  b^e4axvf  the  corpora- 
tion may  have  an  action  upon  the  case 
for  a  breach  of  the  custom.  1  Wils. 
233.  2S7.  2  Wils.  266. 

(4)  A  traverse  must  be  taken  of  some 
allegation  contained  in  the  adverse 
pleading,  and  a  plea  cannot  conclude 
with  a  traverse  of  what  has  not  been 
before  alleged,  or  necessarily  implied, 
though  it  may  affect  the  merits  of  the 
case,  2  Vent.  79.  Killigrew  y.Satoyer. 
2  Lutw.  9S6.  938.  Gwinne  v.  Poole* 
Ibid.  1560.  S.C.  Ibid.  1480.  Talbot  v. 
IVoodhouse.  2  Mod.  67.  Wine  v.  Rider. 
Carth.  99.  Croue  v. HiinM  Ld.Raym. 
64.  Powers  V.  CooL  S.C.  1  Salk.  298. 
2  Salk.  629.  Gilbert  v.  Parker.  Cases 
temp.  Hardw.  255.  Rex  v.  Jordan. 
But  such  a  traverse  is  merely  form,  and 


mi}8t  be  specially  demurred  to  by  sta- 
tute 27  Eliz.  C.5.  2  Lutw.  1560.  1  Ld. 
Raym.  2S8.  Lambert  y.Cook^  or  at  least 
by  statute  4  Ann.  c  16. 

(5)  See  ante,  269*  Osborne  v.  Rogers. 
Com.  Dig.  Pleader  (G.  15.).  2  Saund. 
206.  Goram  v.  Sweeting.  Yelv.  122. 
Lane  v.  Alexander.  1  Lev.  193.  Bring 
V.  Respass.  2  Mod.  145.  Brawny. 
Johnson.  2  Ld.  Raym.  902.  HelUoHy. 
Selby.  lStr.493.  Colborney.  Stockdale. 
S.  C.  8  Mod.  58.  2  Str.  818.  Palmer  v. 
Ekinsy  6th  Resolution.  3  Lev.  228. 
Pa^fne  v.  Brigham.  S.C.  2  Lutw.  1313. 
And  as  to  the  evidence,  see  Peake's 
Cases  at  Nisi  Pri.  57-  Powell  y.  Farmer^ 
by  Lord  Kenyon.  But  where  it  is  not 
necessary  to  prove  the  issue  in  the  pre- 
cise terms  of  the  traverse,  it  is  other- 
wise. As  where  in  covenant  for  quiet 
enjoyment  the  breach  was  that  lessor 
entered  and  ousted  the  lessee  of  tlie 
premises.— Plea  that  defendant  en- 
tered to  distrain,  absque  hoc  that  he 
ousted  him  of  the  premises  (without  say- 


\d\  In  an  action  of  debt  on  a  bye- 
law,  it  is  necessary  to  state  the  bye*]aw, 
«nd  is  not  sufRcient  to  allege  that  the 


defendant  became  indebted  by  virtue  of 
a  certain  bye-law.   1  Bos.  &  Pull.  98. 
Feltmakers  v.  Daws. 
Pp  2 
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Dorninus     custom  o{  London,  where  one  who  is  educated  in  one  trade 
Rex  v.       nj^y  ^^  another ;  Cro.  Car.  361.  T%e  King  v.  BagduvtD  ;  51S, 
t  \  517.  Appleton  v.  Stoughton. 


ii)g  "  or  any  part  thereof/')     This  tra-  the  issue  will  be  for  him.    2  Salk.  629. 

verse  was  upon  demurrer  held  good;  IVhitev.Bodinanu    S.C.  6  Mod.   150. 

for  if  the  plaintiff  join  issue  on  the  tra-  See  also  Dyer,  1 15.  b.  Co.  Litt.  282-  a. 

'  verse,  and  prove  the  ouster  of  any  part,  Cro.  Eliz.  82.    1  Ld.  Raym.  42. 
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.Case  49.  Hawkesworth  and  Hillary's  Case. 

City  of  >  AT  a  general  session  of  the  peace  held  at  the  guild- 
y^-  ij\,  jjjji  Qf  ^.jjg  ^.j|.y  q{  York,  in  the  county  of  the 

same  city,  on  the  12th  day  of  March,  in  the  21st  year  of  the 
reign  of  our  lord  Charles  the  Second,  by  the  grace  of  God,  of 
England,  Scotland,  France,  and  Ireland,  king,  defender  of 
the  faith,  and  so  forth,  before  Christopher  Brearer,  mayor  of 
the  same  city,  John  Tw-na:,  esquine,  recorder  of  the  same  city, 
Richard  Etherington,  esquire,  of  counsel  for  the  said  city.  Sir 
Henry  Thomson,  junior,  knight,  Edward  Elwick,  George 
Mancklins,  Cressey  Burnet,  Henry  Tireman,  Thomas  Bawtry, 
and  William  Richardson,  ddermen,  keepers  of  the  peace,  and 
justices  of  our  said  lord  the  king,  assigned  to  hear  and  deter- 
mine divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted within  the  said  city  of  York,  and  county  of  the  same 
city,  it  is  (among  other  thipgs)  ordered  as  follows^  that  is  to 
say. 

Upon  the  petition  of  Timothy  Haxskesmnih,  apprentice  (o 
Robert  Hillary,  merchant,  to  be  relieved  upon  certain  neglects 
of  the  said  master,  in  instructing  him  in  his  trade,  and  puttmg 
'him  upon  sudi  employments  as  were  not  fit  for  such  an  ap- 
prentice, but  made  no  proof  thereof:  and  the  said  master 
having  likewise  appeared  (1),  and  made  known  and  proved 

(1)  So  where  the  discharge  is  made  the  distinction  m  Rexv.Uoyd,  2Str. 

upon  the  complaint  of  the  apprentice,  996*  between  orders  and  convictious; 

the  order  must  set  forth,  that  the  master  yet,  as  the  justices  can  only  proceed 

either  appeand,  or  was  summoned,  the  upon  the  appearance  of  the  master,  thai 

words  of  the  S5th  section  of  the  statute  is  made  an  essential  requisite  by  the  act 

5  Eliz.  c.  4'.  being,  '*  and  upon  his  ap-  to  found  their  jurisdiction,  and  must 

"  pearance"  kc*    For  though  the  court  therefore  be  set  forth  in  their  order. 

will  in  general,  in  cases  of  or^er^,  pre-  1  Str.   143.    Rex  v.  GiU.     Cas.  temp. 

sume  omnia  esse  rite  acta,  agreeable  to  Hardw.  101*    Rex  y.  Heaseman^  S.  C. 
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tx)  this  court,  that  the  said  apprentice  has  neglected  (2)  his 
master's  service,  threatened  to  beat  his  master,  and  abused 
himself  in  being  several  times  drunk,  and  in  keeping  company 
with  lewd  women,  so  that  the  said  master  doth  absoliOehj  re- 
Juse  to  entertain  him  any  longer ;  it  is  therefore  ordered,  that 
the  said  apprentice  be  discharged  and  freed  of  his  apprentice- 
ship ;  and  that  the  said  master,  HiUaryy  shall  pay  and  restore 
to  his  said  apprentice  60/.  part  of  100/.,  which  he  acknowledged 
he  had  with  him  upon  his  binding  (3);  and  this  to  be  a  final 
order  betwixt  the  said  master  and  apprentice,  any  thing  con- 
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2Str.  1013.  2Sa]k.490.  Dt/^on's  case. 
See  a  precedent  of  such  an  order  in 
1  Bum's  Justice,  Apprentice  (E). 

(2)  The  order  must  also  set  forth 
that  the  apprentice  was  discharged  for 
some  cause  of  misusing  or  iU-treatment 
by  the  master,  or  misbehaviour  by  the 
apprentice,  and  must  state  the  cause. 
It  has  been  held  not  to  be  sufficient  to 
assign  as  a  reason  for  such  discharge 
that  the  master  refused  to  take  the 
apprentice  again,  notwithstanding  the 
court  in  this  case  seems  to  consider  it  to 
be  a  sufficient  one;  1  Str.  704*.  Rex  v. 
Davie ;  or  that  the  apprentice  was  afflict- 
ed with  a  disease,  which  is  supposed 
to  be  incurable;  1  Str.  99.  Rex  v. 
Hales  Omen ;  or  that  the  master  used 
the  apprentice  unkindly.  Cas.  temp. 
Hard.  101.    2  Str.  1014. 


(3)  This  power  of  ordering  a  restitu- 
tion of  money  upon  the  discharge  of  an 
apprentice,  is  held  to  be  incident  to 
the  jurisdiction  to  discharge.     1  Salk. 

68.  Rex  v.  Johnson.  2  Salk.  491.  S.  C- 
1  Salk.  67.  Dillan'^  case.  Skin.  108. 
Du  HamelTs  case.  Bac.  Abr.  Master 
and  Servant,  550, 55 1 .  1  Burn's  Justice, 
Apprentice,  73. 13th  edit.  Rex  v.  Amiesy 
though  the  contrary  was  held  in  1  Str. 

69.  Rex  V.  Vandeleur.  [a]  Action  of 
covenant  may  be  maintained  against 
the  person  who  joins  in  the  deed  of  ap- 
prenticeship, 8  Mod.  190.  WhiUey  v. 
Lojlus.  See  2  Salk.  479.,  but  not  against 
the  apprentice.  Cro.  Car.  179.  S.  P. 
7  Mod.  15.  Seel  Mod.  271.  Com.  Dig.. 
Justices  of  Peace  (B.  55.)  [6] 


[a]  But  where  the  apprentice  ran 
away  after  a  short  time,  and  enlisted  as  a 
soldier,  and  the  master  on  his  return 
refused  to  take  him  back,  the  court  of 
exchequer  held  that  they  could  not 
compel  any  return  of  premium,  5  Price 
297-  Ctff^.  Brovon.  However,  in  the 
case  of  an  attorney's  clerk,  the  court  of 
K.B.  decided  otherwise,  considering 
that  they  had  a  more  extensive  author- 
ity over  their  own  officers.  3  B.  &  A. 
257.  Ex  parte  Pranherd.  See  1  Barn. 
&  Cress.  460.  Winstone  v.  Linn, 

[6]  If  the  apprentice  himself,  being  an 


infant,  do  not  execute  the  indenCurr,- 
although  it  be  executed  by  his  father,, 
he  cannot  gain  any  settlement  underwit ; 
for  the  indenture  is  void,  no  father 
having  authority  to  bind  an  infant  with- 
out his  consent,  except  in  the  case  of 
parish  apprenticeships.  3  B.  &  A*  584. 
The  King  v.  Amesby.  If  the  apprentice 
on  coming  of  age  avoid  the  indenturog 
it  will  not,  discharge  the  liability  of  his 
father  on  a  covenant  for  his  service  be« 
yond  that  time.  3B.&A.39.  Cuming 
V.  HiU. 

Pp  3 


SI 3  a  Hawkesworth  and  Hillary's  Case. 

Hawkes-  tained  in  the  said  indentures  of  apprenticeship  to  the  contraiy 

WORTH  and  j^j  a„y^ige  notwithstanding ;  and  the  said  Timothy,  the  appreo- 

Case.  ^^^  ^  stand  committed  till  he  find  security  for  bis  good  be- 

v«      u        ^  haviour. 


Case  49.  Hawkesworth  and  Hillary's  Case. 

s.  C.  1  Mod.  2.     AH  order  made  by  the  mayor  and  aldermen,  justices  of  the 
59^**lttn[«      ^^  P^^^  ^^  ^^^  ^^^y  ™^  county  of  the  city  of  York^  at  their 
the  intentioii  of  sessions  of  the  peace,  was  removed  by  certiorari  into  this  court, 
?ESfc?4.       whereby  the  justices,  for  divers  misdemeanors  committed  by 
s.  35.  tbat  a        the  Said  Hauokesworth,  being  an  apprentice  to  the  said  Hillary 
discharged  of  a   his  master,  particularly  mentioned  in  the  said  order,  so  that 
bad  apprentice,   fj^^  g^ij  master  had  absolutely  refused  to  entertain  him  any 
Im^pprentice      longer,  ordered  that  the  apprentice  should  be  discharged  and 
*w  ^  %*'had  ^^"^  ^®"™  ^^*  apprenticeship,  and  that  the  said  master  HiOary 
master  (1).        should  pay  and^restore  to  his  said  apprentice  60^,  part  of  the 
100/.  which  he  acknowledged  he  had  with  him,  and  this  to  be 
a  final  order  betwixt  the  said  master  and  apprentice,    any 
thing  contained  in  the  said  indenture  of  apprenticeship  to  the 
contrary  in  anywise  notwithstanding;  and  the  said  appren- 
tice to  stand  committed  till  he  find  good  security  for  his  good 
behaviour. 

And  now  it  was  moved  by  Saunders^  on  the  part  of  the 
master,  to  have  the  said  order  quashed,  because  it  is  not  war- 
ranted by  the  statute  of  5  Eliz.  c.  4.,  one  clause  of  which, 
namely,  sect  35.  upon  which  this  order  is  founded,  being  as 
follows,  Vf2.  **  And  if  any  such  master  shall  misuse  or  evil  in- 
'^  treat  his  apprentice,  or  that  the  said  apprentice  shall  have 
*^  any  just  cause  to  complain,  or  the  apprentice  do  not  his 
^^  duty  to  the  master,  then  the  said  master  or  apprentice,  being 
'^  grieved,  and  having  cause  to  complain,  shall  repair  to  one 
'*  justice  of  the  peace  within  the  said  county,  or  to  the  mayor 
«  or  other  head-officer  of  the  city,  town  corporate,  market- 
*'  town,  or  other  place  where  the  said  master  dwelleth,  who 
'^  shall,  by  his  wisdom  and  discretion,  take  such  order  and 
'*  direction  between  the  said  master  and  his  apprentice  as  the 
'*  equity  of  the  case  shall  require :  and  if,  for  want  of  good 
"  conformity  in  the  said  master,  the  said  justice  of  the  peace 
'^  or  the  said  mayor  or  head  officer  cannot  compound  and 

(1)  S.  P.  1  Mod.  287.  Watkinsv.  Edwards,   1  Vent.  174.  2  Keb.  822. 
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*•  agree  the  matter  between  him  and  his  apprentice,  then  the 
**  said  justice,  or  the  said  mayor  or  other  head  officer,  shall 
^^  take  bond  of  the  said  master  to  appear  at  the  next  sessions 
^^  then  to  be  holden  in  the  said  county,  or  within  the  said  city,. 
**  town  corporate,  or  market-town,  to  be  before  the  justices 
**  of  the  said  county,  or  the  mayor  or  head  officer  of  the  said 
*'  town  corporate,  or  market-town,  if  the  said  master  dwell 
"  within  any  such ;  and  upofi his  appearance^ andhe&nngot  the 
**  matter  before  the  said  justices,  or  the  said  mayor  or  other 
^<  head  officer,  if  it  be  thought  meet  unto  them  to  discharge 
**  the  said  apprentice  of  his  apprenticehood ;  that  tlien  the 
**  said  justices,  or  four  of  them  at  the  least,  whereof  one  of 
**  them  to  be  of  the  quorum,  or  the  said  mayor  or  other  head- 
**  officer,   with  the  consent  of  three  others  of  his  brethren,  or 
**  men  of  best  reputation  within  the  said  city,  town  corporate, 
**  or  market-town,  shall  have  power  by  authority  hereof  in 
**  writing  under  their  hands,  and  seals,  lo  pronounce  and  de- 
**  dare  that  they  have  discharged  the  said  apprentice  of  his 
**  apprenticehood,  and  the  cause  thereof;  and  that  the  writing 
«  so  being  made,  and  in  rolled  by  the  clerk  of  the  peace,  and 
**  town-clerk,  amongst  the  records  that  he  keepeth,  shall  be 
*<  a  sufficient  discharge  for  the  said  apprentice  against  his 
**  master,  his  executors,  and  administrators,  the  indenture  of 
**  the  said  apprenticehood,  or  any  law  or  custom  to  the  con- 
"  trary  notwithstanding.     And  if  the  default  shall  be  found 
<*  to  be  in  the  apprentice,  then  the  said  justices,  or  the  said 
<^  mayor  or  other  head- officer,  with  the  assistance  aforesaid, 
<<  shall  cause  such  due  correction  and  punishment  to  be  minis- 
<*  tered  unto  him,  as  by  their  wisdom  and  discretion  shall  be 
^  thought  meet."     So  that  it   appears  by  the  said  clause, 
**  that  Jbr  want  cf  good  cofiformity  in  the  master"  namely, 
where  the  fault  is  found  to  be  in  the  master,  there  the  justices 
may  discharge  the  apprentice  of  his  apprenticehood  at  their 
discretion;  ^*  but  if  the  default  be  Jbutid  to  be  in  the  appen- 
'^  /zee,"  then  the  justices  have  no  po^er  by  the  statute  to  dis- 
charge the  apprentice  of  his  apprenticehood ;  for  by  this  means 
idle  and  bad-disposed  apprentices  will  be  encouraged  to  abuse 
their  masters,  that  they  may  be  discharged  of  their  appren- 
ticehoods,  which  will  be  a  direct  way  to  their  ruin  and  de- 
struction :  but  the  statute  appoints  that  the  justices  *^  shall 
**  cause  such  due  correction  and  punishment  to  be  ministered  unto 
**  him  as  by  their  wisdom  and  discretion  shall  be  thought  meetT 
by  whicli  it  appears,  that  for  default  in  the  apprentice  (as  the 
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315  Hawkesworth  and  Hillary's  Case. 

Hawk£s-  case  in  question  is)  it  is  not  the  intention  of  the  statute  that 
7liM  "  *"^  ^^^  apprentice  should  be  discharged^  but  that  he  should  be 
Case.  punished  at  the  discretion  of  the  magistrates,  until  he  should 
^  V  — ^  mend  his  manners.  Wherefore  here,  inasmuch  as  it  appears 
in  the  order  tliat  the  &nlt  was  in  the  apprentice,  for  which  he 
is  dbcharged  of  his  apprenticehood,  it  was  prayed  that  the 
order  not  being  warranted  by  the  statute,  should  be  quashed. 
Sed  non  allocatur;  for,  per  curiam,  it  appears  in  the  order 
that  the  master  refused  to  keep  his  apprentice  any  longer  (2), 
wherefore  the  justices  make  the  order  of  discharge*  And  the 
whole  court  was  of  opinion,  that  it  was  the  intention  of  the 
act  that  an  apprentice  should  be  discharged  of  a  bad  master, 
as  well  as  that  the  master  should  be  discharged  of  a  bad  ap- 
prentice. And  the  clause,  which  gives  power  to  administer 
punishment  to  a  bad  apprentice,  does  not  restrain,  but  en- 
larges the  power  of  the  magistrates  beyond  what  it  had 
given  them  concerning  masters ;  for  they  cannot  administer 
punishment  to  masters  for  their  faults,  but  only  dischaige 
their  apprentices :  but  for  the  faults  of  the  apprentices,  they 
may  inflict  corporal  punishment  upon  them,  or  discharge  them 
at  their  discretion :  wherefore  the  order  was  confirmed  by  the 
court.  And  afterwards,  in  Hilary  term  21st  and  22d  of  the 
reign  of  the  now  king,  it  was  moved  again  by  Jones,  of  coun- 
sel with  Hillary  the  master;  but  the  court  said,  that  the  point 
was  settled  in  Mich,  term  before,  and  gave  the  same  rule  again 
wherefore  the  order  continued  confirmed.  (3) 

(2)  But  this  is  no  cause  of  discbarge.  1S9»  140.  it  was  decided  by  the  court 
See  ante,  SIS.  note  (2).  of  K.  B.  agreeable  to  Lord  Hale's  opi- 

(3)  Hence  it  appears,  that  the  clause  nion,  that  the  statute  confines  the  power 
of  the  statute  relating  to  the  discharge  to  the  trades  mentioned  in  the  statute: 
of  apprentices  is  general,  and  extends  and  in  answer  to  this  case,  which  was 
to  all  manner  of  apprentices.  For  the  cited  to  the  contrary,  it  was  said  that 
present  case  is  that  of  an  apprentice  to  this  point  was  not  stirred  in  it.  Bat 
a  merchant*  However  in  Watkins  v.  all  the  iubseqy^ent  determinations  are  to 
EdtoardSf  Mich.  23  Car.  2.  1  Vent  the  contrary,  and  it  is  non  established^ 
174.  2  Keb.  822.  Lord  Hale  doubted  that  the  statute  gives  the  power  of  dis- 
whether  the  power  of  discharging  was  charging  to  all  manner  qf  apprentices. 
not  confined  to  apprentices  in  those  2  Ld.  Raym.  1410.  Rex  v.  CoUinbottm, 
trades  only  which  are  mentioned  in  the  S.  C  1  Str.  663.  By  the  statate 
statute:  but  Twysden  and  Raynsford  20 Geo.  2.  c.  19.  s.  3,  4,  and  S.,  a 
justices,  were  of  a  contrary  opinion,  power  is  given  to  two  justices  to  dis* 
and  relied  upon  this  case  in  support  of  charge  apprentices  in  some  particular 
it.  Afterwards,  in  Mich.  7  Will.  3.  cases.  See  7  East,  376.  Ex  parte  GUL 
Rex  v.  Gatety^  2  Salk.  471.    5  Mod.  And  by  statute  6  Geo.  3.  c.25.»  every 
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Note:  These  two  exceptions  were  not  moved:  1.  That  it 
does  not  appear  by  the  order  that  the  parties  had  been  first 
beibre  the  mayor  of  the  town,  or  other  head-officer  out  of  the 
sessions,  as  the  statute  appoints ;  for  they  ought  not  to  come 
originally  to  the  sessions,  but  rather  by  way  of  appeal  (4),  as 
appears  by  the  word  of  the  act.  2.  That  it  does  not  appear 
that  this  order  was  under  the  hand  attd  seals  (5)  pf  tlie  justices 
as  the  act  appoints.  Cfjiere  ofthose  exceptions,  for  they  seem 
to  be  material:  but  they  were  not  moved. 
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apprentice,  whose  master  has  not  re- 
ceived with  him  the  sum  of  10^.,  is 
bound  to  serve  for  so  long  a  time  as  he 
shall  have  absented  himself  during  his 
apprenticeship  without  leave,  or  make 
satisfaction  for  the  same,  at  any  time 
within  seven  years  after  the  expiration 
of  his  original  contract.  And  in  case  of 
refusal,  one  justice  of  the  peace  may  de- 
termine what  satisfaction  he  shall  give 
his  master,  and  commit  him  to  the  house 
of  correction  for  a  term  not  exceeding 
three  months,  if  he  does  not  give  se- 
curity to  make  such  satisfaction,  [c] 

(4)  This  was  also  the  opinion  of 
Twystlen  and  Raynsford  justices,  in 
fVatkins  v.  Edwards.  1  Mod.  287.  and 


of  HoU  C.  J.  in  1  Salk.  67.,  and  ap- 
pears to  have  been  the  intention  of  the 
legislature.  But  it  was  afterwards  ad- 
judged, and  is  now  a  settled  pointy 
that  the  court  of  sessions  has  an  origitud 
Jurisdidion  to  discharge  apprentices 
under  the  statute  5  Eliz.  c.4.  1  Salk. 
68.  Rex  V.  Johnson.  2  Salk.  491. 
S.  C.  1  Str.  148.  Rex  v.  GUI.  Ibid. 
704.  Rex  V.  Davie.  Cas.  temp. 
Hardw.  101.  2  Str.  1014.  Rex  v. 
Heaseman. 

(5)  Accordingly,  this  omission  has 
been  since  held  to  be  a  fatal  defect  in 
the  order.  Carth.  198,  199.  RexY. 
Gately.  Comb.  844.  Gatdy  v.  Green. 
2  Salk.  470.  Anon. 


[c]  Further  powers  are  given  to  jus- 
tices by  82  Geo.  8.  c.  57.  and  88  Geo.  8. 
c55.  See  Burn's  Justice,  2Sd  edition, 


tit.  Apprentices ;  and  42  Geo.  8.  c.  78. 
51  Geo.  8.  c.  80.  56  Geo.  8.  c.  129.  and 
1 6c  2  Geo.  4.  c.  82. 


Smith  versus  Yeomaus. 
Trin.  21st  of  King  Charles  the  Second.     Rol.  1844. 

DEBT  upon  bond.  The  defendant  prays  oyer  of  the 
condition,  which  is  for  peformance  of  covenants  con- 
tained in  certain  indentures  made  between  the  plaintiff,  being 
sheriff  of  the  county  of  Somerset^  of  the  one  part,  and  one 
Htmphry  Hollowayj  gent.,  under  sheriff  to  the  said  plaintiff,  of 
the  other  part,  on  the  part  and  behalf  of  the  said  HoUatoay  to 
be  performed.  And  upon  oyer  of  the  condition,  the  defend- 
ant pleads  that  the  indentures  were  made  between  the  plaintiff 


Case  50. 


S.C.lVeiit.43. 
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in  the  adTer- 
sary'splee, 
being  set  out 
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the  pics,  and  if 
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plea  hfaitep  it 
is  a  good  cause 
of  deinurrer. 
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Smith  versus  Yeomans. 


Smith  v.  and  Uiesaid  Hoilowaj/,  on  such  a  day  and  at  snch  a  place,  and 
Yeomans.  one  part  of  them,  under  the  seal  of  the  plaintiff,  the  defendant 
brings  into  court*  And  the  defendant  further  pleads,  that 
there  are  not  any  covenants  contained  in  the  said  indenture, 
on  the  part  and  behalf  of  the  said  HoUoway  to  be  performed ; 
and  this,  &c. :  wherefore,  &c.  The  plaintiff  prays  oyer  of 
the  said  indenture  by  the  defendant  brought  into  court,  whidi 
is  entered  at  large  in  hcec  verba;  and  thereby  it  appears,  that 
there  are  divers  covenants  contained  in  the  said  indenture,  on 
the  part  and  behalf  of  the  said  HoUomy  to  be  performed.  And 
on  the  oyer  of  the  said  indenture  being  so  entered,  the  plaintiff 
demurred  in  law  upon  the  defendant's  plea. 

And  now  Saunders,  of  counsel  with  the  defendant,  urged 
that  the  plaintiff  had  demurred  too  hastily ;  for,  as  he  said, 
[  317  ]  the  plaintiff  should  have  shewn  a  breach  of  one  of  the  cove- 
nants to  maintain  his  action ;  as  in  debt  upon  bond  to  perform 
an  award,  if  the  defendant  pleads  ^<  no  award  madej*  it  is  not 
sufficient  for  the  plaintiff  to  reply  and  shew  an  award  made, 
but  he  must  also  shew  a  breach  of  it.  (l)  So  here  when  the 
defendant  pleads  that  there  are  no  covenants  in  the  inden- 
ture, the  plaintiff  should  not  only  shew  the  covenants,  but  he  ^ 
ought  also  to  have  assigned  a  breach  of  them. 

Sed  non  allocatur.  But  judgment  was  given  for  the  plaintiff 
by  the  whole  court  without  any  difficulty.  And  the  reason 
seems  to  be,  that  when  the  defendant  brings  the  indenture 
Indenture  set  into  court,  and- says  that  there  are  no  covenants  in  it,  &c. 
out  upon^oyer^^  ^^^  \xpon  the  Oyer  thereof  the  indenture  is  made  parcel  of 
the  plea;  and  it  thereby  appears  judicially  to  the  court,  that 
he  has  pleaded  a/alseplea^  and  taken  an  averment  against  the 
truth  of  that  which  appears  to  the  court  by  the  very  inden- 
ture which  the  defendant  himself  has  brought  into  court 
And  therefore  the  plaintiff  need  not  shew  any  matter  of  fact 
in  a  replication  to  maintain  his  action,  as  in  the  case  of  an 
award,  but  a  demurrer  was  more  proper  for  the  plaintiff 
Q]4od  nota.  (2) 


becomes  i 
the  preceding 
pie 


( 1 )  See  the  reason  in  the  case  of  an 
awardy  1  Salk.  138.  Meredith  v.  Al- 
leyn,  et  ante,  103.  note  (1 ),  Hayman  v. 
Gerrard, 

(2)  S.P.  3  Lev.  50.  Hudson  \.  Spier ^ 
ruled  in  C.  B.  upon  the  authority  of  a 
case  which  appears  to  be  the  principal 
one.  Doug.  476, 4f77. 3d  edit,  Jefferys. 

16 


White^  which  is  a  strong  authority  in 
support  of  the  principle  of  this  case. 
For  notwithstanding  the  plaintiff  was 
not  entitled  to  oyer,  it  being  of  a 
private  act  of  parliament  stated  and 
relied  upon  by  the  defendant  in  his 
rejoinder,  yet  as  the  act  was  injad 
sQt  forth  on  oyer,    the   court    held, 
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upon  the  authority  of  this  case»  that 
the  whole  of  what  was  so  set  forth 
made  part  of  the  rejoinder,  and,  it 
thereby  appearing  that  the  act  did  not 
warrant  the  rejoinder,  gave  judgment 
for  the  plaintiff.  Carth.  513.  Gage  v. 
Acton,  per  Holt  C.  J.  6  Mod.  27.  Ibid. 
23?.  Cook  V.  Remington.  Com.  Dig. 
Pleader  (P.  1.)  The  only  way  in 
which  a  party  can  relieve  himself,  when 
the  opposite  side  omits  any  material 
part  of  an  indenture,  &c.  which  he 
is  bound  to  state,  is  to  set  forth  ike 
indenture,  S^c.  on  oyer:  for  he  cannot 
reply,  that  by  the  said  indenture,  &c. 
//  toas  further  agreed  so  and  so.  Hutt. 
33.    Smith  v.  Boucher.      1  Keb.  513. 


1  Str.  227.  Stibbs  v.  Clough.  {a]  If  the 
condition  of  a  bond,  or  if  any  inden- 
ture, or  other  deed,  of  which  oyer  is 
prayed,  contain  other  matters  besides 
those  which  are  to  be  performed  by  the 
party  craving  oyer,  it  does  not  seem  to 
be  necessary  to  set  out  such  matters  at 
all,  but  it  is  sufficient  to  set  out  ver- 
batim the  fohole  of  the  matters  that 
relate  to  him.  4  Term  Rep.  870.  Wal- 
lace  v.  Duchess  of  Cumberland.  Other- 
wise, in  some  cases,  the  record  would 
run  to  an  immoderate  length.  Ante  9. 
Jevens  v.  Levemore.  Ibid.  52.  Gains- 
ford  V.  GriffUK  6  Mod.  237.  Cook  v. 
Remington.  See  also  Jevens  v.  Leoe- 
more,  9.  note  (1). 


[a]    This   must    be    understood   as    pleading  a  deed  is  bound  to  make  pro- 
confined  to  cases,  in  which  the  party    fert  of  it. 


Redman  versus  Edolph. 

Trin.  21  King  Charles  the  Second.     Rol.  799. 

T^JECTIONE  Jtrm^e  brought  by  original  writ  out  of  Chan- 
cery. And  the  record  on  the  issue-roll  was  entered  in 
this  manner,  ss.  '*  St/mo  Edolphj  late  of,  &c.  was  summoned 
<^  to  answer  Thomas  Redman  of  a  plea,  wherefore  with  force 
<<  and  arms,''  &c.  The  defendant  pleaded  to  issue,  and  a  ver- 
dict was  found  against  him.  And  now  it  was  moved  in 
arrest  of  judgment,  that  here  was  a  vitious  original,  which  is 
not  aided  by  any  statute  of  jeofails  (1) ;  for,  as  appears  by  the 
entry  of  it,  the  original  was  a  summons^  whereas  it  ought  to 
have  been  an  attachment:  for  the  record  says  that  the  defend- 
ant was  stimmotiedy  whereas  it  ought  to  be,  was  attached.  And 
the  original  writ  in  ejectionefirmce  is  an  attachment^  or  pone  per 
vadtoset  salvos plegios,  &c.  in  Regist  Brevium  Original.  227.  b. 
And  so  this  case  is  not  remedied  after  verdict  The  court 
asked,  whether  the  original  writ  on  the  file  was  a  summons  or 
attachment  ?  To  which  it  was  answered,  that  no  search  had 
been  made  for  it ;  but  the  record  before  the  court,  to  which 


Case  51. 


a  C.  1  Sid.  425. 
]  Mods.  SKcbw 
544.  SSS.     If 
Ae  declaration 
recite  a  yitious 
original*  and  no 
original  is  to  be 
found  on  the 
file,  the  court 
will  intend  after 
verdict  that  there 
was  once  a  good 
one,  which  is 
lost,  and  that 
the  clerk  had 
miMaken  in  the 
recital  of  it, 
which  is  not  ma- 
terial after  ver- 
dict. 


(1)  S.  P.  Cro.  Jac.  4'79.    Pollard  v.  Blight.    Ibid.  675.  Reynell  v.  Kelsey. 
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Redman  v.    they  would  give  credit,  recites  it  to  be  a  summons;  and  so  it 
^  Epolph.  ^  shall  be  intended.     And  thereupon  the  court  stayed  thejadg- 
'  menty  and  ordered  the  parties  to  examine  the  origbial  writ  ou 

the  file  in  the  mean  time. 

And  afterwards,  at  another  day,  it  was  moved  again,  and  the 
court  was  informed  that  there  was  no  original  writ  to  be  found 
[  318  ]  on  the  file :  wherefore  it  was  urged  by  the  defendant's  coun* 
sely  that  now  the  court  ought  to  intend  that  there  was  suck 
a  vitious  original  writ  as  die  record  supposes,  unless  the 
plaintiff  shews  to  them  another  original  which  is  good,  and 
may  warrant  an  amendment  of  the  record ;  for  as  the  record 
is,  it  appears  that  the  declaration  b  (bunded  upon  a  vitious 
original,  and  therefore  no  judgment  can  be  given  for  the 
plaintiiF.  Sed  non  allocatur;  for  the  court  said,  that  inasmuch 
as  there  is  not  any  original  writ  to  be  found  on  the  file,  they 
would  intend  after  verdict  that  there  was  once  a  good  original, 
which  is  now  lost,  and  that  the  plaintiff's  clerk  had  made  a  mis- 
take in  the  recital  of  it,  which  aftier  verdict  is  not  materiaL  (2) 
But  if  there  had  been  a  vitious  (S)  original  on  the  file,  then 


(2)  The  statute  18  Eliz.  c.  U.  s.  1. 
helps  the  want  of  an  original  to  all  in- 
tents as  if  there  had  been  a  good  one 
on  the  file,  and  if  there  had  been  a  ^ood 
one,  such  misrecital  would  not  have 
been  erroneous.  Gilb.  H.  C.  B.  1 19. 
Sd  edit. 

(3)  But  the  court  would  not  have 
arrested  tlie  judgment  on  motion  if 
there  had  been  a  vitious  original  on  the 
file.  For  it  is  but  recitaly  and  the  court 
declared  they  would  not  judge  upon 
the  bare  recital  of  the  original  in  the 
declaration;  but  the  defendant  ought 
either  to  have  craved  oyer  of  the  ori- 
ginal at  first,  or,  in  this  stage,  to  have 
brought  a  writ  of  error.  This  is  said 
by  Holt  C.J.  to  have  been  the  ground 
of  the  judgment,  although  Saunders 
has  not  noticed  it.  2  Ld.  Raym.  903* 
Hdliot  V.  5tf%.  2  Salk.  701.  S.C. 
and  herewith  agree  EUeiy  v.  Hicks. 
4  Mod.  246.  Dretv  v.  Rose.  2  Ld. 
Itaym.  1398.  Broton  v.  Morgan.  Fort. 
341.  Duchess  of  Hamilton  v.  Indedon. 
1  Str.  225.    Rep.  temp.  Hardw.  189. 


184.  The  same  objection  with  the 
present  was  made  to  the  declaration 
upon  a  special  demurrer  in  the  Com- 
mon Pleas  in  the  case  of  Barnard  v. 
Moss.  Hil.  1788,  but  the  court  over- 
ruled the  demurrer,  and  held  that  the 
recital  of  attached  instead  of  summoned 
or  vice  versd  in  the  declaration  did  not 
vitiate  it,  and  that  they  had  decided 
the  same  point  before  in  Warren  v. 
Ward,  Trin.  1787.  1  H.  Blackstooe's 
Rep.  250.  M*QuiUin  v.  Cox.  An- 
ciently it  was  the  practice  in  all  actions 
to  repeat  the  whole  original  writ  in  the 
declaration ;  and  if  a  material  variance 
appeared  between  the  writ  and  de- 
claration, the  defendant  might  take  ad- 
vantage of  it,  either  by  motion  in  arrest 
of  judgment,  writ  of  error,  plea  in 
abatement,  or  demurrer.  Cro.  Eliz. 829. 
Norton  v.  Palmer.  Ibid.  185.  Edwards 
V.  Watkin.  Ibid.  198.  Berkenhead  v. 
NuthaU.  Ibid.  330.  Hasehp  v.  Chap- 
Kn.  2Lutw.  1181.  GffMv.JDaflw.  But 
this  practice  was  altered  by  a  rule  of 
the  court  of  C  B.  A.D.  1654,  by  which 
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they  would  not  intend  any  other  good  original,  unless  the 
plainti£P shews  it;  wherefore  the  plaintiff  had  his  judgment  by 
rule  of  court     Saunders  with  the  defendant 
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it  was  ordered,  that  in  future  <<  declara- 
**  tions,  in  actions  upon  the  casCf  and 
"  general  statutes,    other  than  debt, 
**  should  not  repeat  the  original  writ, 
**  but  only  the  nature  of  the  action  ;  as 
*<  that  the  defendant  was  attached  to 
*'  answer  the  plaintiff  in  a  plea  of  tret" 
*'  pau  on  the  case^  or  in  a  plea  of  tres* 
**  pan  and  contempt  against  the  form  of 
'<  the  statute**     And  it  should  seem, 
that  even  in  trespass  vi  et  armis  in  the 
common  pleas,  or  commenced  by  ori- 
ginal in  the  king's  bench,  it  would  now 
be  deemed  sufficient  to  state  in  die  de- 
claration, that  the  defendant  was  at- 
tached to  answer  the  plaintiff  in  a  plea 
of  trespass^  without  setting  forth  the 
writ ;  at  least,  this  has  been  held  suf- 
ficient on  a  general  demurrer  as  far 
back  as  the  2d  of  William  and  Mary ; 
Carth.    108.     Lambert    v.   Thurston  i 
and  I  should  think,  would  at  this  day 
be  held  good  on  a  special  demurrer. 
For  this  short  recital  is  intended  only 
as  an  intimation  to  the  court  of  the  na- 
ture of  the  action.     After  this  rule  was 
made,  the  only  way  in  which  the  de- 
fendant could  take  advantage  of  a  bad 
original,  or  of  a  variance  between  the 
original  and  the  declaration,  was  by 
praying  oyer  of  the  writ,  or,  in  case  of 
a  bad  original,  by  writ  of  error,  4  Mod. 
246.    Ellerif  v.  Hicks.      2  Ld.  Raym. 
903.  Helliot  v.  Selby.   2  Salk.  701.  S.C. 
2  Salk,  658.  Bragg  v.  Digbif*    6  Mod. 
303.    ViUars  v.  Cari^.       1   Sid.  4-23. 
2  Wils-  893.  395.    Hole  v.  Finch  and 
Gross  and  Lee  there  cited,  which  was 
«*  replevin  by  torit  for  taking  his  cattle; 
**  the  count  was  for  taking  a ^e[yAorf^; 
''  there  was  a  demurrer  for  the  vari- 


<'  ance,  but  judgment  was  for  the  plain- 
«  tiff.    Parker  C.J.  cited  2  Salk,  701., 
"  and  the  court  held,  that  the  defend- 
"  ant  cannot  take  advantage  of  a  vari- 
**  ance  between  the  writ  and  county 
"  without  craving  oyer  of  the  writ." 
But  the  practice  of  praying  oyer  of 
the  original  having  been  much  used 
for  delay,  the  court  of  C3.  in  Ford  v. 
Burnham,  Barnes,  340.  4to  edit,  and 
the  court  of  K.  B.  in  Boats  v.  Edxvards* 
Doug.  227.  3d  edit,  came  to  a  resolu- 
tion not  to  grant  oyer  of  the  original 
writ  in  future.    The  last  attempt  on 
this  subject  was  to  set  aside  the  pro- 
ceedings for    irregularity^    upon  the 
ground  of  variance  between  the  ori- 
ginal writ  and  the  declaration.      But 
the  court  of  K.  B.  resisted  it,  observ* 
ing  at  the  same  time  that  it  would  be 
permitting  a  defendant  to  do  that  in  a 
shorter  way  which  he  could  not  by  the 
practice  of  the  court  effect  in  a  more 
circuitous  one.  6  Term  Rep.  363.  Spal- 
ding  V.  Mure.     And  with  respect  to  a 
writ  of  error  for  a  defective  original,  as 
it  would  be  a  hard  case  to  set  aside  a 
judgment  for  a  mere  slip,  the  Master  of 
the  Rolls,    on  petition,  would  defeat 
the  writ  of  error,  either  by  ordering 
the  original  to  be  amended,  or,  if  ne- 
cessary, granting  a  new  one.    7  Term 
Rep.  299.  Carr  v.  Shavo.    2  Wils.  395. 
Hole  V.  Finch.    From  hence  it  seems 
to  follow,  that  no  advantage  whatever 
can  now  be  had,  either  of  a  defective 
original,  or  of  a  variance  between  it 
and  the  declaration.    7  East,  383.  Dtf- 
shons  V.  Head.    S.  P.    See  1  Bos.  & 
Pull.  645.  Murray  y.  Hubbart.    3  Bos. 
&  Pull.  395.  Grayy.  SidniJT.  [fl] 


[a]  Neither  can  any  advantage  be 
now  taken  of  a  variance  between  the 
warrants  of  attorney  and  the  declara- 


tion in  the  names  of  the  parties.  3  Brod. 
&  Bing.  65.    De  Tastet  v.  Rucker  and 

others. 


318  a  Bury  versus  Bishop. 

Case  52.  Bury  X)ersus  Bishop. 

S  C2Keb.554.  nHHE  plaintiff  declared  upon  bond  of  2000/.     The  defend^ 

niieofK^to  *"^  pleaded  the  statute  of  sheriff's  bonds,  and  said  that 

join  issue,  dc-  the  bond  was  made  for  ease  and  favour.    The  plaintiff  re- 

over,^d  waire  phed  that  the  bond  was  made  for  a  true  and  just  debt^  and 

the  issiK,  is  four  traversed,  without  this,  that  it  was  for  ease  and  favour.     And 

the  clerk  of  the  the  clerk  of  the  papers  made  up  the  issue  thereon,  and  deti- 

papers  draws  yered  it  to  the  defendant's  clerk  within  the  four  days,  which  is 

dciiTers  it  to  the  ordinary  rule  of  the  court  to  join  issue,  or  demur,  or  plead 

th«  defendants  ^yg^  jy^, J  waive  the  issue.     And  he  put  in  a  rejoinder  that  the 

attorney*  who 

within  the  four    bond  was  made  for  ease  and  favour,  and  further  traversed, 

uST  T^r*  ^  without  this,  that  it  was  made  for  a  true  and  just  debt :  and 

makes  a  frivo-     it  was  to  delay  the  trial.     The  plaintiff  summoned  the  defend- 

foMcUy  "imd     *^"^'^  ^'^^V  before  the  secondary,  who  said  that  the  rejoinder 

upon  a  sum-       was  dilatory,  whereupon  the  pluntiff  signed  judgment  in 

secondary  will  ^  Trinity  term  last  past,  because  the  defendant  would  not  take 

not  take  issue,    issue.     And  although  it  was  moved  that  the  plaintiff  ought 

may^sign  judg-   °^^  ^  have  Signed  judgment,  but  should  have  demurred  to 

«»"*•  the  rejoinder,  it  being  put  in  within  the  time  of  the  rule,  and 

>       under  counsel's  hand;  for  otherwise  the  plaintiff  will  be  his 

own  judge,  whether  the  rejoinder  was  good  or  not:  yet  it 

was  ruled  by  the  court  in  this  term,  that  the  judgment  was 

well  signed  and  entered,  because  the  secondary  had  advised 

the  defendant's  clerk  to  waive  his  rejoinder,  and  to  take  the 

issue  as  it  was  drawn  by  the  clerk  of  the  papers,  which  he 

refused,  and  the  court  would  not  set  it  aside.    Saunders  moved 

it  for  the  defendant.  (1) 

(1)  If  the  defendant  do  not  rejoin  or  illustrated    and  explained  upon   clear 

rebut,  when  called  upon  for  that  pur-  principles  those  rules  of  practice  which, 

pose,   the  present  practice  is  for  the  in  most  other  works  of  this  nature,  ap- 

plaintifF  to  strike    out    the    previous  pear  to  be  a  collection  of  a  mere  positive 

pleadings,  and  enter  judgment  as  for  and  arbitrary  institution.     There  has 

want  of  a  plea.      5  Term  Rep.  152.  also  been  published,  since  writing  the 

Petrie  v.  Fitzroy.    Tidd's  Practice  of  above  observation,  an  extremely  useful 

K.  B.  439.     This  is  a  book  of  a  very  book  of  practice,  both  of  K.  B.  and 

superior  kind.    It  is  a  work  in  which  C.  P.  by  Mr,  Serjeant  SeUon^  which  the 

the  author  has  treated  the  subject  in  a  practiser  will  find  of  great  service, 
scientific  and  masterly  manneri  and  has 
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Gierke  versus  Pywell  8f  al. 

A  DJUDGED  upon  a  trial  at  bar  in  ejectment,  in  which 
^^  the  lord  Rockingham  was  concerned,  on  the  part  of  the 
defendant,  that  where  a  fine  sur  cotiuzance  de  droit  come  ceo^ 
&c.  with  proclamations  was  levied  by  tenant  for  life,  and  the 
lessor  of  the  plaintiff  in  the  ejectment,  who  had  the  reversion 
for  life,  within  five  years  after  the  death  of  the  tenant  for  life 
who  so  levied  the  fine,  directed  one  to  deliver  a  declaration  in 
ejectment  to  the  tenant  in  possession,  who  did  so  accordingly ; 
yet  it  does  not  amount  to  an  entry  to  avoid  the  fine,  although 
it  was  the  declaration  which  contained  the  lease  upon  which 
the  ejectment  was  brought  (1) 


Ca8e5S. 

S.C.lVeDt.4S. 

1  Mod.  10. 

2  Keb.  555, 

A  delivery  of  a 
declaration  in 
ejectment  does 
not  amount  to 
an  erUryto 
avoid  a  fine, 
although  the  de- 
fendant con. 
fesNsleaae, 
eniryf  and 
ouster.  S.  P. 
8  Str.  1086. 

3  Burr.  1897. 
Doug.  485, 

3  edit 


(1)  It  seems  to  be  an  established 
point  that  an  actual  entry  is  necessary  to 
avoid  a  fine  levied  by  tenant  for  life,  [a] 
However  in  the  case  of  Doe  lessee  of 
Compere  v.  Hicks^  M.  38  Geo.  S.  K.B. 
7  Term  Rep.  727.>  it  was  said  by 
counsel  in  argument,  that  doubts  had 
been  entertained,  whether  a  fine  levied 
by  tenant  for  life  had  any  operation. 
But  however  such  doubts  may  have 
arisen,  there  seems  to  be  no  foundation 
for  them.  For  it  appears  to  be  fully 
settled  that  a  fine  levied  by  tenant  for 
life  operates  to  devest  and  displace  the 
reversion,  or  remainders,  that  is,  to 
leave  only  a  right  of  entry  in  the  rever- 


sioner,  or  remainder-man;  Co.  Litt. 
251.  a.  b.  Hard.  401,  402.  Focus  v. 
SaUsbury*  Therefore  by  the  express 
letter  of  the  statute  4  H.  7-  c.  24.  of 
fines,  he  must  enter  within  the  time  li- 
mited by  that  statute,  in  order  to  revest 
the  estate,  and  avoid  the  fincf  which 
will  otherwise  operate  as  a  bar.  5  Rep. 
123.  b.  124.  a.  Sqfyn's  case.  9  Rep. 
106.  a.  Margaret  Podger^s  case.  2  Lev. 
52.  Whaley  v.  Tankard.  1  Vent.  241. 
S.  C.  Co.  Litt.  332.  b.,  and  note  (1). 
The  difference  is  between  a  fine  levied 
by  tenant  for  yearSf  and  tenant  jf^r  lifcm 
When  it  is  levied  by  the  former,  with- 
out previously  acquiring  an  estate  of 


[«]  That  is  to  say,  a  fine  with  pro- 
clamations as  appears  by  the  latter  part 
of  the  note.  It  should  be  observed 
that  such  entry  is  only  necessary  for  the 
purpose  of  grounding  an  ejectment; 
for  the  fine  may  be  equally  avoided  by 
bringing  a  real  action  within  five  years 
from  the  levying  of  the  fine,  or  from  the 
accruing  of  the  right  of  the  remainder- 
man :  the  words  of  4  H.  7*  c.  24.,  being 
*•  so  that  they  pursue  their  title,  claim, 
or  interest,  by  way  of  action,  or  lawful 
entry,  within   five  years ;"  and  again, 


<'  so  that  they  take  their  action,  or  pur- 
sue their  said  right  and  title  according 
to  the  law  within  five  years."  See  post, 
319  f.  It  is  sufficient  if  the  action  be 
'commenced  within  5  years,  although 
judgment  be  not  obtained  within  seven 
years  after:  but  such  action  must  be 
prosecuted  with  effect.  Cruise's  Dig.  5* 
287.  tit.  XXXV.  Fine.  A  bill  in  equity  is 
no  action  within  the  statute,  except  in 
cases  of  fines  levied  of  trust  estates. 
Ibid. 
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freehold  by  a  feoffment  [i],  it  has  no 
manner  of  operation  whatever  except 
between  the  parties  to  the  fine,  and 
privies,  by  estoppel  [c]  ;  and  the  rever- 
sioner need  not  make  an  entry  to  avoid 
it,  but  ^*  partes Jinu  nihil  habuerunt**  may 
be  pleaded  to  it.  18  Vin.  41S,  414. 
Smith  V.  Parkhurst.  ISalk.  S40.  note  (b). 
2  Ves.  481.  Earl  qfPomfret  v.  Lord 
Windsor^  1  East,  575.  PeaceaUey.  Read. 
But  Lord  Hale  observes  that  it  is 
otherwise  when  tenant  ^r  life  levies  a 
fine,  for  he  has  a  freehold,  (and  so  it 
cannot  be  said  that  he  has  nihil,)  and 
the  fine  displaces  the  remainders,  and 
therefore  an  entry  is  requisite  within 
five  years  after  the  death  of  tenant 
for  life.     Hard.  401,  402.     And  upon 


the  ground  of  the  operation  of  a  fine  by 
tenant  for  life  to  devest  and  displace 
the  reversion  or  remainder,  expectant 
on  the  estate  for  life,  it  has  been  b»l' 
den,  that  a  devise  of  a  remainder  in  fee, 
after  a  fine  levied  by  tenant  for  life,  and 
before  an  actual  entry  by  the  remainder 
man  is  made  to  avoid  the  fine,  followed 
up  by  an  ejectment  and  proceedings 
thereon  pursuant  to  the  statute  4  Ann. 
c.  16«  s.  16.,  is  not  good,  because  it  is 
a  disposing  only  of  a  right  of  entry  f 
which  the  rules  of  the  law  will  not  allow 
to  be  assigned,  though  it  will  descend. 
8  East,  552.  Goodright  v.  Forester. 
But  a  writ  of  error  on  this  judgment  is 
now  depending  in  the  Exchequer  Cham- 
ber. \d]    If  this  decision  be  right,  it 


[b]  When  termors  for  years  wish  to 
obtain  the  freehold  and  inheritance, 
the  practice  is  to  assign  the  term 
to  an  indifferent  person,  and  then 
a  feoffment  with  livery  of  seisin  is 
made  and  a  fine  levied.  The  term  is 
assigned  to  attend  the  inheritance 
as  acquired  by  the  feoffment  and 
fine,  and  the  object  is  to  protect 
against  forfeiture.  But  it  is  said  that 
the  court  of  K.B.,  in  Hilary  T.  1817, 
treated  a  term  under  the  above  circum- 
stances as  forfeited.  2  Preston's  Con- 
veyancing, p.  xxxii.  The  principles 
that  ought  to  lead  to  such  a  conclusion 
are  stated  by  Mr.  Preston  to  be: 
''  1.  that  it  is  a  fraud  on  the  part  of  the 
termor,  to  attempt  to  gain  the  freehold ; 
2dly,  that  the  admission  by  the  assignee 
of  a  title  in  the  feoffee  to  the  reversion; 
is  an  attornment  to  a  stranger ;  and  by 
the  rules  of  the  common  law  attornment 
by  a  termor  to  a  stranger  is  an  aban- 
donment of  the  tenancy,  a  destruction 
4d  the  privity  between  the  termor  and 
the  reversioner,  and  a  forfeiture  of  the 
term."  Ibid. 

[c]  In  consequence  of  the  at.  32  H.8. 
c.  36.  s«  1.,   it  has  been  determined, 


that  by  the  word  privies  in  the  statute 
4  H.  7*  C.24.,  are  meant  those  persom^ 
who  are  not  only  privies  in  blood  to  the 
persons  who  levy  the  fine,  but  also 
privies  in  estate  and  title  to  the  land 
whereof  the  fine  is  levied :  that  is,  those 
who  must  necessarily  convey  their  de- 
scent through  the  cognizor,  before  they 
can  make  out  their  title  to  the  estate ; 
which  comprehends  the  issue  in  tail. 
Cruise's  Dig.  vol.5,  p.  183. 

\d\  In  the  Exchequer  Chamber,  it 
appeared  that  the  devisee  had  not  made 
his  entry  within  the  time  in  which  the 
devisor  must  have  made  it,  had  he  been 
living :  the  point  therefore  as  to  the  va- 
lidity of  a  devise  of  a  right  of  entry  was 
not  determined,  for  admitting  even  that 
a  right  of  entry  might  be  devised,  it  was 
clear  that  the  right  had  not  been  pur- 
sued in  proper  time ;  and  the  judgment 
was  affirmed  on  the  latter  ground. 
1  Taunt.  578.  But  in  12  East,  444. 
Fenn  v.  Smart,  it  was  determined,  that 
where  a  fine  is  levied  by  tenant  for 
years,  advantage  of  the  foifeiture  must 
be  taken  by  the  person  who  is  rever- 
sioner at  the  time  of  the  fine  levied,  and 
that  he  cannot  assign  his  right  of  entry. 
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will  probably  shake  the  titles  to  a  great 
many  estates,  and  be  attended  with  the 
greatest  mischief  hereafter,  and  there- 
fore call^  for  the  interposition  of  the  le- 
gislature to  prevent  these  inconveni- 
ences.  From  the  relation  which  every 
fine  has  to  the  preceding  term,  it  may 
happen  that  a  devise  of  a  reversion 
which  is  a  valid  one  at  the  time  of 
making  the  devise,  may  be  rendered  of 
no  validity,  by  a  fine  levied  after  the 
will,  and  periiaps  after  the  death  of  the 
devisor.  In  a  word,  no  person  can 
safely  dispose  of  a  reversion  iiv  fee  ex- 
pectant on  an  estate  for  life  by  will  or 
deed.  As  if  a  man  seised  in  fee  of  a 
remainder  expectant  on  an  estate  fov 
life  devises  it  or  grants  it  by  deed  on 
the  first  of  August,  for  instance,  and 
dies ;  and  on  the  first  of  November  fol- 
lowing the  tenant  for  life  levies  a  fine 
with  proclamations  of  his  estate ;  this 
fine  has  relation  to  the  preceding  term, 
and  is  considered  as  a  fine  of  that  term, 
and  tlierefore  by  a  fiction  of  law  against 
the  trjuth  of  the  fact  it  will  be  construed 
to  have  displaced  the  remainder  in  fee, 
and  left  only  a  right  of  entry  in  the 
devisor.  And  though  he  had  no  reason 
to  enter  in  his  life  time,  because  no  fine 
had  then  been  levied,  yet,  because  he 
did  not  enter  to  revest  the  estate  so 
supposed  to  have  been  devested,  the 
devise  or  grant  is  become  invalid  and  of 
no  effect. 

A   fine    levied    by  tenant    for    life 
operates  as  a  forfeiture  of  his  estate, 


because  it  is  an  attempt  to  convey  a 
greater  estate  than  he  can  lawfully 
make.  Co.  Litt.  251.  b.  2  Lev.  202. 
Smithe  v.  Abell.  So  that  the  person 
next  in  remainder  or  reversion  may 
enter  upon  the  tenant  for  life  at  any 
time  within  five  years  next  after  the 
fine  is  levied.  And  if  he  neglects  to 
do  so,  he  may  enter  at  any  time  within 
five  years  after  the  death  of  tenant  for 
life.  For  the  reversioner  or  remainder- 
man has  in  such  case  two  titles^  one  by 
the  forfeiture,  and  the  other  by  the  de- 
termination of  the  estate  for  life.  And 
the  latter  title  is  held  to  be  a  new  right 
which  first  accrues  after  the  death  of 
tenant  for  life,  and  so  within  the  second 
saving  of  the  statute  of  4  H.  7.  c.  24. 
Dyer,  S.b.  in  the  margin.  Cro.  'Eliz. 
22a  Smyv.June^  4th  matter.  Ibid.  254. 
Laund  V.  Tucker.  Moor,  71  •  pi.  192. 
2Lev.5S.  Whaleyw.Tankard.  1  Vent. 
241.  S.C.  Jenk.  254.  pi.  45.  S  Hep. 
78  b.  79  a.  Fermor'a  case.  Cro. 
Car.  157.  Salvin  v.  Clerk.  1  Ves.482.; 
and  a  feoffment  by  tenant  for  life  is  a 
forf<^iture  of  his  estate ;  Willes'  Rep. 
385.  Grills  v.  Mannell ;  but  a  lease  and 
release  by  him  is  no  forfeiture,  because 
a  man  conveys  by  it  only  that  which  he 
has  a  right  to  convey.  Ibid,  [e]  So 
where  lessee  for  years  makes  a  feoff- 
ment and  levies  a  fine,  the  lessor  may 
either  enter  within  five  years  after  the 
levj'ing  of  the  fine,  or  within  five  years 
after  the  expiration  of  the  term.  2  Lev. 
52.  Whaley  v.  Tankard.    S.  C.  1  Vent. 


nor  enter  himself  after  having  parted 
with,  his  reversion. 

[e]  Neither  is  a  fine  sur  concessit 
levied  by  tenant  for  life,  any  forfeiture 
of  his  estate,  2  Mod.  109.  Piggott  v.  Lord 
Salisbury.  2  Taunt.  84.  Ludloxo  v. 
I^rummond.  2  Taunt.  198.  Seymour  v. 
Barker.    By  the  two  last  cases  it  seems 

Vol.  L 


doubtful  whether  a  fine  sur  concessit 
can  be  used  to  pass  a  fee :  but  it  was 
determined  at  all  events  tliat  it  cannot 
have  two  operations  to  pass  both  a  life 
estate,  and  also  a  reversion  in  fee,  and 
that  it  cannot  be  levied  of  a  dubious  es- 
tate by  the  words  "  all  and  whatsoever 
the  said hath  in  the  tenements." 
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£41.  Sir.T.  Rayn.  219.  S.  P.  1  Atk. 
571.  Brandt^  ▼•  Ord.  WiUet'  Rep. 
841.     lVcs.481.  [/] 

But  where  tenant  for  life»  ^instead  of 
being  active,  is  merely  pattiTe ;  if,  in- 
stead of  levying  a  fine,  he  only  accepU 
one  as  cogniiee  from  a  stranger*  the 
fine  has  not  any  operation^  and  the 
remainder-man,  or  rerersioner,  need 
not  enter,  but  may  avoid  it  by  the 
plea  of  paries  Jims  nihU  haiueruni. 
For  though  the  acceptance  of  the  fine 
by  the  tenant  for  life  does  for  feudal 
reasons  create  a  forfeiture  of  his  estate, 
Co.  Litt.  252.  a.  1  Boll.  Abr.852.(G), 
pi.  1.  2  Lev.  208.  Smiihe  v.  AbeUg 
yet  as  the  person  who  levied  the  fine 
had  not  any  estate  or  interest  what- 
ever in  the  lands  at  the  time  of  levying 
the  fine,  it  neither  alters  the  estate  of 
tenant  for  life,  nor  devests  the  remain* 
der  or  reversion ;  and  consequently  it 
is  absurd  to  make  an  entry  in  order 
to  revest  that  which  never  was  de«p 
vested,  but  always  remained  as  it  was. 
9  Rep.  106  b.  Margaret  Podger's 
case.  1  Mod.  117.  per  Hale  C.J,  in 
GreeH  v.  Proude.  1  Vent.  257,  258. 
Nay,  it  is  held  that  if  a  tenant  in  tail 


aeotpt  a  fine  from  a  stranger,  it knia 
operation  whatever.  It  neii 
his  estate,  nor  discontinues  the  i 
ders  or  rcveraioo:  but  after  UtdeKk 
his  issue  may  enter  and  aver  acontino* 
ance  of  the  estat»4ail  in  Us  father; 
which  he  could  not  do  if  hisftthirM 
JevsMtafine.  8  Rep. 89b.  90ii  Tk 
Caeeof  Fines.  So  is  1  Mod.  117.  pcf 
Hale  C  J.  This  is  mentioned  to  dkcv 
the  difference  between  lemflMg^  fine  aai 
ocoeptfttr^  it  from  a  stranger.  Asdjia^ 
haps  the  doubts  about  the  opeaiioi 
of  a  fine  levied  by  tenant  for  life  (if 
any  such  existed)  arose  from  a  vat  rf 
attention  to  this  distinction.  Butafiie 
levied  by  tenant  for  Uie  does  not  Aom- 
tinue  the  remainders  orrevsnioBi[|] 
A  discontmuanoe  is  efected  onlybji 
fine  which  is  levied  by  one  who  basile 
inheritancey  such  as  a  tenant  in  td; 
who  must  also  be  actually  seised  at  the 
timebyfi>rceoftfaeeQtaiL  lH.BIacL 
269.  Driver  v.  Hmh^  and  theauth»' 
rities  there  cited.  [A]  A  fine  kviedbf 
him  takes  aw^  the  entry;  and  tha^ 
fore,  if  he  afterwards  die  without  une» 
the  person  in  reversion  or  lemaiDder 
must  have  recourse  to  the  other  raned; 


[y*]  But  if&sreefor  years  and  i^ior 
are  Inah  disseised,  and  %  fine  levied 
upon  such  newly  acquired  estate  by  dis- 
seisin ;  after  five  years  run  upon  tte  fine 
from  the  time  it  was  levied,  it  seems 
the  lessee  and  lessor  are  both  utterly 
barred.  2  Sanders,  U.  h  T.  24.  9.  Co. 
105.  b.,  the  Case  put  in  Margaret  Pod* 
ger'scase.  On  this  principle  it  is  advise- 
able  for  a  termor  for  a  long  term  of 
years,  who  wishes  to  obtain  the  freehold 
and  inheritance  by  a  feoffment  and  sub- 
sequent fine,  to  assign  the  term  before 
the  feoffment  is  made.  For  (even  grants 
ibg  that  'the  assignment  will  not  pre- 
vent a  forfeiture)  the  feoffment  after  the 
assignment  will  create  a  disseisin  both 
against  the  reversioner  and  the  assignee 


of  the  term :  and  consequent^  the 
parties  will  be  in  the  same  aitwtioi 
as  in  the  case  above,  and  the  reveow^ 
must  enter,  if  at  all,  within  five  yen* 
after  the  levying  of  the  fine. 

[g]  Neither  does  it  operate  as  a> 
seisin  of  the  remainder-man,  altboago 
the  tennt  fi^r  life  devise  the  fee  toi 
stranger,  who  after  his  death  eoteii) 
and  is  in  receipt  of  the  rents  sod  ^ 
fits.  12  East,  141.  fViUiamsf.  Tksast* 

t*]  And  accordingly  it  hss  be* 
held,  that  no  entry  is  necesaaiy  to  avoid 
a  fine  levied  by  tenant  in  tail  in  res^ 
der.  2  N.  R.l.  RoweY.Pwr.  5M.& 
8,826.   2)oev.  ffarm,  orby«'etc^ 

sioner,  1  B.  &  A.  S5.  Roe  v.fllW*- 
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'mentioned  in  tlie  statute  of  4  H.  7. 
namely  to  his  action,  which  is  held 
Co  be  a  real  action,  ajbrmedon :  for  as 
he  cannot  enter  he  cannot  bring  an 
ejectment.  1  Yern.  912.  Siapleion  v. 
Sherard.  1  Chan.  Cas.  268. 278.  StdU- 
bury  V.  Bagot*  2  F^eem.  21.  S.  C. 
2  Chan.  Rep.  126.  Bovey  ▼.  Smith. 
2  Bnrr.  704>.  Doe  ex  dem,  Odiartie  ▼. 
WhUehead.  See  ante,  p.  261.  note(S). 
Therefore  in  case  of  a  fine  levied,  an 
e^try  can  only  be  either  where  a  fine  is 
levied  by  a  disseisor,  [t]  who  neces* 
sarily  has  a  tortious  fee,  or  by  a  tenant 
for  life.  See  note  (1)  to  Co.  Litt.  SS9. 
c.  7.    for  as  we    have  already  seen. 


there  can  be  no  entry  where  the  fine 
is  levied  by  tenant  in  tail.  It  has 
been  held  by  the  opinion  of  all  the 
judges  in  170S,  that  an  actual  entry 
into  lands  is  only  necessary  to  avoid 
a  fine,  and  so  the  practice  has  been 
ever  since ;  2  Str.  1086.  Berrington 
V.  Parkhurtt.  S.  C.  4  Brown,  P.  C. 
853.  Ik]  Doug.  485.  Sd  edit.  Good- 
right  v.  Cator;  Willes's  Rep.  182. 
though  before  that  time  an  actual  en- 
try was  thouglit  necessary  in  other 
cases.  2  Ld.  Ray m.  750.  LiHle  v.  Hea- 
ton.  8.  C.  1  Salk.  259.  And  the  de^- 
mise  in  the  declaration  in  ejectment 
must  be  laid  on  a  day  subsequent  to  the 


ZQ  Much  discussion  has  frequently 
taken  place  as  to  who  shall  be  con- 
sidered as  a  disseisor :  the  result  seems 
to  be,  that  to  constitute  a  disseisin 
there  must  be  a  wrongful  enfry,  and 
that  a  wrongful  continuance  in  posses- 
sion is  not  sufficient.  See  12  East,  141. 
IPSKUamt  v.  T%amas.  In  that  case  it 
was  held,  that  the  mere  taking  of  rents 
and  profits  by  the  deviiee  of  tenant  for 
life,  who  had  levied  a  fine  and  remained 
in  possession  till  his  death,  without  some 
other  evidence  of  intention  to  do  an  act 
adverse  to  the  rightful  owner,  will  not 
make  a  disseisin.  And  i^n  in  8  M.  4b 
8.  271.  Doe  v.  Perkins^  it  was  held* 
that  the  receipt  of  rents  and  profits  by 
the  defendant,  who  was  executor  of  a 
tenant  fmr  autre  vie^  which  tenant  had 
held  over  after  the  death  of  cestui  put 
vie,  without  paying  any  rent,  was 
no  disseisin,  and  therefore  that  a 
fine  levied  by  the  defendant  had  no 
operation,  and  that  an  ejectment  might 
be  maintained  more  than  ^ve  years  after 
that  fine  without  any  actual  entry.  It 
is  difficult  to  see  upon  what  principle 
this  decision  is  grounded:  it  seems 
clear  that  the  defendant  had  not  a 
lawful  title  at  the  time  he  entered  upon 
the  estate  and  took  the  rents ;  and  the 


only  circumstance  which  appears  to 
distinguish  this  case  from  the  ordinary 
cases  of  disseisin  is,  that  the  defendant 
came  into  possession  after  a  person  who 
was  not  a  disseisor,  and  pretended  to 
claim  from  him,  although  the  defend- 
ant's predecessor  being  tenant  by  suf- 
ferance only,  no  estate  could  l^y  possi- 
bility be  acquired  through  him.  The 
want  of  express  evidence  of  an  inten- 
tion to  disseise  seems  to  have  been  re- 
lied on,  as  it  was  in  8  Price,  575.  Jer- 
ritt  V.  Weare  and  others  t  but  it  should 
seem  that  if  disseisin  depended  by  law 
on  the  mtention  of  the  parties,  nothing 
can  be  clearer  than  the  intention  to  dis- 
seise in  Doe  v.  Perkins.  Where  the 
mortgagor  continued  in  possession  more 
than  twenty  years  after  the  day  ap- 
pointed for  payment  of  the  money,  and 
levied  a  fine,  and  there  was  no  evidence 
whether  interest  had  or  had  not  been 
paid,  it  was  held  that  he  must  be  con* 
sidered  to  have  been  in  possession  by 
the  permission  of  the  mortgi^^,  and 
that  the  statute  of  limitations  was  no 
bar,  nor  was  any  actual  entry  necessary 
to  avoid  the  fine.  5  B.  &  A.  687.  Hall 
v.  Doe.  1  Dowl.  &  Ryl.  840.  S.  C. 
Ik-]  S.C.  13  East,  489. 
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actual  entry.  2Str.]086.  9  Burr.  1897. 
Oates  V.  Brydon.  [/]  And  if  the 
plaintiff  recovers  in  the  ejectment  he 
will  not  be  entitled  to  the  nqesqe  pro- 
fits antecedent  to  the  actual  entry, 
OS  may  be  collected  tto\Oi  2  Str.  1086. 
4  Brown,  P.  C.  853. ;  but  tlie  very 
point  has J>een since  decided  in?  Term 
Rep.  727.  Compere  v.  Hicks^  though 
a  remedy  seems  to.  lie  in  eqmty,  S  Atk. 
124.  Dormer,  v.  ForUscue,  [m]  In 
1  Wilg.  214.  Muigrave  v.  Shelley^  it  is 
said|  that  it  was  determined  by  the 
court  of  K.  B.  at  a  trial  at  bar  in  eject- 
ment, that  where  one  had  made  an 
actual  ^ntry  into  the  land  before  any 
fine  was  levied,  and  brought  his  eject- 
ment q/ieTf  and  laid  the  demise  in  the 
declaration,  before  the  fine  was  levied, 
such  entry  was  sufficient.  But  this  seems 
to  contradict  tlie  whole  current  of  au- 
thorities, which  require  that  an  entry 
should  be  made  to  avoid  the  operation 
of  a  fine,  which  had  been  previpusfy 
levied;  and  it  appears  unintelligible, 
that  an  entry  be/ore  any  fine  is  levied, 
should  prevent  the  operation  of  a  fine ; 
and  it  is  also  directly  contrary  to  the 
statute  4  H.  7.  c.  24.  which  makes  an 
entry  necessary  within  five  years  q/ier 
\he  levying  of  the  fine.  The  only  way 
pf  reconciling  this  case  is  by  supposing 
that  the  fine  was  levied  in  the  vacation 
after  the  entry  was  made,  which  by 
relation  is  a  fine  of  the  preceding  term, 
and  therefore  in  consideration  of  law 


[/]  13  East,  489.  Berrington  v.  Park- 
hurst.  S.P. 

[m]  So  in  13  East,  474.  Hughes  v. 
Thomas,  it  was  held  that  no  action  would 
lie  by  the  remainder-man,  after  recovery 
in  ejectment,  for  the  value  of  timber 
cut  between  the  date  of  the  fine  levied 
by  tenant  for  life  and  the  entry  of  the 
remainder-man,  Lord  EUenborough  ex- 
pressly saying,  tha  '^  by  levying  the 
fine  the  tenant  for  life  acquired  a  b^e 


was  levied  htfore  the  entiy,  and  ail 
parties  are  estopped  from  sajipg  i^ 
contrary.  And  ia  that  view,  it  ia  onlj 
the  usual  and  ordinary  case  of  an  actual 
entry  made  to  avoid  an  existing  fine.  [»] 
-—It  has  been  questioned  by  a  judicioDi 
and  accurate  observer^  (Doug.  4^ 
note  (1),  3d  edit.)  whether  an  actual 
entry  be  not  also  necessary  in  order  to 
prevent  the  operation  of  the  statute 
of  limitations,  21  Jac.  1.  c.  16.;  and 
the  law  of  Ni«  Pri.  ed.  1775.  p*102. 
and  the  case  of  Ford  v.  Greify  1  Salk. 
285.  are  cited  as  authorities  to  abew 
that  an  actual  entry  is  necesaary.  The 
words  of  the  law  of  Nisi  Pri.  are,  that 
**  If  a  declaration  in  ejectment  be  it- 
**  livered  within  20  years,  and  a  trial 
**  had,  whereby  there  is  lease,  eotiy, 
**  and  ouster  copfeased,  yet  if  the 
^<  plaintiff  be  nonsuited  in  that  action 
*<  and  bring  another  after  20  yeaS} 
<'  that  will  not  be  proof  <^  an  entry 
«<  to  bring  it  out  of  the  statute  of 
''^imitations,  for  that  most  be  an  oc- 
"  tual  entry.**  In  answer  to  wWch 
question  it  may  be  said,  that  in  no  case 
does  it  seem  necessary  to  make  an  actual 
entry  to  prevent  the  operation  of  the 
statute  of  limitations,  but  in  certain 
circumstances  it  will  be  prudent  and 
wise  to  do  so.  If  an  ejectment  he 
brought  within  20  years,  no  prerio* 
actual  entry  seems  ever  necesaary  m 
practice  to  be  made  or  proved.  But 
if  20  years  are  near  expiring*  it  will  he 


fee,  and  had  devested  the  estate  of  the 
reversioner ;  and  during  the  cont»«°" 
ance  of  that  base  fee,  which  endured 
till  the  entry  of  the  reversioner,  she  ^ 
unimpeacliable  for  that  act."  And  per 
Bayley  J.  «  If  the  plaintiff  have  any 
remedy  it  must  be  in  equity." 

[«]  Upon  reference  to  the  case,  it 
will  be  seen  that  the  dates  do  not  ad- 
mit of  this  supposition,  howeter  in- 
genious. 
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n  proper  and  prudent  measure  to  make 
an  actual  entry  into  the  lands  which 
are  claimed.  For  in  case  of  an  actual 
entry  before  the  expiration  of  20  years^ 
it  seems  that  an  ejectment  may  be 
bi'ought  qfier;  or  if  the  plaintiff  should 
foil  in  the  ejectment,  whether  brought 
xoithin  20  years  or  after^  he  may  bring 
another,  provided  the  ejectment  in 
these  cases  is  commenced  within  a  year 
after  sttch  actua  lentry  made,  accord- 
ing to  the  provision  of  the  statute 
4r  Ann.  c.l6.  s«  16.  hereafter  mentioned. 
Whereas  if  an  ejectment  be  brought 
wikcut  an  actual  entry,  and  the  plain- 
tiff should  fail  in  it,  and  the  20  years 
expire  before  another  ejectment  can 
foe  brought^  he  wHl  be  barred  of  this 
remedy  by  the  statute  of  limitations, 
because  the  entry  which  is  confessed 
hy  the  defendant  in  the  former  ejecinent 
id  only  a  fictitious  entry,  and  the  second 
ejectment,  being  a  new  action  and  not 
^  continuance  of  the  fir^t,  amounts  to 
the  same  thing  as  if  an  ejectment  were 
brought  after  20  years,  which  cannot  be 
by  the  statute  of  limitations.  And  this 
seems  to  be  the  true  sense  and  con- 
struction of  the  passage  above  cited 
from  the  law  of  Nisi  Prius.  The  words 
of  the  other  case  cited,  1  Salk.  285.  are^ 
^*  that  a  claim  or  entry  to  prevent  the 
*'  statute  of  limitations  must  be  upon 
**  the  land,  unless  there  be  some  special 
^*  reason  to  the  contrary.'*  There  seems 
to  be  no  doubt  of  the  law  of  this  case : 
but  how  does  it  prove  that  an  actual 
entry  is  necessary  to  prevent  the  ope- 
ration of  the  statute  of  limitations?  It 
only  states,  that  if  an  actual  entry 
be  made,  it  must  be  upon  the  land. 
Upon  the  whole  therefore  it  may  be 
safely  laid  down  as  a  settled  proposition, 


that  in  no  case  except  that  of  a  fine 
with  proclamations  levied  either  by  a 
disseisor  or  tenant  for  life,  is  it  neccs- 
Siary  to  make  an  actual  entry  in  order  to 
support  an  ejectment:  and  it  seems 
also  that  an  ejectment  may  be  brought 
after  twenty  years,  notwithstanding  the 
,  statute  of  limitations,  if  there  has  been 
an  actual  entry  into  the  lands  before^ 
and  within  a  year  before  the  ejectment 
is  brought. 

A  bare  entry  into  the  landsi  witliout 
more,  is  not  sufficiient.  He  must  also, 
at  the  tinie  of  entry,  declare  quo  animo 
he  entered,  that  it  is  to  avoid  allfinesy 
otherwise  it  will  not  .amount  to  a  suffi- 
cient entry  to  avoid  a  fine.  13  Vin. 
292.  pi.  23.  MSS.  6  Mod.  44.  Fordy, 
Lord  Grey.  By  the  statute  4  H.  7.  a 
fine  was  avoided  by  an  entry  only  into 
the  lands,  where  ad  entry  is  one  of  the 
ways  necessary  by  that  statute  to  avoid 
the  fine,  without  any  action  brought 
thereon  •  So  by  continual^  claim,  if  an 
actual  entry  were  impracticabJe.  And 
so  it  was  at  the  common  law.  Plow. 
S66.  a.  Stotoely,Lord  Z&uch.  As  where 
an  infant  enters,  and  after  his  full  age 
permits  the  connusee  to  be  five  years 
in  possession  without  entry,  he  is  barred 
by  the  letter  of  the  act,  which  ordains 
that  he  shall  take  his  lawful  entry  within 
five  years  after  hisJuU  age ;  but  inas- 
much as  within  age  he  took  his  lawful 
entry,  and  so  avoided  the  fine  for  every 
he  may,  by  the  intent  of  the  act,  enter 
twenty  years  afler  his  full  age.  Ibid,  [o] 
But  the  above-mentioned  statute,  4  Ann. 
c«16.  S.16.  enacts,  that  no  claim  or 
entry  to  be  made  upon  any  lands,  &c. 
shall  be  of  any  force  to  avoid  any  fine 
leoied  with  proclamations,  according  to 
the  statute,  or  shall  be  a  sufficient  entry 


[o]  So  by  the  Stat.  4  H.  7.  a  married 
woman  may  enter  within  5  years  after 
the  determination  of  her  coverture :  but 
if  her  husband  enter  during  the  cover- 


ture to  avoid  the  fine,  he  must  do  so 
within  S  years  afler  his  title  accrues^ 
5  B&  A.  474.  Doe  v.  Plumpire. 
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or  claim  within  the  statute  21  Jac«  1* 
c  16.  of  limitatioii8»  unless  upon  such 
entry  or  claim  an  action  shall  be  com- 
menced within  one  year  after  the  mak- 
ing of  such  entry  or  claim,  and  prose- 
cuted with  effect.    So  a  fine  may,  by 
the  statutCi  and  also  at  the  common 
law»  be  avoided  by  bringing  a  real  ac« 
tion.     Soy  at  common  law,  by  entering 
the  party's  claim  on  record  on  the  foot 
of  the  fine;  but  this  is  taken  away  by  the 
statute  4  H.  7-  2  Inst.  518.  2  Black. 
994.  GlumdaklUchy^Lemam.  It  should 
seem,    therefore,    that    if    an    actu^ 
entry  be  made  to  ptvoid  n  fine»  and  an 
ejectment  brought  within  a  year»accord- 
ing  to  the  statute  of  Anne,  and  the 
plaintiff  recover  in  the  ejectment,  and 
liave  possession  of  ^e  lands  delivered 
to  him  by  virtue  of  a  writ  of  possession, 
the  fine  is  totally  avoided.    Aqd  con- 
sequently if  he  be  afterwards  turned  out 
of  possession  on  a  judgment  recovered 
against  him  in  an  ejectment  brought  by 
the  wrongdoer  who  levied  the  fine,  and 
then  five  years  pass,  he  may  neverthe* 
less  bring  another  ejectment,  tMoui 
any  other  actual  entry,  at  any    tiipe 
within  20  years  after  he  was  so  turned 
out  of  possession.    For  the  fine  being 
once  avoided,  it  sliall  be  void  for  ever. 
Plow.  d66*    With  respevt  to  the  man* 
ncr  of  making  an  entry  to  avoid  a  fine 
the  law  is  strict.    It  requires  tha(  the 
entry  should  be  made  either  by  the 
claimant  himself,  or  by  some  person  by 
his  command ;  or  if  the  e^try  be  mad^ 
by  another,  without  the  previous  com- 
mand of  the  p|«imant,  at  least  that  he 
should  assent  to  it  within  the  five  year& 
For  it  is  held,  that  the  saving  in  the 
act  of  4  H.  7.  has  appropnated  the  pur- 
suit by  action  or  lawful  entry  to  him 
alone  who  has  right,  and  that  the  case 
in  Broke,  tit.  Entr^  congeable,  pi.  123. 
is  not  law.  9  llep.  106  a.    Margaret 
Podger's  cose.    Pop.  108.    Pollard  v. 
LuUreil.  Crow.  Eliz.  561.    Lord  And* 


kjf  V.  PoOard.    Moor,  450*    iMtir^tn. 

case.  Ibid.  457.    Aradde^'tcu^  3  Str. 

1128.     Fitcket  v.  Adams.    However, 

a  little  will  amount  to  a  subsequent 

assent,  such  as  bringing  an  ejectment 

afterwards.    But  a  guardian  by  nartme 

or  in  socage  may  enter  in  the  name  of 

his    ward  without   any  command  or 

assent,  and  such  entry  shall  eave  his 

right.  9  Rep.  106  a.    So  the  renaainder- 

man  or  reversioner,  or  lordof  acsopy- 

hold,  may  entar  in  the  name  of  the 

tenant  for  life,  years,  or  e^jMAer-y 

or  these  particuliir  tenants  in  the  neme 

of  the  reversioner  or  remainder^man,  or 

the    lord,   without  any    command  or 

assent,  on  account  of  the  privi^  be* 

tween  these  persons.'   Ibid.    The  entry 

must  be  into  the  land  comprised  in  the 

fine,  for  an  entry  into  other  land,  daim* 

ing  that  which  is  comprised  in  the  fine, 

is  held  to  be  insufficient.    Hard.  400u 

Foeui  V.  Saliiiury* 

But  an  actnal  entry  is  not  necxsaary 
to  avoid  a  fine  at  common  law,  that  is, 
without  proclamations.    2  Wils.  45. 47. 
Jenkim  v.  Prickard.  S.  P.  -Ooe v.  WaUt^ 
9  East,  17.,  which  seems  to  be  the  better 
opinion,  although  the  case  of  Tapn^r^* 
Morlott,  WiUes's  Rep.  177.   is  to  the 
contrary.    It  might  perhaps  have  been 
contended  in  Doe  yf.  Watts f  that  it  was 
to  be  considered  as  a  fine  with  proda- 
matiqns,  notwithstanding  the  action  was 
brought  before  all  the  proclamations 
were  or  could  be  passed.    See  for  this 
S  Sep.  90  b.    Pttrskno*B  case  cited  ia 
The  Case  of  Fines.    And  the  reason 
seems  to  be,  because  the  statute  of  non- 
claim,  84  Edw.  3*  c.  16.  is  still  in  fivcc 
with  respect  to  fines  which  are  levied 
without  proclamations.    By  this  statute 
it  is  enacted,  **  that  the  plea  of  noo- 
**  claim  of  fines,  which  from  thenceforth 
«  should  be  levied,  should  not  be  taken 
**  nor  holden  for  any  bar  in  time  to 
**  come."    But  still  the  persim  who  has 
right  In  ast  by  the  statute  21  Jac  1* 
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o.  16.  pimiie  his  remedy  within  tirenty  who  intendB  to  lety  a  fine  be  tenant  for 
years  after  the  right  accruesi  unless  he  life,  or  in  tail,  in  order  to  avoid  the  con- 
labours  under  any  of  the  disabilities  sequence  of  a  forfeiture  in  case  he 
specified  in  that  statute.  Thus,  where  should  be  only  tenant  for  life,  to  make 
tenant  in  tail  in  possession  levies  such  a  a  lease  of  the  lands  for  years,  determine 
fine,  although  it  be  no  bar  to  the  issue,  able  on  his  death,  to  a  trustee  previous 
yet  it  operates  as  a  discontinuance,  and  to  levying  the  fine.  But  if  tenant  for 
of  course  puts  the  reHaaindef-man  or  life,  with  remainder  to  trustees  to  sup* 
ffeversiOAer  tb  his  fonaedon,  which  by  port  contingent  remainders,  levies  a 
the  last^nentioned  statute  muH  be  fine,  there  is  no  necessity  to  make  such 
brought  within  twenty  years  after  his  a  lease,  because  by  the  forfeiture  the 
title  accrues.  It  is  usual  in  practice^  estate  will  vest  ia  tbt  trustees  for  his 
when  it  is  doubtful  whether  the  person  use  during  his  lift* 
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Pordage  versus  Cole.  Case  54. 

Hil.  20  &  21  Car.  II.  Regis.     Rol.  1607. 

EBT  upon  a  specialty  for  774/L  15«.     The  plamttfiT  &c.  isid.423. 
decbres  that  the  defendant,  by  Ids  certain  wridng  of  r.^m^^iss' 
agreement  made  at,  &c.  by  the  plaintiff  by  the  name,  &c.  and  s  Keb.  533. 
the  defeitdant  by  the  nam^  &c.  and  brings  the  deed  into  b^%^  Jf^' 
court*  Sec,  it  was  agreed  between  the  plaindff  and  defendant  ^^een  a.  and 
in  manner  and  form  following,  {visu)   that  the  defendant  pijy^a^um^ 
should  f^ve  to  the  plaintiff  the  sum  of  775/.  for  all  his  lands,  jnoney/or  hia 
with  a  house  called  Askmcie-house  thereunto  belonging,  with  ^riiiui^d^'^ 
the  brewing  vessels  remainbg  in  the  said  house,  and  with  the  ^'^^  ^^"^ 
malt-mill  and  wheelbarrow;  and  that  in  pursuance  of  the  coTenantbyA. 
said  agreement,  the  defendant  had  given  to  the  plaintiff  5s*  as  ^^^"/^  ^ 
an  lamest ;  and  it  was  by  the  said  writbg  further  agreed  be-  agreed  u  the 
tween  the  plaintiff  and  defendant,  that  the  defendant  should  biS!ttlJt??n 
pay  to  the  plaintiff  the  residue  of  the  said  sum  of  775/L  a  week  dependent  coTe. 
after  the  JeoH  of  Si.  Johnihe  Baptist  then  next  JbUaadfig  (all  ^'SJS^;„ 
other  moveables,  with  the  com  upon  the  ground,  except),  action  for  the 
And  although  the  defendant  has  paid  five  shillings,  parcel,  &c  JSJ^nt^ce 
yet  the  said  defendant,  although  often  requested,  has  not  paid  by  bim  of  the 
the  residue  to  the  damage,  &c    The  defendaiit  prays  oyer  of        ^^^* 
the  specialty,  which  is  entered  in  A^ecv^rAo,  to  wit:  ''llilfqy, 

(1)    S.  C.    cited    and    recognised,    perhaps  the  conveyance  cannot  be  made 
1  Salk.  171.      1  Lutw.  251.     12  Mod.    by  the  day  appointed  for  payment  of 
461,462.  1  Ld.  Raym.  665.   8  Mod.  42.    the  money.    Sir  T.  Raym.  183. 
1  9Mu  lis.    2  H.  Black.  393.     For 

Qq  4 


3 19  I  Pordage  verms  'Cole. 

•PoRDAOB  <<  lees. '  It  is  agreed  between  Doctor  Jokn  Pordage  and  Bas^ 
V.  Cole.  ^  <{  ^^  q^^^  esquire,  that  the  said  Bassett  Cole  shall  give  unto 
"  the  said  doctor  775/.  for  all  his  lands,  with  AAmcde-housej 
[  S20  ]  "  thereunto  belonging,  with  the  brewing-vessels  as  they  are 
*^  now  remaining  in  the  said  house,  and  with  the  malt-mill 
*'  and  wheelbarrow.  Jn  witness  whereof  we  do  put  our  hands 
^^  and  seals :  mutually  given  as  earnest  in  performance  of  this 
'<  5s.  Die  money  to  be  paid  before  Midsmimer^  1668  ;  all  other 
^^  moveables,  with  the  com  upon  the  ground,  excited."  And 
upon  oyer  thereof  the  defendant  demurs.  And  WUhins,  of 
counsel  with  the  defendant,-took  several  exceptions  to  the  de- 
claration: 1.  That  the  demand  by  the  declaration  is  of 
774/.  155.;  whereas  the  whole  sum  is  775/. ;  and  the  5s.  paid 
for  earnest  shall  not  be  taken  as  part  of  the  sum  of  775L 
Sed  non  allocatur  ;  for  per  curiam  it  shall  be  intended  as  part 
of  the  sum.  2.  That  the  exception  of  the  residue  of  the 
moveables  is  not  well  recited :  for  the  word  (ei^cept)  in  the 
declaration  is  not  good  for  want  of  sense.  Sed  non  allocatur  / 
for  it  is  sensible  enough  in  the  declaration  :  and  if  it  were 
not,  the  declaration  is  good ;  for  hn  insensible  clause  does  not 
make  the  r^st  of.  the  deed  vitious  'which  is  sensible  in  itsdf. 
An  insensible  3.  ,The  great  exception  was,  that  the  plaintiff  in  his  dedara- 
ciause  does  not   ^j^^  ^i^  ^^^  averred  that  he  had  conveyed  the  lands,  or  at  least 

make  the  rest  of  '      n  i  <<        t       i   ^      i  % 

the  deed  vitious,  tendered  a  conveyance  of  them;  for  the  defendant  has  no  re- 
i^l^tf  (2"f^'*  medy  to  obtain  the  lands,  and  therefore  the  plaintiff  ought  to 
have  conveyed  th^m,  or  tendered  a  conveyance  of  them,  be- 
fore he  brought  his  action  for  the  money.  And  it  was  argued 
by  WithinSi  that  if  by  one  single  deed  two  things  are  to  be  per- 
formed, namely,  one  by  the  plaintiff  and  the  other  by  the  de- 
fendant, if  there  be  no  mutual  remedy,  the  plaintiff  ought 
to  aver  performance  of  his  part;  Trin.  12  Jac.  1.  between 
•  1  Roll.  Abr.    Holdef  V.  Tayloe  *,   Ughtred^s  case  t>  and  Sir  Richard  PooTs 
5i8.iC},pl.2,3.  (jase  there  cited,  and  Gray's  case  J:  and  that  the  word  (/wio) 
J 5  Rep. 78, 79.  njade  a  condition, in  t-hings  (executory  J.     And  here  in  this 
SL  c.  Cfo.  Eliz.  ^gg  j^  jg  ^  condition,  precedent  which  ought  to  be  performed 
$  Co.  Lilt.        before  the  action  brought;    wherefore  he  prayed  judgment 
^^•^••-  for  the  defendant. 

But  it  was  adjudged  by  the  court,  that  the  action  was  well 
brought  without  an  averment  of  the  conveyance  of  the  land ; 
because  it  shall  be  intended  that  both  parties  have  sealed  the 
specialty.     And  if  the  plaintiff  has  not  conveyed  the  land  to 

(2)  S.P.  Vaug.  176.  Crovole  v.  Swindles.  1  Lutw.  493.  496.  Hilton  v.  Smith. 
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the  defendant,'  he  has  also  an  action  of  covenant  against  the 
pbintiff  upon  the  agreement  contained  in  the  deed,  which 
amounts  to  a  covenant  on  the  part  of  the  plaintiff  to  convey 
the  land ;  and  so  each  party  has  mutual  remedy  against  the 
other.  But  it  might  be  otherwise  if  the  specialty  had  been  the 
words  of  the  defendant  only,  and  not  the  words  of  both  parties 
by  way  of  agreement  as  it  is  here.  And  by  the  conclusion  of 
the  deed  it  is  said,  that  both  parties  had  scaled  (S)  it;  and  there- 
fore judgment  was  given  for  the  plaintiff  (4),  which  was  after- 
wards affirmed  in  the  Exchequer-ctiamber,  Trin.  22  of  king 
Charles  the  Second. 


:P0RJDAd{: 
V.  Coi,£.     . 


(S)  It  appears  indeed  from  the  pro- 
fert,  that  the  defendant  had  sealed  the 
agreement ;  but  if  it  were  at  all  material 
towards  the  support  of  this  case,  that 
hothparties  should  have  sealed  the  agree- 
ment, they  do  not  appear  to  have  done 
60  here.  It  does  not  follow  because  tbe 
words  '^  in  witness  whereof  we  do  put 
*'  our  hands  and  seals'*  are  used  in  the 
conclusion  of  the  agreement,  that  there- 
fore it  was  sealed  by  them.  On  the 
contrary,  it  has  been  decided,  that  these 
words  do  not  amount  to  an  averment 
that  the  parties  sealed  the  instrument : 
see  ante,  291.  Cabdlv.Faughan,  and 
note  (1.) 

(4)  Almost  all  the  old  cases,  and 
many  of  the  modern  ones  on  this  subject, 
are  decided  upon  distinctions  so  nice 
and  technical,  that  it  is  very  difficult,  if 
not  impracticable,  to  deduce  from  them 
any  certain  rule  or  principle  by  which 
it  can  be  ascertained,  what  covenants 
are  independent^  and  what  dependent: 
and  of  course,  when  it  is  necessary  to 
aver  performance  in  the  declaration, 
and  when  not.  Thus,  if  A,  covenant 
with  B.  to  serve  him  for  a  year,  and  B* 
covenant  with  A.  to  pay  him  10/.,  it  is 
held  that  th^se  are  independent  cove- 
nants, and  A.  may  maintain  an  action 
against  B.  for  the  money  before  any 
service ;  but  if  B.  had  covenanted  to 
pay  him  lOl.Jbr  the  service,  these  words 
make  the  service  a  condition  precedent, 


and  A.  cannot  enforce  payment  of  th6 
money  until  he  has  performed  the  ser* 
vice.  So  where  A,  covenants  with  B, 
to  marry  his  daughter,  andB.  covenants 
to  convey  an  estate  to  A.  and  the 
daughter  in  special  tail,  it  is  said  that 
though  A.  marry  another  woman,  or  the 
daughter  another  man,  still  A.  may 
have  an  action  against  B*  on  the  cove- 
nant ;  but  if  B.  had  covenanted  to  con- , 
vey  the  estate  Jbr  the  cause  aforesaid, ' 
the  marriage  is  a  condition  precedent, 
and  no  action  will  lie  until  it  be  solem- 
nized. 15  H.  7*  10.  pi.  17«  Bro.  Cove^ 
nant,  22.  12  Mod.  460.  Thorpe  y. 
Thorpe.  Hob.  106.  Lampleighy.Brath' 
toait.  Also  where  A.,  in  consideration 
of  10/.,  promised  to  deliver  to  B.  all  the 
books  of  the  law,"  it  has  been  said,  that 
B.  may  bring  an  action  against  A.  for 
the  books  before  any  payment :  but  if 
A.,  in  consideration  that  B.  9oiU  pay 
him  10/.,  t0t//deliver  to  him  all  the  books 
of  the  law,  £.  cannot  bring  an  action 
for  the  books  before  he  has  paid  the 
money.  1  Roll.  Rep.  125.  Everardv, 
Hopkins,  ^T  Coke  C.J.  So  where  B. 
covenanted  with  C  his  copyholder,  to 
assure  to  him  and  his  heirs  the  freehold 
and  inheritance  of  his  copyhold,  and  C, 
in  consideration  of  the  same  performed^ 
covenanted  to  pay  such  a  sum,  it  was 
adjudged,  that  this  was  a  condition  pre- 
cedent, and  B.  must  make  the  assurance 
bcfbrc  he  is  entitled  to  the  money :  but 
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if  th^  words  had  been*  in  conndentbii 
of  the  said  coTonant  to  be  perfermed, 
S.  might  bring  an  action  for  the  monqr 
before  he  made  the  assurance.  8  Leon. 
S19.  Brocas*%caMe.  And  lastly,  where 
articles  of  agreement  were  made  be- 
tween A.  and  B*  and  a  covenant  bj  A. 
that  for  the  consideration  thereafter 
expressed,  he  should  convey  certain 
lands  to  i?.  in  fee,  and  Bf  on  his  part, 
for  the  consideration  aforesaid  cove- 
nanted to  pay  a  sum  of  money  to  if./ 
it  was  held,  that  these  were  independent 
covenants,  and  A,  might  bring  an  action 
Ibr  the  money  before  any  conveyance 
of  the  lands.  1  Roll.  Abr.  415.  pi.  8. 
S*a  cited  12  Mod.  463.  Tkorpe  v. 
Thorpe.  1  Ld.  Raym.  €66, 666. 1  Lutw, 
851,  258<  There  are  many  other 
authoritiep  of  a  similar  nature  which  I 
refer  the  reader  to*  1  Roll.  Rep.  836. 
SpanM  Ambatiodor  v.  Gjgbrd.  Yelv. 
188, 184.  Beitwoorth  v.  Campion.  Hob. 
88.  Nickeb  v.  Raynbred.  1  Lev.  293. 
Beany  v.  Turner.  Hard.  102,  103. 
Gibbons  r.Prmd.  lStr.585.  BlachotU 
V.  Nash.  Ibid.  712.  Darason  v.  Myer. 
1  Wils.88.  Martindaley.Fisher.  Hence 
it  appears  that  the  judges  in  these  cases 
seem  to  have  founded  their  construc- 
tion of  the  independency  oribpendency 
of  covenants  or  agreements  on  artificial 
and  subtle  distinctions,  without  regard- 
ing the  intentand  meaning  of  the  parties. 
For  the  rule  which  is  contained  in  them 
ail  seems  dear  and  indisputable ;  that 
where  there  are  several  covenants,  pro- 
mises, or  agnleementst  which  are  inde- 
pendent of  each  other,  one  party  may 
bring  an  action  against  the  other  for  a 
breach  of  his  covenants,  &c.  without 
averring  a  performance  of  the  cove- 
nants, Ac.  on  his,  the  plaintiff's  part; 
and  it  is  no  excuse  for  the  defendant  to 
allege  in  his  plea  a  breach  of  the  cove- 
nants, &c.  on  the  part  of  the  plaintiff; 
accordmg  to  Justinian's  rule  in  the  civil 
law,  **  Qui  actionem  habe^  ad  rem  recU' 


perundom^  ^psam  tern  hobefe  onieltfy." 
Justm.  de  regulis  juris,  361*  But 
where  the  covenants,  ice.  are  dependemi^ 
it  is  necessary  for  the  plaintiff  toaver  and 
prove  a  performance  of  the  covenants^ 
&C.  on  his  part,  to  entitle  himself  to  an 
action  for  the  breach  of  the  covenants 
on  the  part  of  the  defendant;  andsoare 
also  7  Rep.  10  a.  6.  U^red^n  case. 
Doug. 690. 8dedit.  KmgstonvJPf%iSem^ 
cited  in  Jones  v.  BarUey.  The  difli« 
culty  lies  in  the  application  of  this  mle 
to  the  particular  case.  It  is  justly  ob- 
servedy  that  covenants,  &c  are  to  be 
construed  to  be  either  dependent  ox 
independent  of  each  other,  according 
to  the  intention  and  meaning  of  the 
parties,  and  the  good  sense  of  the  case ; 
and  technical  words  should  give  way  to 
such  intention*  1  Term  Rep.  645. 
Hotham  v.  East  India  Company.  6  Term 
Rep.G68.  Portery.Shephard.  Ibid.  571. 
Campbell  y.  Jones.  7  Term  Rep.  18a 
Morton  v.  Lamb.  In  order  therefore  to 
discover  that  intention,  and  thereby  to 
learn  with  some  degree  of  certainty, 
when  performance  is  necessary  to  be 
averred  in  the  declaration,  and  when 
not,  it  may  not  be  improper  to  lay  down 
a  few  rules,  which  will  perhiqps  be  found 
useful  for  that  purpose. 

1.  If  a  day  be  appointed  for  payment 
of  money,  or  part  of  it,  or  for  doing  any 
other  act,  and  the  day  is  to  happen,  or 
may  happen,  before  the  thing  which  is 
the  consideration  of  the  money,  or  other 
act,  is  to  be  performed ;  an  action  may 
be  brought  for  the  money,  or  for  not 
doing  such  other  tuitbe/bre  performance ; 
for  it  appears  that  the  party  relied  upon 
bis  remeifyt  and  did  not  intend  to  make 
the  performance  a  condition  precedent : 
.  and  so  it  is  where  no  ^Mse  is  fixed  for  per- 
formance of  that,  which  is  the  consider- 
ation of  the  money  or  other  act.  Dyer, 
76.a.inmargine.  1  Salic.  171.  Thorpe 
V.  Thorpe.  S.  C.  1  Ld.  Raym.  665. 
1  Lutw.250.  12  Mod.  461. 1  YeaU  177- 
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Peter v.Ojnet^Hak  C.J.  2Sa»id. 
350.S.C.  1  Salk.113.  CaUondy.Brigg$. 
2  H.  Black*  389.  Terrjf  v.  DurUze.  6 
Term  Rep.  572.  Campbell  v.  Jonei.  Thia 
geems  to  be  the  ground  of  the  judgment 
ip  this  case  of  Pordage  ▼•  CoUt  the 
money  being  appointed  to  be  paid  on 
ajixed  day^  which  mig^  happen  before 
the  lands  were,  or  co^ld  be  conveyed. 
And  upon  the  same  ground  is  48  £dw.  3. 
2»  3.  decided.  Lord  HoU^  in  Thorpe  v. 
Thorpe.  12  Mod.  461. 1  Lutw.  250, 2^1, 
obsenresy  that  the  report  of  48  £dw.  3., 
in  7  Rep.  10  b.  Ughired^s  case  is  in- 
correct. It  is  thus  put  in  that  book. 
Sir  Richard  Pool  covenants  with  Sir 
Ralph  ToUdser  to  serve  him  with  thre? 
esquires  in  the  wars  of  France;  Sir 
Ralph  Tokdeer  covenantSg  in  consider* 
aiion  of  those  services,  tp  pay  him  so 
much  money ;  and  it  i$  said,  that  an 
action  wUl  lie  for  the  money  before  any 
service.  But  in  the  book  at  large  the 
ease  will  be  found  to  have  been  ad»> 
Judged  upon  the  above-mentioned  rule. 
The  report  is  this :  Sir  Richard  Pool 
covenants  with  Sir  Ralph  TclceUer  to 
serve  him  with  three  esquires  in  the 
wars  of  France  $  and  Sir  Ra^  cove^ 
nants  with  him  to  pay  so  much  money 
for  the  service;  and  it  was  further 
agreed  that  half  the  money  should  be 
paid  in  En^nd  on  a  certain  day  before 
they  went  for  France;  and  the  rest  by 
quarterly  payments:  (which  also  m^A^ 


incur  btfore  the  service:)  and  it  tras 
held  that  an  action  might  be  brought 
for  the  money  before  the  service. 

But,  2.  when  a  day  is  q>pointed  for 
the  payment  of  money,  &c.  and  the  day 
is  to  happen  after  the  thing  which  is  the 
consideration  of  the  money,  ftc.  is  to 
be  performed,  no  action  can  be  main- 
tained for  the  money,  Ac.  before  per." 
formance.  1  Salk.  171.  Thorpe  v. 
Thorpe^  2d  Resolution.  12  Mod.  462. 
1  Ld.  Raym.  665.  1  Lutw.  951.  Dyer. 
76.  a.  pi.  90.  [a] 

3.  Where  a  covenant  goes  only  to 
part  of  the  consideration  on  both  sides» 
and  a  breach  of  such  covenant  may  be 
paid  for  in  damagest  it  is  an  indepen- 
dent covenants  and  an  action  may  be 
mamtaioed  for  a  breach  of  the  covenant 
on  the  part  of  the  defendant,  without 
averring  performance  in  the  declaration. 
As  where  A*  by  deed  conveyed  to  JB. 
the  equity  of  redemption  of  a  plantation 
in  the  West  Indies^  together  with  the 
etock  of  negroes  upon  it,  in  consider- 
ation of  BQOL  and  an  annuity  of  160f. 
f^  life,  and  covenanted  that  he  had  a 
good  title  to  the  plantation,  was  law- 
fully possessed  of  the  negroes,  and  B, 
should  quietly  ei^ipy.  And  B^  cov^ 
nanted  that,  d*  t^ell  and  imfy  pe^^fiurm- 
ingaUand eoery  thingtherein  contained 
on  his  part  to  be  performed,  he  would 
pay  the  annuity.  In  an  action  by  A. 
against  A  on  this  covenant,  the  breach 


[a]  Therefore  where  a  ship  was  let 
to  freight  at  a  certain  sum  per  month, 
to  be  paid  on  her  final  discharge  at  th^ 
end  of  the  voyage,  and  she  was  lost  in 
the  middle  of  the  voyage,  it  was  held 
that  no  action  could  be  maintained  for 
toky  freight.  Byrne  Y.Pattinsont  Abbott 
on  Shipping,  347.  8  East,  473.  Smith 
V.  fVHson.  So  where  freight  was  to  be 
paid  on  the  ship's  arrival  at  her  first 
destined  port,  and  she  was  ^ost  before 
her  arrival.    2  B.  &  A.  17*  Gibbon  v. 


Mendek.  But  where  a  day  is  specified 
for  the  performance  of  certain  works, 
and  money  is  to  be  paid  on  performance, 
although  the  works  be  not  performed  on 
the  day  specified,  yet  an  action  may  be 
maintained  for  the  money  when  they  are 
performed,  and  the  party  who  is  to  pay 
the  money  must  have  recourse  to  a 
cross-action  for  any  damages  occasion- 
ed by  the  delay.  Coch  v.  Curtoys,  K.  B. 
M.  2  Geo.  4.  M.S. 
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Bssigtied  was,  the  flon-pAjnient  of  the 
annuity :  plea,  that  A.  ^atf  not  at  the 
time  legally  potsetsed  of  the  negroes  on 
the  plantation,  and  so  had  not  a  good 
title  to  convey*  The  court  of  K.  6.  on 
demurrer  held  the  plea  to  be  ill,  and 
added,  that  if  such  plea  were  allowed, 
any  one  negro,  not  being  the  property 
of  A.f  would  bar  the  action.  East, 
17  Geo.  8.  K.  B.  Boon  v.  Eyre.  I  H, 
Black.  273.  note  [a).  2  Black.  Rep. 
IS  12.  S.  C.  The  tohole  consideration 
of  the  covenant  on  the  part  of  jB.  the 
purchaser  to  pay  the  money,  was  the 
conveyance  by  A.  the  seller  to  him  of 
the  equity  of  redemption  of  the  plant- 
ation, and  also  the  stock  of  negroes  upon 
it.  The  excuse  for  non-payment  of  the 
money  was,  tliat  A.  had  broke  liis  cove- 
nant as  to  part  of  the  consideration, 
namely,  the  stock  of  negroes.  But  as 
it  appeared  that  A*  had  conveyed  the 
equity  of  redemption  to  R,  and  so  had 
in  part  executed  his  covenant,  it  would 
be  unreasonable  that  B.  should  keep 
the  plantation,  and  yet  refuse  payment, 
because  A^  had  not  a  good  title  to  the 
negroes.  6  Term  Rep.  573.  per  Ash^ 
hurst  J.  Besides  the  damages  sustain- 
<ed  by  the  parties  would  be  unequal,  if 
i4.*s  covenant  were  held  to  be  a  condi- 
tion precedent.  1  H.  Black.  279.  Duke 
of  St.  Alban^s  v.  Shore.  For  A.  on  the 
one  side  would  lose  the  consideration 
money  of  the  sale,  but  B.*s  damage  on 
the  other  might  consist  perhaps  in  the 
loss  only  of  a  few  negroes.  So  where 
it  was  agreed  between  C  and  D.  that 
in  consideration  of  50M.  C.  should  teach 
jD.  the  art  of  bleaching  materials  for 
making  paper,  and  permit  him,  during 
the  continuance  of  a  patent  which  C 
iiad  obtained  for  tliat  purpose,  to  bleach 


Such  materials  according  to  tlie  specafi* 
cation ;  and  C.  in  consideration  of  the 
sum  of  250^.  paid,  and  of  the  farther 
sum  of  250^  to  be  paid  by  D.  to  him, 
Covenanted  that  he  would  with  all  pos- 
sible expedition  teach  2>.  the  method 
of  bleaching  such  materials,  and  2X 
covenanted  that  he  would,  on  or  before 
the  24>th  of  February  1794,  or  sooner, 
in  case  C.  should  before  that  time  have 
taught  him  the  bleaching  of  such  male- 
rials,  pay  to  C.  the  further  sum  of^SOL 
In  covenant  by  C.  against  D.  the  breach 
assigned  was  the  non-payment  of  the 
250/.  Demurrer,  that  it  was  not  averred 
that  C.  had  taught  D.  the  method  of 
bleaching  such  materials ;  but  it  was 
held  by  the  court,  that  the  whole  consi- 
deration of  the  agreement  being,  that 
C  should  permit  D,  to  bleach  materials 
as  well  as  teach  him  the  method  of 
doing  it,  the  covenant  by  C  to  teach 
formed  but  part  of  the  consideration, 
for  a  breach  of  which  D.  might  recover 
a  recompence  in  damages.  And  C. 
having  in  part  executed  his  agreement 
by  transferring  to  D.  a  right  to  exercise 
the  patent,  he  ought  not  to  keep  that 
right  without  paying  the  remainder  of 
the  consideration  because  he  may  have 
sustained  some  damage  by  D.'s  not  hav- 
ing instructed  him ;  and  the  demurrer 
was  over -ruled.  6  Term  Rep.  S7(K 
Campbell  v.  Jones,  [i]  Hence  it  ap- 
pears that  the  reason  of  the  decision  in 
these  and  other  similar  cases  besides 
the  inequality  of  the  damages,  seems  to 
be,  that  where  a  person  has  received  a 
part  of  the  consideration  for  which  he 
entered  into  the  agraementf  it  would  be 
unjust  that  because  he  has  not  had  the 
toholet  he  sliould  therefore  be  permitted 
to  enjoy  that  part  without  either  paying 


[6]  See  10  East,  295.  Ritchie  v.  At- 
kinson^  which  was  decided  upon  the 
same  grounds.  Also  10  East,  BBS. 
Harelock  v.  Geddes,      12   East,  389. 


Davidson  v.  Gwynne.  3  M.  &  S.  308. 
Storer  v.  Gordon.  8  Taunt.  576.  Father^ 
gill  V.  Walton.   2  B.  Moore,  630.  S.C. 
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4>r  doing  any  thing  for  it.  Therefore 
the  law  obhges  him  to  perform  the 
agreement  on  his  part,  and  leaves  him 
to  his  remedy  to  recover  any  damage 
he  may  have  sustained  in  not  having 
received  the  whole  consideration.  And 
hence  too,  it  seems,  it  must  appear  upon 
the  record  that  the  consideration  was 
executed  in  partt  as  in  Boon  v.  Eyre, 
above-meotioned,  the  action  was  on  a 
deed,  whereby  the  plaintiff  had  con- 
veyed to  the  defendant  the  equity  of 
redemption  of  the  plantation,  for  the 
defendant  did  not  deny  the  plaintiff's 
title  to  convey  it;  so  in  Campbell  v. 
Jones,  the  plaintiff  had  transferred  to 
the  defendant  a  right  to  exercise  the 
patent.  Therefore  if  an  action  be 
brought  on  a  covenant  or  agreement 
contained  in  articles  of  agreement  or 
other  executory  contract  where  ^e 
whole  is  future,  it  seems  necessary  to 
aver  performance  in  the  declaration  of 
the  whole,  or  at  least  of  part  of  that 
which  the  plaintiff  has  covenanted  to 
do;  or  at  least  it  must  be  admitted 
by  the  plea  that  he  has  performed  part. 
As  where  A,,  by  articles  of  agreement 
in  consideration  of  a  sum  of  money  to 
be  paid  to  him  by  B.  on  a  certain  day, 
covenants  to  convey  to  B.  on  the  same 
day  a  house  together  with  the  fixtures 
and  furniture  therein,  and  that  he  was 
lawfully  seised  of  the  house,  and  pos- 
sessed of  the  fixtures  and  furniture.  In 
an  action  against  B.  for  the  money,  A. 
must  aver  that  he  conveyed  either  the 
whole  of  the  premises,  or  at  least  the 


house  to  B.  or  it  must  be  admitted  by 
B*  in  his  plea  that  A.  did  convey  the 
house,  but  was  not  lawfully  possessed 
of  the  furniture  or  fixtures. 

4.  But  where  the  mutual  covenants 
go  to  the  whole  consideration  on  both 
sides,  they  are  mutual  conditions,  and 
performance  must  be  averred.  1  Vent. 
147.  JLarge  v.  Cheshire.  1  H.  Black. 
270.  Duke  of  St.  Alban's  v.  Shore. 

5.  Where  two  acts  are  to  be  done  at 
the  same  time,  as  where  A*  covenants  io^ 
convey  an  estate  to  B.  on  such  a  day, 
and  in  consideration  thereof  B.  cove-* 
nants  to  pay  A.  a  sum  of  money  on  the 
someday,  neither  can  maintain  an  action 
without  shewing  performance  of,  or  aa 
offer  to  perform,  his  part,  though  it  is 
not  certain  which  of  them  is  obliged  to 
do  the  first  act :  and  this  particularly 
applies  to  all  cases  of  sale.  1  Salk.  11% 
113.  Callonel  v.  Briggs.  Ibid.  171. 
Thorpe  v.  Thorpe.  2  Salk.  623.  Lanca- 
shire V.  Killingworth.  Doug.  691.  3d 
edit.  Kingston  v.  Preston.  Ibid.  684. 
Jones  V.  BarJcley.  4  Term  Rep.  761. 
Goodisson  v.  Nunn.  6  Term  Rep.  665. 
Porter  v.  Shephard.  7  Term  Rep.  125. 
Morton  v.  Lamb.  8  Term  Rep.  366. 
Glazebrook  v.  Woodr&m.  2  Saund.  352. 
Peeters  v.  Opie,  note  (5).  2  H.  Black. 
178.  Franch  v.  Campbdl.  Ibid.  123. 
Phillips  V.  Fielding.  2  Saund.  106. 
Holdipp  V.  Otvsay.  1  East,  203.  Rato- 
son  V,  Johnson.  Ibid.  619*  Heard  v. 
Wadham.  4  East,  477.  Hall  v.  Caze- 
nove.   6  East,  555.  Martin  v.  Smith,  (c) 


[c]   7    T.  R.  381.    Cook  v.   Jennings.     8  Taunt.  62.  Ferry  v.  Williams. 


1  B.  Moore,  498.  S.  C. 
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Pomfret  versus  Ricroft. 
.     Hil.  20  &  21  Car.  XL  Regis.  Rol.  369. 
I^OVENANT,   the  plaintiff  declares  that,    by  indenture  S.C.iyent26. 
^^  made  between  them,    the  defendant  had   demised  and  ^j^l^ff^^^^' 
granted  to  the  plaintiff  a  messuage  and  piece  of  land  contain*  543.  569.  s.  D 


321  Pomfret  vetwi  Ricrofl. 

PoBf  FBBT  V.  ing  so  nuttiy  feet»  cave  and  ttoepC  a  amall  piece  of  land  lyin^ 
,  R'c»-oyT«  ^  QQ  iiiQ  south-west  comer  thereof  upon  which  a  pump  was 
cited  DMiff.       standings  in  the  parish  of  St.  Leonard  Skorediich  in  MiMtrfffTj 
745.  s^^      and  all  ways,  passages,  &c.  together  with  the  «se  and  oocnpa- 
Caiu,  1  Show.*   tion  of  the  pump  in  common  with  the  other  tenants  of  the 
^maltdi^'^  defendant  there;  to  hne  for  SI   years.    And  the  plaintiff 
1k»im  uid         assigns  the  breach^  that  the  defendant  during  the  said  tenn 
^ctf!^  did  not  rqpair  the  pump;  but  the  defendant  aftmmds^  sad 
on  whieh  a        befcre  the  end  of  the  term,  to  wit,  on  the  S9th  day  o£  Septate 
td^  tfwuMof  ^  ^^  ^®  ^^^  7*^  of  the  now  king,  did  permit  the  pomp  to 
*opinBp,tiio     be  in  decay,  broken,  ruinous,  prostrate,  and  totally  spoiled, 
JSTAepM^,   ^^^ ^^  ^^  permit  die  fountain  and  water  of  the  pump  to  be 
trntnoactmi     filled,  choaked,  and  spoQed  with  earth,  mud,  and  rubbish, 
against  the   '**  ^^  ^'^^^^  of  repairing  thereof  by  the  defendant,  and  did  suffer 
leMorftT Mt      ^e  pump  to  remain  so  in  decay,  broken,  ruinous,  proatrate, 
'  and  qMiled,  and  the  fountain  md  water  of  the  pump  so  filled, 

choaked,  and  spoiled^  fiom  the  said  29th  day  otSqjteaiber  in 
the  said  16th  year  of  the  now  king  hitherto^  and  the  same  are 
not  repaired,  maintained,  or  amended,  whereby  the  plaintiff 
could  not,  nor  yet  can,  have  the  use  and  occupation  of  the 
pump,  according  to  the  form  and  e£kct  of  the  said  indenture; 
but  the  plaintiff  by  reason  thereof  hath,  during  the  whole 
time  aforesaid,  totally  lost  and  been  dq>rivedof  the  whole  use^ 
benefit  and  advantage  of  the  pump;  and  so  the  jdaintiff  said 
that  the  defendant  had  broken  his  covenant^  to  the  damage, 
ice ;  on  which  declaration  the  defendant  demurred  in  law. 

And  after  argument  by  Shtq^son  for  the  defendant,  and  Jbner 
for  the  plaintifl^  Kelynge  chief  justice^  Bainffbrd  and  Morton 
justices,  gave  judgment  for  the  plaintiff,  that  the  action  wdl 
lay  on  this  ground,  namely,  tiiat  when  tiie  tis^  of  a  thing  b 
demised,  and  the  thing  feUs  to  decay  so  that  the  lessee  cannot 
have  tiie  use  and  benefit  of  it,  he  shall  have  his  action  of  cove> 
nant  therefore  on  the  word  demUU^  which  raises  a  covenant  in 
law.  And  thdr  reasons  were^  because  the  lessee  himsdf  ean<> 
not  repair  it,  not  having  any  interest  dtiier  in  tiie  pump^  or  in 
L  3^8  ]  the  land  upon  which  it  stands;  for  it  appears  that  the  land 
where  the  pump  stands  was  specially  excepted  out  of  the  leasee 
so  that  no  interest  tiierein  passed  to  the  lessee  who  is  the  plain- 
tiff. If  then  die  lessor  will  not  repair  it,  he  not  only  avoids 
his  own  grant,  but  the  lessee  will  also  be  deprived  of  the  be- 
nefit which  he  ought  to  have,  and  which  perhaps  induced  him 
to  givea  greater  fine  or  rent  for  a  lease  of  his  house;  and  yet 
he  cannot  help  himself,  but  will  be  wholly  without  remedy 
d^^  ^^'^r-^  unless  this  action  of  covenant  lies.  And  they  put  the  case^ 
counse,  and  stop  that  if  a  man  grants  by  deed  a  watercourse,  now  if  the  grantor 
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stapi  it}  the  grantee  abali  have  m  mMioa  of  wwdbu  agunst 
him.  So  if  a  lease  be  made  of  n  house  aad  esftovers,  and  the 
lessor  dedrc/f  all  the  wood  out  of  whidi  the  estovers  were  to 
be  takeot  the  lessee  shall  have  an  action  of  covenant  against 
thelosor.  So  bjr  Bainffbrd^  if  a  man  demise  by  deed  a  mid- 
dle room  in  a  hottsCf  and  afterwards  will  not  repair  the  roof, 
whcveby  the  kssee  cannot  enjoy  the  middle  loon^  an  action 
of  covenant  liea  fer  him  against  his  lessor.  (1)  Wherefore 
tbiqr  held  that  the  plaintiff  should  have  judgment 

TvDj^sden  justice  conira  toiU  viribuSf  and  that  the  action  here 
does  not  lie*  9nt  he  agreed  to  the  cases  above  put,  that  where 
a  man  gcaxUn  a  watercourse  and  afterwards  stops  it»  or  de- 
mises a  house  and  estovers  and  afterwards  destroys  the  wood, 
in  such  cases  the  party  grieved  shall  have  his  remedy  by  action 
of  covenant;  fiur  these  are  m^  acts  of  the  lessor  et  grantor,, 
and  it  is  a  misfeasamee  in  him  to  annul  or  avoid   his  own 
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Covmant  lies 
for  a  miifea- 
■ance  but  not  a 
[oj 


(1 )  It  should  seem  from  the  principle 
of  this  case,  that  the  lessor  is  not  bound 
to  repair  the  roof,  nor  subject  to  an 
action  for  not  doing  sOt  without  an 
agreement  by  him  for  that  purpose. 
Neither  does  it  fbHow  that  this  non- 
feasance will  prevent  the  lessee  from 
occupying  the  room ;  for  he  may  repair 
the  roof  himself  as  incident  to  the  de- 
mise. In  all  probability  Raimfwd  J. 
had  in  his  mind  a  case  in  Keilw,  96*  h 
which  is  reported  as  a  doubtful  onct 
but  said  to  have  been  the  opinion  of 
Fairfax  C.  J.  and  Brudnett  J.  in  K.  B., 
that  if  a  man  who  has  the  upper  chamber 
of  a  housci  neglect  to  repair  the  roof  to 
the  damage  of  him  who  has  the  under 
chamber^  an  action  upon  the  case  wiH 
lie :  so  if  he  who  has  the  under  dtamter 
does  not  underpin  and  support  it.  And 
the  same  thing  is  mentioned  doubtfully 


in  11  Mod.  7>8.  Antm.  In  F.N.B. 
IflT.  b.  there  is  a  writ  comnuinding  the 
mayor  and  sheriff  of  a  town  to  summon" 
one  befinre  them  for  not  repairing  the 
hmet  room  of  a  house  to  the  damage 
of  him  who  has  the  upper  room,  which 
hgAe  custom  of  the  said  Unwn  he  was 
bound  to  repair.  It  is  difficult  to  say, 
upon  what  other  ground  than  custom, 
such  an  actioo  can  be  supported.  It 
does  not  seem  to  faH  within  the  maxnn, 
of  <'  jfc  uteretuo  ui  ne  alienumUsdasi*' 
for  that  maxim  almost  always  applies  to 
some  ad  which  is  done  by  one  man  to 
the  prejudice  of  another.  And  in  7V- 
naM  V.  Goldwinf  6  Mod.  814.  1  Saik. 
961.  the  court  of  K.B.  doubted  the 
ease  in  Keihoajf,  and  said  that  the  writ 
in  F.  N.  B.  127.  b.  is  grounded  upon 
the  custom.  [5] 


[a]  See  7  East,  116.  Rhodes  v.  Bui- 
lardt  where  the  defendant  demised  to 
the  plaintiff  a  messuage  and  the  use  of 
a  pump  in  the  yard  jointly  with  the  de- 
fendant tohilst  the  same  should  remain 
there,  plaintiff  paying  half  the  repairs. 
It  was  held  that  the  words  in  Italics 
gave  the  defendant  a  power  of  remov- 


ing the  pump  without  incurring  a.breacli 
of  covenant. 

[62  An  action  on  the  case  will  lie 
for  not  repairing  a  fence  whereby  the 
plaintiff  is  injured ;  but  such  action  must 
be  brought  against  the  occupier  of  the 
land,  not  against  the  owner.  4  T.  R. 
319.  Cheethani  v.  Hampson. 
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s  wftjis  not 
bound  to  re« 
pair  it. 


grant  (2)  But  in  this  case  there  is  no  lusfeasance,  but  only 
a  non/easancef  for  which  no  action  lies.  As  in  the  case  wheie 
I  grant  a  way  over  my  land,  I  shall  not  be  bound  to  repair  it: 
but  if  I  voluntarily  stop  it,  an  action  lies  against  me  for  the 
misfeasance ;  but  for  the  bare  nonfeasance^  xnx.  in  not  rejuur- 
ing  it  when  it  is  out  of  repair,  no  action  at  all  lies  (3).  Bat 
if  any  action  had  been  maintainable  (4),  he  said,  that  it  loald 
be  rather  an  action  upon  the  case  than  action  of  covensnt  As 


(2)  For  this  is  equivalent  to  an  evic- 
tion in  other  cases  of  a  demise.  As 
where  a  lessee  is  ousted  either  by  the 
lessor  himself,  or  another  person  who 
has  a  prior  title,  an  action  of  covenant 
lies  against  the  lessor  on  the  implied 
covenant  in  lam  upon  the  word  demin* 
4  Rep.  80  b.  Nokes*%  case.  S.  C.  Cro. 
EHz*  674.  Dy.  257.  a.  pi.  I S.  1  Roll. 
Abr.519.  F.  pi.  1.  2  Leon.  104.  An-^ 
dretuB  case.  Cro.  Jac.  7S.  Stt^k  v. 
Hearing,  [c]  But  it  ia  not  necessary,  in 
order  to  support  this  action  that  the 
lessee  should  be  actually  evicted*  For 
the  word  demise  implies  Sipotoer  to  le^. 
Therefore  where  a  man  demises  lands 
to  which  he  has  not  any  title,  an  action 
of  covenant  will  lie  against  him',  al- 
though the  lessee  never  entered i  for  he 
is  not  bound  to  commit  a  trespass*. 
Hob.  12.  Holder  v.  Tat/hr. 

(3)  This  principle  is  recognised  in 
Doug.  745.  748.  3d  edit.  Taylor  v. 
Whitehead,  where  it  is  held  that  a  per- 
son who  has  a  private  way  cannot  jus- 
tify going  upon  the  adjoining  land, 
because  the  way  was  impassable.  [(/J 
For  by  the  common  law  he  who  has  the 
use  of  a  thing,  as  in  this  case  the  grantee 


of  a  way,  ought  to  repair  it,  although 
Blachtone  J.     in    his    Commentaries, 

2  Black.  S6.  ed.  1765.  and  ComyntCA. 
in  his  Digest,  .Chemin  (D.6.),  teen  to 
express  an  opinion  that  the  right  of 
going  on  the  adjoining .  land,  whaa 
road  is  out  of  repair^  extend^  to  private 
as  well  as  public  w^ys.  But  on  looking 
into  the  authorities  cited  in  support  of 
this  opinion,  viz.  Sir  W.  Jonea,  S96» 
297.  by  Comyns,  and  1  Ld.  Raym.  725. 

1  Brownl.  212.  2  Show.  28.  by  Black- 
stone,  it  will  be  found  that  they  do  not 
warrant  it ;  for  they  all  seem  to  relate 
to  public  ways  only.  Hoire?er  the 
grantor  of  a  private  way  may  be  bound 
either  by  express  stipulation  or  pre- 
scription to  repair  it.  But  in  ao  action 
upon  the  case  against  him  for  Delecting 
to  do  so,  it  is  suflicient  to  allege  gen*'" 
ally  in  the  declaration,  that  he  ^  ««^ 
of  his  possession  of  the. dose,  inwhi^ 
the  way  is,  ought  to  repair  it;  and  the 
apecial  matter  of  the  obligation  shall  be 
given  in  evidence  on  the  general  isW^ 

3  Tenn  Rep.  766.  Rider  v.  Smith.  ^ 

2  Saund.  113  ix.  note  (1)> 

(4)  But  it  seems  certain  that  noac- 
tion  whatever  will  He. 


[c]  Unless  the  lease  contain  a  cove-  extend  to  it,  and  the  implied  coves^ 
nant  for  quiet  enjoyment  againat  the  doea  not  arise,  since  tf45pr^**«*/^^.-  ' 
Ififisor  and  those  who  claim  under  him :     itan*  InMhim.    A.  Tmint.  329.  M^^ 


lessor  and  those  who  claim  under  him ; 
in  which  case  no  action  will  lie  for  an 
eviction  by  a  person  who  has  a  prior 
title :  for  the  express  covenant  does  not 


sare  taciturn.    4  Taunt  329. 
Frame* 

\d]  S.P.  4M.&S.387. 
Harrison. 
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if  the  lessor  enter  upon  the  lands  leased,  and  cut  down  the  Pomfret  v. 
timber  trees  and  carry  them  away,  whereby  the  lessee  will  ^  iticRoyT.  ^ 
lose  the  loppings  and  shade  of  them,  he  cannot  have  covenant, 
though  he  may  have  an  action  of  trespass,  or  upon  the  case, 
for  his  special  damage  (5).     And  he  further  said,  that  cove- 
nant does  not  lie  but  for  an  actual  ouster  of  the  land  demised ; 
and  in  such  action  the  possession  shall  be  recovered  as  in  an 
ejectment     Fitz.  Covenant,  23.    Judgment,  177.     And  he 
further  held  that  in  this  case  the  plaintiflP  himself  being  the 
lessee  might  have  repaired  the  pump ;  for  although  neither  the 
soil  itself  nor  the  pump  be  granted  to  him,  yet  by  the  grant  of 
the  use  of  the  pump  the  law  has  given  to  him  this  liberty ;  Jbr     [  S2S  ] 
token  ike  use  of  a  thing  is  granted^  every  thing  is  granted  by 


(5)  This  must  be  undertsood  of  a 
lease  for  life  or  years  in  which  there  is  not 
any  exception  of  the  trees.  4  Rep.  62  b. 
Herla^enden's  case-  For  in  that  case 
the  lessee  has  by  bis  lease  a  particular 
interest  in  the  trees,  such  as  the  mast  and 
fruit  of  them  and  shade  for  his  cattle, 
and  may  lop  them  if  the  body  of  the 
trees  receive  no  injury  by  it ;  therefore 
if  the  lessor  fells  them,  the  lessee  may 
maintain  an  action  of  trespass  against 
him,  and  will  be  entitled  to  recover  da- 
mages adequate  to  the  loss  of  his  parti- 
cular interest,  and  also  for  the  entry  into 
his  land.  But  the  interest  of  the  6odyo€ 
the  trees  remains  in  the  lessor  as  parcel 
of  his  inheritance,  who  may  punish  the 
lessee  in  an  action  of  waste,  if  he  fells 
or  damages  any  of  them.  So  that  both 
the  lessor  and  lessee  have  an  interest  in 
the  trees.  Therefore  if  a  stranger  cuta 
them  down,  each  of  them  shall  have  an 
action  against  him  to  recover  his  re- 
spective loss.  Harg.  &  Butl.  Co.  Litt. 
57.  a.  note  (2),  3  Lev.  209.  Biddlesford 
V*  Onslato.  But  where  the  trees  are 
excepted  in  tlie  lease,  the  lessee  has  no 


manner  of  interest  whatever  in  them, 
and  the  lessor  may  have  an  action  oF 
trespass  against  him,  if  he  either  fells 
or  damages  them.  1  Ld.  Raym.  552. 
Ashmead  v.  Ranger.  In  many  cases  the 
reversioner  may  bring  an  action  as  well 
as  the  tenant.  As  in  Jeffer  v.  Gifford* 
4  Burr.  2141.  an  action  by  the  rever- 
sioner, for  erecting  a  wall,  whereby  his 
light  was  obstructed,  was  held  main- 
tainable. The  question  in  all  cases  of 
this  kind  seems  to  be  whether  the  in- 
jury complained  of  is  not  a  damage  to 
the  inheritance  as  well  as  to  the  lessee, 
so  that,  if  the  reversioner  wanted  to 
sell  tlie  reversion,  the  injury  would 
lessen  the  value  of  it.  [e]  The  lessor  hns 
also  a  power  by  law,  as  incident  to  the 
exception,  to  enter  into  the  land  in  order 
to  fell  and  take  away  the  trees,  though 
this  power  for  the  greater  caution  is 
often  expressly  reserved  to  him,  1 1  Rep. 
48  a.b.  Liford^%  case.  Cro.  Eliz.  18. 
Foster  v.  Spooner*  2  Lutw.  1480.  Sir 
John^TMoi  V.  Woodhouse,  1  Ld.  Ray  in. 
552.  Ashmead  V.  Ranger. 


[e]  14  Botst*  489.    Qjuccn's  College  v. 

Halleit.  And  it  must  be  expressly  stated 

in  the  Uedamtion,  or  appear  by  neces- 

•  sory  inference,    that   the  thing   com- 

VoL.  L 


plained  of  is  of  a  permanent  nature 
injurious  to  the  reversion.  1  M.  &  S. 
234.  Jackson  v.  Pesked. 

Rr 


323 


?omfret  verms  Ricroft. 


POMFRET  r. 
RiCROFT. 

'^ . ' 

>Vhere  the  use 
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thing  is  granted 
by  which  the 
grantee  may 
enjoy  such  use. 


ithich  (he  grantee  may  have  and  enjoy  such  use.  As  if  a  man 
gives  me  a  licence  to  lay  pipes  of  lead  in-  his  land  to  ood- 
vey  water  to  my  cistern,  I  may  aftenvards  enter  and  dig  tlie 
land  to  mend  the  pipes,  though  the  soil  belongs  to  another 
and  not  to  me.  (6) 

But  notwithstanding  his   opinion,    which  was   mnch  the 
better  one,  as  I  thought,  judgment  was  given  for  the  plaintif 


(6)  S.  P.  9Edw,4.  85.  a.  Bro. 
Incidents,  8.  Nusans,  14.  Fitz.  Action 
sur  le  Case,  18.  Moor,  644.  Gtiy  v. 
Browne.  Perk.  GraunU,  s,  110,  111. 
1 1  Rep.  52  a.  Li/bnfs  case.  Hob.  234. 
Lord  Darcy  v.  AskuoUhg  the  maxim, 
being  "  quando  aliquU  aliquid  concedit, 
"  concedere  videtur  et  id,  sine  quo  res  uti 
'*  non  potest."  As  in  the  instance  just 
mentioned,  where  the  trees  are  ex- 
cepted. So  where  a  man  leases  his 
land  and  all  mines,  where  there  are  no 
open  ones,  the  lessee  may  dig  for  them. 
5  Rep.  12  a.  Saunders's  case.  Co.  Litt. 
54.  b.  2Roll.  Abr.  816.  pi.  32.  So 
where  a  man,  having  a  close  surrounded 
with  his  own  land,  grants  the  close  to 
another  in  fee,  for  life,  or  years,  the 
grantee  shall  have  a  xvay  to  the  close 
over  the  grantor's  lan<l  as  incident  to  the 
grant ;  for  without  it  he  cannot  derive 
any  benefit  from  the  grant.  So  it  is 
where  he  grants  the  land  and  reserves  the 
close  to  himself.  2  Roll.  Abr.  60.  pi.  17, 
18.  S.C.  Cro.  Jac.  170.  Clarke  v.  Cogge. 
Ow.  122.  Jorden  v.  Ativood.  6  Mod.  3, 
Staple  V.  Heydon.  8  Term  Rep.  5^^ 
Howton  y,  Pearson.  WilIes*sRep.72,73. 
note  (6).  This  principle  seems  to  be  the 
foundation  of  that  species  of  way,  which 
is  usually  called  a  way  ofnti^eesity.  It  is 
so  in  a  partial  sense,  because  the  wpy  is 
a  neatssary  incident  to  the  grant.  But 
it  appears  to  be  a  term  rather  too  com- 


prehensive. For  it  is  not  at  all  impro- 
bable, that  the  general  signification  of 
this  word  it  is,  which  has  thrown  some 
degree  of  confusion  upon  this  subject, 
and  been  the  occasion  of  an  erroneooi 
notion,  which,  for  the  want  of  atteotion, 
sometimes  prevails,  that  in  all  cases, 
whenever  a  man  has  a  close  surrounded 
by  the  land  of  another,  he  is  therefore 
entitled  to  a  way  over  the  land  for  Rf- 
cessiiy.  Thus,  in  practice  it  ia  Ml  an 
uncommon  tiling  to  plead  a  way  of  ne- 
cessity in  general  terms,  without  «pecifj- 
ing  the  manner,  whereby  the  land,  over 
which  the  way  is  claimed,  became 
charged  with  the  burden.  [/]  So  in 
6  Mod.  3.  Staple  v.  Hetfdon,  it  i8«id. 
that  if -4.  have  a  close  surrounded  by  ^ 
the  land  of  another,  A.for  necasiij/^* 
way  over  a  convenient  part  of  ibejm 
to  his  own  close,  as  a  necewary  iocideot 
to  his  close.  As  if  a  self<reated  neces- 
sity could  be,  either  in  law  or  ntsaa, 
any  justification  of  a  trespass  corom'tt^^ 
on  another's  land.  But  not  to  roentioD, 
that  in  the  report  of  this  case  in  2 Li 
Raym.  923.  there  is  nothing  of  the  sort 
noticed,  and  on  the  contrary,  Ho/^CJ. 
expressly  says,  that  the  defendant 
ought  to  have  pleaded  the  way  of  ne- 
cessity in  a  manner  which  precisely  c 
responds  with  the  definiuon  of  it  oo* 
attempted  to  be  given,  a^***^®^^^^ 
alien  will  satisfy  us  of  the  error  of  «»^ 


[y]  But  this  practice  is  reprobated     held,  4hat  a  general  way  of  n^^^*  ^ 
by  the  court  in  4f  M.  &  S.  387.  BuUard    does  not  exist  in  point  of  law. 
V.  Harrison ;  and  it  is  there  expressly 
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'  «B  Bbove,  &C,  And  afterwards,  namely,  Hil.  22  &;  2d  Can  2.,  Pomtret  H). 
the  judgment  was  reversed  in  tlie  Exchequer  Chamber  by  y  ^^^^^^'  j 
Vaughan  chief  justice  of  the  bench,  Hale  chief  baron,  Turner^  ' 

Afthery  fFyld  and  Litileian^  una  voce^  for  die  matter  in  law 


opinion.  It  is  said  that  there  are  three 
sorts  of  private  ways:  1.  by  grant; 
12.  prescriptioo ;  and  3.  of  necessity. 
There  seems  to  be  no  doubt,  that  who- 
ever justifies  uader  either  of  the  two 
former  titles,  must  set  forth  the  parti* 
cular  ground  of  his  title ;  as  if  it  be  by 
grant,  he  must  shew  it.  Now  a  way  of 
necessity,  when  the  miture  of  it  is  con- 
sidered, will  be  found  to  be  nothing  eke 
l»ut  a  way  hy  grant.  It  derives  its  origin 
from  a  grant.  For  there  seems  to  be  no 
difference  where  a  thing  is  granted  by 
express  words^  and  where  by  operation 
<if  lam  it  pass  as  incident  to  the  grant, 
in  the  latter  case,  it  would  be  a  super- 
fluous and  inoperative  clause  in  the 
deed,  to  convey  the  incident  by  express 
words  of  grant,  being  only  expressio 
eormm  qua  tadle  iusuni*  Therefore  in 
both  cases  the  grant  is  the  foundation 
of  the  title.  And  of  course  it  is  as  ne- 
cessary to  set  forth  the  title  to  a  way 
of  necessHify  as  it  is  to  a  way  by  grant* 
2  Lutw,  14^7.  Dutton  v.Taylm\  It  seems 
to  f4»llow  therefore,  that  there  cannot 
exist  in  point  of  law  such  a  general  way 
of  necessity  as  is  above  stated,  and  is 
often  supposed  to  exist.  S.  P.  per  Lord 
Kenyon,  in  Large  v.  Pitt,  Gloucester 
Summer  Assize  1797.  If  the  origin  of 
a  way  of  necessity  cannot  any  longer 
be  traced,  but  the  way  has  been  used 
without  interruption,  it  must  then  be 
claimed  as  a  way  either  by  grant  or 
prescription,  according  to  the  circum- 


stances of  the  case.  Where  the  fact  is, 
that  there  existed  at  one  period  an  unity 
of  possession,  it  must  then  be  claimed  as 
a  way  by  grant.  And  the  unintorruptecl 
use  of  it  for  a  long  time  is  evidence 
from  which  the  jury  may  presume  a 
grant.  [^].  In  which  case,  in  order  to 
dispense  with  the  necessity  of  pleading 
the  grant  with  a  profertp  which  is  ge- 
nerally required,  it  must  be  pleaded  as  a 
non-existing  grant.  Otherwise  the  case 
would  be  attended  with  an  unsurmount- 
able  difficulty  where  the  claimant  is  to 
set  out  his  right  in  a  plea  to  an  action 
of  trespass;  ante,  9  a.  note;  2  Saund. 
175  b«  But  where  there  has  not  been 
an  unity  of  possession,  and  the  way  has 
been  used  immemorially,  it  must  then  be 
claimed  as  a  way  by  prescription.  Bull. 
Ni.  Pri.  74-.  Ke^er  v.  Summers,  S.  C. 
cited  in  3  Term  Rep.  157*  Bead  v. 
Brookman,  These  observations  may  also 
serve  to  explain  the  rule,  that  a  way  of 
necessity  is  not  extinguished  by  unity 
of  possession.  [A]  For  unity  of  pos- 
session appears  to  be  the  foundation  of 
the  right.  It  must  be  stated,  that  the 
same  person  was  seised  in  fee  of  both 
closes  simnl  et  semd,  and  being  so 
seised,  he  granted  one  of  them. 

There  are  other  ways  o£  necessity, 
which  depend  upon  the  same  principle : 
as  where  the  lata  gives  auy  thing,  it 
also  gives  every  thing  which  is  neces- 
sary to  the  enjoyment  of  it.  Asa  rector, 
for  instance,  tnay  enter  into  a  close  to 


[g]  3  East,  294-.  Campbell  v.  Wilson. 
Unity  of  possession  extinguishes  a  pre- 
tcriptive  right  of  way.  1  East,  377. 
IVrigJu  y.  Rattray. 

[k]  A  point  oftlvis  sort  seems  to  have 


been  raised  in  5  Taunt.  311.  Buckby  v. 
Coles  ;  but  the  case  is  not  very  intelli- 
gible, and  the  way  of  necessity  was 
pleaded  in  a  general  form,  which  has 
since  been  held  to  be  bad. 
Rr  2 


SSSb 


Pomfret  versus  Ricroft. 


PoMFRET  V.   only,  for  the  reasons  of  T\x^sden  abovementioned.  (7)   And 

Ricroft.     jjale  said,  that  if  I  lend  a  piece  of  plate,  and  cofenant  hf 

^  deed  that  the  party  to  whom  it  is  lent  shall  have  the  use  of  it, 

yet  if  the  plate  be  worn  out  by  ordinary  use  and  wearing 

without  my  fault,  no  action  of  covenant  lies  against  rae. 


carry  away  the  tithes  over  the  usual  way, 
as  incident  to  his  right  to  the  tithes, 
and  the  like.  See  2  New  Rep.  [i]  See 
the  form  of  the  plea  in  Heme,  SOS. 
Winch,  llOS.  2  Lutw.  1S14.— But  the 
maxim  is  to  be  understood  of  things 
incident  and  direcUy  necessary.  As  if 
a  man  grants  to  another  the  fish  in  his 
ponds,  the  grantee  cannot  cut  the  banks 
to  lay  the  water  dry,  for  he  may  take 
the  fish  with  nets  or  other  engines. 
Perk.  Graunts,  s.  ilO.  Hob.  234.  Lard 
Iktrcy  V.  Askwitk, 

(7)  For  the  same  reason  the  law  is, 
that  if  a  man  leases  a  house  to  another 
for  life  or  years,  either  by  deed  or  by 
parol,  the  lessor  is  not  bound  to  repair 
it  without  an  agreement  for  that  pur- 
pose :  but  the  lessee,  who  had  the  use  of 
it,  ought  to  do  so,  though  he  was  not 
subject  to  an  action  at  the  common 
law  for  not  repairing  it.  5  Rep.  13  b. 
Countess  of  Shrewsbury' BCB»e,  Butnow- 
by  the  statute  of  Gloucester,  6  Edw.  1 . 
c.  5.  the  lessor  may  have  an  action  of 
waste,  or  upon  the  case  in  the  nature  of 
waste,  against  the  lessee,  if  he  permits 
the  house  to  be  out  of  repair,  unless  it 


was  ruinous  at  the  time  of  the  lease. 
Co.  Litt.  54.  b.  For  that  statute  ex- 
tends to  permissive  as  well  as  voluntary 
waste.    2  Inst.  145.     Co.  Litt.  53  a. 

2  Roll.  Abr.  816.  It  is  held,  that  a 
tenant  at  will  is  not  punishable  for  per- 
missive  waste.  Litt.  s.  71.  Co.  Litt. 
57  a.  5  Rep.  13  b.  CoutOeu  of  Sa- 
lop's case.     S.  C.    Cro.  Eliz.  777. 784. 

3  Lev.  359.  Panion  v.  Isham,  But  this 
means  a  tenant  at  will  in  the  strict 
sense  of  the  word;  and  not  teoaot 
from  year  to  year,  for  he  is  withiathe 
statute.  2  Inst;  302.  Co.  Litt.54.b.[i} 
Therefore,  after  the  statute,  an  action 
of  waste  might  be  brought  against  te- 
nant for  life,  or  years,  or  even  half  a 
year,  if  his  house  was  accidentally  burot 
by  fire,  this  being  a  species  of  negligent 
or  permissive  waste.  And  this  continued 
until  the  statute  of  6  Ann.  c.31.  s-C- 
enacted,  that  no  action  shall  bcbrought 
against  any  person  in  whose  house  any 
fire  shafl  accidentally  begin;  but  by 
8.  7.  the  act  is  not  to  annul  anj  agree- 
ment between  landlord  and  tenant  And 
therefore,  notwithstanding  this  act,  \i 
a  lessee  covenants  to  repair  generallyi 


[f]  Cobb  V.  Selbi/f  in  which  it  was 
held,  that  the  rector  must  carry  away 
the  tithe  by  the  usual  road,  by  which 
the  other  nine  parts  are  carried  away. 

[^]  But  it  has  since  been  held,  that 
case  for  permissive  waste  will  not  lie 
against  a  tenant  from  year  to  year,  1 N.  R. 
290.  Gibson  v.  Wells:  nor  against'  a 
tenant  for  years  who  has  not  cove- 
nanted to  repair,  4  Taunt.  764.  Heme 
v.  Dcmboxif:  nor  against  a  tenant  for 
years,  who  has.  covenanted  to  repair  and 


leave  the  premises  in  as  good  a  con- 
dition as  they  were  in  when  ^m^^  jJJ 
one  J.  M.  7  Taunt.  392.  Jona  ▼•  ^**» 
and  1  B.Moore,  100.  S.C.  ^^V^ 
2  Saund.  252  b.  Tenant  from  year  to 
year  is  not  liable  to  general  rep»j^' 
Holt,  7.  HorsefaU  v.  Maihen  but  the 
mere  relation  of  landlord  and  tenant  tf 
sufficient  to  raise  an  implied  aaaump*^ 
to  use  the  premises  in  a  1*"**°  " 
like  manner.  5  T.  R.  373.  P^^^' 
Walker. 
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he  is  liable  to  an  action  of  covenant,  if  nised  in  6  Term  Rep.  650.   Bullock  v. 

the  house  be  burnt  down  by  fire.   Com.  Dommitt.  See  .2  Saund.  422.  Walton  v. 

Rep.  627.  Earl  of  Chesterfield  v.  Bvike  JVaierhouse,  note  (2). 
cfBolioHf  which  has  been  lately  recog- 


Veale  versus  Warner.  Case  56. 

Pasch.  21  Car.  IL  Regis,  Rol.  514. 

Londwhl  TiE  it  remembered  that  on  Wednesday  next  after  Memorandum. 

^  ^  -*-'  fifteen  days  of  Easter  in  the  said  term,  before 
our  lord  the  king  at  Westminster  came  Tliomas  Veale  esquire  by 
Dutton  Seaman  his  attorjiey,  and  brought  here  into  the  court 
of  our  said  lord  the  king  then  there  his  certain  bill  against 
William  Warner,  otherwise  called  William  Warner  of  Paten" 
hiU  in  the  county  of  Gloucester  gent,  in  the  custody  of  the 
marshal,  &c.  of  a  plea  of  debt:  and  there  are  pledges  of  pro- 
secution, to  wit,  John  Doe  and  Richard  Roe ;  which  said  bill 
follows  in  these  words,  to  wit;  London,  to  wit^  Thomas  Veale  Declamtioii  in 
esquire  complains  of  William  Warner,  otherwise  called  William  "^" 
Warner  of  PakenhiU  in  the  county  of  Gloucesta-  gentleman, 
being  in  the  custody  of  the  marshal  of  the  marshalsea  of  our 
lord  the  kiqg  before  the  king  himself,  of  a  plea  that  he  render 
to  him  2000/.,  of  lawful  money  of  England,  which  he  owes 
to,  and  unjustly  detains  from  him  :  for  that  whereas  the  said 
William,  on  the  16th  day  of  April  in  the  20th  year  of  the 
reign  of  our  said  lord  Charles  the  Second  now  king  of  Eng^ 
land,  at  London  aforesaid,  to  wit,  in  the  parish  of  St.  MaryAe 
Banc  in  the  ward  of  Cheap,  by  his  certain  writing  obligatory, 
sealed  with  the  seal  of  him  the  said  William  Warner,  and  to  Pro/snincund. 
the  court  of  our  said  lord  the  king  now  here  shewn,  the  d^te 
whereof  is  the  same  day  and  year,  acknowledged  himself  to  be 
held  and  firmly  bound  to  the  said  Thomas  Veale  in  the  said 
2000/.  to  be  paid  to  the  said  Thomas  when  he  should  be  there- 
unto requested.  Nevertheless,  the  said  William  (although  often  Breach, 
requested)  hath  not  yet  paid  the  said  2000/.  to  the  said  Thomas,  [  324  ] 
but  to  pay  the  same  to  him  hath  hitherto  altogether  refused^ 
and  yet  refuses,  to  the  damage  of  him  the  said  Thomas  of  100/. : 
and  therefore  he  brings  suit,  &c. 

And  the  said  William  Warner,  by  Walter  Sloper  his  attorney,  Pieiu 
comes  and  defends  the  wrong  and  injury  when,  &c.  and  prays  q^^.^  ^f^y^ 
oyer  of  the  said  writing  obligatory,   and  it  is  read  to  him,  condiUcJii. 

Rr  3 
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Veale  versus  Warner. 


Veal*  c- 
Warneiu 


Condition  set ' 
Ibitli  in  hoc 


•Ante,  170. 
note  (2),  SkiD' 


&c.  (I.)  He  also  prays  oyer  of  ibe  oondithni  of  (he  uad 
writing,  &c«  and  it  is  read  to  him  in  these  words,  town: 
The  condition  of  this  oUigation  is  such,  that  if  the  above- 
*«  bounden  WiUiam  Warner  smA  John  Docy  their  heirs,  execin 
**  tors,  and  administrators,  for  their  parts  and  behalfs,  shall 
**  and  do  in  all  things  well  and  truly  stand  to,  obey,  abide^ 
**  perform,  fulfil,  and  keep  the  award,  order,  arbitrement, 
*^  final  end  and  determination  of  John  CoggSj  gent,  and  Mn 
"  FoxweU,  arbitrators  indifferently  elected  and  named,  as  well 
•*  on  the  part  and  behalf  of  die  above-bounden  WiUiam  Warner, 
•*  as  of  the  above  named  Thomas  Vecde^  to  arbitrate,  award, 
**  order,  adjudge,  and  determine  of  and  concerning  all  and  all 
*^  manner  of  action  and  actions,  cause  and  causes  of  actioosr 
^  suits,  bills,  bonds,  specialties,  judgments^  executioos,  ex- 
'^  tents,  quarrels,  controyersies,  trespasses,  damages,  and  de- 
<<  mands  whatsoever,  at  any  time  heretofcre  had,  imd^ 
*^  moved,  brought,  commenced,  sued,  prosecutedj  dooe, 
•*  suffered,  committed,  or  depending  by  or  between  the  said 
**  parties,  or  any  of  them,  so  as  the  said  award  be  madie  bjthe 
^^  said  arbitrators  by  the  thirteenth  of  May  next  enswDg  the 
"  date  hereof;  and  in  case  the  said  arbitrators  do  not  end  the 
"  differences  between  the  said  particvS  then  all  things  shall  be 
"  referred  to  Sir  Baynham  Tkrogmorton^  knight  and  berooet, 
•*  as  umpire,  who  is  to  make  his  umpirage  in  writkig  the 
"  twentieth  day  cS  May  next  ensuing,  then  tliis  obligation 
"  to  be  void  and  of  none  eH^t,  or  else  to  remain  in  W 
•<  force  and  virtue."  Which  being  read  and  heard,  tlie  sail 
WiUiam  saith,  that  the  said  Thomas  Veale  ought  not  to  have 
his  aforesaid  action  against  him,  because  be  saith  that  the  said 
John  Coggs  and  John  Fonnell^  the  arbitrators  in  the  said  coo^ 
dition  named,  afterwards,   to  wit*,  on  the  11th  day  of  3%> 


V.  Andrews.  ^^  ^®  20th  year  of  the  reign  of  our  lord  the  now  king,  ati<W' 
don  aforesaid,  in  the  parish  and  ward  aforesaid,  made  their 
award  in  writing  of  and  upon  the  said  premises  (^)  ^^ecifad  i» 


(1)  Sec  ante,  p.  9  i.  Jevens  v.  Har^ 
ridge,  note(l). 

(2)  The  words  •'  de  premissis,*  in 
pleading  awards,  arc  used  as  well  for  the 
purpose  of  applying  the  general  worde 
of  the  award  to  the  particular  thing 
submitted,  All.  52.  Rose  v.  Spark,  as  on 
the  other  hand,  to  connect  the  particu- 
lar  thing  awarded   with   the   general 


words  of  the  submission.  8  Rep*  ^^ 
Baspoles  case,  2d  Resolution.  1^  ** 
held  that  the  generality  of  the  words  of 
an  award  may  also  be  restrained,  !•  V 
averment,  to  connect  the  award  w^^ 
the  submission,  All.  51.  Rosei-^/* 
2.  by  the  legal  operation  or  constr^^ 
of  the  words ;  as  a  release  o^^  *^^ 
extends  only  to  actions  befire  the  •**' 
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ihi  condition  aforesaid ;  and  by  the  said  award,  the  said  John     Vbale  v. 
Coggs  and  John  Forroff  did  award  that  on  Wednesday  xh^  13th  ^  Warner.^ 
day  of  the  then  instant  May^  tlie  said  William  Warner^  his  The  arbitrators 
heirsy  executors,  and  administrators,  should  satisfy,  content,  ™*f|!/^"'^ 
and  pay  to  the  said  Thomas  Veale^  his  executors  or  assigns,  premises, 
the  full  sum  of  3169/.  16^.  and  Sd*  of  lawful  money  of  England.     [  325  ] 
And  they  further  awarded  that  he  the  said  William  Warner^  ^  deTendant 
his  executors,  or  administrators,  on  the  said  13th  day  of  May,  to  pay  to  the 
should  seal,  and  as  his  deed  deliver  to  the  said  Thomas  Veale,  \^^, 
his  heirs,  executors,  and  administrators,  a  full  and  general  re-  an^  to  give  him 
lease  and  discharge  of  all  and  all  manner  of  actions,  and  causes  fe^e ; 
of  action,  suits,  bills,  bonds,  specialties,  judgments,  execu- 
tions, extents,  quarrels,  controversies,  trespasses,  damages,  and 
demands  whatsoever,  at  any  time  before  the  date  of  the  bond 
brought  here  into  court  had,   made,    moved,  commenced, 
sued,  prosecuted,  committed,  or  depending  by  or  between  the 
said  parties.     And  the  said  William  Warner  further  saith,  that  and  avers  tiiat 
he  the  said  Williamj  on  the  said  13th  day  of  3foy,  in  the  20th  ^^^y  to'rfic 
year  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  plaintitr, 
aforesaid,  paid  to  the  said  Thomas  Veale    the    said  sum  of 
3169/.  165.  and  Sd.  according  to  the  form  and  effect  of  the 
said  award,  and  also,  then  and  there  did  seal,  and  as  his  deed  and  executed  a 
deliver  to  the  said  Thomas  Veale  the  said  full  release  of  all  and  ^^JJJjJ  nlaoK 
all  manner  of  actions,  and  causes  of  action,  suits,  bills,  bonds, 
specialties,  judgments,  executions,  extents,  quarrels,  contro- 
versies, trespasses,  and  demands  aforesaid ;  and  this  he  is  ready 
to  verify :  wherefore  he  prays  judgment  if  the  said  Thomas 
ought  to  have  or  maintain  his  said  action  thexeof  against  him, 
&c.(3) 

mission;  and  3.  by  intendment  of  the  supplies  all  averments.     1  Ld.  Raym, 

court,  as,  in  the  case  last  put,  the  court  533.  in  Doi/ley  v.  Burton,  [a] 

will  intend  that  there  was  no  cause  of  (3)  This  plea  states  a  performance 

action  subsequent    to  the    submission,  by  the  defendant  of  the  tvhole  of  the 

unless  shewn.      Cto.  Car,  216,  Ward  award  on  his  part.     If  the  plea  had  not 

V.   Uncom.      1  Salk.  74,  75.  Simon  Vi  done  so,  it  seems  it  would  have  been 

GaviL      1  Burr.  278.  Perry  v.  Nichol*  bad  in  point  of  law.    As  where  in  debt 

son.    But  it  is  said,  that  alleging  the  on  bond  conditioned  that  the  defend- 

award  to  be  made  de  et  super  premissis  ant  and  two  others  should  perform  an 


[a]  As  to  the  necessity  of  the  award    as  to  this  and  other  points  respecting 
comprehending  all   things    submitted,    awards,  see  2  Saund.  61  f.  passim. 
and  no  more,  see  ante,  32.  note  [a],  and 
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Vealc  versus  Warner; 


VtALE  V. 

Warner. 

^ — , — ' 

Iteplication, 
tJittt  the  defend* 
ant  did  not  paj 
the  money. 


Rejoinder^ 


plai'miflTgaTca 
receipt  for  th« 
monoy ;  [b] 


And  the  said  Thomas  Veale  saitb,  that  be  by  any  thing  bf 
the  said  JVUUam  Warner  above  in  pleading  alk^,  oaghtnoC 
to  be  barred  from  having  his  said  action  thereof  against  the 
said  WilUamj  because  he  saith  that  the  said  William  Wanur 
did  not  pay  die  said  sum  of  S169/.  16s.  and  Sd.  aooordiogtd 
the  form  and  efiect  of  the  said  within  award,  in  maoiKr  and 
form  as  the  said  WiUiam  hath  above  thereof  in  pleading  al* 
leged ;  and  this  he  prays  may  be  inquired  of  by  the  ooud- 
try,  &c.  9 

And  the  said  William  Warner  saith,  that  the  stud  Thcmas 
Veale  ought  not  to  be  admitted  to  say  that  he  the  said  WMm 
hath  not  paid  the  said  sum  of  SI  69/.  16s.  and  Sd.  because  be 
saith  that  he  the  said  Thomas,  on  the  last  day  of  3fi?js  in  the 
SOtli  year  aforesaid,  by  hi^  certain  writing  acknowledged  that 


award,  the  defendant  pleads  an  award 
t!Nit  he  should  pay  20^.  to  the  plaintiff, 
and  each  of  the  others  20s.  a-piece, 
and  that  he  paid  the  20s.  to  the  plain- 
tiff, but  says  nothing  as  to  the  sums  to 
be  paid  by  the  other  two,  which  he 


ought  to  have^done,  inasmuch  atbeiB 
answerable  for  the  whole  money;  the 
plea  is  insufficient,  and  the  plaintUFhas 
no  necessity  16  assign  a  breach.  S  Lev. 
24f.  Genne  v.  Tinker. 


[5]  A  receipt  is  not  conclusive  evi- 
dence against  the  party  giving  it ;  but 
he  may  sliew  that  it  was  given  under  a 
misapprehension,  or  that  it  was  obtained 
by  fraud  or  imposition ;  Benson  v.  Ben^ 
nett^  1  Campb.  394.  in  not,:  and  it  lias 
been  held  that  a  receipt  and  release  for 
the  consideration  money  contained  in 
a  deed,  is  not  conclusive.  2  T.  R.  366. 
Strailon  v.  RastaU.  But  see  2  Taunt. 
HI.  Rowntree  v.  Jacobs  in  which  it  was 
held  that  such  a  receipt  and  release 
contained  in  a  deed  is  conclusive. 
I  B.  &  C.  704.  Baker  v.  Detoey,  S.  P. 
However,  where  the  recitals  in  a  deed 
s'lew  that  the  mbney  has  not  been  paid, 
it  is  held,  that  the  words  of  the  release 
and  receipt  are  restrained  in  their 
operation.  5  B.  &  A.  606.  Lamon  v. 
Corle.  I  Dowl.  &  Ryl.  211.  S.C.  In 
1  Campb.  392.  Alner  v.  George,  which 
was  an  action  brought  by  a  trustee  in 
I  he  name  of  an  insolvent  debtor,  Lord 
Ellcnborou<rh  C  J.  held  that  he  could 
not,  at  ilibi  prius,  receive  evidence  to 


show  that  a  receipt  in  full  given  by  ibe 
insolvent,  was  given  by  colluaion  be 
tween  him  and  the  defendant,  altbougb, 
perhaps,  on  a  special  application  \a 
the  court,  the  defendant  might  hare 
been  restrained  .from  setting  i^  up 
on  the  authority  of  1  Bos.  &  P«M. 
447.  Legh  V.  Legh.  See  also  7  TaunU 
48.  Hickey  v.  BurL  Ibid.  421.  Jo«' 
and  another  v.  Herbert.  Doug.  407. 
Payne  v.  Rogers.  A  party  paying  mo- 
ney is  in  no  case  obliged  to  take  a  re- 
ceipt; he  naay  prove  the  payment  by  other 
evidence,  as  he  may  even  where  a  re- 
ceipt has  been  taken;  for  it  isAOtlikethe 
case  of  a  contract,  which,  if  reduced 
into  writing,  can  be  proved  only  by 
production  of  tlie  writing*  And  where 
a  receipt  is  void  for  want  of  a  stamp,  * 
may  be  shown  to  a  witness  to  refresh 
his  memory.  Pbtllipps  on  Evideflc«» 
p.  539.  4th  edit,  citing  4  Eip.  216. 
Rambert  v.  Cohen.  1  East,  46a  J«a* 
v.  Lindsay. 
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he  the  said  William  had  paid  the  said  sum  to  the  said  TAamas     Vealk  v. 
on  the  said  13th  day  of  Mai/f  in  the  20th  year  aforesaid:  and     Warner.  ^ 
this  he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the  therefore  dc- 
said  Thomas  ought  to  be  admitted,  against  his  own  adcnow-  f«°<^t  p»y« 
Iedgement»  to  say,  that  he  the  ^d  WUUam  hath  not  paid  the  pUm^a^nst 
said  sum  of  money,  &c.  (4)  ^^"^  aSnow- 

"  ^  legement  ought 

to  be  adankctd  to  deny  pfeyment  of  the  money. 


(4)  This  rejoinder,  though  a  fri- 
volous one,  and  pleaded  with  a  view 
to  entrap  the  plaintiff,  is  however  in 
the  nature  of  an  estoppel  in  pais  f  viz. 
that  the  plaintiff,  after  acknowledging 
in  writing  that  the  defendant  had 
paid  him  the  money,  ought  not  to  be 
admitted  to  deny  the  payment  of  it ; 
like  the  case  of  an  estoppel  by  accept- 
ance of  rent  in  Co.  Litt.  352.  a.,  and 
therefore  properly  concludes  with  re/y- 
ifig  upon  the  estoppel  according  to  the 
rule  of  pleading,  that  every  plea  ought 
to  have  its  proper  conclusion,  as  a  plea 
to  the  writ  to  conclude  to  the  writ,  a 
plea  in  bar  to  conclude  to  the  action, 
an  estoppel  to  rely  upon  the  estoppel. 
Co.  Litt.  303.  b.  Doc.  Plac.  158. 
4  Rep.  53  a.  RatoHn's  case*  Hob. 
206^  207.  Speake  v.  Richards.  See  the 
form,  Lib.  Plac.  175,  176.  pi.  129. 
Clift.  17.  pi.  45.  l^,  pi.  46.— It  is  not 
merely  matter  ofjbrm  to  conclude  an 
estoppel  with  relying  upon  it.  For  by 
not  doing  so  the  party  may  often  lose 
that  advantage  of  the  estoppel  which 
the  law  gives  him ;  vjde  Hob.  ubi  supra. 
As  where  in  debt  for  rent  on  a  demise 


by  indenture  by  one  who  has  nothing 
in  the  land,  the  defendant  pleads  nil 
habui^  in  ienemeniiSf  if  the  plaintiff  re- 
plies that  he  had  a  sufficient  estate  to 
make  the  demise,  he  loses  the  benefit  of 
the  estoppel ;  but  if  he  replies  that  the 
lease  was  made  by  indenittrCf  and  con- 
cludes unde  petit  judicium  if  the  defend- 
ant shall  be  admitted  to  plead  the  plea 
against  his  own  acceptance  of  the  lease 
by  indenture,  the  defendant  shall  be 
stopped.  2  Ld.  Kaym.  1051.  Trevi- 
bane  v.  Lawrence.  S.  C.  1  Salk.  277* 
6  Mod.  258.  S.P.  2  Ld.  Raym.  1054. 
Davenant  v.  RaJUr.  6  Term  Rep.  62. 
Wilkins  V.  Wingate.  But  where  the 
declaration  states  the  lease  to  be  by  in- 
denture, the  plaintiff  need  not  reply  the 
estoppel,  but  may  demur,  because  the 
estoppel  appears  on  the  record :  other- 
wise, as  is  before  mentioned,  if  the  de- 
claration be  <^  quod  cum  dimisisset^ 
without  saying  that  it  was  by  inden- 
ture. 1  Salk.  277.  Kemp  v.  GoodaL 
S.  C.  2  Ld.  Raym.  1154.  S.  P. 
3  Lev.  146.  Heath  v.  Vermeden.  2  Ld. 
Rajrm.  1551.  Palmer  v.  Ekins,  1st  Re- 
solution, [c] 


[c]  It  is  only  in  cases  of  demises  by 
indenture  that  an  estoppel  can  be 
pleaded^  but  a  tenant  is  in  no  case  per- 
mitted to  dispute  the  title  of  the  land- 
lord by  whom  he  was  let  into  possession. 
•5  T.  R.  4.  Cooke  v.  Loxlei/.  1  B.  &  A. 
50.  Ph^  y.  Sculthorpe.  4  M.  &  S. 
d47«  Doe  V.  Ladif  Smith.  An  assignee 
of  the  lessee  is  equally  estopped  with  the 


lessee  himself.  2  Taunt.  278.  Taifior 
y.  Needham.  In  like  manner  as  the 
lessee  is  not  permitted  to  impeach  the 
title  of  the  assignee  of  the  lessbr  in  an  ac- 
tion (^assumpsit  for  use  and  occupation. 
1  Bingli.  147.  Rennie  v.  Robinson.  So 
a  copyholder,  who  has  been  admitted 
and  done  fealty  to  the  plaintiff  as  lord 
of  the  manor,  is  estopped  from  disput- 


S26  Veale  versus  Warner. 

Vbalb  v.         Demurrer  and  joinder  in  demurrer. 

Warner.^  But  because  die  court  of  our  said  lord  the  king  here  is  not 
Demtirrer.  J^t  advised  of  giving  their  judgment  of  and  upon  the  premises^ 
a  day  thereof  is  given  to  the  said  parties,  before  our  lonl  the 
king  at  Westminster^  until  Friday  next  after  the  morrow  of  the 
Holj^  TVinityj  to  hear  their  judgment  of  and  upon  the  preoiisesy 
because  the  court  of  our  said  lord  the  king  here  is  thereof  not 
yet»&c. 


ing  the  plaintiff's  dtle  to  the  manor  in  were  originally  let  into  possesnoa  by 

an  action  of  ejectment  for  a  forfeiture,  the  person  claiming  the  rent.    6  Taint 

5  B.  8c  A.  626.  Doe  v.  Budden.      A  202.  Rogers  v.  PiUher.    1  Marsh.  541. 

party  is  not  prevented  from  disputing  S.  C.    As  to  the  tenant's  right  to  sbev 

the  title  of  one  claiming  to  be  landlord  that  bis  landlord's  title  has  expired,  sDd 

by  the  mere  ftct  of  having  paid  rent  to  to  dispute  the  derivative  title  of  a  per* 

him,  if  he  can  shew  that  such  rent  was  son  claiming  through  his  landlord^  see 

paid  under  circumstances  of  mistake  or  2  Saund.  418  n.  (1 ). 
misrepresentation,    unless,  indeed,  he 


Case  5S.  Veale  versus  Warner. 

s.c.8Keb.568.  T\EBT  on  bond  by  Veale  against  Warner^  conditioned  for 
^/whCTe"  "^^  ^®  performance  of  an  award.  On  oyer  of  the  condi- 
every  thing  is  tiou,  the  defendant  pleaded  that  the  arbitrators  made  an 
^f  Se^oi^^'p^  »^*r^»  by  which  they  awarded  the  defendant  to  pay  to  the 
and  nothing  of  plaintiff  SI 69Z.  165.  *S(f.9  and  to  give  a  general  release  to  the 
the  defendant  plaintiff;  but  he  did  not  shew  any  thing  which  was  to  be  done 
ahews  an  award  by  the  plaintiff,  although  in  truth  they  had  awarded  him  to 
hie  i^a,  the  giv®  a  general  release  to  the  defendant.  And  so  the  award, 
plaintiff  in  his  ^g  \^  ^^s  shewn  by  the  defendant,  was  bad,  being  all  to  be 
shew  so  much  performed  on  the  part  of  the  defendant,  and  nothing  on  tlie 
thereof^  makes  part  of  the  plaintiff.     And  the  defendant  further  averred  in 

the  award  good,   ;,,,,,,.,,  .i.         u 

otlierwise  he  his  plea  that  he  had  paid  tlie  money,  and  had  given  tne  re- 
may  be  tricked,  j^^^g^  according  to  the  award,  and  prayed  judgment  if  the 
t  ^^^  ^  plaintiff  bught  to  have  his  action.  The  plaintiff  took  issue 
that  die  defendant  had  not  paid  the  money  modo  etformii  &c. 
and  this  he  prays  may  be.  inquired  of  by  the  country,  Sw.  but 
did  not  shew  the  other  part  of  the  award  which  was  omitted 
by  the  defendant.  ( 1 )     To  which  replication  the  defendant  put 

(1 )  If  the  plaintifF/idflf  shewn  the  other    kDight  have  been  a  question  whether  he 
part  of  the  award  in  his  replication,  it    ought  to  hav9  concluded  it  with  so  ater' 
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in  an  insufficient  rejoinder  by  way  of  estoppel,  upon  which 
the  plaintiff  demurred. 

And  now  in  this  term  the  plaintiff  moved  to  have  judgment : 
And  Saunders  for  the  defendant  objected  that  the  plaintiff 
could  not  have  judgment,  because  it  appeared  by  the  record 
that  the  award  was  void,  being  all  to  be  performed  by  ^e 
defendant  and  nothing  by  the  plaintiff*:  and  therefore,  if  the 
award  is  void,  it  is  not  material  whether  the  defendant  has 
performed  it  or  not,  although  he  has  pleaded  a  performance 
of  it  And  now  he  has  acknowledged  the  contrary  by  his 
waiver  of  the  issue  offered  by  the  plainti£^  and  pleading  a 
bad  rejoinder.     And  the  plaintiff  and  defendant  have  both 
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ment  or  to  the  country.  But  it  should 
seem  that,  under  the  circumstances,  the 
proper  conclusion  would  be  to  the  coun- 
try. For  although  it  be  a  general  rule, 
that  when  new  matter  is  introduced,  the 
plea  ought  to  conclude  with  an  aver- 
ment, in  order  to  give  the  other  party 
an  opportunity  of  answering  it.  Doug. 
58.  Chandlery. Roberit;  yet  that  rule 
does  not  seem  to  apply  to  the  present 
case.  The  defendant  admits  in  the  plea, 
that  the  arbitrators  made  a  good  award ; 
for  he  avers  a  performance  of  it  by  him. 
He  cannot  afterwards  in  the  rejoinder 
traverse  the  new  matter  in  the  replica* 
tion  which  shews  the  award  to  be  a  good 
one ;  for  it  would  be  a  departure  from 


the  plea  which  admits  the  sufficiency  of 
the  award.  It  is  like  the  case  where,  on 
the  other  hand,  the  defendant  pleads 
nid  agardf  he  can  say  nothing  in  the 
rejoinder  which  admits  an  award  made, 
but  that  it  is  void  in  law ;  nor  any  other 
thing  but  ntd  tiel  agard,  I  Lev.' 245. 
Skinner  v.  Andrews.  [cQ  Therefore  as 
the  defendant  cannot  give  any  answer 
to  the  new  matter  introduced  in  the  re- 
plication, it  appears  that  it  would  be  of 
DO  sort  of  use  to  conclude  it  with  an 
averment,  3  Lev.  165.  Seal  v.  Crotoe ; 
where  the  opinions  of  Lemn%  and 
Wyndham  justices  seem  to  be  best 
founded-  [e] 


id]  But  see  11  East,  188,  Fisher 
y.Pimblei/j  in  which  it  was  held  that 
where  the  plaintiff  has  set  forth  part  only 
of  an  award  in  his  replication,  omitting 
other  part  which  showed  the  award  t0| 
be  void,  the  defendant  was  at  liberty,  . 
notwithstanding  his  having  pleaded  nul 
agard,  to  set  out  the  whole  of  the  award 
in  his  rejoinder  :  upon  the  principle  that 
by  so  doing  he  showed  that  no  legal  or 
valid  award  had  been  made,  which  is  die 
same  thing  as  no  award,  and  a  support 
to,  rather  than  a  departure  from,  his 
plea. 

[e]  The  reader  must  not  infer  that 


where  the  defendant  pleads  nul  agardf 
and  the  plaintiff  replies,  setting  out  an 
award,  such  replication  should  conclude 
to  the  country ;  indeed  since  the  deci- 
sion of  the  above  case  of  Fisher  v.Pim^ 
hley^  it  seems  clear,  that  such  a  repli- 
cation must  conclude  with  an  averment, 
in  order  that  the  defendant  may  have  an 
opportunity  of  pleading  in  his  rejoinder 
matter  which  shows  the  award  to  be 
void  in  law.  If  the  award  set  out  in  the 
replication  be  bad  upon  the  face  of  it, 
the  defendant's  course  would  be  to 
demur. 
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agreed,  that  the  award  pleaded  by  the  defendant  was  the  tm 
award  made  by  the  arbitrators,  which  is  altogether  vidous 
But  if  the  plaintiff  would  have  helped  himself,  he  ought  to 
have  shewn  the  other  part  of  the  award  before  he  assigned  the 
breach,  which  he  has  not  done  here ;  and  therefore  he  caooot 
have  judgment. 

And  of  such  opinion  was  the  whole  court  clearly.  (2)  Bat 
they  would  not  give  judgment  for  the  defendant,  because 
they  conceived  it  was  a  trick  in  pleading;  but  they  gave  the 
plaintiff  leave  to  discontinue  on  payment  of  costs.  And  Keh^e 
chief  justice,  reprehended  Satatders  for  pleading  sosubtleljoo 
purpose  to  trick  the  plaintiff  by  the  omission  of  the  other 
part  of  the  award.  But  it  was  a  case  of  the  greatest  hardship 
on  the  defendant ;  for  the  bond  of  submission  was  only  in  the 
penalty  of  2000/.,'  and  the  arbitrators  had  awarded  him  \q 
pay  S1002.,  being  1100/.  more  than  the  real  penalty  of  die 
bond;  when  in  truth  there  was  nothing  at  all  due  to  die 
plaintiff,  but  he  was  indebted  to  the  defendant    And  after- 


(2)  However,  it  does  not  seem  so 
dear^  that  the  award,  as  here  pleaded, 
is  a  bad  one.  On  the  contrary  it  would, 
in  all  probability,  be  held  to  be  suffici* 
ently  mutual  and  final,  and  therefore  a 
good  award  at  this  day.  It  is  averred 
in  the  plea,  that  the  arbitrators  made 
their  award  *•  of  and  upon  the  said  pre^ 
**  mises  specified  in  the  said  condition  ;" 
therefore  it  must  necessarily  be  intended 
that  tfie  radney  was  awarded  to  be  paid 
by  the  defendant  to  the  plaintiff,  in  sa* 
iisfactiony  or  on  account^  of  the  premises^ 
that  is,  of  all  the  matters,  which  had 
been  submitted  by  them  to  the  arbitra- 
tors :  and  if  so,  the  award  itself,  without 
directing  a  release  to  the  defendant, 
appears  to  be  as  much  a  bar  to  another 
action,  which  might  be  brought  by  the 
plaintiff  for  any  of  the  causes  of  action 
submitted  by  the  parties  to  the  arbitra- 


tors, as  if  a  release  had  been  expresslj 
awarded.  Comyns*s  Rep.  S30.  Tom- 
linson  v.Arriskin.  2  Black.  Rep.  lin< 
Pickering  v.  Watson.  1  Wife.  28.  5S, 
CayhiU  V.  Fitzgerald.  2  Wife.  267.  f« 
V.  SmUh.  1  Burr,  274. 277, 278.  //fltt*i« 
y.Colchugh.  1  Ld.  Raym.247.  Bacons* 
Dubarry.  There  are  also  some  old 
cases  to  this  effect.  1  Roll.  Abr.253. 
(K ) ,  pi.  6.  seems  to  be  precisely  in  point 
See  8  Rep.  98  a.  Baspole*8  case.  Cro. 
Jac.  SS*.  Ormeladev.Coke.  Whereibe 
money  is  expressed  to  be  in  satisfactm 
of  all  matters,  it  is  held  to  be  suffici- 
ently mutual,without  awarding  a  release. 
1  Roll.  Abr.  253-  (X)  pi.  4. 9.  Here  it 
seems  to  be  necessarily  implied.  Hob- 
49.  Nichols  y.Grunnion.  So  where  it 
is  awarded  that  all  controversies  shall 
cease ;  it  has  been  held  good  without  a 
release.  1  Lev,  58.  Harris  y.Kn^{f] 


[y]  And  even  further,  where  the 
award  recited  that  all  matters  in  differ- 
ence had  been  referred,  and  then  ordered 
a  general  verdict  for  the  plaintiff  for  a 
curtain  sum,   it  was  held  sufficiently 


mutual  and  certain,  although  it  w«  ^^^ 
expressed  to  be  made  "  ofand  upon  the 
"premises."  IB.* A.  106.  Groy'' 
Gwennap,    • 
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wards  the  defendant  exhibited  an  English  bill  in  the  Exche* 
quer,  disclosing  bad  practice  of  the  plaintiff  with  the  arbi- 
trators, and  had  relief  against  the  bond  (S) :  and  so  this 
matter  was  at  rest     Winnington  and  Sympson  were  of  counsel 


327* 

Veale  v. 
Warner. 


(3)  Hence  it  seems  to  follow,  that  to 
an  action  of  debt  on  bond  for  not  per- 
forming an  award,  or  to  an  action  on  the 
award  itself,  the  defendant  cannot  plead 
collusion,  or  other  misconduct  of  the 
arbitrators  in  avoidance  of  the  award. 
For  as  such  a  plea  would,  in  the  prin- 
cipal case,  have  been  supported  by  the 
Jacts^  it  may  be  pronounced  almost  with 
absolute  certainty,  that  soable  a  lawyer, 
as  the  reporter  is  known  to  have  been, 
would  have  stated  the  facts  in  a  defence 
to  the  action,  and  not  had  recourse  to 
the  unworthy  trick  for  which  he  was  so 
justly  censured,  if  the  plea  could  have 
been  supported  in  point  of  law.  And 
there  seems  to  be  no  case  or  dictum^ 
where  a  plea  of  this  sort  has  been  held 
to  be  pleadable:  nor  a  precedent  of 
such  a  plea  to  be  found  in  any  of  the 
books  of  entries.  But  on  the  contrary, 
in  2  Wil&  148.  Wills  v.Maccarmick,  it 
is  said  that  there  is  no  case,  where  this 
matter  has  ever  been  pleaded.  S.  P. 
8  East,  344.  Braddick  v.  Thompson. 
Neither  can  the  defendant  give  evidence 
of  it  on  nil  nebet  pleaded  to  debt  on  the 
award,  2  Wils.  148. ;  nor  on  the  plea  of 
nul  tid  agard  pleaded  to  debt  on  bond. 
4  Term  Rep.  588.  Praedv,  Duchess  of 
Cumberland^  perBullerJ.  2  Saund.  84  b. 
84  c:  for  it  does  not  seem  necessary 
for  the  plaintiff  to  prove  any  thing  else 


on  die  issue  of  nul  tid  agard,  but  ex- 
ecution of  the  award  within  the  period 
limited  to  the  arbitrators  to  make  their 
award ;  and  the  defendant  on  such 
proof  may  take  advantage  of  some  ma- 
terial variance  between  the  award  so 
produced  in  evidence,  and  ihat  which 
is  set  forth  in  the  replication,  but  cannot 
go  into  objections  to  the  award  in  point 
of  law.  1  Salk.  72.  Fordand  v .  Mary- 
gold,  [g]  Where  the  condition  of  a 
bond  is  *'  so  as  such  award  be  made 
*'  and  set  down  in  writidg  under  their 
"  hands  and  seals,  ready  to  be  delivered 
"  to  the  said  parties  in  difference,  or 
"  such  of  them  as  shall  require  the 
**  same,  on  or  before  such  a  day  ;**  if 
the  award  be  actually  made  on  the  day, 
it  is  then  ready  to  be  delivered,  and  it 
is  not  necessary  to  aver  in  the  replica- 
tion that  the  award  was  ready  to  be  de- 
livered, because  it  states  that  the  arbi- 
trators made  their  award  on  or  before 
the  time,  which,  as  has  been  already 
observed,  implies  it  was  ready  to  be  de- 
livered. Cro.  Car.  541.  Bradsey  v. 
Clyston,  6  Mod.  82.  Robisonv.Cal- 
xvood.  2Ld.  Raym.  989.  ,1  Lutw.  5U. 
Markes  v.  Marryott,  2d  Exception. 
S.C.  1  Ld.  Raym.  114.  3  Mod.  831. 
Rotosby  V.  Manning,  However,  if  either 
of  the  parties  do  on  the  last  day  request 
the  arbitrators  to  deliver  the  award  to 


[g]  See  ante,  103.  note  (1.)  adjiu.  in 
which  it  is  laid  down  that  upon  this  issue 
of  nul  tid  agard,  the  defendant  may 
show  that  the  award  is  void  in  point  of 
law :  but  the  better  opinion  seems  to  be, 
as  here  stated,  that  he  cannot.  If  the 
replication  set  out  the  whole  award,  and 
it  be  void  in  law,  the  defendant  should 


demur :  if  it  set  out  only  a  part,  omit- 
ting that  which  makes  the  award  void, 
the  defendant  should  set  out  the  whole 
in  his  rejoinder  and  demur.  11  East, 
188.  Fisher  w.Pimbley.  As  to  what 
may  be  given  in  evidence  under  the  ge- 
neral issue  in  assumpsit  on  the  award. 
See  vol.  ii.  p.  62  b.  et  seq. 
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with  the  plaintiff;  but  they  did  not  see  die  delect  of  the 
pleading  of  their  part  until  it  was  objected  in  court  by  the 
other  side. 


hiiDy  and  they  neglect  or  refuse  to  do 
sof  the  bond  is  void:  and  the  defendant 
must  not  say  "nulagard"  but  he  should 
plead  the  matter  specially,  namely^  that 
he  requested  the  arbitrators  to  deliver 
the  award,  and  they  refused  to  do  so. 
S  Mod.  331.  Rawsby  V.  Mannings  re- 
cognised in  I  Lutw.  524.  Markesw. 
MarryoU,  S.P.  6  Mod.  176.  Oa<«  v. 
BromhUl,  So  in  a  late  case  of  Wilson 
T.  WiUon^  C.P.  Sittings  in  London  after 
Hilary  Term  1798,  before  Eyre  C.  J., 
where  in  debt  on  bond  conditioned  for 
performance  of  an  award  precisely  in 
the  terms  of  the  condition  abovemen- 
tioned,  the  defendant  (among  other 
pleas),  pleaded  that  the  arbitrators  did 
make  their  award  on  the  day  limited  in 
the  condition,  and  that  he  on  that  day 
required  them  to  deliver  the  award  to 
him,  but  tliey  neglected  and  refused  so 
to  do  :  and  issue  being  joined  thereon, 
it  appeared  in  evidence  that  the  arbi- 
trators had  made  their  award  on  the  day, 
but,  because  it  was  noi  stamped,  refused 
to  deliver  it  to  the  defendant  according 
to  his  request ;  and  upon  this  evidence, 
the  jury  under  the  direction  of  his  lord- 
ship, who  thought  it  an  extreme  hard 
case,  found  that  the  arbitrators  had  not 
complied  with  the  condition  of  the  bond, 
and  gave  a  verdict  for  the  defendant ; 
and  the  plaintiff's  counsel,  being  satis- 
fied both  of  the  law  and  fact,  acqui- 
esced. 

Nor  could  an  award,  where  the  sub- 
mission was  by  bond  or  other  writing, 
or  by  parol,  be  in  any  other  manner  set 
aside  at  common  law  for  the  misbeha- 
viour of  the  arbitrators,  until  the  statute 
9  and  10  W.  3.  c.  15.  gave  relief,  where 
the  submission  is  by  bond  or  other  tvnV- 
ing ;  for  the  law  seems  to  be  still  the 
same  in  this  respect,  where  the  submis- 


sion is  by  parol,  it  being  held  that  the 
statute  does  notgivetbe  courts  authority 
to  make  a  submission  by  parol  a  rule  of 
court.  7  Term  Rep.  1.  AnseUv.Evans^ 
But  the  remedy  was  by  a  bill  in  equity, 
as  appears  by  the  present  case,  and 
3  Ch.  Rep.  88.  Greenhill  y.  ChurcA. 
2Vern.  101.  pi.  95.  Ibid  251.  pi.  238. 
Earl  y»  Siocker.  But  where  the  sub- 
mission to  arbitration  was  by  rule  of 
court,  which  was  often  the  case,  the 
conduct  of  the  arbitrators,  and  of  the 
parties  to  the  submission,  might,  as  it 
still  may,  be  examined  into,  and  i^  on 
examination,  it  appeared  that  the  arbi- 
trators had  been  partial  and  unjust,  or 
had  mistaken  the  law,  the  court  would 
not  enforce  a  performance  of  the  award. 
1  Salk.  71.  pi.  4.  Anon.  Ibid  73. 
Morris  v.  Reynolds  and  Davila  t.  Al» 
manza.   Ibid.  83.     Forster  v.  Brunettu 

1  Mod.  21.       Darbyshire  v.  Canmm. 

2  Burr.  701 .  Lucas  v.  Wilson. — If  how- 
ever the  conduct  of  the  arbitrators  was 
not,  or  could  not,  be  successfully  im- 
peached, the  court  of  K.  B.  in  the 
reign  of  Charles  the  Second,  when 
Kelynge  was  chief  justice,  began  to  com- 
pel a  performance  of  the  award  by  a/- 
tachment,  as  for  a  contempt  of  a  rule  of 
court.  1  Salk.  83.  Forsier  v.Bruneiii. 
1  Sid.  54.  Siiles  v.  Triste.  It  after- 
wards  became  the  common  practice  to 
issue  out  an  attachment  for  not  perform- 
ing an  award.  And  it  was  found  by 
experience,  as  the  preamble  of  the 
above-mentioned  statute  recites,  tliat 
die  enforcing  of  the  performance  of 
awards  by  attachment  had  contributed 
much  to  die  ease  of  the  subject.  There- 
fore the  first  section  of  the  statute 
enables  parties  to  make  a  submission  to 
arbitration  by  bond,  or  other  writing,  a 
rule  of  court,  and  thereby  puts  such 
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ftubmissioA  on  the  same  footing  with 
those  by  rule  of  court.  [A]  This  act  is 
held  to  be  only  declaratory  of  what  the 
law  was  before  in  cases  where  there  was 
a  cause  depending.  2  Burr.  701.  Lucas 
V.  Wilson.  And  by  the  second  clause  of 
the  statute  an  award  may  be  set  aside 
for  the  corruption  of  the  arbitrators,  if 


an  application  be  made  to  the  court  for 
that  purpose^  on  the  last  day  of  the  next 
term  at\er  making  the  award.  Upon 
this  clause  the  court  cannot  set  aside  an 
award  made  in  pursuance  of  the  statute, 
on  any  other  ground  but  fraud  or  cor- 
ruption in  the  arbitrators.  iStr.  301. 
AndersonY»Coxeter.[i']       But  though 


[A]  Under  this  statute,  the  submis- 
sion may  be  made  a  rule  of  court  in  va- 
cation. 5  B.  &  A.  217.    In  re  Taylor. 

[f]  This  restriction  has  been  subse- 
quently disregarded,  and  the  courts  will 
listen  to  applications  to  set  aside  awards 
on  other  grounds,  as  well  in  cases  where 
the  submission  has  been  made  a  rule  of 
court  pursuant  to  the  statute,  as  where 
the  submission  was  originally  by  rule  of 
court.    Thus  in  the  case  of  Lowndes 
V.  LotvndeSf  cited  in  a  subsequent  part 
of  the  learned  Serjeant's  note,  (where 
the  submission  had  been  made  a  rule 
under  the  statu  te),  no  question  was  made 
as  to  the  power  of  the  court  to  set  aside 
the  award  for  other  causes  than  fraud  or 
corruption  in  the  arbitrators. — So  in 
2  T.  R.  781.  Zachary  v.  Shepherd^  where 
the  grounds  for  the  application  were* 
that  the  arbitrator  had  not  sufficient 
materials  laid  before  him.    Wherever 
the  submission  is  originally  by  rule  of 
court,  the  above  restriction,  if  admitted, 
cannot  apply; — for  it  is  held,  that  in 
such  a  case,  the  power  of  the  court  to 
set  aside  the  award  is  independent  of 
the  statute.   QT^mion,  11^.  Rogersv. 
DallimQre.    1  Marsh,  471.  S.C.      The 
grounds,  besides  fraud  and  corruption  in 
the  arbitrators,  on  which  the  court  will 
set  aside  an  award,  are.  That  there  is 
some  objection  to  its  legality  appearing 
on  the  face  of  the  award  itself;  Tidd's 
Practice,  873.;  or  from  the    reasons 
given  by  the  arbitrators  in  support  of  it^ 
3  East,  18.     Kent  v.  Elstob.      But  an 
award  will  not  be  set  aside,   on  the 
ground  that  the  arbitrator  waa  tsistaken 


in  point  of  law,  unless  the  principles  of 
law  upon  which  he  has  decided,  appear 
on  the  face  of  the  award.  1  Chit.  Rep. 
61^.  Anon.  3B.&A.  237.  Richardson 
V.  Nourse :  in  which  last  case,  Holroyd 
J.  said,  that  the  court  will  not  set  aside 
an  award  on  the  ground  merely  that  the 
arbitrator  is  mistaken  in  point  of  law ; 
but  the  court  must  be  clearly  satisfied, 
that  he  would  not  have  made  such  an 
award,  if  he  had  known  what  the  law 
was.  So  where  the  merits  in  law  and 
fact  are  referred  to  a  barrister,  the  court 
will  not  open  the  award,  unless  where 
the  question  of  law  necessarily  arises 
upon  the  face  of  the  award ;  when  the 
court  .is  bound  to  take  notice  of  it. 
13  East,  358.  Chace  v..  Wesimore. 
1  Taunt.  48.  Ddver  v. Barnes.  5M.  &  S. 
504.  Sharman  v.  BeU.  6  Taunt.  254. 
Wohlenburgh  v.  JVageman.  1  Marsh. 
579.  S.C.  IBingh.  104.  Crampv.Symons. 
I  Chit.  674.  n.  Doe  v.  Thompson*  An- 
other ground  for  setting  aside  an  award 
is  irregularity  or  impropriety  in  the  pro- 
ceedings of  the  arbitrators :  such  as 
want  of  notice  of  the  meeting.  1  Salk. 
71.  Anon.  Barnes,  57.  Dallingy.Mai- 
chdt.  Willes,  215.  S.  C.  So,  where  the 
arbitrators  having  partly  proceeded  in 
the  reference,  declared  they  could  not 
proceed  till  certain  account-books  were 
examined ;  in  consequence  of  which  the 
defendant  left  the  meeting,  and  afters- 
wards  the  arbitrators  made  an  award  in 
his  absence,  without  giving  him  notice 
that  they  did  not  mean  to  inspect  the 
books,  it  was  held  that  this  was  a  good 
ground  to  set  aside  the  award.  4  Moore» 
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the  court  cannot  set  aside  the  award 
upon  any  other  ground,  yet  if  there  be 
any  illegality  or  defect  on  the  face  of  it, 
the  court  will  refuse  to  enforce  the 
award  by  attachment,  but  leave  the 
party  to  an  action  on  the  bond,  or  on 
the  award  itself.  Andr.  297>  Hutekins 
v.Htachins.  For  it  is  discretionary  in 
the  court  whether  they  will  enforce  the 
award  by  process  of  contempt  or  not. 
1  Str.  695.  Hales  y.Tai^r.  S.P. 
7  Term  Rep.  73.  PedUyy.Goddard.  It 
is  held  that  the  statute  does  not  apply 
to  submissions  by  rtde  of  court ;  therefore 
it  is  not  necessary  in  such  case  to  apply 
to  set  aside  the  award  within  the  time 
limited  by  the  statute.  Ibid.  2  Burr. 
701.  Lucas  y.fVUson.  [J]  So,  where 
the  submission  to  arbitration  is  made  a 
rule  of  court  pursuant  to  the  statute, 
though  no  motion  can  be  made  to  set 
aside  the  award  for  extrinsic  matter,  that 


is,  for  fraud  or  corruption  in  the  arbitii' 
tors,  after  the  time  limited  by  the  act ;  or 
for  objections  appearing  on  the  face  of 
it,  (See  1  East.9,76.Lou)ndesY.LomdeSt) 
yet  an  application  for  an  attachment  for 
not  performing  the  award,  maj  be  r^ 
sisted  at  any  time  for  defects  appearing 
on  the  face  of  the  award  itself.  7  Term 
Rep.  73.  Pedley  v.  Gmii/an/,  where  tlie 
case  of  Hutchins  v*  Huichuut  in  Aodr. 
297.  is  recognised.  And  in  neither 
case  whether  the  submission  be  originallj 
by  rule  of  court,  or  by  bond,  or  other 
writing,  and  afterwards  madeaucfa,  will 
the  court  enter  into  the  merits  of  the 
award,  and  examine  into  the  reasona- 
bleness and  justice  of  it.  2  Burr.  701. 
Lucas  V.  Wilson^  unless  it  i^pean  ma- 
nifestly from  the  merits  that  the  arbi- 
trators have  acted  dishonestly  and  cor- 
ruptly, t*] 


iW.  Pepper v.Gorkam.  Sothecfea/Aof 
either  party  to  the  submission  be- 
fore award  made,  is  a  ground  to 
set  the  award  aside.  1  Marsh.  366. 
Potts  V.Ward.  Seepoft,  vol.  ii.  133  a. 
n.  [</].  Another  ground  fo\  setting  aside 
4m  award  is,  the  revocation  of  the  sub- 
mission by  one  of  the  parties  before 
award  ipade.  1  Bingh.  87.  Clapham  v. 
Higham.  But  see  post,  vol.  ii.  133  a, 
n«  [d]  For  other  cases  where  the  courts 
have  consented  or  refused  to  set  aside 
awards,  see  Tidd'sPract.  873.  etseq. 
By  a  Reg.  Gen.  of  K.B.  Easter  T.  1821, 
where  a  rule  to  shew  cause  is  obtained 
to  set  aside  an  award,  the  several  objec- 
tions thereto  intended  to  be  insisted 
upon  at  the  time  of  making^such  rule 


absolute,  must  be  stated  in  the  rule  to 
shew  cause.    4  B.  &  A.  539. 

\j]  The  same  is  held  where  the  award 
is  made  under  an  order  of  reference  at 
Nisi  Prius,  6  East,  465.  Synge^.M- 
voise,  or  under  an  order  of  a  judge  at 
chambers,  and  in  short  in  any  case 
of  an  award  made  under  tlie  authority 
of  the  court  in  an  action  pending. 
6  Taunt.  114.  Rogers  y.  Dailit^* 
2  Marsh.  471.  S.  C.  The  court,  how- 
ever,  in  their  discretion  will,  in  general, 
adopt  the  limitation  of  time  prescribed 
by  the  act.     Ibid. 

[it]  For  other  recent  decisions  re- 
specting awards,  see  2  Saund.  133  tf. 
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Hancocke  Vic.  &c.  versus  Prowd,  Administrator     Case  57. 
ofYope. 

Pasch.  21  Car.  II.  Regis.  Roll.  440,  441. 

^^  \  T\^  ^^  xemembered  that  heretofore,  to  wit,  in  the 
^  *     ■*-*  term  of  Easier  last  past,  *  before  our   lord   the 
king  at  Wetminster  tame  Thomas  Hancocke  gent,  being  one  of 
the  attornies  of  the  court  of  our  lord  the  king  before  the  king 
himself,  according  to  the  liberties  and  privileges  for  such  attor- 
nies from  time  whereof  the  memory  of  man  is  not  to  the  con-, 
trary  used  and  improved  of  in  the  same,  present  here  in  court  in 
his  proper  person,  and  brought  here  into  the  court  of  our  sud  . 
lord  the  king  then  there  his  certain  bill  against  Richard  Prcmd 
administrator  of  all  and  singular  the  goods  and  chattels,, 
rights  and  credits,  which  were  of  William  Yape  of  Atcham,  in 
the  county  oS  Salop  gent  lately  deceased,  who  died'intestatef 
as  it  is  said,  in  the  custody  of  the  marshal,  &c.,  of  a  plea  o 
debt;  and  there  are  pledges  of  prosecution,  to  wit,  John  Doe 
and  Bichard  Eoe;  which  said  bill  follows  in  these  words,  to. 
wit ;  Sahpf  to  wit,  Thomas  Hancocke  gent.,  being  one  of  the         * 
attornies  of  the  court  of  our  lord  the  king  before  the  king  him- 
self, according  to  the  liberties  and  privileges  for  such  attornies 
from  time  whereof  the  memory  of  man  is  not  to  the  coptrary 
used  and  approved  of  in  the  same  court,  present  here  in 
court  in  his  proper  person, ,  compkins  of  Bichard  Prowd  ad- 
ministrator of  aH  find'  singular  the  goods  and  chattels,  rights 
and  crecEts,  which 'were  of  William  Yape  of  Atcham^  in  the 
county  of  iSsfop,  gent,  lately  deceased,  who  died  intestate,  as 
it  is  said,  being  in  the  custody  of  the  marshal  of  the  marshalsea 
of  our  lord  the  king  before  the  king  himself,  of  a  plea  that  he 
render  to  him  40/.,  of  lawful  money  of  England^  which  he  un- 
jusdy  detains  from  him,  for  this,  to  wit,  that  whereas  the  said 
fVilliam  Yope  in  his  life  time,  to.  wit,  on  the  14th  day  of  &7>- 
tembery  in  the  19th  year  of  the  reign  of  our  lord  Charles  the 
Second,  now  king  of  England^  at  Berrington^  in  the  county 
aforesaid,  by  his  certain  writing  obligatory,  sealed  with  the 
seal  of  him  the  said  William^  and  to  the  courUof  our  said  lord 
the  king  now  here  shewn,  the  date  whereof  is  the  same  day  PnfiH  in 
and  year,  acknowledged  himself  to  be  held  and  firmly  bound  <^*'^"** 
to  the  said  Thomas  in  the  said  40/.  to  be  paid  to  the  same 
Thomas  when  he  the  said  fVilliam  should  be  thereunto  re- 
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Plea. 
ImparUuiee. 


Jtciio  non- 
4  East,  507,506. 
One  Wood  re- 
covered a  judg- 
ment in  C  B. 
against  the  said 
Yope  for  901. 
debt  and  jSOk 


One  derely  rc- 
coTered  a  judg- 
ment in  C.  B. 
against  the  said 


quired :  yet  the  said  William  in  his  lifetime,  and  the  said 
Bichard  after  the  death  of  him  the  said  William^  (altbogh 
often  required,)  has 'not  paid,  nor  hath  either  of  them  paid, 
the  said  40/,  to  the  said  Thomas  Hancocke^  but  to  pay  the  sanoe 
to  him  have  hitherto  altogether  refused ;  and  the  siud  Bichard 
hath  yet  hitherto  altogether  refused  to  pay  the  same  to  die  said 
Thomas^  and  still  reftises,  and  unjustly  detains  it,  to  the  da- 
mage of  him  the  said  Thomas  of  10/. ;  and  therefore  he  pro- 
duces suit,  &c« 

And  now  at  thb  day,  to  wit,  W^dnesdcy  next  after  fifteen 
days  oi  Easier  in  this  same  term,  until  which  day  the  said 
RkhardPnmd  had  leave  to  imparl  to  the  said  bill,  and  then 
to  answer,  &c.  before  our  lord  the  king  at  Westmhulerj  come 
as  well  the  said  Thomas  Hancocke  in  his  proper  person,  as  the 
said  Bichard  Prowd  by  William  WaUham^  his  attorney;  and 
the  same  Richard  defaids  the  wrong  and  injury  when,  &c, 
and  says  that  the  said  Thomas  ought  not  to  have  or  mainlain 
his  said  action  thereof  against  him,  because  he  says  that  one 
John  Woody  one  of  the  attornies  of  the  court  of  our  lord 
the  king  of  the  bench,  heretofore,  to  wit,  in  the  term  of 
St.  Hilary^  in  the  19th  and  20th  years  (1 )  of  the  reign  of  our 
said  lord  the  now  king,  before  Sir  Orlando  Bridgman  koigbt 
and  baronet,  and  his  companions,  then  justices  of  our  said  lord 
die  king  of  the  bench  at  Westminster,  by  the  consideration  of 
the  sapne  court  recovered  (2)  against  die  said  William  Yopc 
in  bis  life  time,  by  the  name  of  William  Yope,  late  ofJkhm 
in  the  county  aforesaid,  gent.,  otherwise  called  William  Yopcy 
oi  Atcham,  in  the  county  oi  Salop,  gent,  as  well  a  certain  debt 
of  20/.  as  305.  which  were  adjudged  to  the  same  Jchn  in  tbe 
same  court  for  his  damages  which  he  had  on  occasion  of  tbe 
detention  of  that  debt  whereof  he  was  convicted,  as  by  the 
record  and  process  thereof,  remaining  in  the  said  court  of  our 
said  lord  the  king  of  the  bench  aforesaid,  at  Westminster  tdote- 
siud,  more  fully  appears.  And  the  said  Bichard  further  saith 
that  one  Thomas  Clevdy,  gent,  heretofore,  to  wit,  in  the  said 
term  of  St.  Hilaryl  in  the  said  19di  and  20di  years  of  ti»e 


(1)  The  plea  is  bad,  unless  it  states 
in  what  term  and  year  of  the  reign,  or 
at  least  of  the  lord,  and  in  what  court 
the  judgment  was  obtained.  I  Mod.  50. 
Jordan  v.  Fatvcett.  S.  C.  1  Sid.  449. 
1  Vent.  76.  2  Keb.  632. 

(2)  This   seems   to    he  the  general 

21 


form  of  pleading  a  judgment  obtains 
against  the  testator  or  intestaU  in  his  We- 
time.  Winch.  Ent.  336.  Clift-  £"^- 
J  62.  pi.  23.  170.  pi.  28.  Lib.  f^^ 
157.  pi.  102.  Lill.  Ent.  117.  See 
1  Wils.  318.  Murray  V.  Wilson.  Arg- 
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reign'  of  our  said  lord  the  now  king,  before  the  said  Sir  Or*    Hancockb 
lando  Bridgman  knight  and  baronet,  and  his  companions,  then  ^^'  Prowd.^ 
justices  of  our  said  lord  the  king  of  the  bench  aforesaid,  at  Yope  looi. 
Westminster  aforesaid,  by  the  consideration  of  the  same  court  ^**  *nd  ^^ 
recovered  against  the  said  William  Yope  in  his  lifetime,  by  die  ^^ 
name  of  Vfllliam  Yope  late  of  Atcham,  in  the  county  aforesaid, 
gent,  otherwise  called  William  Yope^  oi  Atcham^  in  the  county 
of  Salopf  gent  as  well  a  certain  debt  of  100/.  as  505.  which 
were  adjudged  to  die  said  Thomas  Clevely  in  the  same  court 
for  his  damages  which  he  had  on  occasion  of  the  detention  of 
that  debt  whereof  he  was  convicted^  as  by  the  record  and  pro- 
cess thereof  remaining  in  the  said  court  of  our  said  lord  the 
king  of  the  bench  aforesaid,  at  Westminster  aforesaid,  more 
fully  appears.    And  the  said  Bichard  further  saith,  that  the  Tope  wis  in- 
said  William  Yope  in  his  lifetime,  to  wit,  on  the  8th  day  of  ^^Smdi^i&Si 
December^  in  the  15di  year  of  the  reign  of  our  said  lord  the  now 
king,  at  the  town  of  Salqp^  in  the  county  aforesaid,  by  his 
certain  writing  obligatory  (3)  sealed  with  his  seal,  bearing 
date  the  same  day  and  year,  acknowledged  himself  to  be  held 
and  firmly  bound  to  one  Maty  Jones^  widow,  in  160/.  to  be      [  380  1 
pidd  to  the  said  Afai^  when  he  should  be  thereunto  requested; 
which  smd  160/.  at  the  time  of  the  death  of  the  said  William 
Yopey  was  a  true  and  just  debt  (4)  of  him  the  said  WiBianij 

(3)  But  in  pleading  a  judgment  ob-        (4)  It  is  held  not  to  be  necessary  to 

tahied  against  the  executor  himsdff  whe-  aver  that  the  debty  for  which  the  judg- 

ther  on  bond  or  otherwise,  formerly  it  meat  has  been  obtained,  was  a  true  and 

was  sometimes  the  practice,  and  still  is,  just  debt,  although  it  is  usual  to  make 

to  set  out  the  debt  which  is  the  consl-  such  an  allegation  in  the  plea.    For  if 

deration  of  the  judgment  in  the  plea,  as  the  debt  were  not  a  just  one,  the  other 

the  defendant  has  done  in   this   case,  side  may  shew  it  in  the  replication. 

Clift.  160.    pi.  21.    161.    pi.  22.    163.  Cro.    EHz.    471.     Further  y.  Further. 

pi.  24.,   and  other  entries  there  frdm  1  Lev.  200.    Palmer  v.  Lawson.  S.  €• 

page  163—183.    Lill.  Ent  111.   119.  1  Sid.  333.     Carth.  8.     Lake y: Raw. 

158,  159.    However,  in  Co.  Ent  149.  1  Lutw.  662.  Robinson  yCorbett.  1  Str. 

this  allegation  is  omitted^  and  the  plea  410.  Williams  v.  Fooaler.     Skyn.  586. 

held  good  on  demurrer.     It  is  also  For  the  same  reason  an  averment  that 

omitted  in  Co.  Ent  269.     2  Brown's  the  judgment  remains  in  force  seems  un- 

£nt96.  Lib.  Plac  140.  pi.  54.   149.  necessary.  It  is  omitted  in  Winch.  Ent. 

pi.  78.  179.  pi.  135.      And  in  1  Lutw.  266.   2  Brown.  Ent.  89.  92.  and  in  tlie 

662.  Robinson  v.  Corbett,  an  objection  opinion  of  LvtvoUch    is    unnecessary, 

was    taken    that    this    allegation  was  1  Lutw.  450.    Bell  v.  Bolton;  though 

omitted  in  that  case :    but  the  court  the  majority  of  the  court  thought  the 

over-ruled  the  objection,  and  held  it  want  of  it  a  good  exception. 

not  necessary  to  be  stated. 

Si  2 
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Hancocke  versus  Prowd. 


Hancocrk 
T7.  Prowd. 


Jones  sued  out 
an  original 
against  the  de- 
fendant to  re- 
cover the  said 
debt. 


Declaration 
thereon. 


and  was  due  and  unpaid  to  the  said  Maty :  whereupon  the 
said  Mart/i  for  the  recovery  of  the  said  160/.  after  the  death 
of  the  said  William  Yope^  to  wit,  on  the  Sd  day  of  Aprils  in 
the  20th  year  of  the  reign  of  our  said  lord  the  now  king,  sued 
out  of  the  court  of  chancery  of  our  said  lord  the  king  (the  said 
chancery  then  being  at  Westminster  aforesaid)  a  certain  ori- 
ginal writ  of  our  said  lord  the  king  against  him  the  said 
Richard^  as  administrator  of  the  goods  and  chattels  which 
were  of  the  said  William  Yqpcy  by  the  name  of  Richard  Praad, 
late  of  the  town  of  Sahp^  in  the  county  aforesud,  draper,  ad- 
ministrator of  the  goods  and  chattels  which  were  of  William 
Yope,  gent,   who  died  intestate,  &c.  lately  called  WUliam 
Yope^  of  Atcham^  in  the  county  of  Salop^  yeoman,  of  a  plea 
of  debt  on  demand  of  the  said  160/.,  to  the  then  sheriff  of 
Salop  directed ;  by  which  said  writ  our  said  lord  the  now  king 
commanded  the  said  then  sheriff  of  Salop  that  he  should  com- 
mand the  said  Richard  that  justly  and  without  delay  he  should 
render  to  the  said  Mary  the  said  160/.  which  he  then  detained 
from  her,  as  she  said ;  and  unless  he  did  so,  and  the  said  Mary 
should  make  the  said  sheriff  secure  of  prosecuting  her  claim, 
then  the  said  sheriff  should  summon  by  good  summoners  him 
the  said  Richard  that  he  should  be  before  the  justices  of  our 
said  lord  the  king  at  Westminster  aforesaid,  from  the  day  of 
Easter  in  one  month  then  next  following,  to  shew  wherefore  he 
had  not  done  it,  and  that  he  should  have  then  there  the  sum- 
monses  and  that  Writ,  &c.     At  which  day,  to  wit,  in  one 
month  from  the  day  of  Easter^  before  the  said  Sir  Orlando 
Bridgman  knight  and  baronet,  and  his  companions,  then  jus- 
tices of  our  said  lord  the  king  of  the  bench  aforesaid,  at  West- 
minster  aforesaid,  came  as  well  the  said  Mary  by  James  Robins 
then  her  attorney,  as  the  said  Richard  by  Thomas  Mansfield 
then  his  attorney ;  and  the  then  sheriff  of  Sb/lop,  to  wit,  Robert 
Otoeyr  esquire,  then  and  there  returned  to  the  said  justices  that 
the  said  Maiy  had  found  to  him  the  said  sheriff  pledges  of 
prosecuting  her  writ  aforesaid,  to  wit,  John  Doe  and  Richard 
Roey  and  that  he  the  said  Richard  had  not  any  thing  in  his 
bailiwick  whereby  he  could  be  summoned:  whereupon  the  said 
Mary,  declaring  against  him  the  said  Richard  upon  her  said 
writ,  by  her  said  attorney  said,  that  whereas  the  said  William 
in  his  lifetime,  to  wit,  on  the  said  8th  day  of  December  in  the 
said  15th  year  of  the  reign  of  Charles  the  Second  now  king  of 
England^  &c.,  at  the  town  of  Salop  aforesaid,  by  his  s^d  writ- 
ing obligatory  had  acknowledged  himself  to  be  held  to  the 
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said  Mary  in  the  said  160/.,  to  be  paid  to  the  said  Mary  when    Hancocke 
he  should  be  thereunto  requested :  yet  the  said  William  in  his  ^^'  ^^Q^^*  ^ 
lifetime,  and  the  said  Richard  ader  the  death  of  him  the  said 
William^  (to  which  said  Richard  administration  of  all  and  sin- 
gular the  goods  and  chattels  which  were  of  the  said  William      [  331  ] 
at  the  time  of  his  death,  after  the  death  of  him  the  said  Wil^ 
liam^  at  the  town  of  Salop  aforesaid,  was  in  due  manner  com- 
mitted,) although  often  required,  had  not  rendered  the  said 
160/.  to  the  said  Mary^  but  had  refused  to  render  the  same  to 
her;  and  the  said  Richard  did  then  refuse,  to  render  the  same 
to  her;  and  unjustly  detained  the  same;  wherefore  she  then 
said  that  she  was  worse,  and  had  damage  to  the  value  of  20/. 
and  thereof  she  brought  suit,  &c. ;  and  she  then  brought  there 
into  court  the  said  writing  obligatory,  which  testified  the  said 
debt  in  form  aforesaid,  the  date  whereof  was  the  day  and  year 
abovesaid,  &c.     And  the  said  jR/cAar^  by  his  attorney  did  theii  pica, 
defend  the  wrong  and  injury  when,  &c. ;  and  the  said  attorney  - 
said  that  he  was  not  informed  by  the  said  Richard  his  master  nonfuU  infor- 
of  any  answer'  to  be  given  for  the  said  Richard  to  the  said  ««»'«"• 
Mary  in  the  said  suit,  and  said  nothing  else  thereto ;  whereby 
the  said  Maty  remained  against  the  said  Richard  thereof  un- 
defended.  Therefore  it  was  then  considered  by  the  said  court  judgment 
that  the  said  Mary  should  recover  against  the  said  Richard  her  J^*'  ^'^  ^®" 
said  debt,  and  her  damages  on  occasion  of  the  detention  of 
that  debt  to  sixty  shillings,  by  the  said  court  there  adjudged 
to  the  said  Mary  with  her  assent,  to  be  levied  of  the  goods  and 
chattels,  which  were  of  the  said  William  at  the  time  of  his 
death,  being  in  the  hands  of  the  said  Richard  to  be  adminis- 
tered, if  he  have  so  much  thereof;  and  if  he  have  not,  then 
the  said  damages  to  be  levied  of  the  proper  goods  and  chattels 
of  the  said  Richard;  and  that  the  said  Richard  should  then  be 
in  mercy,  &c.  as  by  the  record  and  process  thereof,  remaining 
in  the  said  court  of  our  said  lord  the  king  of  the  bench  afore- 
said at  Westminster  aforesaid,  more  fully  appears.  (5)    And  the  Yope  indebted 
said  Richard  further  saith,  that  the  said  mUiam  Yope  in  his  ^n^'^^oJj,. 
lifetime,  to  wit,  on  the  28th  day  oijune  in  the  19th  year  of 
the  reign  of  our  said  lord  the  now  king,  at  Wellington  in  the 


(5)  The  present  form  of  pleading  a  such  a  term  and  year  of  the  reign,  in 

judgment  obtained  against  an  executor,  the  court,  &c.  impleaded  the  defendant 

18  to  omit  stating  the  nature  of  the  debt,  as  executor,  &c.  in  a  certain  plea,  &c. 

the  suing  out  of  the  original,  and  the  then  and  there  declaring  (so  setting  out 

plea,  as  is  done  in  this  entry ;  but  in-  the  whole  declaration ;)  and  such  pro^ 

stead  thereof,  to  allege  that  A.  B.  in  ceedings  were  thereupon  had  in  the  said 

Ss  S 
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Hancocks  counQr  aforesaid^  by  his  certain  writing  obligatory  sealed  with 

V.  Phowd>^  |jig  3^31  bearing  date  the  same  day  and  year,  became  hdd  and 

'  bound  to  one  Jane  Orion  spinster  in  lOOZ.  to  be  paid  to  ihe 

said  Jane  when  he  should  be  thereunto  required;  which  said 

100/.  at  the  time  of  the  death  of  the  said  William  was  a  true 

and  just  debt  of  him  the  said  William  and  was  due  and  unpaid 

Oiton  mied  the  to  the  said  Jane;  whereupon  the  said  Jane^  after  the  death  of 

M?^!  S  to  the  said  William^  to  wit,  in  the  term  of  Easter  in  die  20th  year 

FMOTcr  Uw  Mid  of  the  reign  of  our  said  lord  the  now  king,  came  into  the  court 

of  our  said  lord  the  king  before  the  king  himself  here,  to  wit, 

at  Westminster  aforesaid,  by  Thomas  Jones  then  her  attorney,  and 

brought  into  the  said  court  of  our  said  lord  the  king  then  here 

her  certain  bill  against  him  the  s^d  Richard^  as  administrator 

'    of  the  goods  and  chattels  which  were  of  the  said  JViUiam  Y(jp^ 

by  the  name  of  Richard  Prawd  administrator  of  all  and  stogn- 

lar  the  goods  and  chattels,  rights  and  credits,  which  were  of 

William  Yape  deceased,  lately  called  William  YopectAtdum 

in  the  coun^  of  Salop  gent,  deceased,  in  the  custody  of  the 

marshal,  &c  and  then  and  there  found  pledges  of  prosccutii^ 

her  said  bill,  to  wit,  John  Doe  and  Richard  Roe ;  by  which  srid 

Declaration  Mi  bill  the  said  Jane  complained  of  the  said  Richard  Prowdj  as 

"**•  administrator  of  the  goods  and  chattels,  which  were  of  the  said 

William  Yope,  by  the  name  of  Richard  Prawd  adniinistrator 

of  all  and  singuUr  the  goods  and  chattels,  rights  and  credits^ 

which  were  of  William  Ycpe  deceased,  lately  called  WiBM 

Yope  ofAtcham  in  the  county  o(Salqpf  gent,  deceased,  then 

being  in  the  custody  of  the  marshal  of  the  marshalsea  of  oor 

lord  the  king  before  the  king  himself,  of  a  plea  that  he  shooH 

render  to  her  1 00/.  of  lawfid  money  of  England  which  he  thca 

unjustly  detained  from  her,  for  this,  to  wit,  that  whereas  the 

said  mUiam  Yope  in  his  lifetime,  to  wit,  on  the  said  28lbday 

court,  that  the  said  A*  B.  recovered    judgment  in  this  case)..    See  I  Lut** 
judgment,  &c.  (in  the  language  of  the    446,  447.    Lill.  Ent.  159.  HI*  M 

[o]  The  present  form  of  pleading  a  or  that  it  was  obtained  before  the  ««• 

judgment  recovered  againat  an  execu-  cuter  had  notice  of  the  specialty^^ 

tor  to  an  action  oh  simple  contract  is  on  which  the  action  is  brought:  »'' 

merely  to  state  the  nature  of  the  action  1  T.  R.  690.   Saxoyer  v.  Mercer,  it  *»• 

on  which  the  judgment  was  recovered,  held  in  ,an  action  on  a  bond,  tbatsp 

with  a  taliter  processum  est :  but  where  of  judgment  confessed  by  the  ^^^ 

the  action  is  on  a  specialty,  it  is  necea-  to  a  simple  contract  creditor  was 

sary  to  show  either  that  the  judgment  without  averring  that  the  executor 

pleaded  was  recovered  on  a  specialty,  no  notice  of  the  bond. 
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otJuriCf  in  the  said  19th  year  of  the  reign  of  our  lord  Charles  Hancocke 
the  Seoond  now  king  of  Englandj  &c.  at  Wellington  in  the  said  ,^'^*^^"^ 
county  by  hi3  certain  writing  obligatory  sealed  with  the  seal 
of  him  the  said  William  in  his  lifetiine,  and  to  the  court  of  our 
said  lord  the  now  king  then  here  shewn,  the  date  whereof  is 
the  same  day  and  year,  had  acknowledged  himself  to  be  held 
and  firmly  bound  to  the  said  Jane  Orion  in  the  said  100/.  to  be 
paid  to  the  said  Jane  when  he  should  be  thel^unto  required ; 
yet  the  said  William  Yope  in  his  lifetime,  or  the  said  Richard 
Prawd  after  the  death  of  him  the  said  William  Yope,  (although 
often  required,  &c.)  had  not  then  paid  the  said  100/.  to  the 
said  Janef  but  to  pay  the  same  the  said  William  in  his  lifetime, 
and  the  said  Richard  after  the  death  of  him  the  said  Williatn 
Yopcj  had  until  then  altogether  refused,  and  the  said  Richard 
then  reftised  to  pay  and  unjustly  detained  the  same,  to  the  da- 
mage of  her  the  said  Jane  of  20L  and  therefore  she  brought 
suit,  &C.      And  the  said  Richard  Prowd  by  Johfi  Warier  then  Fles, 
his  attorney  came  and  defended  the  wrong  and  injury  when, 
&c.  and  then  said  that  he  could  not  deny  the  said  action  of  could  not  deny 
the  said  Jane^  nor  but  that  he  owed  to  the  said  Jane  the  *'**^*' 
said    100/.    in  manner  and    form    as    the   said  Jane  had 
above  complained  against  him.    Therefore  it  was  then  and  Judgment. 
there  considered  by  the  said  court,  tliat  the  said  Jane  should 
recover  against  the  said  Richard  her  said  debt,  and  also  ^51. 
for  her  damages  which  she  had  sustained  as  well  on  occasion 
of  the  detention  of  that  debt,  as  for  her  costs  and  charges  by 
her  about  her  suit  in  that  behalf  expended,  adjudged  to  the 
said  Jane  by  the  said  court  of  our  said  lord  the  now  king  here 
with  her  assent,  to  be  levied  of  the  goods  aiid  chattels  which 
were  of  the  said  William  at  the  time  of  his  death  in  the  hands 
of  the  said  Richard  to  be  administered,  if  he  should  have  so 
much  in  his  hands,  and  if  he  should  not  have  so  much  in  his 
hands,  then  the  said  damages  to  be  levied  of  the  proper  goods 
and  chattels  of  the  said  Richard^  and  that  the  said  Richard 
should  then  be  in  mercy,  &c.  as  by  the  record  and  process  there- 
of remaining  in  the  said  court  of  our  said  lord  the  king  before 
the  king  himself  here,  more  fiilly  appears:  which  said  several 
judgments  so  as  aforesaid  given  do  yet  remain  in  their  full 
force  and  eflfett,  not  in  the  least  reversed  or  annulled  or  satis-      [  333  ] 
fied.     And  the  said  Richard  further  saith,  that  the  said  Wil^  Pleads  a  re. 
Ham  Y<:>p^  in  his  lifetime,  to  wit,  on  the  8th  day  of  c^n^  in  ?"*' *]^li5f' 
the  14th  year  of  the  reign  of  our  said  lord  the  now  king,  at 
Berrington  aforesaid  in  die  county  of  Salopy  for  his  true  and 
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Hancocki 

V*  Prowd. 

V        .        / 


that  defendant 
has  no  goods 
ezcxpt72L 
which  he  ic- 


See  2  Sound. 
S16.  note  (1). 


and  except 
goods  to  the 


just  debt,  by  his  certain  writing  obligatory  sealed  witb  his  seil 
bearing  date  the  same  day  and  year,  acknowledged  himself  (o 
be  bound  to  the  said  Richard  in  160/.  to  be  paid  to  the  said 
Richard  when  he  should  be  thereunto  required;  and  the  said 
WiUiam  in  hb  lifetime  satisfied  the  said  Richard  of  7^  12i. 
thereof,  and  152/.  Ss.  residue  of  the  said  160/.  were  dae  and 
unpaid  to  the  said  Richard  at  the  time  of  the  death  of  the  said 
WiUiam.  (6)     And  the  said  Richard  iartlier  saith,  that  he badi 
fully  administered  all  the  goods  and  chattels  which  wereof  the 
said  William  at  the   time  of  his   death,    and  that  he  has 
no  goods  or  chattels  which  were  of  the   said   WiBiam  at 
the    time    of    his    death     in    his    hands    to    be   adminis^ 
tered,   nor   had   on   the   day    of  exhibiting    the  said  bill 
of  the  said  Thomas  nor  ever  since^   except   goods  and  chat- 
tels to  the  value  of  72/.  which  he  the  said  Richard  retains 
in  his  own  hands  towards  satisfying  himself  the  said  152A  &. 
due  and  owing  as  aforesaid  to  the  said   Richard  fixwi  die 
said  William  at  the  time  of  his   death,    and   except  other 
goods  and  chattels  to  the  value  of  one  hundred  pounds  (7) 


(6)  It  is  held  to  be  optional  in  an 
executor  either  to  plead  a  retainer  of  a 
debt  due  to  him,  (which,  it  is  to  be 
observed,  must  be  a  debt  of  an  equal 
degree  with  the  debt  for  which  the  ac- 
tion is  brought,  in  order  to  entitle  the 
executor  to  retain  it  all,)  or  give  it  in  evi- 
dence on  the  plea  o£plene  administravit, 

1  BrownL  75.  BondY.  Green.  S  Burr. 
1880^1385.      Plumer  v.  Marchant. 

2  Black.  Rep.  965.  Loane  v.  Casey,  [h] 
But  it  is  not  necessary  for  the  executor 
to  aver  that  the  bond  was  given  to  him 

Jbr  a  just  and  true  debt,  any  more  than  in 
the  case  of  a  bond  to  a  third  person, 
ante,  3S0.  note  (4).  [c] 

(7)  It  seems  to  be  necessary  to  state 
some  certain  sum  in  the  plea,  or,  at 
least,  to  say  to  the  value  of  the  debts 
aforesaid :  for  to  plead  generally,  **  ex- 
**  cept  goods  and  chattels  which  do  not 
**  amount  to,  or  which  are  not  sufficient 


**  to  satisfy  the  debts  aforesaid,  oroot 
"  ultra  what  will  satisfy,"  or  to  the  like 
eiFect,  is  held  to  be  insufficient  for  the 
uncertainty.  9  Rep.  109,  110^  Trt- 
sham's  case,  1  Roll.  Abr.  922  (^ 
pi.  2,  «.  Vaug.  104.  Edgcomb  v.  D«. 
Doc.  Plac.  61.  170,  171.  1  Sid.  210. 
Davage  v.  Davage.  The  form  of  the 
plea  on  this  point  may  be  seen.  Lib. 
Plac.  140.  pi.  54.  150.  pL  78.  !». 
pi.  135.,  in  which  last  entry  it  isalM 
to  be  to  the  value  of  the  debt,  Ac  Lw- 
Ent.  1 12.  But  the  omission  of  steting 
a  certain  sum  is  mere  form  neither  ma- 
terial nor  traversable.  1  Salk. 
Parker  v.  Atjield.  For  if  the  executor 
plead  a  judgment  obtained  against  him 
for  100/.  and  that  he  has  not  piodsy  ex- 
cept to  the  value  of  5/.  and  the  plaw- 
tiff  proves  that  he  has  lOtV-.  1^ 
gains  nothing ;  for  the  substance  oHW 
plea  is,  that  the  executor  has  no^**^ 


\h]  So  on  a  plea  of  plene  adminis^ 
travit  he  may  show  that  he  retains  a 
sum  of  money  for  the  expenses  of  ad* 
ministration  to  which  be  had  made  him- 


self liable.  2  Stark.  528.  («««»  ^*  *"' 

ther.  VfMS* 

[c]  6  T.R.  550.  Pii^rd  v.^a««^ 

S.P. 
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Hancocke 

V.  Prowd. 


which  are  charged  with  and  bound  to  the  eitecutions  of  the 

said  several  judgments  above  pleaded ;  and  this  he  b  ready 

to    verify:     wherefore    he    prays   judgment    if    the     said  value  of  lool. 

Tkomas  Hancocke    ougrht*   to    have   or   maintain   his    said  'ijWchare 

•  duuTffed  with 

action  thereof  against  him,  &c.   with  this,  that  he  the  said  the  said  aerend 
Richard  will  verify  (8)  that  the  said  »?«ia/»   Yope  in   the  ju^^gments. 


what  will  satisfy  the  judgment;  and 
conaequently  the  omission  is  but  form, 
and  cannot  be  taken  advantage  of  upon 
a  general  demurrer.  Hob.  133.  Moon  v. 
Andretoes,  If  the  truth  be,  that  the  ex- 
ecutor has  not  sufficient  to  satisfy  the 
debts  of  record  pleaded  by  him,  he 
'  Ought  to  state  truly  what  goods  he  has, 
namely,  to  the  value  of  a  certain  sum 
which  is  not  sufficient  to  satisfy  these 
debts.  1  Roll.  Abr.  922  (K),  pi.  4. 
9  Rep.109  b.  Tresham's  cftse.  In  I  Vent. 
354.  Page  v.  Denion^  and  I  Salk.  312. 
it  is  recommended  to  executors,  who 
plead  judgments  and  other  debts  with 
penalties,  to  shew  honestly  how  much  is 
really  due  upon  them,  which  would 
save  many  suits  in  Chancery.  But  in 
2  Str.  1028.  Bank  of  England  v.  Mo- 
rice.  S.  C.  Cases  temp.  Hardw.  219., 
where  the  executor  pleaded  several 
bonds  due  from  the  testator,  and  set  out 
the  sums  in  the  conditions  of  them,  the 
court  were  of  opinion,  that  at  law  the 
penalties  are  the  debts  as  to  those  bonds 
where  the  days  of  payment  are  past  and 
the  bonds  of  course  forfeited,  and  on 
the  issue  of  what  is  due  must  cover  so 
much  assets  [cf] ;  but  with  regard  to 
those  bonds  where  the  days  of  payment 
were  not  then  come,  the  sums  in  the 
conditions  were  the  debts,  and  the 
assets  can  only  be  covered  for  them ; 
for  the  executor  may  save  the  penalty 
by  payment  of  the  less  sums  at  the 


times  specified  in  the  conditions,  and  iF 
he  do  not,  it  will  be  a  devastavit  in  him, 
if  he  have  assets.  And  the  setting  out 
of  the  conditions,  whereby  the  nature 
of  the  bonds  will  appear,  which  the  cre- 
ditor cannot  otherwise  know  but  by 
filiog  a  bill  for  a  discovery,  and  which 
he  must  often  do  if  the  penalties  only 
are  pleaded,  will  satisfy  the  expression, 
'*  that  pleading  trtdy  nnotdd  prevent 
**  many  suits  in  Chancery,** 

(8)  This  averment  is  not  material, 
and  is  now  omitted.  Lill.  Ent.  120. 
An  executor  is  bound  to  plead  a  debt 
of  a  higher  nature  in  bar  of  an  action 
brought  against  him  for  a  debt  of  an  in- 
ferior nature  and  riens  ultray  if  he  has 
not  assets  for  both,  though  the  debt  was 
not  payable  until  after  the  death  of  the 
testator,  as  in  case  of  a  bond  conditioned 
to  pay  a  sum  of  money  on  a  day  which 
did  not  happen  until  after  his  death ; 
3  Ley.  114.  Britton  v.  Batthurst;  Ibid. 
57.  Lemun  v.  Fooke :  otherwise  it  will 
be  an  admission  of  assets  to  satisfy  both 
debts.  1  Salk.  310.  Rock  y.  Leighton. 
.  Where  debts  are  of  an  equal  degree,  the 
executor  may  prefer  any  one  creditor, 
unless  a  suit  has  been  commenced 
against  the  executor  and  he  has  notice 
of  it,  in  which  case  he  may  confess  a 
judgment  to  another  and  plead  it  in  bar 
ofthe  first  suit.  1  Sid.  21.  Blundivelly. 
LoverdelL  Vaugh.  95.  Edgcomb  v. 
Dee.  [e]    Nay,  it  has  been  held,  and  it 


Id]  5  T.  R.  307.  Chx  v.  Joseph,  S.P. 

[e]  And  see  post,  vol.ii.  p.  50  a. 
note.  But  this  judgment  must  be  con* 
£ned  to  the  sum  due  to  that  other  indi- 


vidually ;  for  he  cannot  confess  a  judg- 
ment to  one  creditor  as  trustee  for  a 
large  body  of  creditors  and  plead  it  in 
bar  to  the  first  suit,    1  M.  &.  S.  395. 


333  b  Hancocke  versus  Prowll 

Hancocks   said   bill  of  the  said  Thomas  above  named  intealitei  and 
i;,Prowp.^  ^  g^id  tmiam  Yope  in  the  reooids  of  the  said  seven] 
'  judgments  above  pleaded  named  intestate,  were  one  and  the 

same  person,  and  not  another  or  difierent,  and  that  he  die 
said  Bichard  Prawd  above  in  the  said  plea  named  admiois- 
trator,  and  the  smd  Bichard  Prawd  in  the  two  judg- 
ments last  pleaded  named  adminbtrator,  are  one  and  the 
same  person,  and  not  another  or  diflferent,  &G. 
Bflpliooioii.  And  the  said  T^wmas  Hancodke  saith,  that  he^  by  say  thing 

by  the  said  Bichard  Prawd  above  in  pleading  allied,  ought 
not  to  be  barred  from  having  his  said  action  thereof  agaiost 
him,  because,  as  to  the  said  judgment  against  the  said  fffta 
Ycpe  in  his  lifetime  at  the  suit  of  the  said  Jclin  Woodixm 
Frowd pud       pleaded,  he  thesaid  Thomas Hancocke  says  that  thesaidiUd- 
lY ibn  1^^  ardPrawdj  aRer  the  death  of  the  sud  William  Yope,  andaftcr 
tionoftiiejudg.  administration  of  the  said  goods  and  chaltds  committed  to  the 
^SL^**    said  .BfcAtfr*  to  wit,  on  the  20th  day  of  Orfoi^r  in  the  20th 
[  SS4  ]     7^^  of  the  reign  of  our  said  lord  the  now  kin^  at  Serrn^ 
afonssaid  in  the  county  aforesaid,  paid  to  the  said  cAris  Wood 
iil.  105.  in  full  satisfaction  and  discharge  of  the  slid  ddx 
and  damages  by  the  said  John  Wood  so  as  aforesaid  recovered 
against  the  said  William^  and  of  the  saidjudgmentsoasaibre- 
which  Woodre.  said  had  and  obtained  for  the  same;  which  said  12L  10s. the 
y^fr.^        said  John  Wood  then  and  there  had  and  reo^ved  from  the  aii 
^S^'tT^-      ^^*^**  /Vottrf  m  full  satis&dion  and  dischavge  of  4e»il 
kMetfaTdT-'      debt  and  damages  by  him  the  said  JM»  Wood  so  bb  iSonffH 
^l^tddddbi      'c«overed,  and  of  the  same  judgment  had  and  obtained  » 
andcosci,  or      aforesaid  for  the  same;  and  then  and  there  and  often  t6^' 
^j£^^^  wards  was  ready,  and  offered  to  release  the  said  lUchardb0 


seeaaavery  properly  so,  that  if  an  exe«  last  action  plene  adrnmitiravi  exc^ 

curor  pleads  plcneadminisiravU,  except  the  same  sum*  and  as  to  that  sua  vi» 

a  certain  sum  which  he  specifies,  and  he  had  confessed  it  in  the  otberacboot 

another  action  is  brought  against  him  for  he  has  done  every  thing  irhich  v  lo 

before  the  plamtiff  in  the  former  action  his  power  to  do,  and  thejiu^p'^^^ 

has  had  judgment  of  the  assets  con«>  act  of  the  court.    DougL  4^&  ^^ 

fessed,  the  executor  may  plead  to  the  Waters  v.  Ogden. 

TolpM  V.  WMs,  notwithstanding  the  1  M.&  S.  408.  in  not.    After  ple«*«5 

dictum  of  Lawrence  J.,  in  4  East,  9.  the  general  issue  to  the  first  actiootoe 

Meux  qui  tarn  v.  Howell,     It  is  not  ne-  executor  may  confess  a  judg0^ 

cessary  that  process  should  be  taken  another  creditor  and  plead  it^^^ 

out  by  the  creditor  to  whom  judgment  rein  continuance.  5Taunt.e65.  iw«*^* 

is   confessed.    Mackreth   v.  Jacksonf  Nicholson*  I  Marsh.  280.  S.  C 
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the  said  debt  ami  damages^  or  to  acknowledge  sadsfiictioii 
thereof  in  the  said  court  of  our  said  lord  tlie  king  of  the  bendi 
aforesaid^  at  the  diarges  of  the  said  Biduard  s  but  the  said 
lUdmrd  deoeitfiiUy»  and  with  the  intention  to  (9)  defraud  and 
deceive  htm  the  said  Thomas  Htmcocke  of  his  said  true  and  just 
debt,  bath  hitherto  deferred,  and  still  defers,  procuring 
acknowledgment  of  satis&ction  to  be  entered  of  the  said  debt 
and  damages  by  the  said  John  Wood  as  aforesaid  recovered 
i^[idnst  him  the  said  lUckardf  or  to  be  rdeased  therefix>in,  and 
still  permits  the  said  judgment  thereon  to  remain  in  force  and 
vigour  to  the  intent  aforesaid;  and  this  he  is  ready  to  verify. 
And  as  to  the  said  judgment  so  as  aforesaid  obtained  by  the 


HANcoo^a 
V*  Prowd. 

lliereof  in  die 
Mid  Goinrty  Init 
defendMit  d^ 
ferndprocuring 
sdmowledg- 
mentofntufiK- 
tion  to  be  eal0r- 
ed,  widi  an  in- 
tent to  defraud 
plaintiff. 


(9)  These  words,  "  that  defendant 
<^  defers  procuring  acknowledgment  of 
^<  satisfaction^  with  the  intention  to  de- 
**  fraud,"  are  the  material  part  of  the 
replication ;  and  it  seems  llie  payment 
of  the  money  in  satisfiiction  is  oaly  in- 
ducement and  not  traversable.  Sir  W. 
Jones,  92*  5th  Resolution.  Vealev* 
Gaiesdon,  Latch,  111.  Beamonfs  case. 
Hard.  70.  Arg.  And  the  defendant 
is  bound  to  traverse  the  fVaud ;  1  Ld. 
Raym.  678.  Parier  v.  Atfidd;  but  he 
is  at  Kberty  either  to  travetse  that  each* 
particuhur  judgment  pleaded  was  kept 
on  foot  by  fmud,  or  to  include  all  the 
judgments  pleaded  in  one  general  tra^ 
verse.  Garth.  195.  Beake  v.  Kent.  S.  C. 
4  Mod.  64.  Where  a  judgment  is  ob- 
tained against  an  executor  by  covin, 
but  for  a  just  debt,  the  creditor  cannot 
avoid  the  judgment  by  alleging  that  it 
was  obtained  by  covin  to  defraud  him. 
Sir  W.  Jones,  9^  Sd  Resolution.  1  Str. 
410.  Williams  v.  Fmxler^  per  Eyre  J. 
Bro.  Executors,  88.  1  Sid.  31. ;  but  if 
the  executor  afterwards  compounds  for 
a  less  sum,  and  does  not  procure  the 
judgment  to  be  discharged,  but  pleads 
it  to  an  action  brought  against  him  by 
another  creditor,  he  may  reply  the 
composition,  and  that  the  judgment  is 
kept  on  foot  by  covin  to  defraud  the 
creditors;  for  nQthmg  shall  be  allowed 


the  executor  but  what  he  acftcaffypays. 
27  H.  8.  6.  pi.  17.,  and  so  are  8  Rep. 
183.  Timer's  case,  and  9  Rep.  108. 
Tresham'i  case.  Sir  W.  Jones,  92. 
4th  Resolution. 

When  the  judgments  or  debts  plead- 
ed by  the  executor  are  u^n  penakieSf  it 
seems  the  right  way  of  replying  is  to 
say  that  the  creditor  would  have  accept- 
ed the  less  sums,  but  the  defendant  either 
would  not  pay  or  had  paid  them,  but 
Jtejp^  the  judgmenis  or  bonds  onjootbg 
J¥aud  mud  eoohtf  and  the  plaintiff^  on 
issue  joined  diereon,  may  give  in  evi- 
dence such  matter  as  will  serve  to  avoid 
the  penakies.  For  if  he  replies  gene- 
rally that  the  judgments  were  for  less 
sums,  and  the  defendant  has  assets  above 
what  will  satisfy  them,  on  the  issue  that 
he  has  not,  the  defendant  has  a  ri^t 
to  insist  on  the  penalHes  as  the  debts. 
8  Lev.  868.  Tompson  v.  Huta.  I  Lutw. 
450»  BM  V.  BoUofif  which  recognizes 
the  case  in  Levins.  Lill.  Ent.  59.  in 
the  margin.  See  the  form  of  the  repli- 
cation, Co.  Ent.  15%  Winch,  179.  245. 
Lib.  Plac.  158.  pi.  103,  104, 105.  Lill. 
Ent.  120,  121.  159.;  but  the  conclu- 
sion to  the  country  at  the  end  of  the 
replication  in  Lill.  Ent.  159.,  is  held 
improper :  see  1  Ld.  Raym.  263.;  see 
postea,  338. 
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Hancocks 

V.  Prowb. 

^ V r^ 

Clevelyacknow- 
ledged  satisfac- 
tion of  the  debt 
and  damaces 
Iby 


Defendant  has 

assets  ultra  what 
will  satisfy  the 
dehtsdueto 
Jones  and 
Orton. 


[  385  ] 


Demurrer. 
CuTui  advitaT€ 


Curia  tJleriut 
•dvUarfi  vulU 


8ud  ITkomas  Cleody  against  tbe  said  William  Yope  in  his  life- 
time, he  the  said  TAomaSj  protesting  that  the  siud  last-men- 
tioned judgment  was  unduly  obtfuned,  and  not  for  any  true  or 
just  debt,  for  plea  he  the  said  Thotnas  Hancocke  saith,  that  the 
said  TTtomas  Cleveh/y  on  the  12th  day  of  Februaty  in  tbe  21st 
year  of  the  reign  of  our  said  lord  the  now  king,  in  the  said 
court  of  our  said  lord  the  king  of  the  bench  aforesaid,  by  Bo- 
bert  Fender  then  his  attorney  appointed  by  special  wamm  to 
him  in  that  behalf,  acknowledged  that  he  was  satisfied  rfthe 
debt  and  diuni^es  aforesaid  by  the  said  Thomas  Clevely  as  afore- 
said recovered  against  the  said  William  Yope  in  his  lifetime, 
as  in  the  same  court  it  sufficiently  appears  of  record ;  and 
this  he  is  likewise  ready  to  verify,  &c.     And  the  said  Thcms 
Hancocke  further  saith,  that  tbe  said  A/cAcar^f  on  the  day  of  ex- 
hibiting the  said  bill  of  him  the  said  Thomas  Hancocke^  to  wit, 
on  Wednesday  next  after  fifteen  days  of  Easter  in  tbe  20th 
year  of  the  reign  of  our  said  lord  die  now  king,  had  divers 
goods  and  chattels  which  were  of  the  said  William  Yc^atthe 
time  of  his  death  in  his  hands  to  be  administered,  to  the  valoe 
of  the  debt  of  him  the  said  Thomas^  over  and  above  goods  and 
chattels  sufficient  to  satisfy  the  said  Mary  Jones  and  Jam 
Orton  of  their  said  several  debts  and  damages  by  then  so 
as  aforesaid  recovered  against  the  said  Richard^  and  over  and 
above  goods  and  chattels  sufficient  to  satisfy  the  said  Bichard 
of  the  said  152/.  85.  of  the  said  proper  debt  of  him  the  said 
Richard  due  as  aforesaid,  whereof  he  could  satisfy  the  said 
Thomas  Hancocke  of  the  said  debt;  to  wit,  at  Benin^ 
aforesaid,  in  the  county  aforesaid ;  and  this  he  prays  mca/ie 
enquired  of  by  the  country ^  &c. 

And  the  said  Richard  Prowd  says,  that  the  plea  aforesaid 
of  the  said  Thomas  Hancocke  above  in  replying  pleaded,  &c 
General  demurrer  and  joinder  in  demurrer. 

But  because  the  court  of  our  said  lord  the  now  king  here  is 
not  yet  advised  of  giving  their  judgment  of  and  upon  the  pre- 
mises, a  day  thereof  is  given  to  the  said  parties  before  our 
lord  the  king  at  Westminster ^  until  Friday  next  after  the  Mo^ 
row  of  the  Holy  Trinity^  to  hear  their  judgment  of  and  upon 
the  premises,  for  that  the  court  of  our  said  lord  the  now  king 
here  thereof  is  not  yet,  &c.  At  which  day,  before  our  Ion! 
the  king  at  Westminster^  came  the  said  Thomas  in  his  proper 
person,  and  the  said  Richard  by  his  said  attorney ;  but  because 
the  court  of  our  said  lord  the  now  king  here  is  not  yet  advised 
of  giving  their  judgment  of  and  upon  the  premises  a  ^7 
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thereof  is  further  given  to  the  itoid  parties  before  our  lord  the    Hancocke 
king  at  Westminster,  until  Monday  next  after  the  Morrow  of  ^'  Pbowd.^ 
St.  Martin,  to  hear  their  judgment  thereof,  &c.  because  the 
court  of  our  said  lord  the  king  here  thereof  is  not  yet,  ftc. 
At  which  day,  before  our  lord  the  king  at  Westminster,  came 
the  said  Thomas  in  his  proper  person,  and  the  said  Richard  by  Judgment, 
his  said  attoraey :  whereupon  all  and  singular  the  said  pre- 
mises being  seen,  and  by  the  court  of  our  said  lord  the  now 
king  here  fully  understood,  and  mature  deliberation  thereofhad,      [  836  ] 
for  that  it  seems  to  the  court  of  our  said  lord  the  now  king 
here,  that  the  said  plea  by  him  the  said  Thomas  in  manner 
and  form  aforesaid  above  in  replying  pleaded,  is  good  and  suf- 
ficient in  law  for  him  the  said  Thomas  to  have  his  said  action 
maintained  against  the  said  Richard ;  therefore  it  is  considered 
that  the  said  Thomas  Hancocke  do  recover  against  the  said 
Richard  Prowd  his  said  debt,  and  also  8/.  for  his  damages 
which  he  has  sustained  as  well  on  the  occasion  of  the  detention 
of  that  debt,  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  adjudged  to  the  said  Thomas 
Hancocke  by  the  court  of  our  said  lord  the  now  king  here  with 
his  assent,  to  be  levied  of  the  goods  and  chattels  which  were  of  ^ 
the  said  William  Yope  at  the  time  of  his  death  in  the  hands  of 
him  the  said  Richard  Praood  to  be  administered,  if  he  have  so 
much  in  his  hands ;  and  if  he  have  not  so  much  in  his  hands, 
then  the  damages  aforesaid  to  be  levied  of  the  proper  goods  and 
chattels  of  him  the  said  RicKard  Prowd.  (10.)     And  the  said 
Richard  Prowd.  in  mercy,  &c. 


(10)  Whenever  the  action  against  an 
executor  or  administrator  can  only  be 
supported  against  him  in  that  character, 
and  he  pleads  any  plea  which  admits  that 
be  has  acted  as  such,  except  a  release 
to  himself  hereafter  noticed,  the  judg- 
ment against  him  must  be,  as  it  is  in  this 
entry,  that  the  plaintiff  do  recover  the 
debt  and  costs,  to  be  levied  out  of  the 
assets  of  the  testator,  if  the  defendant 
have  so  much,  but  if  not,  then  the  costs 
out  of  the  defendant's  own  goods: 
otherwise  the  judgment  will  be  errone- 
ous. As  where  the  defendant  pleads 
non  est  factum  testatoris,  or  a  release  to 
the  testator,  or  payment  by  him,  or  no;» 


assumpsit,  though  these  pleas  admit  as- 
sets; see  Wentw.  Executors,  185,  186. 
1  Salk.  310.  Rock  v.  Leigkton.  I  Atk. 
292.  294.  Ramsden  v.  Jackson,  3  Term 
Rep.  685.  Eroing  v.  Peters^  as  to  the 
former,  and  Robinson's  Ent«  64,  65.,  as 
to  the  non  assumpsit ;  so  where  he  pleads 
fdene  administravit,  and  it  is  found 
against  him.  1  Rol.  Abr.  931.  (D), 
pi.  3.  Wentw.  Ex.  186.  Towns.  2d 
Judgments,  69.  pi.  31.  But  if  the 
judgment  be  entered  de  bonis  propriiSf 
instead  of  bonis  testatoris  si,  &c.  it  is 
considered  as  a  mere  clerical  mistake, 
which  the  court  below  will  amend  on 
motion,  even  after  the  record  has  been 
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remoml  hy  error  and  argument  in  the 
court  of  error.  5  Barr.  2750.  SAofi  v. 
Cqfitif  executor,  [el 

Anciently^  if  it  was  found  by  Terdict 
that  the  executor  bad  anets  sufficient 
to  satisfy  bat  pari  of  the  debt,  the  usual 
practice  of  the  K.  B.  was  to  enter  up 
judgment  for  the  tohok  debt,  but  to 
take  out  execution  only  for  the  sum 
found  by  the  verdict ;  and  if  the  exe- 
cutoir  was  afterwards  possessed  of  more 
assets,  to  sue  out  tLedre/adas  on  the 
judgment.  Bro.  Executors,  S4.  per 
FmMkn.  1  B4>K  Abr.  9^.  (B), 
pi.  1.  Cro.  Eliz.  592.  fVaierhouse  v. 
Wooddreei.  Cro.  Car.  167-  Snape  v. 
Norgate.  TbxA^^lS.  Dorchester ^.Wehb. 
But  in  Cro.  Elia.  S19.  Hargihorpe  v. 
Milfbrthy  the  prothonotaries  of  the 
common  pleas  certified,  that  their  course 
was  not  to  enter  judgment  of  the  tohote 
debt,  but  only  of  so  much  aa  way  found 
to  be  in  the  executor's  hands.  And 
in  Towns.  2d  Judgments,  68.  pi.  29. 
69,  pi.  S2. 70.  pi.  d5.,  there  are  similar 
entries ;  so  in  Wentw.  Ex.  191*  And 
the  same  point  was  determined  by  Lord 
Mansfield  in  Harrison  v.  Beceles,  cited 
S  Term  Rep.  688.  Erving  t.  Peters^ 
where  the  plaintiff,  having  proved  a  debt 
of  80i{.,  took  a  verdict  on  the  non  as^ 
sumpnt  for  the  sum,  and  having  proved 
25/*  assets  unadministered,  he  took  a 
verdict  on  thefJeneadministravii  for  that 
sum  and  judgment  quando,  &c.  for  the 
residue.  See  the  form, of  a  judgment 
quandot  &G.  2  Saund.  216,217.  Nodi  v. 
Nelson.  It  may  perhaps  appear  ques- 
tionable whether  there  is  any  real  dif- 
ference between  the  two  modes  of  prac- 


tice. For  in  the  fanoer  cfte,  Aei 
cutor  wwoofy  bound  to  pay  the  i 
found  by  the  jury.  But  probably  the 
principle  of  the  case  of  Harrisam  v. 
Becdes  will  be  held  to  apply  to  mcMle- 
rate  the  rule,  that  judgment  ahall  be 
given  against  aU  the  executors  who 
join  in  the  plea  of  jdene  adminisirwdt, 
although  the  jury  find  that  one  at  them 
only  has  assets ;  1  Roll.  Abr.  929.  (B), 
pi.  4. :  90  that  perhaps  judgmcot  woidd 
now  be  given  against  him  only,  and  the 
rest  should  go  quit.  For  the  judgment 
is  always  so  entered  when  the  executors 
plead  this'plea  severally  by  several  ai- 
tomies*  Ibid.  pi.  5.  Perhaps  the  form 
of  entering  up  judgment  on  the  two 
issues  of  7wn  assumpsit  by  the  testator, 
and  ofpleneadministravit  by  the  defend- 
ant, to  which  the  plaintiff  replied  that 
the  defendant  had  sMetu  since  ^xksbiiimg 
the  iUlt  agreeable  to  the  idea  suggested 
by  Mr.  Justice  Ashhurstf  6  Term  Rep. 
10,  II.  Mara  v.  Q^inf  where  the  juiy 
find  the  first  issue  for  the  plaintiff,  and  on 
the  second  issue,  that  the  defendant  has 
assets  to  satisfy  only  part  of  the  debt, 
may  not  be  unacceptable,  &c.  **  As 
^<  to  the  first  issue  between  the  said 
"  parties  within  joined  upon  dieir  oath 
«  say,  that  the  within  named  fFiOam 
**  Clarke  in  his  life*ttme  did  under- 
**  take  and  promise  in  manner  and 
**  form  as  the  said  Francis  hath  above 
"  thereof  complained  against  her  the 
<«  said  Marijff  and  they  assess  the  da- 
**  mages  of  the  said  Francis  by  reason 
**.  of  the  i\ot  performing  of  the  said 
^*  promises  and  undertakings,  over  and 
**  above  his  cbsts  and  charges  by  him 


[f  ]  But  the  court  will  not,  afler  a 
lapse  of  six  years,  allow  a  judgment 
for  the  debt  de  bonis  iestaioris,  and 
for  the  costs  de  bonis  iestatoris  et  si  non 
de  bonis  propriiSf  to  be  altered  to  a 
judgment,  generally  de  bonis  testatoris  et 
si  non  de  bonis  propriis,  even  if  the  lat- 


ter be  clearly  the  judgment  to  which 
the  plaintiff  was  entitled :  the  distinc- 
tion being  between  an  alteration  to  dis^ 
chargCf  and  one  to^,  the  personal  li- 
ability of  the  executor.  5  Taunt.  556* 
Burroughs  v.  Stevens^ 
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aboat  his  suit  in  thig  behalf  expeaded 
to  80/.  and  for  those  costs  and 
charges  to  40f.  And  as  to  the  last 
issue  between  the  said  parties  within 
joined,  the  jurors  aforesaid  upon 
their  oath  aforesaid  say,  that  the  said 
Maty,  on  She  day  of  exhibiting  the 
bill  of  the  said  Fronds  in  this  behalf, 
and  since,  had  goods  and  chattels 
which  were  of  the  said  Witliam  at  the 
time  of  his  death  in  her  hands  to  be 
administered  to  the  value  of  40^., 
parcel  of  the  said  damages  above  as- 
sessed, wherewith  she  the  said  Mary 
might  have  satisfied  the  said  Francis 
40^»,  parcel  of  the  said  damages ;  and 
as  to  402.,  residue  of  the  said  da- 
mages that  the  said  Mary^  on  the  day 
of  exhibiting  the  bill  of  the  said 
Francis  in  this  behalf,  or  ever  since, 
had  not  any  other  goods  and  chatteb 
which  were  of  the  said  WMiam  at  the 
time  of  his  death  in  the  hands  of  the 
aaid  Mary  to  be  administered,  where- 
with she  could  have  satisfied  the  said 
Francis  the  said  4tf.,  residue  of  the 
said  damages  so  assessed  as  aforesaid. 
Therefore  it  is  considered  that  the 
said  Francis  do  recover  against  the 
said  Mary  the  said  M.  by  the  said 
jury  in  form  aforesaid  found,  parcel 
of  the  said  damages  of  8(tf •  above  as- 
sessed, and  also  35/.  for  his  costs,  and 


«  charges  of  incroase  by  the  smd  court 
*<  of  our  said  lord  the  king  here  ad- 
«  judged  to  the  said  Francis  with  his 
^*  assent,  which  said  damages  amount 
"  in  the  whole  to  752.,  the  said  cosia 
«<  and  charges,  parcel  of  the  damages 
«  last  mentioned^  amounting  to  37/.,  to 
<*  be  levied  of  the  goods  and  chattels^ 
«  which  were  of  the  said  William^  at 
<«  the  time  of  his  death  in  the  hands 
<<  of  the  said  Mary  to  be  adminislered« 
<<  if  she  hath  so  much  in  her  hands  to 
*<  be  administered,  and  if  not,  then  the 
<*  said  costs  and  chaises  to  be  levied  of 
<*  the  proper  goods  and  chattels  of  the 
**  said  Marys  and  that  the  said  Francis 
**  do  recover  the  said  40/.)  residue  of 
**  the  said  damages  in  form  aforesaid 
"  assessed,  to  be  levied  of  the  good» 
**  and  chattels  which  were  of  the  said 
"  WiUiam  at  the  time  of  his  death, 
*'  cr  tnhich  since  ike  pleading  of  the  said 
**  second  plea  of  the  said  Mary  (6  Term 
*^  Eep^  10.  Mara  v.  Qujpi)  have  come, 
«<  or  aft  any  time  hereafter  shall  come, 
*^  to  the  hands  of  the  said  Mary  to  be 
**  administered.  And  the  said  Mary  in 
«  mercy,  Ac.'*  I/]  Hence  it  appears, 
that  an  executor  ought  not  to  plead  non 
assumpsit  or  other  general  issues  without 
a  good  reason ;  for  if  the  plaintiff  suc- 
ceeds, the  executor  will  be  liable  to  pay 
the  costs  d^6o»»|7rc^rttt.  2Black.Rep. 


[J*]  The  entry  of  the  judgment  in 
this  case  appears  not  to  be  quite  cor- 
rect :  it^  is  apprehended  that  it  should 
be  as  follows :  <^  Therefore,  it  is  consi- 
dered that  the  said  Francis  do  recover 
i^n8tthesaidMisrythesaid40/.  by  the 
said  jury  in  form  aforesaid  found,  parcel 
of  the  said  damages  of  80/.  above  as- 
sessed, together  with  his  costs  and 
charges  by  the  said  jufy  inform  aforC" 
said  assessed^  and  also  35/.  for  his  costs 
and  charges  of  increase  by  the  said 
court  of  our  said  lord  the  king  here  ad- 


judged to  the  said  Francis  with  his  as- 
sent, which  said  damages,  coHs  and 
charges^  in  the  whole  amount  to  77/., 
to  be  levied  of  the  goods  and  chattels 
which  were  of  the  said  WiUiam  at  the 
time  of  his  death  in  the  hands  of  the  said 
Mary  to  be  administered,  if  she  hath  so 
much  in  her  hands  to  be  administered, 
and  if  not,  then  the  said  costs  and 
chsLTges^  parcel  of  the  damages  last  men* 
tionedi  amounting  to  37/-,  to  be  levied 
of  the  proper  goods  and  chattels  of  the 
said  Mary^  and  that,  &c.  &c.'* 
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1275.  Deame  v.  Gtimp,  [g]  It  likewise 
appean>  that  no  costs  are  allowed  on  a 
judgment  of  assets  in  foturo.  [A]  If  any 
assets  should  afterwards  come  into  the 
hands  of  the  executor,  the  creditor 
may  sue  out  a  scire  Jacias  upon  the  judg- 
ment of  assets  injuturo*  Towns.  2d 
Judgments,  68.  pi.  29.  See  the  form 
of  the  $eire  faciaSy  2  Saund.  219. 
Nodi  v.  Nelson.  6  Term  Rep.  1.  Mara 
V.  Qtttn.  Indeed  where  the  executor 
pleads  several  judgments  outstanding, 
and  the  plaintiff  takes  judgment  of  as- 
sets infiitwroy  the  future  assets  shall  be 
in  the  first  place  applied  to  those  judg- 
ments. 1  Salk.  312.  Parker  y.Atfield. 
Hence  there  is  a  difference  as  to  the  fu- 
ture assets  between  a  plea  of  plene  ad' 
niintstravit  generally,  and  special  plea 
of  plene  administraxnt  prater'  judg- 
ments. 

But  where  the  defendant  pleads  **  n^ 


**  unques  execvtor^cr  admimsHmtor^"  or 
a  release /oAffiue^  and  it  is  found  against 
him,  the  judgment  is  that  the  plaintiflT 
do  recover  both  the  debt  and  casts  in  the 
first  place  de  bonis  testatoris  si^  Sfc  et  d 
nonf  Sfc*  de  bonis  propriis.  Bro.  Execu- 
tors, 34.  1  Roll.  Abr.  930.  (C),  pJ.  2. 
8.  933.  pi.  15.  Co.  Ent.  145.  b.  Cro. 
Jac.  648.  BuU  v.  Wheeler.  Ibid.  672. 
Bridgman  v.  Lightfbat.  Wentw.  Execu- 
tors, 184—186.  Towns.  2d  Judgments, 
69.  pi.  33.  ante,  217.  The  reason 
alleged  is,  because  the  executor  cannot 
but  know  these  to  be  false  pleas,  [i] 
But  the  same  reason  seems  equally  to 
apply  to  other  pleas  where  the  judg- 
ment is  difl^rent  The  form  of  the  plea 
of  ne  unques  executor^  and  the  replica- 
tion thereto,  may  be  seen.  East.  Ent. 
322.  a.  329.  b.  pi.  10. 330.  a.  Co.  Ent. 
144.  b.    Lib.  Plac.  427.  pi.  27. 


[g]  According  to  the  modem  cases 
th^  defendant  will  be  entitled  to  ihe  ge- 
neral costs,  although  he  may  have 
pleaded  the  general  issue  and  failed  on 
it,  provided  he  has  pleaded  any  one 
plea  which  goes  to  the  whole  cause  of 
action  and  succeeded  on  it.  See 
4  Taunt.  135.  Hogg  v.  Graham,  where 
the  pleas  were,  the  general  issue,  and 
plen.  adm.  and  the  defendant  suc- 
ceeded on  the  latter :  so  also  1  B.  &  A. 
254.  Edtoards\.  Bethel,  where  the  pleas 
were,  the  general  issue,  ne  unques  exe- 
cutor,  and  plen.  ,adm.  and  the  last 
only  was  found  for  the  defendant. 
8  Taunt.  129.  Ragg  v.  JVelU,  S.  P. 
The  plaintiff,  instead  of  traversing  the 
plea  o^plen,  adm.  in  these  cases,  should 
have  taken  judgment  of  assets  quandof 
and  then  all  the  issues  would  have  been 
found  for  the  plaintiff,  and  he  would 
have  been  entitled  to  the  costs.     In- 


deed, in  12  East,  232.  Hindsley  ▼.  Rus- 
sell, where  the  defendant  pleaded  the 
general  issue,  plen.  adm.  and  pleu*  adm, 
ultra  specialty  debts,  and  tike  -plaintiff 
took  judgment  of  assets  quando  on  the 
last  plea,  he  was  held  to  be  entitled  to 
the  general  costs,  notwithstanding  the 
defendant  bad  a  verdict  on  the  plea  of 
pleti,  adtn.  It  should  seem,  that  in 
order  to  avoid  these  costs,  the  defendant 
ought  to  have  moved  to  withdraw  hb 
two  first  pleas. 

[A]  That  is,  no  costs  as  against  the 
defendant  de  bonis  propriis,  but  they 
are  allowed  de  bon.  test,  Chitty^s  R^ 
p.  629.  note.  De  Tastet  v.  Andrade. 

[t]  But  still,  if  there  be  any  other 
plea  which  goes  to  the  whole  cause  of 
action,  and  is  found  for  the  defendant, 
he  is  protected.  1  B.  &  A.  254.  Ed^ 
toards  v.  BetheL 
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Yope. 

Tr\EBT  upon  bond  by  Hancocke  an  attorney,  against  Promt  s  C.  i  Sid.  429. 
administrator  of  Yope,  upon  a  bond  entered  into  by  ihe  ^^^^^f'^s. 
intestate.     The  defendant  pleads  a  special  plene  administravity  A  replication 
viz.  he  pleads  that  one  Wood  recovered  a  judgment  against  the  ^^p^^S^SIr 
intestate  in  his  lifetime  of  20/.  debt  and  305.  costs,  and  that  judgment 
one  Clevebf  recovered  likewise  a  judgment  for  100/.  debt  and  fendantexe-^ 
505.  costs,  and  that  one  Jones  recovered  likewise  a  judgmeift  t«*or,  and  con- 
agamst  the  defendant  as  administrator  for  160/.  debt  and  costs  ^^er  to  each 
upon  a  bond  entered  into  by  the  intestate,  and  that  one  Orton  ^ISj*^^*^ 
recovered  likewise  a  judgment  against  the  defendant  as  admi-  tbat  he  has 
nistrator  for  100/.  debt  and  costs  upon  another  bond  of  the  ^^J*[^^*^o 
intestate,  and  that  the  intestate  was  indebted  to  the  defendant  country,  is  not-* 
himself  by  bond  in  160/.  which  he  retains,  and  that  he  has  no  ^""^^^^  ^ 
assets  beyond  the  said  bond  and  the  said  several  judgments ;  rigiit,  and  they 
and  this,  &c  :  wherefore,  &c.     The  plaintiff  replies,  «  that  ^^IS^!*  The 
'*  he  by  any  thing  before  alleged  ought  not  to  be  barred  from  motdpUuktumU 
"  having  his  said  action,*'  because,  as  to  Wood's  judgment,  "^H^l^^ 
the  defisndant  has  paid  the  said  Wood  12/.  105.  in  satisfaction  continuance, 
of  the  said  judgment,  and  that  Wood  offers  to  acknowledge  to^tSbie  thne  i«- 
satis&ction :  but  the  judgment  is  kept  on  foot  by  fraud ;"  and  pBcatiom. 
**  this  he  is  ready  to  verify!*     And  as  to  Cleoetjfs  judgment, 
that  satis&ction  is  acknowledged  of  record  ;  ^*  and  this  he  is 
"  ready  to  verify"     And  the  plaintiff  further  says,  that  the 
defendant  has  assets  over  and  above  the  twojudgments  of  Jones 
and  Orfon^  and  over  and  above  his  own  debt  aforesaid :  **  and     [  337  ] 
*'  this  he  prays  may  be  enquired  of  by  the  coufitryJ*     Upon 
which  replication  the  defendant  demurs  generally. 

And  Saundersy  of  counsel  with  the  defendant,  argued  two 
several  times  in  this  term,  that  the  replication  was  insufficient. 
And  he  took  divers  exceptions  thereto:  1.  That  the  replica- 
tion was  double,  because  the  plaintiff  had  avoided  two  of  the 
judgments,  to  wit,  the  judgment  of  Wood  by  fraud,  and  the 
judgment  of  Clevely  by  satisfaction  entered  on  the  record, 
which  are  two  distinct  matters :  and  the  defendant's  plea  be- 
ing an  entire  plea,  if  it  be  avoided  in  any  material  part,  it  is 
avoided  to  all  intents,  and  the  plaintiff  shall  have  a  general 
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Hancocks  judgment  de  bonis  proprits  (1).     And  suppose  that  upon  two 

^t;.  Fhowd.    jssu^  joined  it  should  appear  that  satisfaction  was  acknow- 

leged  upon  Cleveb/s  judgment,  and  that  WoocTs  judgment  was 

not  satisfied  nor  kept  on  foot  by  fraud,  and  so  one  issue  for 


(1)  So  in  2  Saund.  48.  Trethewy  v. 
Acklandf  it  is  said  that  if  the  plea  be 
false  or  bad  in  part,  it  shidl  be  wholly 
set  aside.  So  in  Norton  v.  Harvey^  cited 
in  2  Saund.  50.,  which  was  adjudged  in 
K.  B.y  and  affirmed  in  the  Exchequer 
Chamber,  where  the  defendant  pleaded 
several  judgments  obtained  against  the 
testator,  and  among  others  a  judgment 
against  the  testator  and  one  A.  J?.,  but 
did  not  aver  that  A.  B.  died  before  the 
testator,  so  that  it  did  not  appear  that 
the  defendant  was  liable  to  that  judg- 
ment, although  he  averred  that  he  had 
assets  to  a  small  sum,  yet  for  this  defect 
the  plea  was  adjudged  insufficient  and 
bad  in  the  whole,  and  judgment  given 
against  the  defendant  de  bonis  iestatoris 
generally,  and  all  the  judgments  which 
were  well  pleaded  set  aside.  S.  P. 
iSalk.  S12.  Parker  y.  At/ield.  Cowp. 
1S8.  Arg.  Sir  Tho.  Parker's  Rep.  263, 
264.  The  king  y.  Dickenson. 

But,  notwithstanding  these  cases,  it 
seems  to  be  contrary  to  common  sense 
and  justice,  that  there  should  be  a  judg- 
ment against  an  executor  who  has  no 
assets  to  satisfy  the  debt  in  demand, 
merely  because  his  plea  is  mispleaded 
or  one  of  the  judgments  is  false.  It  is 
certain  that  the  executor  must  ulti- 
mately pay  out  of  his  own  pocket  the 
debt  and  costs  so  recovered,  because 
the  judgment  is  in  law  a  proof  that  he 
has  assets  to  satisfy  it,  and  therefore  to 
.  a  scire  facias  on  the  judgment,  or  action 
of  debt  suggesting  a  devastavit^  the  de- 
fendant cannot  pletid  plene  administra- 
vit,  but  only  controvert  the  devastavit ; 
of  which  fact  the  judgment  and  the 
sheriff's  return  of  nulla  bona  iestatoris f 
are  almost  coaclusivc   evidence,  an 


judgment  will  be  against  the  defendant 
de  bonis  propriis.     This  idea  is  strongly 
fortified  by  the  opinion  of  Lord  Vaughanj 
who,  in  delivering  the  judgment  of  the 
Common  Pleas,  finds  fault  with    this 
rule,  and  says,  that  the  entirety  of  the 
plea,  which  is  the  only  foundation  of  it, 
is  a  spungy  reason,  and  not  sense :  for  if 
the  falsehood  or  badness  of  the  plea  be 
neither  hurtful  to  the  plaintiff  n4»r  be- 
neficial to  the  defendant,  why  should 
the  plaintiff*  AaM  what  he  ought  not, 
or  the  defendant  pay  what  he  ought 
not.  See  Vaugh.  104,  105.  Edgamb  v. 
Dee.  Where  indeed  the  executor  pleads 
several  judgments,  and  that  he  has  only 
assets  sufficient  to  satisfy  thena»   if  the 
plaintiff  can  falsify  any  one  of  the  judg- 
ments, as  by  shewing  it  satisfied  or  the 
like,  he  will  be  entitled  to  judgment, 
for  the  plea  was  false,  and  the  falsehood 
detrimental  to  the  plaintiff,  and  benefi- 
cial to  the  defendant.    For  as  one  of 
the  judgments  was  falsified,  the  execu- 
tor has  confessed  he  has  more  assets 
than  will  satisfy  the  other  judgments, 
by  as  much  as  the  judgment  so  satisfied 
amounts  to.    Ibid.   103.     Besides  the 
usual  pleading  is,  that  the  plaintiff  must 
avoid  all  payments  pleaded  in  bar,  until 
some  assets  appear  remaining  in  the 
executors  hands,  and  then  the  plaintiff 
is  to  have  judgment  Ibid.  105.     The 
second  judgment  pleaded  in  the  case 
cited  by  Vaughan,  105.,  from  the  Year 
Book.  9£d.4.  12.  S.C.  Bro.  Double 
Plea,  69.  seems  to  have  been  a  jadg^ 
ment  of  assets  injiituro,  and  not  a  ge» 
neral  judgment  be  bonis  testaioris. 

So  Lord  HoU  is  reported  to  ha^e 
said,  that  if  there  are  three  judgments 
against  the  testator  of  20^.  each,  and  the 
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tb^  pUtintifl^  and  the  other  for  the  defendant,  the  plaintiif  Hamocke 
shall  have  judgment  on  the  issue  which  is  found  for  hinii  ^^'  Pr<^Vi»^ 
although  the  other  be  against  him ;  and  therefore  he  ought  ' 

not  to  tender  two  issues  as  he  has  done  here,  when  one  of 
them  is  sufficient  to  maintain  his  action. 

Sednon  allocatur i  for  the  court  thought  that  the  replication 
was  single  (2)  enough :  but  if  it  were  double^  yet  the  defendant 
hath  lost  the  benefit  of  it  by  his  general  demurrer.  (3) 


executor  has  only  assets  to  the  value  of 
201,9  if  he  pleads  these  three  judgments, 
and  one  of  them  is  ill  pleaded,  or  upon 
issue  joined  is  found  agaitist  the  exe- 
cutor, by  pleading  the  three  judgments, 
it  is  an  implicit  confession  of  assets  more 
than  hoo  judgments,  and  therefore  judg* 
ment  shall  be  given  against  him  for  the 
value  of  the  judgments,  to  which 
Gould  J »  agreed.  1  Ld.  Raym.  678, 
679.  Parker  v.  Atfield.  There  seems 
however  to  be  a  mistake  in  the  report 
of  that  case.  For  a  judgment  obtained 
against  the  testator  is  no  admission  of 
assets  by  the  executor^  unless  the  exe- 
cutor hai  admitted  assets  by  neglecting 
to  plead  a  want  of  assets  in  bar  to  a  scire 
facias  previously  sued  out  against  him 
upon  the  judgment,  see  ante,  219  a,  i. 
note  (8),  but  that  is  not  the  case 
put  by  Lord  H6U,  The  executor  is 
bound  to  plead  the  judgments  against 
the  testator  in  bar  of  the  action,  other- 
wise it  will  be  an  admission  of  assets  to 
sadsfy  the  judgments;  2  Str.  732. 
Earley.  Hinton ;  see  also  ante,  SSS  a. 
note(8). ;  therefore  it  does  not  seem  cor- 
rect to  say  that  the  pleading  of  judg- 
ments obtained  against  the  testator  is 
an  implied  confession  of  assets  by  the 
executor ;  or  that  there  should  be  a  ge- 
neral judgment  against  him  for  the 
toAofe,  when  by  the  terms  of  the  propo- 
sition he  has  no  more  assets  than  will 
satisfy  one  judgment^  because  one  of 
the  three  judgments  is  ill  pleaded  or 
found  to  be  false.  It  is  true,  that  if 
one  or  twenty  judgments  be  obtained 


against  the  executor  himself,  whether 
by  default,  or  by  verdict  finding  them 
on  piene  administravit,  it  is  an  admis- 
sion of  assets  to  satisfy  them  all.  1  Sallc 
310.  Rock  V.  Leighton.  Therefore  if  the 
executor  pleads  these  judgments  and 
one  of  them  is  found  to  be  false,  it 
seems  the  plaintiff  is  entitled  to  judg- 
ment, though  the  plea  alleges  that  the 
defendant  has  but  a  small  sum  not  suffi- 
cient to  satisfy  them ;  for  the  allegation 
is  not  material.  1  Salk.  312.  As  the 
judgments  pleaded  are  an  admission  of 
assets  to  satisfy  them  all,  if  any  one  of 
them  be  falsified,  the  eitecutor  does  of 
course  admit  by  his  plea  that  he  has 
more  assets  than  will  satisfy  the  other 
judgments,  by  as  much  as  the  judg* 
ment  so  falsified  amounts  to.  Perhaps 
therefore  the  rule  may  be  understood 
thus,  that  if  the  executor  plead  judg- 
ments obtained  against  his  testator,  and 
that  he  has  not  sufficient  to  satisfy  th6m, 
or  any  of  them,  if  any  one  or  more  of 
the  judgments  be  avoided,  still  there 
ought  not  to  be  a  general  judgment 
against  the  executor,  or  at  least  not 
until  so  many  are  avoided  as  to  leave 
assets  in  the  executor's  hands.  But  if 
he  pleads  judgments  obtained  against 
himself,  and  any  or  more  of  them  be 
avoided,  in  that  case  there  ought  to  be 
a  general  judgment  for  the  plaintiff. 

(2)  According  to  the  general  rules 
of  pleading,  the  replication  would  be 
considered  double,  if  it  be  true  that 
by  avoiding  any  one  of  the  judgments  in 
the  plea  the  plaintiff  will  be  tntitled 
y    T  t  2 
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Secondly;  be  said  that  the  plaintiff  bad  replied  that  satis* 
faction  is  acknowledged  of  record  upon  Cleve^s  judgment, 
and  concluded  his  reptication  to  the  country :  so  the  pl^ntiff 
would  Kave  this  matter  of  record  tried  by  the  country  where 
it  ought  to  be  tried  by  the  record  itself;  and  the  defendant 
ought  to  have  liberty  to  rejoin  to  it  that  there  is  no  such  re- 
cord, of  which  he  is  now  deprived  by  the  conclusion  to  the 
country. 

Sed  non  aUocatw;  because  the  judgment  of  Wood  being  kq>t 
on  foot  by  fraud,  the  satisfection  of  the  judgment  of  Clev^ 
and  the  assets  ultra  the  other  two  judgments  and  the  defend- 
ant's own  debt,  are  several  and  distinct  replications,  and  the 
defendant  might  have  rejoined  to  them  severally,  but  he  has 
now  demurred  to  them  and  so  lost  the  advantage.  (4) 

Thirdly ;  he  objected  that  the  plaintiff  has  made  but  one 
replication,  which  comprehends  in  itself  three  distinct  things^ 
and  by  his  conclusion  to  the  country  he  has  excluded  the  de- 
fendant from  pleading  any  plea,  or  taking  any  issue  on  the 


to  recover  judgment  de  bonis  testaioris^ 
and  by  replying  to  each  he  tenders 
several  issues  where  one  is  sufficient  to 
defeat  the  defendant's  plea»  as  above 
stated  in  the  argument.  But  this  is  an 
anomalous  case,  in  which  the  plaintiff 
is  allowed  to  reply  to  every  judgmenti 
or  other  debt,  or  payment  pleaded,  or 
3ome  or  one  of  them,  omitting  the  rest, 
without  being  guilty  of  duplicity :  but 
the  better  way  seems  to  be  to  answer 
«nly  such  judgment  as  the  plaintiff 
knows  to  b^  obtained  by  fraud.  8  Rep^ 
1S2.  Turnm^B  case.  Co.  Ent.  152. 
Tresham's  case.  2  Saund.  49,  50.  Tre^ 
thetny  v.  Ackland.  1  Lev.  281.  Jefferies 
y.  Dee.  1  Ld.  Raym.  263.  Ashton  v. 
Sherman.  S.  C.  1  Salk.  298.  Carth. 
431. 

(3)  The  demurrer  ought  to  shew  in 
what  the  duplicity  consists;  for  the 
'  statute  27  EHz.  c.  5.  obliges  the  party 
to  lay  his  finger  on  the  very  point. 
1  Wib.  219.  %fcy  v.  ParkhursL  Cora. 
Rep^  115.  Lamplugh  v.  Shortridge.  S.C. 
I  Salk.  219.  1  Lutw.  4.  by  the  reporter. 


But,  says  Lord  Hobart^  the  moderation 
of  the  statute  is  such  that  it  doea  not 
utterly  rejectyorm,  for  that  were  a  dis- 
honour to  the  law  and  to  make  it  in 
effect  no  art :  but  it  requires  only  that 
it  he  discovered^  and  not  used  as  a  secret 
snare  to  entrap.  And  that  discoTeiy 
must  not  be  confused  and  obscure,  but 
special ;  therefore  it  is  not  sufficient  to 
say  that  the  demurrer  \%forJbrm,  bat 
he  must  express  what  is  the  point  and 
specialty  of  form  that  he  requires.  Hob. 
232.  Heard  v.  Baskeroilt.  As  a  de-  . 
murrer  at  common  law  confessed  aU 
matters  formally  pleaded,  so  now  since 
the  statutes  27  Eliz.  c.  5.  and  4  & 
5  Ann.  cl  16.  it  confesses  all  matters 
pleaded  informally  which  are  remedied 
and  helped  by  them.     Ibid.  238. 

(4)  This  point  is  recognised  by  Hot 
C.J.  5  Mod.  8,  9.  fVaytes  v.  Briggs, 
who  says  that  the  omission  of  the  words 
"  per  recordum'*  is  but  form;  and  so  it 
was  twice  adjudged,  viz.  in  the  case  of 
Hancocke  v^Provod^  and  Cl^at  v.  Ban^ 
bury  (reported  2  Sid.  16.). 


Mich.  21  Car.  II.  Regis.  33?  c 

special  matter  shewn  by  the  plaintiff  in  his  replication.     And    Hancocke 

that  it  is  but  one  replication,  he  smd,  appears  by  the  banning  ^^'  Frowp.^ 

and  conclusion  of  the  replication  %  for,  at  the  beginning,  the 

plaintiff  says,  ^*  precludi  non^  &c.  generally;  and  if  he  had 

intended  several  replications,  he  ought  to  have  begun  each  of 

them  with  a  "  guoct^*  before  the  words  "  precludi  notif"  &c. 

and  concluded  each  severally  with  an  **  koc  paratus  est  verifi- 

^  care^  unde  petit  Judicium^  ei  debitum  switn  pracT  una  cum 

^*  dampnis  suis  occasiane  detentionis  debiii  films  siln  adjudic^  [  338  ] 

or  to  the  country,  as  the  matter  required.     But  here  there  is 

but  one  beginning  and  one  conclusion,  which  being  badly 

concluded,  the  replication  is  not  good. 

Sed  nan  allocatur;  for  the  court. said  that  they  were 
three  several' replications  and  well  enough  begun  and  con-«, 
eluded.  (5) 

Fourthly ;  then  he  objected,  that  if  they  shall  be  construed 
to  be  three  replications^  here  was  a  discontinuance,  for  the 
defendant  had  demurred  but  to  one  replication ;  for  he  says, 
^*  quod  placitum  prcedietum  superius  replicando  placitaf  mate^ 
*'  riaque  in  eodem  canienf  minus  sufficien*  in  lege  existuni^**  &c. 
so  all  in  the  singular  number.  And  it  does  not  appear  to 
which  replication  the  demurrer  and  joinder  in  demurrer  shall 
relate.  But  let  it  relate  to  any  one  of  the  tliree  replications, 
yet  nothing  is  done  nor  any  answer  given  to  the  other  two, 
wherefore  the  whole  is  discontinued  being  upon  demurrer. 
Yelv.  Rep.  65.  Middleton  v.  Cheseman  is  a  case  in  point. 

Sed  non  allocatur ;  for  the  word  placitum  is  nomen  coUecti'- 
vum  (6),  and  refers  to  all  the  three  replications. 

Fifthly;  it  was  moved  that,  Admitting  they  were  three  re- 
plications, yet  the  last  replication  was  bad  for  the  conclusion 
to  the  country ;  for  the  defendant  in  his  plea  has  said  that  he  • 
has  not  assets  above  all  the  judgments  and  his  own  debt,  but 
he  has  not  said  that  he  had  not  assets  above  the  txDO  last  judg- 
ments and  his  own  debt;  and  therefore  when  the  plaintiff 
affirms  it  in  his  replication,  he  ought  to  have  concluded  with 

(5)  The  better  way  seems  to  be,  to    Ibid.  298.  Ashton  v.  Sherman*   Carth. 
conclude  the  replication  with  one  atrer.    431.  S.  C. 

ment  to  the  whole,  instead  of  conclud-  (6)  In  1  Salk.  219.  Ck>mhe  v.  Talhot; 
ing  the  answer  to  each  separate  judg-  it  was  doubted  whether  the  word  pla- 
ment  with  one;  1  Salk.  312.  Parker  v.  citum  be  nomen  coUedivum  ;  but  it  has 
Atfield;  though  it  is  held  that  the  been  since  repeatedly  held  to  be  so. 
I^aintiff  has  his  election  to  do  either.     Skin.  554>.  Wilson  v.  Laws^     Carth. 

334.  S.C. 
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Haitcockb  an  averment,  so  that  the  defendant  might  have  rgoined  tiist 
^v.  Pkowd.  ^  ]jg  ]j^  ^^^  aboye^  &c  and  so  the  issue  would  be  jcHoed.  But 
'now  no  issue  can  be  joined ;  for  here  is  only  an  affirmatiTe 
of  the  plaintiff  without  any  negative  of  the  defendant,  and 
yet  a  conclusion  to  the  country,  which  ought  not  to  be ;  Sdr 
every  issue  consists  of  an  affirmative  and  a  negative. 

But  turn  allocatur ; 

For  the  court  said  that  this  last  replication  was  superSuoos ; 
and  the  other  two  replications  being  sufficient,  and  the  defend* 
ant  having  demurred  to  them  generally^  the  plaintiff  shall  have 
judgment  upon  those  which  are  material;  and  this  last  rqdi- 
cation  is  to  no  purpose  (7) ;  and  so  they  gave  judgment  for 
the  plainUff.  And  the  court  seemed  to  have  a  great  prgudice 
against  the  defendant's  cause,  which  was  the  principal  reaeoii 
of  their  judgment,  as  I  think ;  for  it  seems  clear  that  it  was  but 
C  S39  ]  one  replication,  and  double,  and  badly  concluded ;  and  if  they 
were  three  replications  then  it  is  a  clear  discontinuance.  (8) 
But  the  defendant  having  demurred  generally^  cannot  take  ad- 
vantage of  the  duplicity;  but  i  contra  of  the  other  matins. 

(7)  The  opinion  of  the  court  on  this  one  replication,  where  the  plaintiff  may 
head  of  objection  has  been  since  denied  conclude  his  answer  to  each  judgment 
to  be  law ;  and  it  is  now  held  that  the  with  an  averment  or  not,  and  that  the 
plaintiff  ought  to  have  concluded  the  conclusion  at  the  end  of  the  replication 
allegation  in  his  replication,  that  the  to  the  country  is  bad,  but  the  replica- 
defendant  had  assets  uUra^  with  an  tion  is  not  double ;  and,  if  considered 
averment,  and  not  to  the  country,  as  three  replications,  there  seems  to  be 
1  Ld.  Raym.  268.  Ashton  v.  Sherman,  no-  discontinuance,  because  the  word 
Carth.  431.  S.C.  **  placitum"  being  nomen  coUtciixntm, 

(8)  Upon  the  whole^  it  seems  to  be    refers  to  all  three. 


Case  57.  Mellor  versus  Spateraan. 

Pasch.  21  Car.  II.  Regis,  Rol.  249. 

DerbyMhi^A  JOHN  SPATEMAN  late  of  Derby  in  the  said 
^  ^'*'  ^  county  genu  was  attached  to  answer  Henry  Mdlor 
gent  of  a  plea,  wherefore  with  force  and  arms  he  broke  and  en- 
tered the  close  of  the  said  Henry,  called  LiUkfield,  at  Deriy 
aforesaid,  and  his  grass  *^  (1)  tlien  and  there"  lately  growing 

(1)  The  words  <<  then  and*  should  be  declaration,  in  the  recital  of  the  writ, 

omittcsd,  for  there* is  no  time  previously  is   '<  th^re  latdy^'  without  die  word 

mentioned,  to  which  «*  then'  can  re-  ihen. 
late :  and  besides^  the  usual  form  of  the 
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with  feet  fai  walking,  and  with  his  cattle  cat  up,  trod  down,  and    Mellor  r. 

consumed,  and  other  wrongs  to  him  did,  to  the  great  damage,  'i 

&C.  and  against  the  peace  of  our  said  lord  the  now  king,  &c. 

And  whereupon  the  said  Henry^  by  Alvered  Motteram  his 

attorney,  complains  that  the  said  John,  on  the  20th  day  of 

October  in  the  20th  year  of  the  rdgn  of  our  said  lord  Charles 

the  Second  now  king  of  Englatulj  &c.  with  force  and  arms, 

&c.  broke  and  entered  the  said  close  at  Derh^  aforesaid  in  the 

county  aforesaid,  and  his  grass,  to  the  value  of  100  shillings^ 

then  and  there  lately  growing,  with  his  feet  in  walking,  and 

with  his  cattle,  to  wit,  horses,  bulls,  cows,  sheep,  and  swine, 

eat  up,  trod  down,  and  consumed,  and  other  wrongs,  &c.  to 

the  great  damage,  &c.  and  against  the  peace,  &c. ;  wherefore 

he  says  that  he  is  worse,  and  has  damage  to  the  value  of  20/. : 

and  therefore  he  brings  suit,  &c. 

And  the  said  John  Spateman^  by  John  Chambers  his  attorney,  Bea. 
comes  and  defends  the  force  and  injury  when,  &c. ;  and  as  to 
the  coming  with  force  and  arms,  or  whatever  else  is  against 
the  peace  of  our  said  lord  the  now  king,  and  also  the  whole 
trespass  aforesaid  with  the  said  cattle,  except  with  two  geld- 
ings and  two  mares,  he  the  said  John  Spateman  says  that  he  is 
not  thereof  guilty,  and  of  this  he  puts  himself  upon  the 
country;  and  the  said  /fl^nry  thereof  likewise,  &c. :  and  as 
to  the  said  trespass  with  two  geldings  and  two  mares,  and 
with  feet  in  walking,  above  supposed  to  be  done,  he  the  said 
John  Spateman  says,  that  he  the  said  Henry  ought  not  to 
have  or  maintain  his  said  action  thereof  against  him,  because  Locus  in  quo 
he  says  that  the  said  close,  and  also  the  place  in  which  the  J^**^^^*" 
said  trespass  is  above  supposed  to  be  done,  are,  and  at  the 
said  time  when,  &c«  were,  20  acres  of  land  with  the  appurte- 
nances, in  Derby  aforesaid,  which  said  20  acres  of  land  with 
the  appurtenances,  are,  and  at  the  said  time  when,  &c.  and 
also  fram  time  whereof  the  memory  of  man  is  not  to  the  con-      [  340  ] 
trary,  were  parcel  of  a  certain  common  field  called  Littlefidd, 
in  Def'iy  aforesaid.     And  the  said  John  Spateman  further  says,  Derby  an  an. 
that  the  borough  of  Derby  in  the  county  of  Derby  is  an  an-  ^''''^  borough, 
cient  borough ;  and  that  he  the  said  John  Spateman  is,  and 
at  the  said  time  when,  &c.  and  long  before  was,  and  yet  is,  and  defendant  a 
one  of  the  burgesses  of  tlie  said  borough ;  and  that  the  bur-  burgess  of  it. 
gesses  of  the  said  borough,  from  time  (2)  whereof  the  me- 

(2)  A   corporation    by    prescription     "burgesses"  or**  bailiffs  and  burgesses" 
may  have  different    names,    such    as    and  other  ]ike  names.    But  if  the  namfe 
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moiy  of  man  is  not  to  the  contrary^  until  the  1 1th  day  cf 
^_^^_^_^  July  in  the  14th  year  of  the  reign  of  the  lord  Ckarles  the  First 
Theburgessesof  late  king  of  England^  where  a  body  politic  and  corporate  by 
thenid  borough  ^jj^  name  of  the  baiKf&  and  burgesses  of  the  borough  of 

were  immeino-  ,  ,..  .«  i  ij  ji • 

riaiiy  a  body  Derbt/9  and  by  the  said  name  were  used  to  plead  and  be  un* 
^SST^bSiS  pleaded.  And  the  said  John  Spateman  further  saith,  that  in 
&c.  antu  nth  and  upon  the  ilth  day  oijidy  in  the  14th  year  of  the  reign 
July  14  Car.  1.  ^f  ^j^^  j^^j  ^j^^^  ^^  ^mi  kte  king  of  England^  &c  the 


of  "  bailiffs  and  burgesses^*  or  •*  mayor 
"  and  burgesses^**  or  the  like,  be  a  name 
they  have  received  within  time  of  memory 
they  cannot  prescribe  by  it,  but  by  their 
antient  name  until  such  a  time  (when  it 
was  changed),  and  then  by  their  new 
name,  and  should  also  sbew  how  the 
name  was  changed,  as  is  done  in  this 
precedent.      Bro.      Prescription,    70. 
Hard.  504,  Attorney  General  v.  Fam-' 
ham.     See  2  Lutw.   1498.   Kerby  v. 
Whichdow,    For  a  change  of  name,  or 
a  new  charter,  does  not  merge  or  ex« 
tinguish  their  antient  privileges.    Post, 
344.      No  corporation  can  prescribe 
which  has  not  existed  immemorially, 
and  in  the  plea  it  must  be  shewn  that  it 
has  so  existed.    As  where,  to  an  action 
for  seizing. a  ship,  the  defendant  justi- 
fied as  bailiff  to  the  corporation  of  iJM- 
toich  for  toll,  the  plea  was  held  bad, 
because  a  prescription  was  laid  in  the 
coq)oration  without    alleging    that   it 
was  a  corporation  from  time  immeme-  • 
rial.      1    Ld.  *  Raym.    558.    Pitts    v. 
Gainee.    There  is  a  difference  between 


an  action  by  and  against  a  corporatioii; 
where  a  corporatioa  britfigs^  an  actim 
for  any  due,  it  is  suffident  to  atate  in 
the  declaration  that  it  is  an  antieDt 
borough,    and    the  burgessea  thereof 
have  been  a  body  politic  and  corpo- 
rate,   &c.   and  for  divers  years  have 
been  such  body  politic  by  the  name  of 
the  mayor,    &c.  without   setting  out 
their  names  of  incorporation,  or  any 
title  to  the  duty;  for  the  declaratioQ 
being  founded  upon  their  posnoaaioB, 
there  is  no  necessity  to  state  a  title  to 
the  tiling.    Ow.  109.  Escot  v.  lAtnret^. 
Cro.  Jac.  48.  1'^^    Dent    r.   Oliver. 
2  Vent.    291.    Chapman  v.   Flexman. 
But  where  an  action  is  brought  against 
a  servant    of    a   corporation  [a]    for 
taking  any  duty  claimed  by  tbem»  he 
must  in  his  justification  state  their  dif- 
ferent names  of  incorporation,  and  set 
out  with  precision  and  exactness  their 
title  to  the  duty  either  by  grant  or  pre- 
scription.   If  a  corporation  bring  an 
action  by  a  wrong  name  the  defendant 
can  only  take  advantage  of  it  by  a  plea 


[a]  An  action  of  trover  may  be  main- 
tained  a^rainst  a  corporation  for  a  con- 
version by  their  order,  and  if  it  be 
necessary  that  such  order  should  have 
been  under  their  common  seal,  such 
order  will  be  presumed  after  verdict. 
16  East,  6.  Yarborough  v.  Bank  of 
Engldnd.  In  general  a  corporation 
cannot  bind  themselves  except  by  deed 
under  their  common  seal ;  but  wherever 


an  act  of  parliament  authorises  a  cor- 
poration to  draw  and  accept  btllsy  they 
are  liable  to  an  action  of  assumpsit  in 
the  same  manner  as  any  other  party  to 
a  bill.  2  Burr.  1216.  Edie  v.  EoH  India 
Company.  5  B.  &  A.  204.  Murray  v. 
East  India  Company  \  and  see  also 
5  Taunt.  792,  Slarit  v.  Highgate  Arth^ 
toay  Company.  SB.  &  A.  1.  Brorngk- 
tons.  Manchester  WaUr-'worku 
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said  lord  the  ki^g^  Charles  die  First  by  his  letters  patent  Mellur  «r. 
made  under  his  great  seal  o[  England^  bearing  date  at  West--  Spateman>^ 
tninsUr  the  said  1 1th  day  oijuly  in  the  said  1 4th  year  of  his 


in  abatement.     Bro.    Misnomer*   73. 
22.  Ed.  4.  34.   Bro.  Brief,  402.   1  Bos. 
Sc    Pull.    Rep.   C.  P.  40.    Mayor  qf 
Stafford  v.  Boulton ;    where  in  an  ac- 
tion by  the  mayor  and  burgesses  of  the 
borough  of  Stafford  for  tolls,  the  de- 
claration stated,  that  the  plaintiffs  for 
divers,  to  wit,  fifty  years  last  past,  had 
been  such  body  politic  by  the  name  of 
the  mayor  and  burgesses  of  the  borough 
of  Stafford,  and  it  appearing  in  evi- 
dence on  the  trial  that  their  corporate 
name  was  ^*  mayor  and  burgesses  of 
**  the  borough  of  Stafford  in  the  county 
"  of  Stafford,**  the  learned  judge  who 
tried  the  cause  thought  this  a  material 
variance,  and  nonsuited  the  plaintifis. 
But  the  court  set  aside  thg  nonsuit 
upon  the  ground  that  the  omission,  if 
at  all  material,  which  was  much  doubt- 
ed,   ought  to  have  been  pleaded  in 
abatement.     In  Lill.  £nt.  4.  Company 
i>f  Stationers  v.  Tooke,  there  is  a  prece- 
dent of  such   a  plea,   and  it  is  also 
pleaded  in  abatement  in  10  Mod.  207. 
University  of  Cambridge  v.  Archbishop 
of  York.    The  defendant  can  only  plead 
nul  tiel  corporation  in  bar  to  an  action 
by  a  corporation.    Bro.  Misnomer,  73. 


22E4w.  4.  34.  Bro.  Brief,  402.  In 
misnomers  of  corporations  there  is  a 
difference  in  omitting  matter  of  sub- 
stance, and  mere  matter  of  addition; 
an  omission  of  the  latter  is  not  material. 
10  Rep.  122.  b.  123.  Mayor  and  Bur* 
gesses  of  Lynn  Regis.  Bro.  Variancey 
75.  Courts  are  more  strict  with  re- 
gard to  actions  brought  by  corporations 
than  they  are  with  respect  to  leases  or 
bonds  made  by  them.  For  if  there  be 
a  mistake  of  the  name  in  a  writ,  and  it 
be  quashed  upon  a  plea  in  abatement 
for  the  misnomer,  a  new  writ  may  be 
sued  out :  but  if  a  mistake  of  the  name 
be  fatal  in  grants  and  bonds,  the  benefit 
of  them  would  be  wholly  lost ;  and  be- 
sides, the  court  will  not  assist  a  corpo- 
ration to  take  advantage  of  a  mistake 
in  their  name  to  defeat  their  own 
granU ;  and  therefore  one  ought  to  be 
supported  and  not  the  other.  As  where 
John  Abbott  of  W.,  granted  common  of 
pasture  to  J,  S,  by  the  name  of  William 
Abbott  of  W.,  this  is  good  enough ;  but 
the  same  mistake  in  a  writ  would  be 
fatal  on  a  plea  in  abatement.  10  Rep. 
126  a.  Gilb.  C  P.  234.  [6] 


[U]  In  8  East,  487.  The  Mayor^  Alder- 
men, Bailiffs,  and  Citizens  of  Carlisle  v. 
Blamire,  the  plaintiffs  declared  in  cove- 
nant on  a  deed  made  by  an  ancestor  of 
the  defendant,  granting  them  a  water- 
course by  the  name  of  the  Mayor  and 
the  Aldermen  and  capital  Citizens  of 
Carlisle  :  it  was  held  that  the  corpora- 
tion being  a  prescriptive  one  and  having 
had  diflerent  names,  the  defendant  was 
estopped  by  the  deed  from  denying  that 
the  corporation  was  knewn  by  the  name 
contained  in  the  deed  at  the  time  of  the 


execution  of  it.  In  6  Taunt.  467.  Croy* 
don  Hospital  v.  Farley.  2  Marsh.  174. 
S.  C.  the  omission  of  the  words  "  of  the 
'<  foundation  of  John  Whitegifi,  Arch- 
*'  bishop  of  Canterbury,'*  in  a  deed  by 
the  corporation  was  held '  immaterial. 
So  in  7  Taunt.  546.  The  Attorney  Ge- 
neral V.  Mayor  of  Rye.  I  B.  Moore, 
267.  S.  C  the  mayor,  jurats,  and  com- 
monalty of  Rye,  were  held  to  take 
lands  under  a  devise  to  die  Mayor, 
Jurats,  and  Tofwn  Council  of  Rye. 


340  b  Mellor  versus  Spateman. 

MSLX.OR  V.  reign,  cokistitated  and  created  the  bailifik  and  bargesses  of  die 
Spateman.  ^g^  borongh  to  be  from  thenceforth  for  ever  a  corporation 
Aenth^were  ^7  ^^^  i^^me  of  the  mayor  and  burgesses  of  the  borough  of 
faioorpanted  by  Derby  aforesaid,  as  by  the  said  letters  patent,  which  he  the 
^«^db^  said  John  brings  here  into  court,  more  folly  appears.  And 
gcMMorthe  the  said  John  further  says,  that  the  bailiffs  and  burgesses  of 
oSb^  the  said  borough  from  time  whereof  the  memory  of  man  is 

and  prescribes     ^ot  to  the  contrary  until  the  said  11th  day  of  Jufy  in  the 
^niion foriT    l*th  year  of  the  reign  of  the  said  lord  Charles  the  First,  and 
right  of  com-      ^g  mayor  and  burgesses  of  the  said  borough,  upon  the  said 
Ml  as  one  of     11th  day  of  Jufy  in  the  14th  year  aforesaid,  and  ooatimudly 
the  buzgenes;    afterwards  hitherto,  have  had,  and  for  the  whole  time  afore- 
said have  been  accustomed  to  have,  for  themselves  and  everr 
burgess  of  the  said  borough,  common  of  pasture  in  the  said 
field  called  Littlefield  whereof,  &c.  for  all  their  commonable 
cattle;  that  is  to  say,  in  every  two  years  running  together, 
when  the  sud  field  called  Littlefield  whereof,  &c.  was  sown 
with  any  corn,  after  the  said  com  growing  in  the  said  field 
called  Littlefield  whereof,  &&  was  reaped,  gathered,  and  car- 
ried away,  until  the  said  field,  or  some  part  thereof,  should 
>*i  be  resown  with  any  com  ;  and  in  every  third  year  when  the 
said  field  called  Littlefield  whereof,  &c.  lay  fi*esh  and  fidlow, 
and  put  hk         then  during  the  whole  year.      Whereupon    the    said  John 
^^j^  Spateman^  at  the  said  time  when,  &c.  because  the  ciora  io 

that  year  growing  in  the  said  field  called  Littlefield  whereof 
&c.  was  then  reaped,  gathered,  and  from  thence  carried  away, 
and  no  part  of  the  said  field  called  Littlefield  whereof^  &c 
was,  resown  with  any  corn,  put  the  said  two  geldings  and  two 
mares,  which  said  two  geldings  and  two  mares  were  the 
proper  cattle  of  him  the  said  Jofin  Spatemanj  into  the  said 
field  called  Littlefield  whereof,  &c.  to  depasture  the  grass  then 
growing  in  the  same,  to  use  his  said  common,  and  the  said 
grass  then  growing  in  the  said  close  in  which,  &c.  with  the 
[  341  ]  said  geldings  and  mares,  and  with  his  feet  in  walking  at  the 
said  time  when,  &c.  &c.  eat  up,  trod  down,  and  consumed, 
as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid ;  and 
this  he  is  ready  to  verify :  wherefore  he  prays  judgment  if  the 
said  Henry  ought  to  have  or  maintain  his  said  action  therec^ 
against  him,  &c.  (5).  —  To  this  there  is  a  general  demurrer, 
and  a  joinder  in  demurrer,  and  then  the  entry  proceeds. 

(8)  The  defendant  must  either  pre-    of  common  as  he  has  done  here,  or 
scribe  in  the  corporation  for  the  right    else  that  he  and  all  those  whose  estate 
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But  iMcause  the  cooet  of  our  Baid  lord  the  king  mom  hare   MeI'Lor  v. 
is  not  yet  advised  of  giving  their  judgment  of  and  upon  the  v  ^^"^^^'^ 
premises,  a  day  thereof  is  given  to  the  said  parties  before  our  Curia  advUan 
lord  the  king  at  (1)  Westminster^  until  day  next  ^^' 

after  to  hear  their  judgment  of  and  upon  the  pre- 

mises, because  the  court  of  our  said  lord  the  king  now  here  is 
not  yet,  &c.     And  as  well  to  try  the  said  issue  above  joined  And  u  well  to 
between  the  said  parties  to  be  tried  by  the. country,  as  to  in*  ^to inquired^ 
quire  what  damages  the  said  Hemy  MeUor  has  sustained  on  contingent^ 
occasion  of  the  said  trespass,  whereof  the  said  parties  have  d^unw. 
put  themselves  upon  the  judgment  of  the  court,  if  it  happen 
that  judgment  shall  be  thereof  given  for  the  said  Hemy  against 
the  said  Jolm  Spateman^  let  a  jury  thereof  come  before  our 
lord  the  king  at  Wesimnster  (4),  on  day  next  after  Venireawarded. 

and  who  neither,  &c.  to  recognise,  &c. ;  because  as 
well,  &C. :  the  same  day  is  given  to  the  said  parties  there,  &c. 
At  which  day  here  came  as  well  the  said  Hemy  as  the  said 
John  by  their  attomies  aforesaid.      And  because  the  court  cstnauUeriut 
here  is  not  yet  advised  of  giving  their  judgm^it  of  and  upon  '"^"^^  "**'^ 
the  premises  whereof  the  said  parties  have  above  put  them- 
selves on  the  judgment  of  the  court,  a  day  thereof  is  further    ' 
given  to  the  said  parties  before  our  said  lord  the  king,  from 
the  day  of  &.  Michael  in  three  weeks  wheresoeoer^  &c.  to  hear      [  342  ]  ^ 
their  judJB;ment  thereof,  because  the  court  of  our  said  lord  the 
king  here  is  thereof  not  yet,  &c.  and  as  to  try  the  said  issue  Vk.  non  misU 
above  joined  between  the  said  parties  to  be  tried  by  the  coun- 
try, the  sheriff  hath  not  yet  returned  the  writ,  &c. :  therefore,  ^liu  omtrv. 
as  before,  the  sheriff  is  commanded  that  he  cause  to  come 

he  has  in  a  house  in  the  borough  have  it  cannot  be  released ;  whereas,  if  it  be 

used  to  have  common;  but  it  cannot  annexed  to  the  fee  it  may.    6  Rep. 

be  claimed  by  custom  that  every  tenant ,  59  b*  GatewariTs  case.    4  Term.  Rep. 

inhabitant t  or  occupier  of  any  messuage  717*  Grimstead  v.  Marlowe f  and  Hardy 

within  the  borough  has  been  used  to  v.  HoUiday  there  cited.    But  there  may 

have  common.    For  it  is  settled,  that  be  a  custom  for  an  easement^  as  a  right 

where  an  interest  or  profit  h  prendre  is  of  way  in  another's  soil.     6  Rep.  60  b. 

to  be  claimed  out  of  another  man's  soil,  2  H.  Black.  S9S.  Fitch  v.  Fkch^  [c] 
it  must  be  alleged  by  way  of  prescript        (4)  Both  here,  and  in  Uie  continu- 

iion,  and  not  by  custom,  unless  in  the  ance  above  marked  (1 ),  it  should  seem 

case  of  a  copyhold  tenant  against  his  that  as  this  is  a  suit  by  original,  the 

lord.    And  one  chief  objection  against  entry  ought  to  be,  untile  &c.  tohereso' 

claiming  such  a  right  by  custom  is,  that  ever,  &c.  and  not  at  Westminster. 


[e]  Cro.  Eliz.  362.  Fmler  v.  Dak. 


S«l 


Mellor  versus  Spateman. 


Judgment. 


Mellor  o.    beibce  our  lord  the  king  at  the  gaid  tenn  wheresoever,  ftc* 
SpATBifAN.    twelve,  &c.  to  recognise  in  form  aforesaid;  the  same  day  is 
given  to  the  said  parties  there,  &c     At  which  day  here  come 
as  well  the  said  Hemy  as  the  said  John  by  their  said  attor* 
nies ;  and  thereupon  the  premises,  whereof  the  said  partis 
have  above  put  diemselves  on  the  judgment  of  the  court, 
being  seen, .  and  "by  the  court  here  fully  understood,  and 
mature  ddiberation  thereof  had,  for  that  it  appears  to  the 
court  of  our  said  lord  the  king  here,  that  the  said  plea  of  the 
said  JokUf  as  to  the  said  trespass  with  the  said  two  geldings 
and  iwo  mares,  and  with  feet  in  walking,  above  supposed  to 
be  done  by  the.  said  JoAn  in  manner  and  form  aforesaid  above 
pleaded,  are  not  sufficient  (5)  in  law  to  bar  the  said  Henry 
from  having  his  said  action  thereof  against  the  said  JoAis,  it 
b  considered  that  the  said  Henry  should  recover  his  damage 
against  the  said  John  on  occasion  of  the  said  trespass  com- 
mitted with  the  said  two  geldings  and  two  mares,   and  with 
feet  in  walking,  &c.     And  as  to  the  trial  of  the  said  issue 
above  Joined  between  the   said   parties  to  be  tried    by  the 
country,   the  sheriff  has  not  returned  hb  writ,  Sec:    and 
thereupon  he  the  said  Henry  freely  here  in  court  acknow- 
ledges, that  he  will  not  any  fiirther  prosecute  against  the  said 
John  for  the  said  residue  of  the  said  trespass  above  supposed 
to  be  done,  but  altogether  disavows  and  refoses  any  fhrtber 
to  prosecute  against  the  said  John  for  the  said  residue  of  the 
said  trespass ;  therefore  let  the  said  John  be  thereof  quit,  &c.; 
and  the  said  Henry  prays  judgment,  and  bis  damages  on  oc- 
casion of  the  sfud  trespass  committed  with  the  said  two  gdd- 
ings  and  two  mares,  and  with  feet  in  walking,  to  be  given  to 
Writ  of  inqairy  him  against  the  said  John*     But  because  it  is  not  known  to 
the  court  of  our  said  lord  the  king  liow  here  what  damages 
the  said  Henry  has  sustained,  as  well  on  occasion  of  the  said 
trespass,  as  for  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  therefore  the  sheriff  is  commanded  that, 
by  the  oath  of  good  and  lawful  men  of  his  bailiwick,  he  dili- 


KoUeprosepd 
M  to  tfieinue. 


of  damage* 
awarded, 


(5)  The  entry  of  a  judgment  was 
**  Ideo  comideratum  est^^'  &c.  and  not 
said  as  usual,  *^  et  quia  videtur  curuBf* 
&c.  and  for  that  cause  it  was  reversed : 
for  it  was  formerly  held,  that  when  a 
demurrer  is  joined,  the  court  must  say 
whether  it  is  sufficiens  or  minus  suffl- 
ciens,  before  they  pronounce  judgment, 


otherwise  it  doth  not  appear  whether 
they  determine  the  matter  of  law  before 
them.  1  Salk.  402.  Aitwood  v.  Burr. 
S.C.  2  Ld.  Raym.  821.  But  the  con- 
trary was  decided  in  1  Str.  440.  BSem 
v.  ScoU^  where  it  was  held  that  videtur 
curia  is  no  judgment,  and  is  implied  in 
Uie  ideo  consideraium  est. 
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gently  inquire  what  damages  he  the  said  Henry  has  sustained    Mbllor  v. 
as  well  on  occa9ion  of  the  said  trespass  with  the  said  two  Spatbmaw. 
geldings  and  two  mares,  and  with  feet  in  walking,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, and  the  inquisition  which,  &c.  should  send  to  our 
said  lord  the  king,  in  the  octave  of  &.iifi2ary  wheresoever, 
&c.  under  the  seal,  &c.  and  seals,  &c.  together  with  the  writ 
of  our  said  lord  the  king  to  him  thereof  directed.     The  same 
day  is  given  to  the  said  Henry  there,  &c.     At  which  day,  be- 
fore our  lord  the  king  at  Westminster j  comes  the  said  Henry 
Mellor  by  his  said  attorney ;  and  the  sheri£^  to  wit,  Comdius 
Clarke  esquire,  returns  a  certain  inquisition,  indented  taken  Inquiation  re- 
before  him  at  Derly  in  the  county  of  Derly^  on  the  28th  day 
of  January  in  the  21st  year  of  the  reign  of  our  said  lord  the 
now  king,  by  the  oath  of  twelve  good,  &g.  whereby  it  is  found 
that  the  said  Henry  Mellor  hath  sustained  damages  on  the 
occasion  aforesaid,  besides  his  costs  and  charges  by  him  about 
bis  suit  in  that  behalf  expended,  to  two  pence ;  and  for  those 
costs  and  charges,  to  two  pence :  therefore  it  is  considered  judgment, 
that  the  said  Henry  do  recover  against  the  said  John  his  said 
damages  by  the  said  inquisition  in  form  aforesaid  found,  and 
also  eight  pounds  nineteen  shillings  and  eigbtpenoe  for  his 
said  costs  and  charges  of  increase  adjudged  to  the  said  Henry 
by  the  court  of  our  said  lord  the  king  now  here  with  his 
assent;   which  said  damages  in  the  whole  amount  to  nine 
pounds :  und  let  the  said  John  Spatenuvt  be  taken,  &c 


Mellor  versus  Spateman.  Case  57. 

npRESPASS  by  Mellor  against  Spateman^  the  plaintiff  de-  &C2Kdi>.537. 
*•    Clares  that  the  defendant,  on  the  20th  pf  October  in  the  d^fn^,'|2l! 
20th  year  of  the  now  king,  with  force  and  arms  broke  his  lUynu  406. 
close  at  Derby^  and  the  grass  there  growing  with  feet  in  walk-  n»ypr^be 
ing,  and  with  horses,  bulls,  cows,  swine,  and  sheep  eat  up,  forcommoniii 
trod  down,  and  consumed,  and  other  wrongs,  &c.     The  de-  ^^  atJtam- 
fendant,  as  to  all  the  tre^ass  with  cattle,  except  with  two  cA«tf  widrin  the 
geldings  and  two  mares,  pleads  not  guilty ;  and  as  to  the  said  for  common  m 
trespass  with  the  geldings  and  mares,  he  pleads  In  bar,  that  S'w^jJ**"' 
the  place  where,  &c.  was  20  acres  of  land  in  Derby  aforesaid, 
and  from  time  whereof^  &c.  was  parcel  of  a  common  field 
called  Littlefield  in  Derby  aforesaid ;  and  that  the  borough  of    . 
Derby  vfvis  an  ancient  borough;   and  the  defendant  at  the 


34^  Mellor  verm$Sp»eA^. 

MBf.Loit «.    tfni^  when^  ftc  and  long  behte,  was  a  burgte  of  the 
SpAygMAif>^  borough.    And  the  defendant  farther  said,  that  the  buifjesses 
'  of  that  borough  from  time  whereof,  &c.  until  the  11th  day  of 

Jidy  in  the  14th  year  of  king  Charles  the  First,  were  a  body 
politic  and  corporate,  by  the  name  of  baili&  and  burgesses  of 
the  borough  of  Derby  /  and  that  on  the  said  1 1th  day  of  Jufy 
in  the  14th  year  aforesaid  the  king  by  his  letters  patent  under 
the  great  seal,  changed  the  name  of  the  corporation  to  the 
name  of  mayor  and  burgesses  &c ;  and  then  the  defendant 
lays  a  prescription  for  common  in  the  corporation,  namely, 
that  the  bailiffi  and  burgesses  froiii  time  whereof,  &c.  until 
the  said  11th  day  of  Jufy^  and  the  mayor  and  bui^gesses 
always  afterwards,  had  for  themselves  and  for  every  buigess 
of  the  same  borough,  common  for  all  their  commoDable 
C  344  ]  cattle  in  the  said  field  called  LUOeJieldj  whereof  the  place 
where^  &c.  is  parcel,  in  the  manner  following,  rnz.  for  two 
years  together,  wheil  the  com  is  cut  and  carried  away,  until 
the  said  fidd  be  resown  with  grain,  and  in  the  third  year 
when  the  said  field  shall  lie  fresh,  for  the  whole  year.  And 
the  defendant  further  avers,  that  at  the  time  when,  8cc.  all  die 
com  growing  upon  the  said  field  was  cut  and  carried  away, 
and  no  part  of  that  fidd  was  sown  again,  wherefore  the  de- 
fendant put  in  his  cattle  to  use  his  common  tliere ;  which  is  the 
same  .trespass,  &c.:  and  this,  &c«:  wherefore,  &c.:  on  whidi 
plea  the  plaintiff  demurred  in  law.  And  the  case  was  opened 
in  Trinity  term  last  past ;  and  the  court  then  doubted  whether 
a  prescription  for  common  in  gross  was  good  or  not. 

And  now  in  this  term  it  was  argued  by  Saunders  for  the  de- 

^^^^     fendant  that  the  prescription  was  good ;  and  first,  he  said  it 

does  not  lose  its  ^^  ^^^  that  a  corporation,  by  the  change  or  alteration  of 

2te!^!m* "^f 'tB  ^®  name  of  the  corporation,  does  not  lose  its  franchises, 

name.  LuttreFs  case,  4  Co.  87.  quod  Jidt  concessum*  (1)     Then  he 

(1)  Whether  the  franchises  be  by  due  before.  Bro.  Corporation's.  Moor, 

grant  or  prescription,  LuHreFB  caae;  ubi  supra.  3  hey*  2SS.  Mayor  of  Sear' 

so  Bro.  Corporatfon,  38.   Dyer,  279.  b.  borough   v.  Butler.      Notwithstandi!3g 

Moor,  581,  582.  Davenant  v.  Hurdit*  there  have  been  judgments  of 


Sir  T.  RajTin.  489.    Haddoch\  case,  against  the  individual  members  of  the 

1  Vent.  855»  Anon.    And  the  corpo-  corporation,  for  the  corporatioA  is  not 

ration  ishatl  retain,  under  its  new  name,  thereby  dissolved.  8  Burr.  1866. 1878* 

the  possessions  which  it  had   before.;  Mayor^  Sfc,  of  Colchester  v,  Seskr  / 

1  Roll.  Abr.  512.  (E),  pi.  8.;  and  shall  though  it  is  otherwise  in  the  case  of  a 

recover  by  their  new  name  a  debt,  &c.  judgment  against  the  corporation  itself. 
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said  that  a  corporation  may  prescribe  ibr  the  benefit  of  its   Mjbllor  v. 

particular  members,  as  well  as  a  natural  person  can  prescribe  t^  j 

for  common,  or  other  profit,  or  easement  for  himself  and  his 

tenants.     For  although  a  corporation  aggregate,  as  this  is, 

be  a  thing  in  imagination  only,    having    neither  body  nor 

spirit,  nor  oonsdence,  as  the  law  defines  it ;  yet  the  law  takes 

notice  that  the  natural  persons  members  of  the  corporation, 

of  whom  the  corporation  consists,  are  not  strangers  to  the 

corporation,  but  are  the  parties  interested  in  all  the  revenues 

and  privileges  of  the  corporation,  of  which  they  are  members. 

And  therefore,  if  a  corporation  bring  an  action  for  any  thing  In  an  action  hj 

which  they  claim  in  their  corporate  capacity,  it  is  a  principid  b^^i|[d^  ' 

challemre  to  a  juror  that  .he  is  of  affinity  to  any  member  of  the  fi>aUeng«  to  a 

^^.  ^         ,       ,  .         .      ^n  ,  juror  that  he  IS 

corporation,  though  the  corporation  itself  cannot  have  any  a-kin  to  a  mem- 
kindred.     Co.  Litt.  157.  a.     And  Aat  a  corporation  may  ^^^  ^' 
take  a  grant  for  the  benefit  of  their  particular  members  ap- 
pears by  the  book  of  48  Edw.  3.  fol.  17.  *     The  mayor  and  •  Kt«.  Cova- 
commonalty  of  X.  brought  an  action  of  covenant  against  the  ^^.nt  is, 
mayor,  bailifis,  and  commonalty  of  Derbyf  and  declared,  that  Corporatioo,74. 
the  predecessors  of  the  defendants  by  their  deed,  brought  into 
court,  had  granted  to  the  predecessors  of  the  plainti&,  that 
all  the  commonalty  o(L.  should  be  quit  of  murage,  pontage, 
customs,  and  toll  within  the  town  of  Derb;/  for  all  their  mer- 
chandises, &c.  and  that  the  officers  of  Derbj/  had  taken  toll 
and  custom  from  some  burgesses  of  L*  of  wroi^,  and  against 
the  covenant,  to  their  damages*  &c ;  and  the  action  was  ad- 
judged good.     And  this  was  a  grant  to  a  corporation  for  the 
benefit  of  their  particular  members  f:  then,  if  a  corporation     [  345  ] 
can  take  a  grant  for  the  benefit  of  their  individual  members,  f  s  Lev.  S46/ 
they  nvAy  prescribe  to  have  the  same  thing  tQ  the  same  intent;  j^'^^^'corrol 
for  whatever  may  commence  by  grant  may  be  claimed  by  pre-  ration  may  take 
seription.     And  if  such  common,  as  the  defendant  has  here  ^^j^^fc^thT" 
claimed,  had  been  granted  to  the  corporation  at  this  day,  it  !>«>^  ^  ^« 
would  be  good  without  question ;  and  so,  he  said,  is  the  pre-  members, 
seription  in  the  manner  it  is  here  laid,  which  the  court  did 
not  much  deny. 

But  the  point  on  which  the  court  insbted  was,  that  there 
could  not  be  any  common  in  gross  mtiicut  number  i  but  the  pre 


1  Show.  278.     Sir  James  Smith's  case.    &c.  as  before.  Bro.  Corporation,  3. 61. 
S.  C.  4  Mod.  5S.    On  the  other  hand,    Moor,  and  3  Burr,  ubi  supra, 
it  shall  be  subject  to  bonds,  annuities, 
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Mellor  versus  Spatexnan. 


Mkllor  v. 
Spateman. 


*  Fite.  Com- 
moDy  19.  Bro. 
Commoner,  23, 


t  Tlti.  Com- 
moiiy  S*  BiOb 
Coonnon,  47. 


t  Bro.  Com- 
mon,  48.  per 
Brook  juitace. 


[  SM  ] 

For  common  op- 
purtenarU  one 
mustabew  a 
seisin  in  fee, 
and  pretcribe  in 
a  que  eUate^far 
caltde  levant  and 
coHchant, 


^ription  in  the  case  at  bar  oug^t  to  be  for  caOieJ€vani  and 
couchantinthetawn;  for  otherwise,  (the  chief  justice  said,)tiie 
corporation  may  surdiarge  the  common,  iifthe  number  of  the 
cattle  be  not  restrained  to  be  levani  and  couchant  in  the  same 
town. 

Upon  which  it  was  said  for  the  defendant,  that  in  Co*  Litt. 
122.  a.  in  the  enumeration  of  the  several  and  particular  kinds 
of  common,  common  in  gross  without  number  is  expressly 
said  to  be  one;  and  22  Ass.  pi.  36.  *,  an  assize  was  brought 
by  the  prioress  of  Napleton  for  common  in  gross  without 
number,  and  she  recovered ;  and  the  difference  is  shewn  be- 
tween common  in  gross,  and'  common  appendant  or  appur- 
tenant So  in  11  H.  6.  22.  b.  &  27.  Sfroad^s  casef,  com- 
mon in  gross  without  number  is  claimed  by  prSscriptioDy  and 
admitted  good.  And,  15  £dw.  4.  29.  b.  the  ci^  of  Caoenir^s 
case,  that  a  corporation  may  prescribe  for  common  in  gross  with* 
out  number.  And  as  to  the  objection  of  surcharge,  it  was  an- 
swered, that  although  a  natural^  person,  or  body  politic,  have 
common  in  gross  without  number,  yet  they  cannot  by  law 
surcharge  the  common  as  appears  12  H*  8.  2.  %,  where  it  is 
said,  that  if  a  man  hath  common  without  number,  yet  he 
ought  not  so  to  surcharge  the  soil  but  that  the  lord  or  owner 
of  the  soil  may  have  common  there  also.  AimI  though  F.  K.  B. 
125.  (D)  says,  that  if  one  has  common  in  gross  without  num- 
ber it  shall  not  be  admeasured;  yet  if  he  surchaige^  the  lord 
of  the  soil  may  distrain  him,  as  may  be  well  collected  oat  of 
the  same  book.  And  the  common,  in  the  case  at  bar,  is 
common  in  gross,  and  not  appendant  or  appurtenant ;  and 
therefore  it  is  not  proper  to  prescribe  for  common  for  cattle 
leoant  and  couchant  in  the  town.  For  then  the  prescription 
will  run  in  this  manner,  viz.  that  the  corporation  is  seised  of 
the  town,  and  that  they  and  all  those  whose  estate  they  have 
in  the  town  have  had  common,  &c  for  their  catde  levant  and 
couchant  in  the  town ;  but  they  do  not  so  prescribe  here,  but 
th^  prescribe  for  common  in  gross  without. annexing  it  to 
any  land.  And  the  prescription  for  common  appurtenant, 
and  common  in  gross  without  number,  in  a  natural  person,  is 
very  different;  because,  for  common  appurtenant,  a  man  shews 
his  seisin  in  fee  of  the  land  to  which  he  daims  his  common, 
and  then  says,  that  he  and  all  those  ichose  estate  he  has  in  the 
land  from  time  whereof,  &c.  have  had  common  of  pasture 
in  the  place  where,  &c.  for  his  cattle  Uvant  and  couchant  on 


Mich.  21  Car.  II.  Regis. 


S46 


the  land  to  which,  &c.  (2)     But  the  prescription  for  common    Mellon. v. 
in  gross  is  where  one  does  not  lay  seisin  of  any  land,  but  says,  Spateman. 
that  he  and  all  his  ancestors  "whose  heir  he  is  from  time  whereof,  But  for  com- 
&c.,  have  had  common  in  the  place  where,  &c.  for  all  their  >no°  <»  gr^ 
cattle,  without  relation  to  any  land,  and  without  saying  levant  j^i,  ancestvn    ' 
and  cotdchantf  because  there  is  no  land  on  which  they  can  be  •«*<^  harheiu 


(2)  There  is  a  difference  between 
an  action  by  a  commoner  for  disturb- 
ance of  his  common,  and  a  plea  by  him 
justifying  under  a  right  of  common  to 
an  action  o^  trespass  dausumjregitf  or 
an  avowry  damage  feasant.  In  the 
former  case,  it  is  not  now  necessary 
for  the  plaintiff  to  set  out  in  his  declar- 
ation any  title  to  the  common,  either  by 
prescription  or  otherwise,  but  only  to 
allege  that  he  is  possessed  of  certain 
land,  j&c.  (as  the  case  may  be),  |^a]  and 
by  reason  thereof  has  a  right  of  com- 
mon in  such  a  place  for  his  common- 
able cattle  levant  and  couchant  upon 
his  land  [i],  and  the  defendant  disturb- 
ed him,  whereby  the  plaintiff  could  not 
enjoy  his  common  in  so  ample  a  manner 
as  he  ought  to  have  done.  2  Ld.  Raym. 
1280.  Crotother  v.  Ol4fiel4.  3  Wils. 
280.  Atkinson  v.  Teasdale..  Ibid.  458. 
Beau  V.  Bloom.  See  the  form  of  the 
declaration.  3  Wils.  278,  279.  But  in 
a  plea  justifying  under  a  right  of  com- 
mon, tiie  defendant  must  set  out  his 


title  to  the  common  specially,  by  shew- 
ing a  seisin  in  feex}f  the  land,  in  respect 
of  which  he  claims  a  right  of  common, 
either  in  himself,  or  in  some  otlier 
under  whom  he  derives. title,>  and; then 
prescribing  in  a  que  estate  for  a  right  of 
common  in  the  manner  imeutioped  in 
tlie  text.  4  Term  Rep.]  Vl8,  719. 
Grinstead  v.  Marlome.  Oro.  Car.  599. 
Stringer's  case.  Indeed,- wbere. the 
right  of  €omi^on  is  only  Jnduoemenjt 
or  cpnveyanpe,  ^it  is  held, sufficient  for 
the  defendant  to  ^allege,  that  he  is  pqs^ 
sessed;  as  where  the  ju^ification  is,  an 
escape  of  the  cattle  from. a  common  to 
the  close  in  which,  &c.  through  defept 
of  a  fence,,  which  the  plaiptifP  is  bound 
to  repair,  or  an  escape  from  the  defend- 
ant's own  close.  Yelv.  75.  Faldo  v. 
Ridge.  For  all  that  is  necessary  in  such 
case  is,  to  shew  that  the  cattle  were  not 
trespassers,  but  had  a  right  to  be  in  the 
place  from  whence  they  escaped;  and 
therefore,  if  the  ^defendant  was  tenant 
for  years  or  at  will,  or  had  a  licence  to 


[fl]  If  this  allegation  be  proved  in 
part,  it  is  sufficient.  And  therefore, 
where  the  plaintiff  in  his  declaration 
stated  that  he  was  possessed  of  a  mes* 
suage  and  landf  and  by  reason  thereof 
was  entitled  to  the  right  of  common  in 
question,  but  at  the  trial  it  appeared 
that  he  was.  possessed  of  land  ordy.  it 
was  held  that  the  allegation  was  divisi- 
ble, and  the  plaintiff  entitled  to  damages 
pro  ianto.  2  B/&  A.  8601  RickHts  v. 
Gahney* 

[6]  The  words  «  as  to  the  said  land| 
Vol.  I. 


'<  &c.  beloi^ging  and  appertaining,'*  are 
frequently  added.  But  this  seems  in 
all  cases  unnecessary.  For  Lord  Ellen- 
borough  C.  J.,  in  15  East,  ]15«  Covolam 
V.  Slackf  where  there  were  two  counts 
with  this  addition,  and  one  without  it, 
said,  there  was  no  material  difference  in 
point  of  legal  effect  between  the  claims 
of  common  as  made  in  these  several 
counts :  in  all  the  claim  is  in  substance 
a  claim  of  common  appurtenant  to  the 
closes  in  respect  of  which  the  common 
is  claimed. 

Uu 
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Mellor  versus  Spateiusu. 


Mel  LOR  0*   levani  and  couchani^  or  to  which  the  common  can  be  appiir* 

Spateman.^  tenant     And  as  a  natural  person  prescribes  in  himself  and 

^  his  ancestors,  so  if  a  corporation  hath  been  a  corporatioD 

aggregate  from  time  whereof  &c.  they  may  prescribe  in  the 


put  bis  cattle  there,  it  is  sufficient. 
Though  if  the  defendant  will  allege  a 
precise  estate  in  fee,  he  gives  the  plain- 
tiff an  opportunity  of  traversing  it.  Dy. 
S65.  Sir  Francis  LetV%  case.  F.  N.  B. 
^98.  note  (2),  4to  edit.  However  it 
was  formerly  the  practice  to  set  out 
the  title  to  the  common  in  the  declar- 
ation as  well  as  in  the  plea.  Co.  Ent.  9. 
pi. 8.  !!•  pi.  9.  Winch.  Ent.  76.  Heme, 
64.  207.  1  Lutw.  101.  Lib.  Plac.  40. 
pi.  58.  Lill.  Ent.  62.  But  in  1  Vent. 
S19.  Saunders  v.  Williams,  and  4  Mod. 
418.  Strode  v.  Birt^  it  was  held  suffi- 
cient fbr  the  plaintiff  to  declare  upon 
his  possession  only,  as  well  against  a 
commoner  as  a  stranger:  yet,  upon  tbe 
general  issue,  a  right  of  common  must 
be  proved  at  the  trial,  otherwise  the 
plaintiff  will  be  nonsuited :  though  he 
need  not  prove  the  same  title  as  he  has 
set  out  in  his  declaration.  Bull.  N.  P. 
76.  However,  though  the  plaintiff  is 
at  liberty  to  declare  generally  upon  his 
possession,  yet  if  he  undertake  to  set 
out  a  title,  and  does  it  insufficiently,  the 
declaration  is  bad.  1  Salk.  S6S.  Dome 
▼.  Cashfbrd.  Com.  Rep.  44.  S.  C. 
2  Ld.  Raym.  1280.  Crowther  v.  0^- 
Jidd.  The  declaration  for  a  disturb- 
ance generally  is  good,  as  well  against 
a  commoner  as  a  stranger.  2  Black. 
Rep.  817.  Atkinson  v.  Teasdale.  S.  C. 
S  Wils.  276. :  but  in  an  action  against 
the  lordf  it  seems  necessary  to  stote  a 
particular  surcharge*  2  Mod.  6.  Smith 
T«  Feverdl-  1  Lutw.  107*  Hassard  v. 
Cantrdl.  S  Wils.  290.  See  the  form  of 
a  declaration  against  the  lord,  Heme, 
125.  The  declaration  in  all  cases  must 
Hjl^e  that  the  plaintiff  thereby  could 
not  use  bis  common  in  so  ampl^  §  man- 


ner as  he  ought  to  have  done,  9  Rapu 
]  1S«  a.  Marift  case.  And  it  is  there 
said,  '<  that  for  every  feeding  by  the 
^*  cattle  of  a  stranger,  the  conunooer 
'<  shall  not  have  an  action  upon  the 
<<  case,  but  the  feeding  ought  to  be 
*<  such  jier  quod  the  commoner,  com- 
*'  mon  of  pasture  fbr  bis  cattle,  habere 
**  non  pot  nit ;  so  that  if  the  trespass  be 
<<  so  small  that  he  has  not  any  loss,  bat 
**  sufficient  in  ample  manner  remains 
*'  for  him,  no  action  Kes  for  it.''  Bat 
it  seems  this  rule  must  be  understood 
wi^  some  restriction.  Undoobtedly, 
if  cattle  escape  into  the  coamoB,  and 
are  driven  out  by  the  owner  as  soon  as 
he  has  notice,  though  die  lord  nay 
have  an  action  of  trespass  for  the  injury 
to  his  soil,  the  commoner  canofot  bring 
an  action  upon  the  case,  fbr  this  seems 
to  fall  directly  within  tbe  rule.  Bat  if 
eattle  are  permitted  to  depastare  the 
common,  whether  they  belong  to  a 
stranger,  or  are  the  sopemunaerary 
cattle  of  a  commoner,  whether  they 
are  driven  or  escape  there,  a  coamioDer 
may  have  an  action  upon  the  case»  in 
which  it  does  not  seem  necessary  Ibr 
him  to  prove  any  specific  injury  which 
he  has  sustained.  For  the  consuaip- 
tion  oi  the  grass  by  the  other  cattle  is 
of  itself  a  diminution  of  the  right  and 
profit  of  the  commoner,  and  consider- 
ed as  sufficient  proof  of  the  damage 
alleged  in  the  declaration  \  for  if  tbe 
other  cattle  had  not  been  there,  the 
commoner's  c^tle  might  have  eaten 
every  blade  of  grass  which  was  con- 
sumed by  the  other.  Therefore  it  seenia 
§ufficient  for  the  plaintiff  to  prove  hU 
right  to  the  common,  and  that  the  de* 
f9n4ant  put  ^pon  it  cattlci  or  (if  he  be 
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mtainer  they  have  done  here,  and  therefore  the  prescription  by    Mellor  v. 
the  corporation  for  common  in  gross  is  as  it  ought  to  be:  but  Spateman. 
if  they  had  claimed  common  appurtenant  it  would  have  been 
otherwise,  for  then  they  ought  to  have  shewn  a  seisin  of  land 


amofther  commoner)  more  cattle  than 
he  aught  to  do.  Beaides,  the  law  con- 
aiders  that  the  right  of  the  commoner  is 
injured  by  such  an  act ;  and  therefore 
allows  him  to  bring  an  action  for  it  to 
prevent  a  wrong-doer  from  gaining  a 
right  by  repeated  acts  of  incroach- 
ment,  2  Black.  Rep.  123S.  fVeUs  v. 
Wailing.  4  Term  Rep.  71.  HoUan  v. 
Todd.  2  East,  154.  Pindar  v.  Wads- 
toorthm  For  wherever  any  act  injures 
aoother's  right,  and  would  be  evidence 
in  future  in  favor  o£  the  wrong-doer,  an 
action  may  be  maintained  for  an  inva- 
sion of  the  right  wUbout  proof  of  any 
specific  injury ;  and  this  seems  to  be  a 
governing  principle  in  cases  of  this 
kind.  As  in  the  case  of  Patrick  v. 
Greenwijff  tried  before  Mr.  Justice 
La^ormce^  (h^rd  Spring  Assizes  1796, 
which  waa  an  action  of  trespass  for 
fishing  in  the  plaintiff's  several  fishery ; 
it  appeared  in  evidence  that  the  defend- 
ant fished  there,  but  did  not  take  any 
fish,  neither  was  it  alleged  in  the  declar- 
ation that  the  defendant  caught  any 
fish,  the  plaintiff  obtained  a  verdict, 
which  in  the  following  term  (East. 
1796)  the  defendant  moved  to  set  aside; 
but  the  court  of  Common  Pleas  refused 
even  a  rule  to  shew  cause,  upon  the 
ground  that  the  act  of  fishing  was  not 
only  an  infringement  of  the  plaintiff's 
right,    but  would   hereafter    be    evi- 


dence of  an  using  and  exercising  of 
the  right  by  the  defendant  if  such 
an  act  were  overlooked.  But  if  the 
defendant  be  hrd  of  the  manors  or  put 
his  cattle  upon  the  common  mth  the 
lord's  licence,  the  commoner  caonot 
maintain  an  action  unless  he  has  sus- 
tained a  specific  injun^.  It  is  not  enough 
to  shew  that  the  cattle  consumed  the 
grass,  as  in  the  case  of  a  stranger,  but 
it  must  appear  that  there  was  not  a 
sitffiaency  of  common  left  in  order  to 
support  the  action.  For  the  lord  is 
-entitled  to  what  remains  of  the  grass, 
and  therefore  may  consume  it  himself, 
or  license  another  to  depasture  it, 
though  perhaps  the  proof  lies  on  the 
defendant  to  shew  that  there  is  a  suffi- 
ciency of  common  left  for  the  plaintiff. 
4  Term  Rep.  73.  Hobson  v.  Todd,  per 
BuUer  justice.  2  Mod.  6.  Smith  v.  Fe- 
verellj  where,  to  an  action  upon  the 
case,  the  defendant  pleaded  a  licence 
from  the  lord,  which  upon  demurrer 
was  held  ill,  because  the  defendant  had 
not  alleged  that  there  was  sufficient 
common  left  for  the  commoners;  for 
the  lord  cannot  let  out  to  pasture  so 
much,  as  not  to  leave  sufficient  for  the 
commoners,  and  the  plaintiff  is  not 
bound  to  shew  it  in  his  replication. 
See  Willes'  Rep.  619.  Greenhoto  v. 
Hsley.  [c]  So  where  a  commoner  in 
replevin  avons  the    taking   of  cattle 


[c]  It  appears  from  the  cases  cited, 
that  in  an  action  against  the  lord,  the 
plaintiff  must  state  the  surcharge  in  his 
declaration;  it  follows  therefore  that 
he  must  prove  that  surcharge  by  the 
only  evidence  which  can  prove  it, 
namely,  by  shewing  that  there  is  not 


a  sufficiency  of  common  left  for  him  : 
but  in  an  action  against  a  person  who 
may  have  put  on  cattle  by  the  lord's 
licence  it  is  otherwise,  for  the  com- 
moner cannot  know  that  the  defendant 
has  such  a  licence,  and  is  therefore 
oititled  to  treat  him  as  a  stranger,  and 
Uu  2 
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Mbllor  v.   in  fee,  and  prescribed  to  have  common  for  their  catde  levant 
Spatbmak.   ^jjJ  cmichant  upon  such  land:  wherefore  he  concluded  that 

the  prescription  for  common  in  gross  without  number  was 

good. 


dai^jage  feasant  to  his  common^  he 
must,  state  that  he  could  not  enjoy  his 
common  in  so  ample  a  manner,  exactly 
as  he  does  in  a  declaration.  3  Lev. 
104.  WooUon  V.  Salter.  5  Vin.  Com- 
mon,  27.  pi.  43.  Jackson  v.  Laverack^ 
MS.  case.  But  RoUe  C.  J.  is  of  a  con- 
trary  opinion,  because  (by  him)  a  com- 
moner has  a  sufficient  interest  to  autho- 
rise him  to  distrain.  Styles,  428. 
Bronge  v.  More. 

The  defendant  used  formerly  to  plead 
his  special  matter  of  defence  in  this 
action ;  but  it  is  now  settled  tliat  he 
may  give  it  in  evidence  upon  the  gene- 
ral issue  of  not  guilty.  \d]  The  plain- 
tiff must  not  only  allege  that  he  has  a 
right  of  common  for  cattle  levant  and 
couchanty  but  must  also  prove  it,  by 
shewing  himself  in  possession  of  some 
land,  whereon  the  cattle  may  be  levant 
and  couchant.  5  Term  Rep.  46.  Sckoles 
V.  Hargreaves.  8  Term  Rep.  396. 
Benson  v.  Chester,  [e]  It  is  not  always 
necessary  in  pleading  to  state  the  com- 
mon as  appurtenant'  to  land  eo  nomine^ 
for  if  it  be  laid  as  appurtenant  to  a  thing 
which,  in  intendment.of  law,  primd facie 
comprehends  land,  it  is  sufficient  on  the 


face  of  the  plea.  As  where  it  is  Uud  as 
appurtenant  to  a  messuage.  2  Brownl. 
101.  Patrick  v.  Lotore.  1  Ld.  Raym. 
726.  Hockley  v.  Lamb;  but  Lord 
Vaughan  is  of  a  contrary  opinion, 
Vaugh«  ^53.  North  v.  Coe ;  or  to  a 
cottage;  Co.  Ent.  649.  a.  2  Ld. 
Raym.  1015.  Emertan  v.  SMy ;  for 
the  law,  upon  demurrer,  or  after  ver- 
dict, will  presume  that  there  is  at*least 
a  curtilage  belonging  to  them,  on  which 
die  cattle  may  be  levaM  and  amekam. 
Sir  T.  Jones,  227-  Seamier  v.  Johnson  ;- 
but  still  it  must  be  proved  at  the  trial, 
either  on  the  general  issue  in  a  declar- 
ation, or  upon  the  issue  of  leTancy  and 
couchancy  in  a  justification.  So  the 
cattle  must  be  the  commoner's  own,  at 
least  he  must  have  a  special  property 
in  them.  Bro.  Common,  47.  2  Show. 
328.  Manneton  v.  Trevilian ;  and  they 
must  be  commonable  cattle.  There- 
fore as  a  person  can  only  claim  a  right 
of  common  Jbr  his  own  cammomahlt 
cattle  levatU  and  couchani^  the  whole  of 
this  right  may  be  traversed  and  put  in 
issue;  for  it  is  but  one  entire  title. 
2  Show.  328.  S.C.  Skinn.  137.  1  Boir. 
SI 6.  Robinson  v.  Raley.    By'  lerancy 


the  defendant,  when  he  shows  the  licence 
in  evidence  under  the  general  issue, 
which  he  would  do  at  the  present  day 
rather  thdn  plead  it,  must  go  further 
and  show  that  he  has  not  exceeded  the 
licence,  but  has  lefl  a  sufficiency  of 
common  for  the  plaintiff. 

[d]  1  Selwyn's  Ni.  Pri.  430.  Bennet  v. 
Spinke. 

[e]  It  has  been  held  in  an  action  for 
disturbance  of  a  right  of  common,  that 
a  claim  of  common  for  all  the  plaintiff's 


cattle  levant  and  couchant  .on  his  land 
was  supported  by  evidence  of  a  custom, 
for  all  the  occupiers  of  a  large  common 
ffeld  to  turii  cattle  into  the  whole  *field 
when  the  com  was  taken  off,  the  num* 
her  of  the  cattle  being  regulated  by  the 
extent  and  not  the  produce  of  each  manV 
land  in  the  field,  although  the  cattle 
were  not  actually  maintained  on  such 
land  during  the  winter.  1  B.  3c  A.  ?06» 
Cheesman  v.  Hurdham. 


Mich.  21  Car.  IL  Regis.  346  d 

\    Biglandj  e  contra^  and  be  insisted  that  the  defendant  ought  Mellor  v. 

to  have  said  in  the  prescription  that  the  common  was  for  cattle  Spateman. 
levatU  and  eoucKant  in  the  town.  " 

And  so  was  the  opinion  of  the  whole  court;  and  they  reh'ed 


and  couchancy  is  meant  the  possession 
of  such  land  as  will  keep  the  cattle 
claimed  to  be  commoned  during  the 
winter.  2  BroWnK  101.  Patrick  v. 
Lotore.  1  Vent.  54.  Leech  v.  Widdey. 
5  Term  Rep.  46.  Scholes  v.  Hargreaves. 
See  ante,  28.  note  (4). 
-  The  fort/,  may  not  only  distrain  the 
tattle  of  astranger,  but  also  so  many  of 
a  camnion^B  cattle  as  surcharge  die 
common..  2  Black.  Rep.  818.  Atkin- 
son  Y.'Teasdak.  F.  N.  B.  125.  (D). 
WiJIes'Rep.  63S.  ElUs  v.  Rowles.  A 
commoner  can  only  distraiu  the  cattle 
of  a  stranger.  1  Roll.  Abr.  320.  405. 
pl.5.  Yelv.  104.  Hoddesdon  v.  Gruily 
but  not  of  the  lord*  2  Buls.  117.  Car- 
rill  v.'  Pack ;  nor  where  a  commoner 
bvercliarges  the  common-  by  putting  in 
cadle'that^e  not  levant  aad  couchdnt, 
dJm)aqoAer  commoner  distrain  the  sur- 
plusage, at  least  before  admeasurement. 

3  Wfls. .  2fl7.  ^A'tkinnon  v.:  Teasdale. 
Tber^fOre  where,  in  repleviti,  the  plain- 
tiff  in  his  ptoa  in  bar  to  an  avowry  by 
the  defendant:  as  a  coriimoner  damage 
feasant,  prescribes  for  a  right  of  com- 
mon, and  that  he  pot  his  cattle  upon  the 
common,  the  defendant  cannot  reply 
that  the  plaintiff  surcharged  the  com- 
mon with  the  catde,  and  therefore  he 
distrained  them.  2  Lutw.  1238.  Dixon 
V.  James*  4i  Burr.  2426.  Halt  v.  Hard-- 
ing.  But  where  the  right  of  common 
is  limited  to  a  certain  number  of  cattle, 
without  any  relation  to  the  quantity  of 
land  which  the  commoner  is  possessed 
of,  and  the  commoner  puts  in  a  greater 
number,  perhaps  another  commoner 
may  distrain  the  supernumerary  cattle* 

4  Burr.  2431.  Hall  v.  Harding.  But, 
notwithstanding  one  commoner  cannot 


distrain  the  surplusage,  where  another 
commoner  pyts  on  the  common  more 
cattle  than  are  levant  and  couchant 
on  his  land,  yet  if  a  commoner  were  to 
purchase  a  quantity  of  cattle  and  drive 
tliem  immediately  on  the  common 
without  being  at  all  upon  his  land,  and 
he  had  no  other  cattle  at  the  time  on 
the  common,  it  might  be  a  question 
whether  another  commoner  could  not 
distrain  them.  On  the  one  hand  it 
may  be  contended,  that  if  the  commoner 
whose  cattle  are  distrained  brings  an 
action  of  replevin,  the  issue  would  be, 
whether  the  cattle  were  levant  and 
couchant  on  his  land,  the  a£Srmative  of 
which  he  will  be  bound  to  prove. 
For.  to  an  avowry  or  plea  damage  fea^ 
santy  the  plaintiff  must  prescribe  for  a 
right  of  common  for  his  cattle  levant 
and  couchant  on  his  land,  and  aver  that 
these  catde  being  levant  and  couchant, 
he  .put  them  on  the  common,  upon 
which  the  pardes  will  be  at  issue; 
but  as  the  plaintiff  cannot  prove  that 
fact,. he 'Would  diereforc  fail;  and  it 
may  be  further  said,  that  there  is  not 
any  exercise  of  judgment  necessary  here 
to  distinguish  the  catde  which  are 
levant  and  couchant^  from  those  which 
are  not  so.  On  the  other  hand  it  may 
be  said,  and  perhaps  widi  better  reason, 
that  as  the  commoner  put  those  catde 
on  the  common  under  colour  and  pretence 
at  least  of  a  right,  he  cannot  be  called 
a  stranger,  and  therefore  another  com*- 
moner  cannot  distrain  them.  •  However 
if  the  law  be  so,  it  seems  to  follow, 
that  in  the  case  now  put,  the  com- 
moner can  only  traverse  the  prescription 
for  common ;  he  cannot  admit  the  pre- 
scription,and  traverse  the  averment  of  the 
•   Uu  3 
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Reeve. 
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much  on  tlie  book  of  15  £.  4.  32  b.*  And  the  ootirt  did 
not  dislike  any  part  of  the  plea,  but  only  it  was  not  said  in  the 
plea,.  *'  levant  and  couchatU  mthin  the  townJ*  And  Xa^^e 
chief  justice  said  positively,  that  there  cannot  be  any  coDoaion 
in  gross  without  number  (3)  f ;  and  they  all  held  that  the  plea 
was  bad  lor  want  of  those  words,  and  judgment  was  given 
for  the  plaintiff.  And  Kelynge  sak!,  that  diey  did  not  destroj 
the  common,  but  the  judgment  was  for  the  &ult  in  the  plea 
only ;  and  he  informed  the  defendant  and  his  counsel,  that  if 
tbey  would  put  in  the  words  levaM  and  couehant  in  the  town. 


levancy  aad  couchancy  of  the  cattle[/]. 
Though  the  contrary  was  adjudged  in 
the  case  of  Atthill  v.  AUhiU^  Winch's 
Ent.  97.0. 973.  upon  a  demurrer  to  such 
a  traverse.  If  indeed  he  should  drive 
them  among  his  other  cattle  on  the 
common,  and  they  are  distrained  by 
another  commoner  along  with  some  of 
the  others,  on  proof  that  some  of 
the  cattle  were  leoant  and  couchanif 
the  issue  would  be  found  in  favour  of 
the  commoner  whose  cattle  are  dis- 
trained»  because  it  then  comes  to  a 
question  of  surcharge.  But  if  the  lord 
had  distrained  the  cattle,  and  upon 
such  issue  of  levancy  and  couchancy  in 
replevin,  some  of  the  cattle  are  proved 
to  be  levant  and  couehant^  and  some 
not,  the  issue  will  be  found  for  the 
lord.  2  Roll.  Abr.  706.  pi.  41.  Sloper 
V.  Allen.  S.  C.  1  Brownl.  171.  So  in 
trespass  for  taking  his  cattle;  but 
^e  commoner  may  perhaps  help  him- 
self, by  entering  a  nolle  prosequi  as  to 
the  cattle  which  were  not  levant  and 
couehant,  and  proceed  for  the  others. 
Indeed  if  the  lord  should  bring  an 
action  of  trespass  dausumJregUy  instead 
of  distraining,  and  the  defendant  should 
prescribe  for  common  for  his  cattle 
levant  and  couehant,  and  aver  that  he 


put  the  cattle  mentioned  in  die  declar- 
ation, being  kit  comnumaUe  catUe  ievmd 
and  eouehani  on  hie  land  inio  de  eosi- 
iMOM,  in  case  some  of  the  cattle  were 
not  levant  and  cwckantf  it  aiioiiki  aeeai, 
the  plaintiff  should  new  asdgn  the  tres- 
pass, by  stating  that  he  brooglii  bb 
action  for  depasturing  the  connuiQ  widi 
other  cattle,  and  not  traverse  tfaelevancy 
and  couchancy.  For  in  trespass  it  is  sofi- 
cient  for  the  defendant  to  shew  say 
thing  which  excuses  the  tre^ass,  sad 
the  number  mentioned  in  the  dedsr- 
ation  is  not  material.  Willes'  Rep.  6S8. 
jEUm  v.  Rovoles* 

Where  trespass  is  brought  for  uSang 
cattle  it  is  enough  for  defendant  to  mj 
he  was  possessed  of  a  close,,  and  justify 
damage  feasant.  2  Salk.  MS.  Anem. 
3Mod.l32.  Langford^.WMer.  2Mod. 
70.  Searl  v.  Bunion.  But  in  reptean 
the  defendant  must  in  his  avowry  either 
allege  the  taking  in  his  freehold,  or  if  he 
has  only  a  particular  estate  for  yens, 
derives  his  title  from  the  tenant  in  fce. 
See  2  Saund.  284.  e.  2M  d.  in  the  note. 
However,  in  all  cases,  if  it  is  appre* 
bended  that  the  wrongdoer  intends  to 
defend  himself  under  a  claim  of  right; 
it  is  most  adviseahle  either  for  the  Urd 
to  bring  an  action  of  trespass  or  do- 


\f\  For  by  the  admission  of  the  pre- 
scription it  appears  that  the  plaintiff  is 
a  commoner,  and  therefore  hy  the  hy- 


pothesis the  defendant  was  a  wrcmg  doer 
in  distraining  his  cattle. 
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the  preiscription  would  be  good  enough  in  the  manner  above   Mbllob  v. 
mentioned  •.  Spatemak. 

And  the  defendant's  counsel  was  of  opinion  to  bring  a  writ  •See2Saimd,i. 
of  error ;  but  the  action  was  commenced  by  original  writ  out  Mellor  t. 
of  Chancery,  and  therefore  a  writ  of  error  did  not  lie  in  the  Where  an  action 
Exechequer-Chamberby  the  statute  27  Eliz.  c.  8.  (4),  but  only  !■  ^menced 
Jn  parliament;  wherefore  nothing  further  was  done*  gioal,  a wi^? 

error  lies  to  par- 
liament and  not  to  the  ExchequeiwChainber.. 


traiDy  or  for  the  commoner  to  bring  an 
Miction  upon  the  ctue^  and  not  by  any 
means  to  distrain. 

.  (9)  So  1  Roll.  Abr.  396  (I}»  pi.  1.4. 
if  a  man  claims  common  for  all  manner 
^  eatt;le  in  any  place  as  an  inhabitant  in 
a  tewtti  and  claims  the  common  by  rea^ 
son  of  his  being  an  inhabitant[g],he  shall 
not  have  common  for  any  other  beasts 
(has  tbos^  which  Bxelevant  and  conchaiU* 
Accord.  Mar.  8S«  pk  37*  Say's  case. 
I  Sa.  313.  CheedUy  v.  MMer.  1  Ld. 
Raym«  40S.     WeeUif  v.  Wildmany  per 


Ltoinz;  arg.    And  it  seems  now  to  b« 
a  settled  point. 

(4)  8.P.  1  Sid.423.  Redmm  y.BdolflU 
In  Comberfoachi  295.  Wilaan  y.  Lamer. 
Hdk  C.J.  says,  ''It  hath  obtained  that 
"  nowritoferrorliethintheExchequero 
**  Chamber  where  the  action  was  com- 
**  menced  here  by  originalf  but  I  never 
**  understood  the  reason  of  it."  Tho 
words  of  the  statute,  sect.  3.  are, 
<<  Thai  where  any  jud^ent  shall  be 
'<  given  in  the  said  court  of  the  Sjngfs 
**  Bench  in  any  suit  Jirst  dommencei 
« therer  [A] 


[g]  It  seems  clear  from  note  (3)  ante 
S41.9  and  the  cases  there  cited,  that  a 
claim  of  common,  pleaded  by  an  inhabit- 
aat,  as  an  itdiabitant  merely,  is  bad:  it 
must  be  pleaded  either  in  the  name  of  a 
<jorporation  for  the  benefit  of  the  in- 
habitants, or  in  a  que  estate. 

L*]  By  rule  of  K.B.  Tidd,  117.  it  is 
ordered,  that  **  in  all  actions  in  which 
the  pfauntiff  shall  proceed  against  the 


defendant  by  special  original  writ,  and 
shall  recover  less  than  the  sum  ofSOl. 
he  shall  not  on  taxing  costs,  be  allowed 
any  more  or  other  costs,  than  he  would 
have  been  entitled  to,  in  case  he  had 
proceeded  by  bill ;  except  in  such  ac- 
tions in  which  he  could  not  proceed  by 
bill,  or  in  which  any  defendant  shall  be 
actudly  outlawed.** 


Potter  versus  J^onh. 
Paach.  21  Car.  IL  Regis.    RoL  175. 

^^]J7^^^Y  NORTH^  late  oiMUdenhatt  in  the  said 

county,  esqui)re,  was  stiuumoned  to  answer  John 

Potter  of  a  plea,  wherefore  he  took  a  horse  called  a  nag,  of 

him  the  said  John^  and  unjustly  detmned  him  against  sureties 

Uu  4 


Case  58. 


3*7 


Potter  versus  North,  - 


Potter  V. 
North. 

Defendant  in  a 
certain  place 
called  the  Fenn 
took  plamtiff's 
bone. 


and  pledges.  &&  And  whereupon  the  said  JMn  by  Edward 
Coleman  his  attorney,  complains,  that  the  said  Henrtf^  on  the 
18th  day  of  Jtme  in  the  19th  year  of  the  rdgn  of  our  said 
lord  Charles  the  Second  now  king  oiEnglandy  at  Mildenkall 
aforesaid,  in  a  certain  place  (1)  there,  called  the  Fenn^  took 
die  said  horse  of  him  the  said  John,  and  unjustly  detained  (2) 


(1)  It  is  necesMry  in  replevin  to  roeo- 
tion  theplact  of  taking,  as  well  as  the 
vill  or  parish,  as  is  done  here,  other- 
wise the  defendant  may  demur:  lut  the 
omission  is  cured  by  pleading  over  or 
afker  verdict.  The  phice,  and  vill  or 
parish,  are  material  and  traversable. 
Hob.  16.  Read  v.  Hatoke.  Crp.  EHz. 
896.  Ward  v,  LaxtOe.  Moor,  678. 
Ward  V.  Lakin,  1  Brownl.  176.  Read 
V.  floto.  1  Sid.  9, 10.  Wetton  v.  Carter. 
Ibid.  2a  at  the  end  of  HiU  v.  Bun- 
ninf^B.case.  -  Garth.  186.  Tre%)erion  v. 
if  jc£«.**- Where  the  defendant  took  the 
goods  in  another  place  tban  is  men- 
tioned in  the  declaration,  he  may  plead 
non  cepitt  and  give  that  fact  in  evidence, 
and  nonsuit  the  plaintiff.  1  Str.  507, 
508.  Johnson  v.  WMyer.  2  Mod;  199. 
Anon.  But  the  defendant  cannot  have 
a  return  of  the.  goods  under  this  plea; 
i^nd  therefore,,  if  he  wants  a  return,  he 
must  ple^d,  that  he  took  the  good#  in 
some  other  place,  describing  it,  and 
traverse  the  plage  laid  in  the  declar- 
ation ;  and,  in  order  to  have  a  return, 
avow  or  make  cognizance,  stating  the 
cause  for  which  he  distrained.  Hast. 
Ent.  S^^.  b.  pi.  %  3.  55.5.  b.  pi.  4, 5, 6. 
CUft.636.  pi.  5.  644.  pl.U.  Lib.Plac. 
374.  pi.  11.  Lill.Ent.S51.  6  Mod.  102. 
Croue  V.  BiUon.  Doc.  Plac.  816.  And 
the  plaintiff  cannot  traverse  any  matter 
in  the  avowry  or  cognisance,  but  must 
take  issue  on  the  traverse  oftte  ^lace* 
1  Vant:  127.  Anon.  1  Salk.  93.  Foofs 
cds^.  S.C.  '.Cferth.i39.  Hde.y.'Foot:. 
6  Mod.  108.  Crofie  v.  Bikm.  ]  WiUes' 


Rep.  475.  BuUythorpe  v.  Turner,  [a] 
And  the  reason  seems  to  be,  became 
such  an  avowry  is  oofy  a  sogg^stioa 
to  entitle  the  defendant  to  rttol^cti 
under  the  statutes  7  H.  dt  c  4^  %  9. 
and  21  H.8.  C.19.S.S.,  which  wy,  tikat 
every  person  who  makes  avewryf  or  cfljg- 
nisance^  ftc  if  the  plaintiff  shatthe  dosk 
suit,  or  otherwise  barred,  shall  reoover 
damages  and  costs.  Befbre  ikfm  fbi" 
tutes  no  damages  were  given,  and  ■Mii' 
out  such  a  suggestion  the  defendant'^ 
not  within  the  statutes:  and  therefece 
the  suggestion  being  only  for  a  particu* 
lar  purpose  is  not  traversable.  1  Sattb 
94*.  ^nofi.  The  plea  of  cepU  im  aSi 
loco  is  to  be  considered  as  a  plea  in  bar 
and  not  in  abatement;  no  afidant  is 
requiMte  16  be  filed,  nor  is  it  norcMStiy 
to  be  pleaded  within  four  difs  after  Che 
declaration  delivered.  Barnest  35S. 
BuUythorpe  v.  Turner.  Willes'  Rep. 
475.  S.  C.  However,  the  defendant 
can  only  plead  non  cqnifOt  cepii  in  aUo 
loco,  in  case  be  never  had  the  cattle  in 
the  place  in  ibe  declaration  at  all ;  for  if 
the  plaiottffprove  that  the  defendant  had 
the  cattle  in  the  place  in  the  declaration, 
the  plaintiff  will  have  a  verdict,  nmwitfa- 
atasiding  the  first  taking  was  in  another 
place.  Thereforerilrin  truth  the  defend- 
ant took  the  cattle  at  another  place,  and 
onlyhad'diem  in  the  place  mentioned 
in  the  declaration  in  the  way  to  the 
{i4uiid,Ihe'ioi%lit?to  phlad  that  matter 
specially;  2  Wils.  854.  Walton  v.  Ker- 
sop;  5.Wils.  206*  ^ABUtrdvers  v.  Fosset. 
Bnll.Ni.^Pri.  54.  .2 Bos. and  Pull.  480k 


'I  J  J  .-Hi  jnrBwir=wifc=iPws 
Xa]  Cro.Elii.372:  Wattsv.Hegden.    , 
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hire  against- sureties  and  pledges,  until,  &c.;  .wherefore  he    Potter  v.; 
the  said  John  says  that  he  is  worse,  and  has  damage  to  the      North. 
value  of  40/.';  and  therefore  he  brings  suit,  &c. 


Abercrombie  v.  Parkhurst^  namely,  "  be- 
''  cause  he  says,  that  the  said  defendant 
*'  nowts/and  at  the  said  time  when.  Sec. 
*'  was  seised  of  and  in  a  certain  close  cal- 
^  led  andknown  by  the  name  of  NiClose 
</  in  the  parish  of  B.  in  his  demesne  as 
«<  of  fee,'.'    and  so  justify  taking   the 
cattle  in  the  said  close  damage  ^fta^ 
uintt  **  and  afterwards  he  the  said  de* 
^  fisndant  took  and  led  away  the  same 
**  from  the  said  close  to'  the  said  place 
*^  in  the    declaration    called,   Ac   in 
V  which,  &c.    and  at  the   said  time 
f  when,.&c.  had  the  same  there  in  the 
^'  way.  foom  the  said  close  to  the  open 
<<  pound^in  the  parish  of  ^;  aforesaid, 
\*  lhereto.be  impounded  for  the  damage 
^'.  so 'done  to  the  said  dose   called 
'<  N.  Close.'''  The  plaintiiF  may  then 
traverse  the  taking  inN.  Cioie;  but  the 
defendant  must  net  traverse  the  place 
mentioned  in  the  declamdon,  for  he  has 
coD&ssed  his  having  the'  cattle  there 
and  avoided  it.   Dyer,  246.  fd.TO.  Cro. 
Eliz.667.  Sands  V.Lane.    lWils.219. 
Rj^v.Parkhurst.    SWils.297.  Mai- 
trovers  v.  Fosset.  2  Bos.  and  PulL  480. 
,    So  where  the  defendant  avatos  in  a 
place  which,  on  the  face  of  ike  avowrtft 
appears  to  be  a  difierent  one  from  the 
place  mentioned  in  the  declaration,  he 
must  traverse  it.  As  where  the  taking  is 
alleged  in. the  declaration  to  be  at  the 
parish  of  St.  Martin  in  the  Fields^  in  a 
certain  place  there  called  Maiden4anef 
and  the  defendant  in  his  avowry  says, 
that  the  said  place  contains  one  mes« 
suage  in  the  parish  of  St.  PauTsf  Coveni 
Garden^  the  avowry  is  ill  without  a  tra- 
verse of  the  place  in  the  declaration. 
2  Lutw.  1147  — 1151 .    P(^ree  v.Duke. 
Hence  it  appears  .that  replevin'  diffiers 
from  trespass  c2ausutn  Jregit.    In  the 
latter  it  is  held  to  be  sufficient  for  the 


plaintiff  to  allege  the  trespass  to  have 
been  done  in  a  vill  or  parish  only,  with* 
out  mentioning   any  place,   for   it  is 
not  material :   and  if  the  plaintiff  do 
mention  a  place,  the  defendant  may 
justify    m    another   place    without   a 
traverse,  and    the    plaintiff  must  as* 
certain  the  place  in  a  new   assign* 
ment*  -  But  as'  th^re  can  be  no  new 
assignment '  in    re(^evin,   Freem.  258. 
Cockth^  v»  Pagrave,  and  it  is  also  an 
action  which  requires  grater  certainty 
in  the  declaration,  the  plaintiff  is  bound 
to  mention  the-pUice  of  taking  at  first 
in  his  declaration.    Hob.  16.  Ready. 
Hamke.    Moor,  678.  Ward  v.  LaHn. 
If  the  defendant  should  in  his  avowry 
or  cognizance  state  the  taking  to  be  in 
a  place  which  apparently  agrees  with 
that  mentioned  in  the  declaration,  but 
is  in  fieict  a  different  place,  the  plaintiff 
must  set  it  right  in  his  plea  in  bar.    As 
where  the  plaintiff  states  the  taking  to 
be  in  Bladtacret  and  the  defendant  in 
his  avowry  says  that  the  place  contains 
a  certain  number  of  acres,  and  is  called 
Greenacref  whereof  the  place  in  the  de- 
cbvation  is  parcel,  and  avows  for  da^ 
mage  Jeasani  in  his  freehold,  or  for 
some  other  cause ;  there,  in  case  Blacks 
acre  and  Greenacre  are  different  places, 
the  plaintiff  may  allege  that  he  took  the 
cattle  in  Biackacre,  and  traverse  that  it 
is  parcel  of  Gre^iMicrff;  or  if  the  avowry 
should  not  state  Blackacre  to  be  parcel 
of  Greenacre,^  the  plaintiff  may  either 
demur  specially. because  it  is  not  so 
stated,  or  if  he  chooses  to  waive  that 
defect  may  traverse  the  taking  in  Greem* 
acre.    22  Edw.  4.  51.,  a.    Garth,  185. 
Treverton  v.  Hicks.  If  the  parties  agree 
in  the  place,  but  vary  in  the  quantity  of 
land  which  the  place  cpntajns,  as  where 
the  defendant  says  in  his  avowry  that 
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Potter  versus  North. 


POTTErt  «. 

North. 


Cogninnce. 
Defendant  u 

bailiff  of  Sir 
Heiify  North, 


And  (3)  the  said  Henry  Norths  by  Francis  Woodward  his 
attorney,  comes  and  defends  the  wrong  and  injury  when,  &c. 
and  as  bailiff  (4)  of  one  Sir  Henry  North  baronet  well  acknow- 
ledges the  taking  of  the  said  horse  in  the  said  place  in  whidi, 
&C.  and  justly,  &q«  because  he  says  that  the  said  place  caQed 
the  Fam,  in  which  the  taking  of  the  said  horse  is  above  sap- 


the  place  contains  20  acres,  the  plain- 
tiff may  in  his  plea  in  bar  state  the  true 
quantity,  and  then  proceed  in  bis  jusii^ 
fication  without  any  traverse. 

(2)  Replevin  may  be  brought  to  re- 
cover  geod»  which  are  still  detained  by 
the  person  who  took  them,  and  this  is 
called  replevin  in  the  detine^f  which  ha» 
been  long  since  obsolete.  But  the  mo- 
dem action  of  replevin  is  in  the  deUnuity 
which  is  so  called,  because,  as  the  word 
imports,  it  is  brou^  wheft  the  goods- 
have  been  delivered  to  the  party,  which 
is  done  by  the  sheriff  i^b  a  wrii  of  re- 
l^vin,  or  plaint  levied  before  htm.  BulL 
Ni/  Pri.  62.  The  plaintiff  in  replevin 
in  the  detinet  was'  entitled  to  reeover  as 
well  the  value  of  the  gooda  bb  damages 
for  taking  them.  F.  N.  B.  69.  (L)^  Co. 
Ent.  610,  611.  but  in  the  present  ai^tios 
in  the^detinuU  ke  can  only  recover  da- 
mages lor  the  taking.  2  Lutw.  1150^ 
nSUPetree  y.Duke.  [i] 

(3)  There  is  a  difference  between  a 
justificatioii  to  an  action  of  trespass, 
and  an  avowry  or  cognisance ;  in  tres-* 
pass  it  is  sufficient  for  the  defendant  to 


allege  in  his  plea  matter  to  excuse  the 
trespass ;  but  in  replevin  the  avowant, 
or  person  making  cognisance,  is  in  the 
nature  of  a  plaintiff ;  for  he  is  to  have  a 
return,  and  therefore  the  avowry  or 
cognisance,  which  is  in  the  nature  of  a 
declaration,  must  shew  a  good  title  in 
omnibuSf  and  contain  sufficient  matter 
to  entitle  him  to  a  return.  YeJv.  148. 
Goodman  v.  AyUng.  Thus  in  i 
if  the  defendant  justify  for  an  i 
ment  in  a  court-leet  he  must  set  fcvtk 
a  warrant,  for  he  is  a  wrong-doer  uniess 
ke  acted  by  virtue  of  a  warrant;  bat  it 
is  not  necessary  to  aver  the  matter  of 
the  presentment,  because^  an  to  hinir  it 
is  immaterid  whether  the  offisnce  was 
eommitted  or  not>  so  there  waa  a  pre-t 
aentment,  and  his  plea  is  only  fo  excuse 
the  wrong;  but  in  an  avowry  or  cog- 
nis&nce,  the  defendant  ought  to  aver  in 
flict  that  the  (dacmtiff  eommitted  the 
oflbnce  for  wUcb  he  was  amerced^  be^ 
cause  he  is  an  actor  and  is  to  recover, 
which  can  only  be  upon  dw  marits. 
Carth.  74^  MaUhem  v.  Car^.  S.  C. 
\  Salk.  107.    7  Rep.  25  a.  [c} 


{b'}  Although  in  the  modern  action 
of  repkvin  the  declaration  is  m  the  de-^ 
iimiiif  yet  the  first  step  in  the  action  is 
to  obtain  the  goods  by  a  compulsory 
process,  and  therefore  the  plaintiff  does 
in  fact  recover  the  goods  and  damages 
for  the  taking  just  as  much  in  this  ac- 
tion as  in  the  action  in  the  detinet. 
**  There  does  not  appear  in  any  of  the 
**  books  any  proceeding  in  replevin 
«*  which  has  not  commenced  by  writ, 
''requtrmg  the  sheriff  to  cause  the 
15 


**  goods  of  die  plaintiff  to  be  replevied 
**  to  him,  or  by  plaint  in  dke  i^eriff*s 
**  court,  the  immediate  process  upon 
**  which  is  a  precept  to  replevy  the 
<«  goods  of  the  party  levying  Uie  plaint. 
**  Both  those  modes  of  proceedmg  are 
**  in  rem,  i.  e.  to  have  the  goods  again, 
**  and  not  for  the  recovery  of  damages 
«•  only.'*  Per  Lord  Ettenborougk  C.  J. 
6  East,  283.  meteher  v.  Wilkim. 

[c]   The  defendant  in   replevin  is 
sometimes  allowed  to  plead  not  guilty^ 
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posed  to  be  done,  contains,  and  at  the  said  time  of  the  taking  Potter  v. 

of  the  said  horse  did  contain  in  itself  a  (5)  thousand  acres  ,  NoAth.  ^ 

of  pasture  with  the  appurtenances  in  Mildenhall  aforesaid,  The  pia^  con- 

wfaereof  a  certain  place  called  the  Delfe^  containing  a  hundred  ^  «»« *J^«- 

acres  of  pasture  with    the    appurtenances,   next  adjoining  wbenofscei'. 

to  a  certain  other  place  there  called  the  Brincke  on  the  south  **^  pia«  called 


(4)  It  is  sufficient  for  the  defendant 
in  his  cognisance  to  say  generally,  "  as 
«'  bailiff  of  /•  iS."  without  shewing  his 
authority ;  and  a  subsequent  agreement 
by  /•  S.  to  the  distress  amounts  to  an 
authority,  as  much  as  if  he  had  previ-* 
ously  directed  the  defendant  to  distrain. 
Bro.  IVaverse,  3.  4  Mod.  S78.  lAimb 
V.  Mills.  11  Mod.  112.  Trevillian  v. 
Pijw*  Therefore  if  he  makes  cogni- 
sance as  bailiff  to  the  king,  he  need  not 
allege  a  patent.  Bro.  Bailiff,  2.  Or  to 
a  corporation,  he  need  not  allege  a 
deed,  or  say  It  was  by  their  command. 
S  liev.  107.  Manby  v.  Long.  If  the 
defendant  says  **  he  wU  avoua,**  instead 
of  **  wU  acknowledges/'  it  is  but  form. 
Cro.  Jac.  373.  Wheadon  v.  Sugg.  In 
replevin  the  being  bailiff  may  be  tra- 
versed, for  whatever  cause  the  distress 
was  taken.  There  is  some  contradic- 
tion in  the  books  upon  this  subject. 
All  the  cases  agree,  that  in  trespass 
clausumjregitt  if  the  defendant  justifies 
as  bailiff  of  /•  S.  in  whom  he  alleges  the 
freehold  to  be,  the  plaintiff  cannot  tra- 
verse the  being  bailiff,  because  that 


would  be  an  admission  of  the  freehold 
being  in  /•  S.  and  not  in  the  plaintiff, 
which  is  sufficient  to  bar  his  action, 
whether  the  defendant  were  bailiff  or 
not.    33  H.  6.  3.    1  RolL  Rap.  46. 

l^ey.  ^ .   1  Salk.  107.  Trevillian 

y.Pyne.  S.  C.  11  Mod.  112.  [d\  An4 
some  of  tlie  cases  hold,  that  the  being 
bailiff  is  not  traversable  in  replewn  ;  as 
Cro.  Eliz.  14.  Earl  of  Bed/wrd'%  case  i 
but  this  is  denied  by  TV^vor  C«  J«  in 
delivering  the  judgment  of  the  Common 
Pleas  in  Trevillian  v.  Pine,  11  Mod. 
112.  So  in  RoU.  Rep.  46.  where  the 
defendant  made  cognisance  as  baiUff  of 
L  S,  for  damage  feasant  in  his  freeMd* 
the  court  decided  on  the  authority  of 
33  H.  6*  9.  that  it  was  not  traversable ; 
but  that  case  only  applies  to  irespau 
dausum  Jregii :  and  therefore  lUxile 
adds  a  quare^  and  says,  <<  that  Uie 
«  reason  given  in  33  H.  6.  is,  because 
<<  if  the  freehold  be  in  /.  5.  the  pbua- 
*<  tiff  cannot  have  trespass,  be  the  d0« 
<*  fendant  bailiff  or  not.  But  there  it 
**  is  holden  that,  in  an  avonryjor  rent 
**  as  bailiff,  it  is  a  good  traverse  to  si^t 


or  in  a  general  form  that  the  matter 
complained  of  was  done  under  the  au- 
thority of  an  act  of  parliament,  and  to 
give  the  Q>ecial  matter  in  evidence  by 
express  clauses  in  acts  of  parliament ; 
as  by  43  Eliz.  c  2.  s.  19.  in  the  case  of 
poors'  rates.  23  H.  8.  c.  5.  s.11.  of 
sewers'  rates,  and  1  J.  1.  c.  15.  s.  16.  in 
the  case  of  commissioners  of  bankrupt. 
[^  But  this  is  expressly  overnruled 
in  11  East,  65.  Chambers  y.  Donaldson^ 
in  which  it  was  held  ihal  the  command 


may  be  traversed  in  trespass  dausum 
Jregiif  as  well  as  in  replevin,  on  the 
ground  that  as  trespass  is  maintainable 
against  a  wrong-doer  by  a  person  hi 
possession,  even  if  be  have  no  title. 
I  East,  244.  Graham  v.  Peat.  S  Barr. 
1563*  Marker  v.  Birihedc;  the  plain- 
tiff must  be  permitted  to  show  that  the 
defendant  is  a  wrong-doer,  which  he 
will  be  unless  he  have  the  authority  of 
the  person  entitled. 
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POTTXR  V. 

North. 

N— V ' 

the  Delie,  con-- 
tmniogoDehatii- 
dred  acres,  ii 
parcel,  which  is 
the  soilaod  free- 
hold of  Sir 
Heniy  North; 


side,  is,  and  at  the  said  time  when,  &c«  and  also  from  time 
whereof  the  memory  of  man  is  not  to  the  ocmtrary,  was  par- 
cel; which  said  hundred  acres  of  pasture  with  the  appurte- 
nances are,  and  at  the  said  time  of  the  taking  of  the  said 
horse  were  the  proper  soil  and  freehold  (6)  of  the  aaid  Sir 
Henry  North  baronet.  And  because  the  said  horse  of  the 
said  John  Potter^  at  the  said  time  when,  &c.  was  in  the  said 


{<  that  he  is  not  bailiiF,  because  there  u 
**  not  a^  trespass  done,  if  he  was 
«<  baiHff."  So  is  1  Ld.  Raym.  233. 
Harrison  v.  Brkton;  where  the  de« 
fendant  made  cognisance  as  bailiff  to 
/•  S.y  the<'plaintiff  traverses  abs^e  hoc 
that  he  is  bailiff,'  the  defei^dant  demurs, 
and  judgment  for  him.  For  the  differ- 
ence is  between  trespass  and*  replevin, 
in  the'  former,  -  such  a  traverse  may  be 
taken,  but  not  in  the  latter.  In  other 
cases  a  difference  is  taken  between  a 
cognisance  for  rentf  and  one  for  damage 
yeasant ;  in  the  former  case  the  being 
bailiff  is  not  traversable,  but  in  the  latter 
it  is.  1 .  Ld.  Raym.  310.  Britton  v. 
Cok.'  S.  C.  1  Salk.  410.  1  Ld.  Raym. 
405.  Redding  v.  Lion.  But  it  was  ad- 
judged in  TreviUian  v.  Pine^  on  consi- 
deration of  the  authorities,  and  seems 
now  to  be  settled  law,  that  in  replevin, 
or  trespass  for  taking  goods,  the  plain- 
tiff may  traverse  the  defendant's  being 
bailiff;  for  though  J.  <S.  had  a  right  to 
take  the  cattle^  yet  a  stranger  who  had 
nio  authority  from  him,  has  not  any 
right,  and  is  therefore  liable.  1  Salk. 
107.  /A^d  it  is  the,  same  thing,  whe- 
ther the  distress  is  for  rent  or  any  other 
cause.  In  33  H.  6.  S.  held  traversable 
in  avowry  for  rent;  so  in  3. Lev.  20. 
Dobson  V.  DouglaSf  for  a  rent  charge ; 

1  Leon.  50.    Buller'a  case,  for  rent» 

2  Leon.  106.  215.  Fuller  v.  Trimwell; 
and  in  1  Ld.  Raym.  310.  it  is  admitted 
to  be  traversable  when  for  damage  fea- 
$ant. 

(5)  It  is  usual  to  say,  that.. the  place 
contains  a  certain  number  of  acres,*  but 


it  does  not  seem  necessary,  for  perhaps 
the  spot  of  ground  where  the  taking 
was  has  no  particular  name,  but  is  part 
of  a  waste,  or  field  not  distinguished 
into  parts  by  names ;  In  which  case  it  is 
enough  for  Uie  plaintiff  in  his  declaration 
to  mention  the  name  of  the  whole  field, 
and  for  the  defendant  to  say  that  he 
was  seised  in  fee  of  a  certain  number  of 
acres  in  the  said  place,  and  so  justify. 
R.  on  special  demurrer.  2  Lutw.  1231, 
1232.  Saunders  v.  Hussey.  S.  C.  cited 
in  1    Ld.   Raym.  332,  333. .  SiUy  v. 

(6)  This  is  an  anomalous  case;  it 
being  against  the  common  rule  of  plead- 
ing to  say  *'  his  soil  andjreehold*^  gene- 
rally :  for  it  applies  as  well  to  an  estate 
in  tail,  or  for  life,  as  to  an  estate  in  fee ; 
and  if  the  avowant  be  seised  either  in 
tail  or  for  life,  he  ought  regularly  to 
shew  the  commencement  of  iL  1  Ld. 
Raym.  333.  But  as  this  form  has  pre- 
vailed in  avowries  ever  since  the  time 
of  Henry  the  Sixth  at  least,  the  courts 
allow  it.  In  Bro.  AVowrie,  80.'  whidi 
is  an  abridgement  of  21  H.  7.  12.  it  is 
said,  "  it  is  a:  good,  avowry  thai  -the 
"  place  where,  &cw  on.  the  4lay  of  the 
''  taking,  was  his  freehold^  and  he  took 
<<  them  damage  feasant^  quod  nota  per 
**justic\  And  Mordant  prothonotary 
<'  said,  that  he  had  seen  such  precedents 
**  in  the  time  of  the  now  king,  wherein 
*'  the  avowry  was  awarded  good;  aad 
f'  Broke  adds,  that  in  M.  4.  E.  6.  it 
Vwas  agreed,  that  to  say,  that  the 
;•.  place  where,  ftc.  is  4  acres,  and 
f5  was  at  the  time  of  taking  his  JnC'^ 
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hundred  acres  of  pasture  with  the  appurtenances,  eating  up     Pqtterv. 
the  grass  there  growing,  and  doing  damage  there  to  the  said   ^  NoAth.  y^ 
Sir  Henry  North  baronet,  he  the  said  Henry  the  now  defend-  ^p^  b^cwiM  tfa^ 
ant,  as  bailiff  of  the  said  Sir  Henry  North  baronet  and  by  his  ^^^^'^^ 
command,  at  the  said  time  when,  &c.  took  and  distrained  nvige  feasant, 
the  said  horse  in  the  said  hundred  acres  of  pasture  with  the  ^*°^f !  **" 
appurtenances  so  as  aforesaid  doing  damage  there,  &c.;  and  whenferehe    , 
this  he  is  ready  to  verify  (7):  wherefore  he  prays  judgment,  ^SareumT'*^ 
and  a  return  of  the  said  horse,  together  with  bis  damages, 
eosts,'  aikd  charges  by  him  about  his  suit  in  that  behalf  ex-     *  > 

pended,  according  to  the  form  of  the  statute  in  such  case  lately      [  S48  ]   . 
made  and  provided,  to  be  adjudged  to  him,  &c.  « 

And  the  said  John  Potter  says,  that  the  said  Henry  North  fim  is  bar.     \ 
esquire,  by  reason  of  any  thing  before  alleged,  as  bailiff  of  the 
said  Sir  Henry  North  baronet,  ought  not  to  acknowlege  the 
taking  of  the  said  horse  in  the  said  place  in  which,  &c.  to  be  Plaintiff  admits 
just,  because  he  says  that  the  said  hundred  acres  of  pasture  ^£|!!^]^^. 
with  the  appurtenances  called  the  Delfey  are,  and  at  the  said  Sir  Heniy 
time  of  the  taking  pf  the  said  horse  were,  the  soil  and  freehold  ^^*^»  ^ 

of  the  said  Sir  Henry  North  baronet,  as  the  said  Henry  North 
esquire  hath  above  thereof  in  pleading  alleged.    But  he  the 
said  John  further  says,  that  the  said  hundred  acres  of  pastures 
with  the  appurtenances  caUed  the  Delfej  are,  and  at  the  said 
time  of  the  taking,  &c.  and  also  for  all  the  time  whereof  the  but  parcel  of 
memory  of  man  is  not  to  the  contrary,  were,  parcel  of  the  said         **^' 
place  called  the  JFWin,  and  for  all  the  time  aforesaid  were  parcel 
of  the  manor  of  MildenhaU  with  the  appurtenances  in  Milden^  and  of  the 
hall  aforesaid,  of  which  said  manor  the  said  Sir  Henry  North  ^u^i'wbmof 
baronet,  long  before  the  said  time  of  talking,  &c  and  also  at  ^  Heniy      * 
the  said  time  of  taking,  was  seised  in  his  demesne  as  of  fee :  aeiaed  in  fee.   ' 
and  that  be  the  said  John^  long  befbre  the  said  time  of  taking,  Pi^tiff  aeiaed* 
&c.  and  also  at  the  said  time  of  taking,'  &c.  was,  and  yet  is,  andent  mes.'  *' 

*'  hcld^  wherefore  he  took  them  damage  **  said,  it  is  the  better  form,  iw  free* 

*^Jeatant^  was  a  good  avowry:   and  ^^  hM  rests  in  tliree  sorts,  and  there- 

<'  the  same  law  in  the  case  of  WimbiA^  **  fore  more  uncertain."    So  is  Ow.  51. 

**  which  was  much  argued,  quod  nota.  Still  however,  to  say  that  he  is  teUed 

*'  et  concordat  10  H.  6.*'     So  in  Bro.  generally,  without  slaying  of  what  estate^ 

Avowri6,    105.    122*      Nay    in    Bro.  is  bad  on  special  demurrer.    2  Lutw. 

Avowrie,  72.  (9  £d.4.  28.),  **  excep-  12S1,  1232.  Saunders  v.  ffussey.  S.C. 

«tion  was  taken  that  the  defendant  Carth.9.    1  Ld.' Raym.  332,  SSS. 
**  said  he  was  seited  in  fee  of  the  place,        (7)  An  avowry,  being  in  the  nature 

*'  instead  of  following  the  antientjbrm  of  a  declaration,  need  not  be  averred. 

*s' 4^f  it^lmn^hiB Jireehold.    Butilfbyfe  Co.  Litt.  303.  a. 
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of  the  freehold 
tenemenuof 
the  and  nuuiar. 
Divcn  antiept 
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•iiaget  are  hdd 
of&iaid 
fflanor  in  fte^ 
bjr  tents  and 
aarvicesy 


dcBt  ctutomarjf 


'by 

of  the  lord. 


seised  in  his  demesne  as  of  fee*  of  and  in  an  aocieDt  mc 
with  the  appurtenances  in  MiUenhaU  aforesaid,  being  ooe 
of  the  freehold  tenements  of  the  said  manor  of  MSdenkaU 
aforesaid,  and  held  of  the  said  manor  by  rent  and  aenrioea ; 
and  that  there  are,  and  for  all  the  time  aforesaid  were  ib 
MUdeniaU  aforesaid,  divers  ancient  messuages,  bdng  fiiee- 
hold  tenements,  which  are,  and  for  all  the  time  afiMrenkl 
were,  held  of  the  said  manor  of  MiUenkatt  in  fee-simple  by 
several  rents  and  services,  parcel  of  the  same  manor ;  aad 
that  there  are^  and  for  all  the  time  aforesaid  were,  within 
MSdenkaU  aforesaid,  divers  ancient  messuages,  bdng  cna- 
tomary  tenemaits,  parcel  of  the  said  manor,  granted  and 
grantable  by  the  lord  of  the  said  manor  for  the  time  bdng  (8), 
at  the  will  (9)  of  the  lard,  according  to  the  custom  of  the  said 


(8)  Where  a  copyholder  alleges  a 
custom  within  the  manor  for  common 
or  other  profit,  though  it  is  usaa]>  yet 
it  does  not  seem  necessary  to  say  toAa# 
estate  the  copyholders  have  in  their  te- 
nements ;  for  whether  it  be  for  IHe,  for 
years,  or  in  fee,  the  common,  Skc*  be* 
longs  to  them  for  the  time.  2  SamuL 
326.  HatUtu  v«  fioUn^  But  m  oiher 
casesi  it  is  not  sufficient  to  plead  that 
the  laad  is  demiseable,  &c«  without 
saying  for  what  estate.  Sav.131.pl.  205* 
Archbishop  of  Canierbun/'B  case.  Where 
the  popyhold  is  in  fee-simple,  the  usual 
9iiods  of  pleading  is,  *'  that  certain  es- 
**  tates  (describing  them)  at  the  said 
*'  time  when,  &c*  were,  aad  from  time 
*'  whereof,  &c  have  bc^en,  and  yet  ave, 
**  customary  tenements  within  and  par- 
**  eel  of  the  manor  of  S*  demised  and 
*'  demiseable  by  copy  of  the  rolls  of  the 
**  court  of  the  said  manor  by  the  lord  of 
"  the  said  manor,  or  by  his  steward  of 
*<  the  court  of  the  said  manor  for  the 
^  time  being,  to  any  person  or  persons 


*^  willing  to  take  the  same  mjee^etrnph 
**  or  otherwUtf  at  the  will  of  the  lord, 
^<  according  to  the  custom  of  the  ssid 
**  manor.*'  The  words  injee  sitmpk  cr 
othenoue,  Lib.  Plac.  63.  S93«,  or  fJi^^ 
jimpfe  only.  Ibid.  274.  seem  to  be  suf- 
ficiently descriptive  of  a  copyhold  inhe- 
ritance; and  some  precedents  do  alio 
add  the  words  in  taUf  for  term  qfU/k  or 
years ^  Rob.  Eat.  466. 471-  s  aad  othcn 
JbrtermoflifefOrliveSf  or  years.  lBro.9. 
Lib.  Plac  27.  418.  Ante,  146.  But 
these  additions  seem  unnecessary,  for 
it  would  be  no  variance  in  case  it  ap- 
peared in  evidence  that  some  of  tbe 
copyholds  had  at  any  time  been  granted 
for  a  less  estate  than  a  foe-simple.  For 
it  seems  a  settled  rule,  that  wh^  by  the 
custom  the  lord  may  grant  in  fee-simple 
he  may  grant  any  less  estate^  though 
there  never  was  such  a  grant  before. 
Co.  Litt.  52.  b.  1  Roll.  Abr.  51 1.  (L). 
4  Rep.  23  a.  1  Leon.  56*  Kempe  and 
Carier^a  case.  6  Mod.  67.  Smartk  v. 
Penhallow  [e]     Where  the  copyhold  is 


[jei]  Although  it  is  true,  as  is  stated 
above,  that  if  there  be  a  custom  in  a 
manor  to  grsnt  a  copyhold  in  fee-sam- 
ple, there  a  grant  of  a  less  estate,*a8  to 
a  person  and  the  heirs  of  his  kody  is 


also  good,  yet  it  ^loes  not  follQw,  tk|C 
this  latter  estate  will  be  a^  estat^tyl : 
for  after  m^ch  difc^jission  it  seeim  new 
to  be  considered  that  tbe  statute  it 
dpnis  ^ifff^  not  ute^d  to  copyholds; 
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manori  by  copy  of  the  rolls  of  the  court  of  the  said  manor ; 
and  that  the  several  tenants  of  the  said  freehold  tenements 
being  seised  of  their  several  tenements  in  their  demesne  as 
of  feey  and  all  (10)  those  whose  estate  they  severally  have 
in  the  same,  for  all  the  time  aforesaid,  have  had,  together 
with  the  said  tenants  of  the  said  customary  messuages,  the 
sole  and  several  pasture  of  the  said  one  hundred  acres  of  pas- 
ture, for  all  their  cattle  (swine,  sheep,  and  northern  steers 
excepted)  *,  levafU  and  couchant  upon  their  said  respective 
freehold  tenements,  every  year,  at  ail  times  of  the  year,  as  to 
their  said  several  freehold  tenements  belonging  and  apper- 
taining.    And  that  in  the  same  manor  there  is,  and  for  all 
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North. 

^ V ' 

The  several 
freehold  tetumts 
are  entitled  by 
preicription  to 
thB  toleani 
teveral  patture 
oftheaaid  place, 
together  with 
the  copyhold 
tenants  for  cer* 
tain  kinds  of 
cattle. 

*  This  is  unne- 
cessivy.     Sea 
2  Saund.  S97. 


for  life  or  lives  only,  there  instead  of 
fee-simple  it  would  bejbr  life  or  lives^ 
or  otherwise  as  the  custom  warrants. 
Lib.  Plac.  378.  396.  The  different 
entries  on  this  head  are  referred  to  in 
Cornwal's  Tables,  342. 

(9)  These  words  are  essential ;  for  it 
19  held  to  be  fatal  to  say,  that  the  lands 
were  demisable  by  copy  of  the  rolls  of 
the  court,  without  adding  "  at  the  laiU 


«*  of  the  lord:'  2  Lutw.  1166.  1171. 
HiU  V.  Bolton.  If  these  words  are 
omitted,  it  will  be  intended  an  estate  in 
fee  at  common  law.  1  Lutw.  126* 
Croxother  v.  Oldfield.  1  Salk.  365.  S.  C. 
But  if  the  omission  is  in  a  declaration, 
it  will  be  cured  by  a  verdict.  1  Saik. 
S65.\_f]. 

(10)  Whoever  claims  any  cemmoa 
or  profit  in  right  of  ajreekold  evkUe, 


tlioughy  if  there  be  a  distinct  custom  in 
the  manor  to  entail  copyholds,  the  cus- 
tom co-operating  with  the  statute  will 
give  such  an  estate  all  the  qualities 
of  an  estate-tail.  Co.  Lit.  by  Harg.  & 
3utl.  60.  b.  and  note  406*  3  Co.  8.  b. 
ErisA  V.  Reeves.  Cro.  Car.  42.  Rowlen 
V.  Malster.  11  Mod.  199.  Adams  v, 
Hindoe.  5  B.  &  A.  458.  Doe  v.  Clark. 
1  Dowl.  &  Ryl.  44.  S.C.  Therefore  if 
there  be  no  such  custom,  the  grantee 
will  not  take  an  e8tate<>tai],  but  a  fee- 
simple  conditional  at  common  law:  and 
consequently  as  soon  as  he  has  issue  he 
has  the  same  power  over  the  property 
as  if  he  were  seised  of  it  in  fee-simple 
absolute.    5  B.  &  A.  462. 

L/^  The  omission  of  the  words  "  at 
the  will  of  the  lord,"  distinguishes  cus- 
tomary freeholds  or  tenant-right  estates 
from  copyholds.  In  the  north  of  Eng*^ 
land,  tenures  of  this  kind  are  more 
common  than  in  other  parts:    those 


which  are  held  by  copy  of  court- 
roll,  according  to  the  custom  of  the 
manor,  though  not  at  the  will  of  the 
lord,  pass  b^  surrender  and  admittance, 
and  are  not  deviseable,  except  there  be 
a  custom  in  the  manor  which  renders 
them  so,  and  the  freehold  is  in  the  lord 
of  the  manor.  See  the  cases  collected 
in  4  East,  ^71. ^Doe  v.  Huntington^ 

5  East,  51 1  Roe  v.  Vernon.  3  Bos.&PulL 
378.  BurreU  v.  Dodd.  7  East,  299i. 
Doe  v.  Danvers.  See  also  Hargrave 
and  Butler's  Co.  Litt.  59.  b.  note  1. 
Though  they  are  called  customary 
freeholds,  yet  the  tenants  have  no 
votes  at  the  election  of  knights  for  the 
shire.  See  Blackstone's  Law  Tracts. 
—  Considerations  on  Copyholders,  and 
31  Geo.  2.  c.  14.  And  as  to  the  efect 
of  a  purchase  of  the  seigniory  by  the 
owner  of  the  customary  estate,  see 
16  East,  406.  Roe  v.  Briggs.     I  Banu 

6  Cress.  448.  Doe  v.  Jaekson. 
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«DdtbeseT«rml 
copyhold  te- 
nets by  cut* 
torn,  togetlier 
witb  the  aaid 
fraetenanu. 


Piaintiflrput 
hiiMidhorM 
into  the  Mid 
pbwe, 


the  time  aforesaid  was,  such  a  custom  (11),  that  the  several 
tenants  of  the  said  custoiiMuy  messuages,  together  with  the 
said  free  tenants,  were  used  and  accustomed  to  have  the  sole 
and  several  pasture  of  the  said  one  hundred  acres  of  pasture 
for  all  their  cattle  (swine,  sheep,  and  northern  steers  ex- 
cepted) levant  and  couchatU  upon  their  several  customaiy  te- 
nements aforesaid,  every  year,  at  all  times  of  the  year,  as  to 
their  several  customary  tenements  (12)  belonging  and  apper- 
taining. And  the  said  John  being  so  seised  of  the  said  mes- 
suage with  the  appurtenances  in  form  aforesaid,  he  the  said 
Johny  before  the  said  time  of  taking,  &c.  put  the  said  hone 
in  the  said  declaration  specified,  bdng  his  own  proper  horse 
levant  and  couchant  upon  his  said  messuage,  into  the  said  one 


must  prescribe  for  it  in  a  ^e  estate* 
See  ante,  S46«  and  note  (2). 

(II)  Bat  where  a  copyholder  claims 
common,  or  odier  profit  in  the  lonTs 
sailf  he  qannot  prescribe  for  it  in  his 
own  name,  on  account  of  the  baseness 
and  weakness  of  his  estate,  which,  ia 
/consideration  of  law,  is  only  a  tenancy 
at  will ;  neither  can  he  prescribe  in  the 
lord's  name,  for  A«  cannot  prescribe  for 
common  or  other  profit  in  his  own  soil  t 
therefore  of  necessity  the  copyholder 
must  entitle  himself  to  it  by  Way  of 
custom  within  the  manor, :  as  in  this 
case.  Bat  where  a  copyholder  claims 
common,  or  other  profit,,  in  the  soil  of  a 
stranger,  which  is  not'  parcel  of  the 
manor,  be  mi^t  prescribe  in  the  name 
of  the  lord,  namely,  that  the  lord  of  the 
manor  and  his  ancestor,  and '  all  those 
whose  estate  he  has,  have  had  common, 
&c.  in  such  a  place  for  himself  and  his 
customary  tenants,  &c.  for  he  has  the 
fee  of  all  the  copyholds  of  the  manor. 
4  Rep.  31  b.  Foidon  V.  Crachroode. 
6  Rep.  60  b.  Gateward'B  case.,     Hobl 


86.  Cro.  Eliz.  390.  Pearce  ▼.  Bacon, 
Moor,  461.  See  the  form  of  daimiD^ 
by  custom.  ^  Winch.  Ent.  931,  dd2. 
1026,  1027. '  Co.  lEnt.  10.  a.  L.ib. 
Plac.  393.  2  Lutw.^  1326.  Hutchinson 
v«  Jackson ;  and.  hy  .prescription  in  the 
lord.  cV.j  Ent.  9.f. Winch. .  Ent  971, 
972.  Lib.  Plac  373,  374,  2  Lutw. 
1327. 

.  (12)  It  is  not  necessary  to  say,  that 
the  common  or  other  profit  beldngs  to 
the'customary  ef^o^e,  for,  asaH  the  i^e* 
cedents  Bxi^tan^m  iu/ tenemebik  Ua 
custumaria  spectdfd*y  it  is  held  siiflident 
to  plead  it  so ;  Uiough  in  strictness; 
when  common,  &c.  is '  claimed  widiin 
the  maftor  on  the  lord's  soil*  it  properiy 
b,elon^  to  the  estate ;  and  if  the  copy- 
holder *enfnmchi8e  the  copyhold,  the 
common,  drc.  is  lost,  (g]  Indeed,  where 
he  claims  it  out  of  the  manor,  it  belongs 
to  the  land,  and  not  to  the  esttite,  and 
it  is  not  lost  by  the  enfranchisement  of 
the  copyhold.  I  Salk.  366.  Crowtker 
V.  Oldfield.  2  Ld.  Raym.  1225. 


ao^B 


[g"]  But  where  a  copyhold  tenement 
to  which  a  right  of  cQmmoa  was  an- 
nexed, having  vested  in  the  lord  by 
forfeiture,  he  re-granted  it  as  copyhold 
with  the  appurtenances;. it  was  held, 


that  having  always  cqntiiiued  demis- 
able, while  in  the  hands  of  the  lord,  it 
was  a  customary  tenement,  and  as  such 
was  still  entitled  to  right  of  comnMo* 
3  B.  &  A.  15S«  Bather  v.  FanL 


Mich.  21  Car.  II.  Regis.  349  a 

hundred  acres  of  pasture  with  the  appurtcnoncesy  called  the  Potter  x>, 
Delfe^  to  depasture  the  grass  there  then  growing,  and  the  said  ^  JJorth»  ^ 
horse  at  the  said  time  of  taking,  &c.  was  in  the  said  one  hun- 
dred acres  of  pasture  with  the  appurtenances,  called  the  Delf'ey 
eating  up  the  grass  there  then  growing,  until  the  said  Henry  and  d^endant 
North  esquire,  on  the  said  18th  day  of  June  in  the  said  19th 
year  of  the  reign  of  our  said  lord  the  now  king,  at  MildenhaU 
aforesiud,  in  the  said  one  hundred  acres  of  pasture  with  the 
appurtenances,  called  the  Delfe^  parcel  of  the  said  place  called 
the  Fenttj  took  the  said  horse  of  him  the  said  Jokn^  and  the 
same  unjustly  detained,  against  sureties  and  pledges,  until, 
&c.  as  he  the  said  Johti.  above  thereof  complains  against  him ; 
and  this  he  is  ready  to  verify :  wherefore  since  the  said  Henry 
North  esquire  hath  above  acknowledged,  the  taking  of  the  said 
horse,  he  the  said  John  prays  judgment,  and  his  damages  on 
occasion  of  the  taking  and  detaining  of  the  said  horse  to  be 
adjudged  to  him,  &c 

And  the  said  Henrjj  North  says,  that  the  said  plea  by  the  Dtmuner. 
said  John  Potter  in  manner  and  form  aforesaid  above  pleaded 
in  bar  to  the  cognisance  of  him  the  said  Hetiry^  and  the  mat- 
ter in  the  same  contained,  are  not  sufficient  in  law  to  bar  him 
the  said  Henry  from  having  a  return  of  the  said  horse,  to 
which  he  the  said  Henry  North  esquire  has  no  necessity,  nor 
is  he  bound  by  the  law  of  the  land  in  any  manner  to  answer ; 
and  this  he  is  ready  to  verify ;  wherefore,  for  want  of  a  suf- 
ficient plea  in  bar  in  this  behalf  he  the  said  Henry^  as  before, 
prays  judgment,  and  a  return  of  the  said  horse,  together  with 
his  damages,  costs,  and  charges  by  him  in  this  behalf  sus- 
tained, according  to  the  form  of  the  statute  aforesaid,  to  be 
adjudged  to  him,  &c. 

-    And  the  said  John  Potter. says,  that  the  said  plea  by  the  said  Joinder. 
John  Potter  in  manner  and  form  aforesaid  above  pleaded  in 
bar  to  the  said  cognisance  of  the  said  Henry,  and  the  matter 
in  the  same  contained,  are  good  and  sufficient  in  law  to  bar  him 
the  said  Hmry  from  having  a  return  of  the  said  horse ;  which 
said  plea,  and  the  matter  in  tlie  same  contained,  he  the  said 
John  Potter  is  ready  to  verify  and  prove,  as  the  court,  &c.      [  350  ] 
and  because  the  said  Henry  North  esquire  does  not  answer  the 
said  plea,  nor  in  anywise  deny  the  same,  he  tlie  said  John  Pot- 
ter, as  before,  prays  judgment,  and  bis  damages  on  occasion 
of  the  taking  and  unjust  detaining  of  the  said  horse  to  be  ad- 
judged to  him,  &c.     But  because  the  court  of  our  said  lord  CWmarfwMf* 
the  king  now  here  is  not  yet  advised  of  giving  tlieir  judgment 
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of  and  upon  the  premises,  a  ^ay  thereof  is  given  to  the  said 
parties,  before  our  lord  the  king,  until  the  Morrow  of  the 
Holy  Trinittfy  wheresoever,  &c.  to  hear  their  judgment  of  and 
upon  the  premises,  because  the  court  of  our  lord  the  king  here 
is  thereof  not  yet,  &c. 


Case  58. 
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good. 


[    351    ] 


REPLEVIN  by  Potter  against  North  for  the  taking  and 
detaining 'of  a  horse  of  the  plainufi^  18th  Jtme^  in  the 
19th  year  of  the  now  king,  at  MUdenhall  in  Suffidk,  in  a  place 
there  called  the  Fenn^  &c.  The  defendant  makes  cc^isanoe 
as  bailiiFto  Sir  Henry  North  baronet,  because  he  says  that  the 
place  called  the  Fenn  contains  ten  thousand  acres  of  meadowy 
whereof  a  place  called  the  Delfe^  containing  one  hundred 
acres,  is,  and  from  time  whereof,  &c.  has  been  parcel,  which 
is  the  freehold  of  the  said  Sir  Henry  Norths  wherefore  he  took 
the  horse  there  damage  feasant,  &c.  The  plaintiff  pleads  in 
bar  to  the  cognisance,  and  confesses  that  the  place  called  the 
Delfe^  is  parcel  of  the  said  fenn,  and  that  it  was  the  freehold 
of  the  said  Sir  Henry :  but  he  further  says  that  the  said  one 
hundred  acres  called  the  De^e  are,  and  from  time  whereof^ 
&c.  were,  parcel  of  the  manor  of  Mildenhall  whereof  the  said 
Henry  was  seised  in  fee.  And  that  the  plaintiff  at  the  said 
time  when,  &c.  was  seised  of  an  ancient  messuage  with 
the  appurtenances  in  Mildenhall^  being  one  of  the  freehold 
tenements  of  the  said  manor,  and  held  of  the  same  manor  by 
rents  and  services,  in  his  demesne  as  of  fee;  and  that  there 
are,  and  from  time  whereof,  &c.  were,  divers  ancient  mes- 
suages, being  freehold  tenements,  held  of  the  said  manor  in 
fee-simple  by  rents  and  services,  parcel  of  the  said  manor ; 
and  that  there  are,  and  from  time  whereof,  &c.  were,  divers 
andent  messuages,  being  customary  tenements  of  die  said 
manor,  grantable  by  copy  of  court-rolL  And  then  the  plaintiff 
lays  f^  prescription,  that  the  several  tenants  of  the  several  free* 
hold  tenements,  being  seised  of  the  said  tenements  in  their  de» 
mesne  as  of  fee,  ^^  and  nil  those  whose  estate  they  severally 
*^  have  10  the  same,  for  all  the  time  aforesaid  have  had,  tqge^ 
^  ther  with  the  tenants  of  the  said  customary  messuages,  the 
^^  sole  and  several  pasture  of  the  said  one  hundred  acres  of 
"  pasture,  being  tlie  place  called  the  Delfcy  for  all  tli^r  cattle 
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^^  (swiaei  slieep,  and  nprthem  steers  excepted}^  Icoant  and     Potter  u. 

**  ccfucbant  upon  their  several  freehold  tenements,  every  year  ^  North.  ^ 

"  and  a^  all  times  of  the  year,  as  to  their  several  freehold  tone-  ^ 

*^  pients  beloqgii^g  aqd  appertaining."    And  he  further  lays  a 

custom  within  the  said  ipanor,  "  that  the  several  tenants  of  the 

*^  said  customary  mes^H^ge^,  together  with  the  said  freehold 

<'  tena^tsi  have  been  «is^  and  accustomed  to  have  the  sole 

*<  anf)  several  pasture  of  the  said  one  hundred  acres  of  pasture, 

^*  being  the  place  where,  &c.  for  all  their  cattle  (swine,  sheep, 

^  and  northern  steers  excepted)  levant  and   couchant  upoL 

*^  their  several  customary  tenements,  every  year,  at  alki   es 

<<  of  the  year,  as  to  their  ^veral  cu:^tomary  tenements   elong- 

<^  ing  and  appertaining.'-     And  the  plaintiff  further  says,  that 

bejng  so  seised  of  bis  said  messuage,  he  put  in  his  horse, 

which  was  IcvatU  and  couchafU^  &c.  to  depasture  the  grass 

there  growing:   and  that  afterw:ard$,   to  wit,   at   the  time 

when,  &c.  the  defendant  of  his  pwn  wrong  took  and  detained 

him,  as  he  ha$  before  declared,  <&c. ;  upon  which  bar  to  the 

cognisance  the  defendant  demurred  in  law. 

And  it  was  argued  •  by  North  Icing's  counsel  for  the  de-  Argument  for 
fendant,  that  the  bar  was  not  good  for  several  reasons ;  1.  That  ^^  defendant. 

1        !•      1     1  1  J     ?  Ill  .   .       .      •  See  his  argu- 

the  treelioJd  tenants,  and  the  copyholders,  cannot  jom  m  mentatUrge 
claiming  one  entire  interest.     2.  That  an  entire  thing  cannot  J^^®"*-  ^f^* 

1        1   •       J  I  •     •  1  1  .1  Query,  wheUier 

1)0  claimed  by  prescription  and  custom  together,  as  is  done  m  fraeiioid  and 
this  case:  for  the  grant  to  the  freehold  tenants,  and  the  usage  n^'ij^t>in 
of  the  copyholdei's,  could  not  begin  together.     S.  That  the  in  claiming  one 
owner  of  the  soil  cannot  be  wholjy  excluded.     4.  That  it  is  or  "h^"w 
a  new  invention  to  exclude  the  lord  from  his  own  soil ;  for  entire  thing  can 
although  he  may  be  stinted,  as  in  Yel.  ISd.f,  yet  he  cannot  J^s^u^^'ind 
be  tqtally  excluded  at  all  times,  but  only  for  a  certain  limited  custom  together. 
time,  as  in  the  books  of  Hutt  Rep.  45.  J ;  ^  Edw.  3.  29,  80. ;  Par^r. 
16  Edw.  2.;   Prescriptipn  51.;  46  Edw.  8.  21.;   Co.  Litt.  :  Pitt  v.  Chick. 
122.  a.     5.  It  is  contrary  to  the  nature  of  common,  or  feed- 
ing, to  be  appendant  or  appurtenant  to  a  house,  but  it  ought 
to  be  appepdant  or  appurtenant  to  land ;  for  a  house  is  for  the 
habitation  of  men,  and  not  for  cattle  to  be  levant  and  cotwhant 
thereon,  and  common  or  feeding  is  tP  be  taken  by  the  mouth 
of  cattle  leoant  and  couchant  upon  the  land,  and  not  uiK>n 
a  house  $.    «But  tme  it  is  that  a  man  may  prescribe  for  com-  §  seeante,  34«. 
mon  in  gross,  but  then  he  niust  not  prescribe  for  cattle  levant 
and  couchant  in  any  place;    1  Inst  121.  b.  ||      6.  By  this  u  This  is  de. 
prescription  and  custom  the  lord  will  be  totally  excluded,  and  ^^  ^te^^^ 
the  lan4  niay  lie  waste  to  the  prejudice  of  the  commonwealth;  ame,  342 
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Potter  v.    for  the  tenants  by  their  own  prescription  and  custom  do  not 
North.      claim  the  sole  pasture  but  for  certain  cattle  which  are  to  be 
^  levant  and  couchant  upon  their  messuages ;  and  if  there  be  no 

such  cattle  in  any  year,  then  the  land  will  be  waste ;  ibr  the 
lord  cannot  intermeddle,  and  the  tenants'  have  only  the  herb- 
age for  the  mouths  of  their  catde  leoarU  and  couchant^  &c  (1 } 
therefore,  if  they  have  not  cattle  enough  to  feed  all  the  pas- 
ture, the  residue  will  be  wasted,  and  so  the  prescription  and 
custom  are  bad.    For  a  prescription  for  sole  pasture  ibr  all  the 
•  See  ant»  28,  year  ought  to  be  generally  for  *  all  cattle,  and  not  restr^ned 
2^und  324     ^^  ^^^  limited  number;  but  otherwise  it  is  of  common,   for 
HoduM  T.        there  tlie  levancy  and  couchaacy,  or  other  restricdon,  is  the 
wncjTaiid  CT«-    standard  or  metwand,  of  the  quantum  of  common  which  is 
chancy  is  the      only  a  part  of  the  herbage,  and  the  lord  has  the  rest.     Bet 
JoS^tum  of***    where  alt  the  herbage  is  claimed,  it  wjU  be  absurd  to  limit  it 
common  which   to  a  certain  number  or  kind  of  catde :  for  by  this  reason  all 
is  entitled  to,      the  herbage  may  bie  claimed  for  two  or  three  cattle  only; 
and  the  lord  has  whereas  if  any  great  number  of  cattle  whatever  be  put  in,  the 
lord  has  no  wrong  done  to  him,  his  tenants  having  the  sole 
pasturage  for  the  whole  year :  but  if  the  sole  pasturage  is 
claimed  for  a  certain  time  only,  then  such  grass  as  is  not  de- 
pastured by  those  cattle,  is  left  for  die  benefit  of  the  lord. 
7.  That  this  prescription  is  not  good,  because  it  cannot  com- 
mence by  grant  at  this  day ;  for  it  is  contrary  to  the  nature  of 
a  grant,  to  grant  an  entire  thing,  and  yet  restrain  the  grantee 
from  having  it,  except  by  the  mouths  of  his  catde  levant  and 
couchant  upon  his  messuage,  and  for  no  others.     And  there- 
fore if  the  grantee  have  not  such  cattle  leoaiU  and  couchanL^ 
he  loses  the  benefit  of  his  grant,  and  yet  the  grantor  will  not 
have  it,  but  the  pasturage  will  be  utterly  lost  in  prejudice  of 
the  public  good :  and  then  if  it  cannot  be  good  by  grants  it 
cannot  be  good  by  'prescription^  and  so  the  prescription  is  bad : 
and  much  more  was  said  to  shew  that  the  bar  was  not  good. 
Argument  for         Coleman^  of  counsel  with  the  plaintiff,  urged,  that  the  bar 
p  ainti  .  ^  ^j^^  cognisance  was  good,  and  said  that  the  prescription 

and  custom  might  well  commence ;  for  it  was  first  the  usage 
of  the  copyholders,  which  did  not  exclude  the  lord,  and  then 
th^  grant  of  the  lord  to  the  freehold  tenants,  whereby  he 
granted  to  them  the  sole  pasturage  together  with  the  copy- 
holders, and  excluded  himself,  and  so  the  prescription  com- 


(1)  And   a  person,    who   has  only    chanty  cannot  license  the  caoLe  of  a 
pasture  for  his  cattle  levant  and  cou-    stranger  to  feed  there.  2  Leon.  202. 
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menced  at  first.  And  he  further  said,  that  although  ihe  sole 
pasturage  is  restrained  to  be  taken  by  the  mouths  of  the  cattle 
levant  and  couchant^  which  primd  facie  seems  to  be  but  a  mere 
common,  yet  it  is  but  evidence  of  a  common ;  and  the  defend- 
ant,  /having  demurred  to  it,  has  confessed  the  truth,  as  the 
plaintiff  has  alleged  it,  that  it  is  a  sole  pasture.  And  it  will 
not  be  intended  but  that  the  cattle  levarU  and  couchantj  &c. 
are  sufficient  to  depasture  all  the  herbage;  and  then  the  pre- 
scription is  reasonable  enough.  And  it  was  well  argued  by 
him,  and  a  case  cited  by  him  to  be  in  Trin,  1654,  Rol.  54i9.  in 
this  court,  where  a  man  claimed  a  folcl-course,  in  exclusion  of 
the  owner  of  the  soil  by  prescription,  and  adjudged  good. 

And  the  court  seemed  to  incline  that'  the  plea  and  pre- 
scription was  good  (2.)     But  they  directed  that  there  should 


Potter  v. 
North. 


A  prescription 
for  a  fold  courte 
in  exclusion  of 
Uie  owner  of 
the  soil  held 
good. 


(2)  It  has  been  long  since  settled, 
that  a  oaan  may  prescribe  to  have  the 
sole  and  several  pasture,  vesture,  or 
herbage^/^  a  limited  time  in  every  year, 
in  exclusion  of  the  owner  of  the  soil. 
Fitz.  Prescription  51.  Co.  Litt.  122.  a. 
2  Roll.  Abr.  267.  (L),  pJ.  6.  Winch's 
Rep.  6.  Sir  George  Sparke*8  case.  S.C. 
Hutt.  4».5.  Pitt  V.  Chick.  But  it  was 
for  some  time  a  question,  whether  a 
prescription  for  a  sole  and  several  pas- 
ture, &c.  in  exclusion  of  the  owner  of 
the  soil  Jbr  ihe  tohole  year  was  good.  In 
Vaugh.  251.  North  v.  Coe,  S.  C.  1  Lev. 
253.  the  court  of  Common  Pleas  was 
equally  divided  upon  it;  but  in  the 
principal  case,  the  court  of  K.  B.  in- 
clined to  think  ihe  prescription  might 
be  supported;  and  in  Hoskins  y.RobinSy 
2  Saund.  S24.  S.  C.  2  Lev.  2.  Pol- 
lexf.  IS.  1  Mod.  74.  it  was  adjudged 
that  the  prescription  was  good ;  for  it 
does  not  exclude  the  lord  from  all  the 
profits  of  the  land,  as  he  is  entitled  to' 
the  mines,  trees,  and  quarries :  and  the 
law  has  been  so  considered  ever  since.. 
So  a  tenant  may  prescribe  to  have  all 
ihe  thorns  growing  upon  such  a  place, 
in  exclusion  of  the  owner  of  the  soil, 
Cro.  Jac.  256.  Doxoglass  v.  Kendal. 
But  a  man  cannot  prescribe  to  have 


common  eo  nomine^  for  the  tuAo/i?year,  in 
exclusion  of  the  lord,  for  this  is  held  to 
be  repugnant  to  the  nature  of  the  thing, 
Co.  Litt.  122.  a.  1  Roll.  Abr.  S96.  (A), 
pi.  1, 2.  2  Roll.  Abr.  267.  pi.  3.  1  Lev. 
268.  Potter  v.  NoHh.  1  Vent.  395. 
However,  it  is  said,  that  the  lord 
may  by  custom  be  restrained  to  a  qua- 
lified right  of  common  during  tipart  of 
the  year.  As  where  the  custom  was, 
that  the  lord  had  the  place  solely  to 
himself  until  Lammasdayf  and  from 
that  time  it  was  common  to  the  tenants 
of  the  manor,  and  the  lord  himself 
should  only  put  in  three  horses,  &c. ; 
this  custom  was  held  good,  and  by  the 
better  opinion,  a  commoner  may  dis- 
train the  lord's  supernumerary  cattle. 
Yelv.  129.  Kenrick  v.  Pargiter.  S.  C. 
1  Brownl.  187.  Cro.  Jac.  208.  S.  C- 
cited  Cro.  Jac.  257.  Dotvglass  v.  Ken- 
dal, So  it  is  said,  the  lord  may  be  re- 
strained, together  with  the  commoners, 
from  using  the  common  at  all  during  a 
part  of  the  year.  As  where  the  custom 
was^  that  the  common  should  lie  fallow, 
andhained  every  second  year  until  Lady^ 
day  after  the  corn  is  cut  and  carried 
away,  the  custom  was  held  good,  and 
that  a  commoner  may  distrain  the  lord's 
cattle  which  arc  found  in  the  common 
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PoTTBR  n.    be  a  trial  at  bar  to  try  the  truth  of  it,  to  which  it  was  con- 
^   ^Q*^^"'  ,  sented. 

'  And  afterwards,  in  Easier  term  a  trial  at  bar  was  had,  but 

the  tenants  could  not  prove  their  title  as  they  had  allied  it^ 
whereibre  the  lord  had  a  verdict,  and  so  tltere  was  no  judg- 
ment in  this  case  upon  the  demurrer.  , 


against  the  custom.  1  Roll.  Abr.  405, 
406.  Trvdock  v.  White,  [a]  And  lastly, 
it  is  said  to  have  been  held  clearly,  that 
th)e  commoners  may  prescribe  to  have 
common  in  exdution  of  the  lord  for  a 
/Nzrf  of  the  year.  2  Roll.  Abr.  267.  (L), 
pl.l. 

The  interest  which  a  commoner  has 
in  the  common  is,  in  the  legal  phrase, 
to  eat  the  grass  with  the  mouths  of 
his  cattle.  He  must  not  meddle  at  all 
with  the  soil,  nor  with  its  fruit  and  pro- 
duce, even  though  it  may  eventtiidty 
improve  aad  meliomte  t\i€  common. 
I  Roll.  Abr.  406.  pi.  10.  12  H.  8.  2.  a. 
Sir  Simon  de  Harcourt*^  ca^e.  There* 
fore  he  cannot  cut  the  grass,  wood, 
bushes,  fern,  or  other  thing,  growing  on 
tlie  common ;  nor  can  he  cut  the  mole- 
hills, or  make  fish-ponds  there.  1 2  H.  6. 
2.  a.  perBrool^J.  2  Leon.  202.  Godb. 
182.  pi.  258.  ^non.  Bridg.  10.  Sambom 
V.  HarilOf  per  Bridgman  ai^.  but  hts  ar- 
gument is  supported  by  the  authorities 
there  deed.  2Bul8.116.  CarriUv.Pack. 
1  Sid.  251.  H&tvard  y*  Spencer.  It  is 
said  in  1  Drownl.  228.  that  if  the  com- 
mon be  full  of  mole-hills,  a  commoher 
may  dig  them  down,  and  if  the  lord 
make  a  pond  in  the  common,  a  com- 
moner may  dig,  and  let  the  water  oUt : 
but>  this  seems  contrary  to  the  au- 
thorities, and  particularly  to  1  Sid.  251. 
Howard  v.  Spencer^  and  to  the  cases  of 
Cooper  V.  ManhaUf  and  Sadgrove  v. 


Kirhiff  hereafter  mentioned.  So  if  the 
lord  plant  trees  on  the  common,  and 
the  commoner  thereby  cannot  have  his 
common  so  beneficially  as  he  ought,  he 
cannot  cut  them  down,  for  they  arc 
part  of  the  toil  itself,  being  the  fruit 
and  produce  pf  the  soil,  but  he  must 
bring  an  action  oh  the  case,  or  an  assise* 
6  Term  Rep.  48S.  Sadgrove  r.  KM^, 
affirmed  tn  the  Exchequer  Chamber. 
1  Bos.  and  PuM  Rep.  IS.  So  if  the 
lord's  rabbits  on  a  common  increase  ao 
much  that  there  is  not  a  sufficiency  of 
commoh  left,  a  commoner  casmot  fill 
up  the  coney 49urro«rs,  for  it  would  be 
a  meddling  with  ibie  s6il|  and  h  judgibg 
for  himself,  b^  be  must  bave  recoorse 
to  his  actioh  against  the  lord.  1  BuiV. 
259. Cooper  v.MariAa//.S.C.  2Wiis.51. 

1  Roll,  Abr.  405.  pi.  3.  Mudi  less  can 
a  commoner  kill  the  rabbits  to  prevent 
their  increase  to  the  prejudice  of  the 
common.  1  Roll.  Abr.  405.  pi.  1,2. 
Hodson  V.  Grissel.  S.  C.  Cro.  Jae.  1S5. 
Yelv.  104f.  S.  C.  cited,    1  Lutw.  108. 

2  Leon.  203.  It  is  the  policy  of  the  law 
not  to  allow  commoners  to  rimte  except 
only  in  few  cases.  The  abator  is  a 
judge  in  hb  own  cause,  which  ought 
seldom  to  be  permitted.  Whereas  an 
action  will  best  ascertain  the  just  mea^ 
sure  of  the  damages  he  has  sustained. 
The  cases  where  the  law  allows  an 
abatement  by  a  commoner  are,  where 
the  acts  of  the  lords  are  directly  con- 


[a]  So  where  A.  and  B.,  having  lands 
in  a  common  field  and  right  of  common 
interchangeably  over  each  other's  land, 
agreed  not  to  t^ercij>e  lb  err  rights  for  a 


certain  time,  it  was  held  that  A.  might 
distrain  B.'s  cattle  damage  feasant.  2  H. 
B1.4.  fVhiteman  Y.  King. 
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trary  to  the  nature  of  the  common. 
For  by  the  grant  of  it,  the  grantor 
gives  every  thing  which  is  incident  to 
the  enjoyment  of  the  grant,  such  as 
free  ingress,  egress,  &c.  Therefore  if 
the  lord  erect  a  wall,  gate,  hedge,  or 
fence  around  the  common,  to  prevent 
the  commoner's  cattle  from  going  into 
the  common,  the  commoner  may  abate 
the  erection,  because  it  is  inconsistent 
with  the  terms  of  the  grant.  2  Roll. 
Abr.  145.  (W).  pi.  2.  1  Burr.  259. 
Cooper  V.  Marshall.  6  Term  Rep.  ^5. 
Sadgrove  v.  Kir6y.  The  power  of 
abatement  in  this  case  aeems  analogous 
to  other  cases  where  the  acts  done  are 
inconsistent  with  tlie  terms  of  the  grant ; 
as  if  the  grantor  of  a  ixmz^,  &c.  stops  it 
upt  the  grantee  may  abate  the  erection. 
So  where  the  commoner  is  deprived  of 
part  of  his  common;  by  the  erection  of 
a  wall,  gate,  or  hedge  upon  the  common 


Uselfy  it  seems  he  may  abate  Srhe  erection, 
for  it  deprives  him  of  his  common,  and 
forms  no  part  of  tlie  soil  of  the  common, 
and  by  such  abatement  the  commoner 
does  not  at  all  meddle  with  the  soil. 
2  Mod.  65.  Mason  v.  Casar,  2  Inst. 
88.  Litt.Rep.38.  And  yet  as  the  lord 
may  approve,  leaving  a  sufficiency  of 
common,  the  commoner  acts  at  the 
peril  of  being  punished  in  an  action  of 
trespass,  provided  the  lord  has  left  a  suf- 
ficiency of  common  [6].  It  is  said,  that 
where  the  lord  makes  a  hedge  or  other 
erection  upon  thecammony^t  commoner 
may  abate  the  whole :  but  where  it  is 
made  upon  other  land,  which  is  no 
part  of  the  common,  but  surrounds  the 
common,  he  can  only  abate  so  much  of 
the  erection,  as  to  make  a  way  for  his 
cattle  to  go  into  the  common.  15  H. 7* 
10  b.  pi.  18.  29  Edw.  8.  6.  2  Inst.  8& 
2  Mod.  65.    Mason  v.  Casar. 


[6]  A  person  seised  in  fee  of  the 
waste  may  approve,  although  he  be  not 
lord.  ST.R.44f5.  Glover  v.  Lane.  But 
there  can  be  no  approvement  against 
the  tenants  of  a  manor  who  have  a  right 
to  dig  gravel  on  the  wastes  and  take 
estovers.  2T.R.  391.  Duberley\.Page^ 
nor  against  common  oUurbary,  1  Taunt. 
4-35.  Grant  v.  Gunner :  although  the 
lord  may  approve  against  common  of 
pasture  by  the  stat.  of  Merton,  20  H.3. 
c.  4.  notwithstanding  there  may  be 
other  rights  of  common  against  which  he 
cannot  approve.  6T.  R.  74>1.  Shake- 
spear  v.  Peppin.  And  a  custom  for 
tenants  to  approve  by  the  lord's  con- 
sent, and  by  presentment  of  the  homage 
of  the  court  baron,  does  not  restrain 
the  lord's  right  to  approve.  2  T.  R.  892. 


note.  The  lord  may  dig  clay-pits  on 
the  common  without  leaving  sufficient 
herbage,  if  it  can  be  proved  that  such 
right  has  been  immemorially  exercised. 
5  T.  R.  411.  Bateson  v.  Green.  So  he 
may,  with  the  consent  of  the  homage, 
grant  part  of  the  soil  for  building,  if  the 
exercise  of  the  right  be  immemorial. 
5  T.  R.  417.  note.  Folkardv.  Hemmett. 
But  a  custom  for  the  lord  to  grant 
leases  of  the  waste  of  the  manor,  with- 
out restriction,  is  bad  in  point  of  law. 
3  B.  and  A.  153.  Badger  v.  Ford.  In- 
closures  are  now  generally  carried  on 
under  private  acts  of  parliament,  sub- 
ject to  and  adopting  the  provisions  of 
the  general  Inclosure  act.  41  Geo.  3. 
c.  109. 
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S5d  c  Toomes  versus  Etherington. 

Case  59.  ToomeSi  Administrator  of  Toomes,  versus 

£tberington« 

Pasch«  JJieerUk(l)  Car.  II.  Regis.     Rol.  291. 

Scire  facias,        £^^^  ^^^  ^^  ^^S  ^^^  ^^^^  ^  ^^  sheriff  of  Lofidon  his 
^-^  writ  close  in  these  words,  to  wit;  Charles  the  Second, 
by  the  grace  of  God,  of  England^  Scotland^  France^  and  Ireiamd^ 
king,  defender  of  the  faith,  &c.   to  the  sberi&  of  Ixmdony 
A  judgment  re-  greeting;  whereas  William  Toomes  esquire,  latdyin  the  court 
linn  Toome*  in  of  the  late  keepers  of  the  liberties  of  England  by  authority  of 
the  upper  bench  parliament,  in  die  upper  bench  at  Westminster^  without  the 
imtfiv  9000L  ~  ^rit  of  the  said  keepers,  and  by  the  judgment  of  the  said  cawri, 
d^wnd  2i8.     recovered  against  Bobert  Eikerington  of  Chdseyj  in  the  county 
'  of  Middlesex^  gent,   by  the  name  of  Bobert  EtheringUm  of 

Chelsey  gent,  otherwise  called  Robert  Etherington  of  Ciebey 
aforesaid,  gent  2000/.  of  debt,  and  also  21  shillings  for  his 
damages  which  he  had  sustained  as  well  on  the  occasion  of 
the  detcaption  of  tha|  debt*  as  for  his  f^fs  an4  charge  by  him 
about  hhi  suit  in  that  ,bebalf  expended,  ^hereof  he  is  couTidr- 
Mid  wniiaai      ed,  1^  appears  to  us  of  record;  and  a&erwards  the  said  WU- 
intestate,  and     ^^<3^  died  intest^,   after  whose  death  administration  of  all 
T*^^***^ .  ^      and  singular  the  goodb  and  chattels,  rights  and  credits,  whidi 
adminiitrator.     Were  of  th^  said  William  at  the  time  of  his  death,  by  Jf  zUtaar, 
by  Divine  Providence,  archbishop  of  Coit/eritaj/,  primate  of  all 
England^  and  metropolitan,  at  London^  to  wit,  in  the  parish 
of  .jS^^«  Mary-le-Bow  in  the  ward  of  Cheap^  on  the  .27th  day  of 
may  in  the  year  of  our  Lord  1660,  was  committed  to  one 
Richard  Toomes  gent.;  and  now  on  the  behalf  of  the  said 
[  ^^4  ]    .  Bichardy  in  our  court  before  us,  we  have  been  given  to  under- 
stand that,  although  judgment  be  thereof  given,  yet  execution 
of  the  debt  and  damages  still  remains  to  be  made  to  him,  in 
delay  of  the  said  faithful  administration,  wherefore  the  said 
Bichard  has  besought  us  to  provide  for  him  a  fit  remedy  in  this 
The  sheriffB  are  particular ;  and  we,  being  willing  that  what  is  just  in  this 
give  the  defend-  particular  should  be  done,  command  you,  that,  by  good  and 
ant  notice  to  be  lawful  men  of  vour  bailiwick,  you  cause  it  to  be  made  known 

at  Westminster  .  ^   -r*  »  i        i  \      %     n  -wwr         * 

on,  Sic.  to  the  said  Bobert  that  he  may  be  before  us  at  Ifestnunster  on 

Wednesday  next  after  fifteen  days  of  Easter^  to  shew  if  he  has 

(1)  In  the  two  former  editIon.s  it  is  1  Lev.  120.  and  1  Sid.  167>  that  it  is  a 
the  eighteenth  year,  but  it  seems,  from  mistake,  and  should  be  the ^^fieenth  in- 
what  is  said  in  pa^e  362.  and  also  from    stead  of  the  eighteenth  year. 
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or  knows  of  any  thing  to  say  for  himself,  why  the  said  Richard    Toomes  o. 
ouirht  not  to  have  his  execution  airainst  him  for  the  debt  and    Ethkrimg- 

TOM 

damages  aforesaid,  according  to  the  force,  form,  and  effect  of  t  '     j 

the  said  recovery,  if  it  shall  seem  expedient  to  him,  and  further 

to  do  and  receive  whatsoever  our  court  before  us  shall  then  and 

there  consider  in  that  particular;  and  have  you  there  then 

the  names  of  those  by  whom  you  shall  so  cause  it  to  be  made 

known,   and  this  writ.     Witness,  Sir  R,  Foster  knight,   at 

JVe^minsterj  the  12 th  day  o{  February  in  the  13th  year  of  our 

reign.     At  which  day  before  our  lord  the  king  at  Westminster  Sheriffs  raturp 

comes  the  said  Ricliard  Toomes  in  his  proper  person,  and  the  *^de**n^*n* 


has 

sherifTsy  to  wit,  William  Peake  and  William  BouUon^  returned,  and  is  not 

that  the  said  Robert  has  nothing  in  their  bailiwick  whereby 
they  could  cause  it  to  be  made  known  to  him^  nor  is  he  found 
in  the  same,  and  he  does  not  come;  whereupon,  as  before,  AUmgtdreju- 
the  sheri£  are  commanded^  that  by  good,  &c.  they  cause  it  ^^' 
to  be  made  known  to  the  said  Robert  Etherington,  that  he  may 
be  before  our  lord  the  king  at  Westminster  on  Thursday  next 
after  one  month  of  Easter^  to  shew  in  form  aforesaid  i^  &c 
'  andfurtfier,  &c^  the  same  day  is  given  to  the  said  Richard 
Td&mes  there,  &c.   At  which  day,  before  our  lord  die  king  at  Defendant  his 
Westminster^  comes  the  said  Richard  Toomes  in  his  proper  «»*««»  *c. 
person,  and  the  sdid  sheriffi,  as  before,  return  that  the  said 
Robert  has  nothing  in  his  bailiwick  whereby  they  can  cause  it 
to  be  made  known  to  him.    And  the  said  Robert^  on  the  same  iMendant  ap- 
day,  being  solemnly  called,  likewise  comes  by  George  Hill  his  P^"^ 
attorney;  and  thereupon  he  the  said  Richard  Toomes  brings  here  Fhifert  of  let- 
into  court  the  letters  of  administration  of  the  said  archbishop,  SSiQia.*^"**" 
which  testify  the  committing  of  the  said  letters  of  administra- 
tion to  the  said  Richard  Toomes  in  form  aforesaid ;  and  he  prays 
execution  against  the  said  Robert  of  the  debt  and  damages 
aforesaid  by  virtue  of  the  said  recovery  to  be  adjudged  to  him, 
&C.     And  the  said  Robert  prays  a  day  to  imparl  to  the  said  Dtfendant 
writ  of  scire  facias  until  Friday  next  after  the  Morrow  of  the  SS^i.**^  ^ 
Holy  Trinity^  &c.  and  he  has  it,  &c. ;  the  same  day  is  given 
to  the  said  Richard  Toomes  there,  &c.     At  which  day  before 
our  lord  the  king  at  Westminster  comes  as  well  die  said  Richard 
Toomes  in  his  proper  person,  as  the  said  Robert  Etherington 
by  his  said  attorney ;  and  the  said  Robert  says  that  the  said  Defendant 
Richard  Toomes  ought  not  to  have  his  execution  against  him  Richard*^ 
of  the  said  debt  and  damages  by  reason  of  the  said  recoveiy,  Toomes  ew- 
because  he  says  that,  after  the  rendering  of  the  said  judgment,       ^  *'^' 
to  wit,  on  the  4ih  day  oi  June  in  the  year  of  our  Lord  1655,      *•  -[ 
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TooMEs  t).  at  Lofidofii  to  wit,  in  the  parish  of  St.  Bidtolph  Bishopsgaie, 
Ethering-  iji^ndon,  he  the  said  William  Toomes^  with  force  and  arms, 
V  ^  '  '  feloniously  and  wilfully  killed  and  murdered  himself  against 
because  the nid  the  peaoe'of  our  said  lord  the  now  king;  and  afterwards,  by  a 
Toomes  felo-  Certain  inquisition  indented  taken  at  London  aforesaid,  to  wit, 
dmd  h^ff  '"  ^^^  parish  and  ward  aforesaid,  on  the  4th  day  of  June  in  Ae 
and  was  found  year  of  our  Lord  1655,  before  Edward  Morton  gent  then 
/«b  </e  w  by  the  coroner  of  the  said  city  o(  London,  upon  a  view  of  the  body  rf 

coroner  8  uiqui-  "^  . 

sttion.    The      the  Said  fVilliam  then  and  there  lying  dead,  by  the  oath  of 
mqawiion  set     jHchard  Carter,  &c.  (the  names  of  the  jurors,)  good  and  law- 
ful men  of  the  said  city,  being  then  and  there  sworn  upon  their 
oaths  before  the  said  coroner  to  inquire  when,  where,  and 
how  the  said  William  Toomes  came  to  his  death,  it  was  pre- 
sented that  the  said  William  Toomes,  on  the  said  4th  day  of 
June  in  the  said  year  of  our  Lord  1655,  being  by  himself  in 
his  bedchamber  in  the  house  of  Paid  Pinder  gent  situate  and 
being  in  the  said  parish  of  St.  Buttolph  Bishopsgaie  in  the  ward 
aforesaid,  and  not  having  God  before  his  eyes,  but  being  moved 
and  seduced  by  the  instigation  of  the  devil,  then  and  diere,  to 
wit,  on  the  said  4th  day  of  June  in  the  said  year  of  our  Lord 
1655,  took  into  his  hand  a  certain  piece  of  bed-cord  of  the 
value  of  one  penny,  and  did  then  and  there  tie  and  &sten  one 
end  of  the  said  piece  of  bed-cord  to  a  pillar  of  the  window  of 
the  said  bedchamber,  and  the  other  end  of  the  said  piece  of 
bed-cord  around  the  neck  of  him  the  said  William  Toomesy 
then  and  there  standing  and  being  upon  the  ledge  of  the  said 
window :  and  diat  he  the  said  William  Toomes,  (one  end  of  die 
said  piece  of  bed -cord  being  put,  placed,  and  fiistened  upon 
the  pillar  of  the  said  window,  and  the  other  end  of  the  said 
piece  of  the  said  bed-cord  around  the  neck  of  him  the  said 
William  Toomes  in  manner  and  form  aforesaid,)  feloniously, 
wilfully,  and  as  a  felon  of  himself  did  then  and  tliere  sKde 
,  ,  and  throw  the  body  of  him  the  said  William  Toomes  from  off 

the  said  ledge  of  the  said  window ;  and  by  such  tying,  placing^ 
and  fastening  of  both  ends  of  the  said  piece  of  bed-cord  as 
aforesaid,  and  by  such  sliding  and  throwing  of  the  body  of 
[  356  ]  him  the  said  William  Toomes  from  off  the  said  ledge  of  the  said 
window,  he  the  said  William  Toomes  then  and  there,  with  the 
said  piece  of  bed-cord,  wilfully  and  foloniously,  and  as  a  felon 
of  himself,  did  hang,  choak,  and  strangle  himself,  of  which 
said  hanging,  choaking,  and  strangling,  in  manner  and  ferm 
afo):esaid,  he  the  said  William  Toomes  then  and  there^  to  wit^ 
on  the  said  4th  day  of  June  in  the  said  year  of  our  Ix>n1 
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1655,  tit  London  nioresaid,  in  the  parish  and  ward  aforesaid,  Toom£:s  v. 

instantly  died  f^),  as  by  the  said  inquisition,  returned  unto  the  Etmerino- 

oourt  df  our  said  lord  th6  king  before  the  king  himself,  now  v. 
being  at  tfestmiHsterf  and  there  remairiing  of  record,  more 


TON. 


(2)  It  has  been  held  necessary,  in  the 
conclusion  of  the  inquisition  to  add, 
'*  And  So  the  jurors  aforesaid,  upon 
'<  tht^ir  t^afh  i^fotiesatd,  do  say,  that  the 
'*  said  A.  B.  m  hMtiner^  and  by  the 
'<  meaiMs  aforesaid^  fehmiously,  wilfully^ 
"  and  of  his  ntalice  aforethought  did 
**  kill  and  murder  hiimMe^fr  And  in- 
quisitions have  been  qvashed  for  omit- 
ting this  conclusion  of  sic  seipsum  mur' 
dravil.  2  t^ev.  152.  Ilex  v.  Aldenham. 
S.  C.  S  Keb.  604^.  1  Hawk.  P.  C. 
c.  27*  s.  15»  14>.  But  It  is  not  added  h^ 
the  itt^isftion  set  out  in  Hdle:s  v.  PelU^ 
Plo^.  255*  a. ;  n6r  in  the  ifi^i«itton  in 
this  case.  In  1  K«b«  66.  Res  t.  Pmrke, 
Tvoyiden  justiee  held  it  nut  necessary  ; 
and  in  1  Salk.  S77.  ^*  v^  Clark^  S.  C« 
7  Mod.  16.  the  court  of  K.  B.  held  the 
inquisition  good  without  it.  This  is  not 
like  the  case  of  killing  another  person^ 
where  there  are  different  degrees,  sub- 
ject to  difrei*cnt  punishments,  br  per* 
h^ps  not  punishable  at  all,  according  to 
the  iciHeumiUnces  bf  the  dasfe.  There 
it  IB  neeesesry  m  tiM^uisitions  or  itfdict- 
ntents,  t6  eiprees  the  degree  of  offience» 
and  if  it  be  inurder  of  which  the  party  is 
accused,  to  use  the  word  *'  murdravit,*^ 
which  IS  held  essentially  necessary  to 
distinguish  it,  in  order  to  oust  the 
offender  of  his  clergy.  But  it  is  clear, 
that  in  this  case  there  can  be  no  such 
degrees,  for  he  has  prevented  any 
l>#f»r8hthent  by  bis  own  IM*  However, 
jMtkailps^  it  te  Sfllfer  to  'mM  the  <:ondu- 
sion,  m  tnrder  to  obviate  every  {Kwsible 
ofajectioR.  It  <seeni8  setd^  that  the 
inquisition  must  set  forth  the  circum- 
stances of  the  fact  particularly  and  cer- 
tainly ;  for  nothing  shall  be  taken  by 
intendment  in  an  inquisition  any  more 


than  in  an  indictment^  because  the  party 
is  to  forfeit  his  goods  and  chattels: 
therefore,  where  the  inquisition  was, 
that  one  Cleii:,  "  cum  cultr6  jtgidum 
#mkm  voltuiiarie,  etJel&nicSy  et  utfelo  dt 
se  secuk,  **  et  jo^m  mwfdratk/*  h 
was  held  bad,  for  the  wound  ought  to 
be  set  forth,  and  it  ought  to  be  alleged, 
tliat  it  was  mortal,  and  that  the  party 
died  of  it.  1  Salk.  377.  Reg.  v.  Clerk. 
S.  t.  7  Mod.  16.  It  ought  to  have 
heen  thus,  viz.  ^^^  that  the  said  A.  B., 
«<  with  a  certain  knife  of  the  value  of 
*<  \d.  whiich  he  the  isaid  A.  B.  in  his 
'<  right  hand  then  aod  there  had  and 
*'  held,  tiie  throatof  hia  the  said  jl.  B. 
<<  di4  then  and  tbere  feloniously,  wtl- 
''  folly,  and  of  his  malice  aforethought, 
*<  strike  and  cut,  thereby  then  and  there 
'<  giving  to  himself  the  said  A.  B.  with 
*<  the  knife  aforesaid  in  and  upon  the 
*'  said  throat  of  him  the  said  A.  B.  one 
^  inortal  wound  of  the  length  of  Jour 
"  inchesy  and  ofthe  depth  of  one  inch,  of 
<*  vMeh  said  mottd  ia&ttnd  he  the  said 
**  A.  B.  then  and  there  instantly  died: 
*^  and  so  the  jurors,"  &c.  See  a  good 
form  ante,  270.  Bat  if  the  inquisition 
be  good  in  substance^  the  coroner  may 
be  served  with  a  rule  of  K.  B.  to  amend 
a  clefect  in  form.  1  l^id.  225.  Bex  v. 
Harrison.  1  Hawk.  P.  C.  c.  27.  s.  15. 
As  where  it  was  founrd  that  G.  seipsum 
JUonici  ifulmersusjkft,  but  it  was  not 
said,  that  he  thrembhemsdfinto  the  water^ 
nor  did  she  mqaisitkm  conclude  with 
*'  and  so  hedMi*'  the  cotrt  ordered  the 
inqubilion  to  foe  amended  in  these  par* 
ticalars,  conceivmg  them  to  be  mere 
matters  of  form,  for  the  substance, 
namely,  jfelonici  submersus  Juit,  was 
found.     1  Sid.  259.  Rex  v.  Oover. 


S66a 


Toomes  versus  EtberiDgton. 


TOOMZS  V* 

Etherino- 

TON. 

V. — , ' 

Whereby  Um 
Md  William 
Toomes  Ibr. 
fdted  the  said 
debt  to  the  king. 


PrechuUnomi 

after  the  lelooy 
o^htmaclfyTis. 
IS  Car.  8.  an 
act  of  general 


Theactaat 
nonb* 


[  857  ] 


Fully  appears.  By  reason  of  which  said  felony  of  himself  and 
by  force  of  the  said  inquisition  taken  before  the  said  ooronery 
the  said  William  Toomes  has  forfeited  to  the  said  lord  the  king 
the  said  2000/.  and  21  shillings;  and  this  he  is  ready  to 
verify;  wherefore  he  prays  judgment,  if  the  said  Richard 
ought  to  have  his  execution  against  him  of  the  debt  and  da- 
mages aforesaid. 

And  the  said  Richard  Toomes  says,  that  he  by  any  thing  by 
the  said  Robert  above  in  pleading  alleged,  ought  not  to  be 
barred  from  having  his  execution  against  the  said  Robert  of  the 
debt  and  damages  aforesaid,  because  he  says  that  after  the  said 
time  of  the  felony  of  himself  by  the  said  William  Toomes  in 
form  aforesaid  committed,  to  wit,  at  a  parliament  begun  and 
held  at  We^minster^  in  the  county  of  Middlesex^  on  the  25th 
day  o{  April  in  the  12th  year  of  the  reign  of  our  said  lord  the 
now  king,  by  a  certain  act  of  parliament,  intitled  an  act  of 
firee  and  gaieral  pardon,  indemnity,  and  oblivion,  it  is,  among 
other  things,  enacted  by  the  said  lord  the  king,  with  the  ad- 
vice and  consent  of  the  lords  and  commons  in  the  said  pwiia- 
ment  assembled,  that  all  and  every  the  subjects  of  the  said 
lord  the  king^s  realms  of  fn^fand  and  Irelandf  and  the  domi- 
nion of  Walesj  the  isles  of  Jersey  and  Guernsey^  and  the  town 
of  Berwick  tgpon  Tweedy  and  other  the  said  lord  the  king^s 
dominions,  the  heirs,  executors  and  administrators  of  them  and 
ev^  of  them,  should  be,  and  by  the  authority  of  the  said 
parliament,  were  acquitted,  pardoned,  released,  indenmified, 
and  discharged  against  the  said  lord  the  king,  his  heirs  and 
successors,  and  every  of  them,  of  and  from  all  manner  of 
treasons,  misprisions  of  treason,  felonies,  ofienoes,  contempts, 
trespasses,  entries,  wrongs,  deceits,  misdemesnors,  forfeitures, 
penalties,  and  sums  of  money,  and  of  and  from  all  pains  of 
death,  pains  corporal  and  pecuniary,  and  generally  of  and 
from  all  other  things;  causes,  quarrels,  suits,  judgments,  and 
executions,  in  the  said  act  not  excepted,  which  by  the  said 
lord  the  king  can  be  in  anywise  or  by  any  means  pardoned, 
before  and  unto  the  24th  day  of  June^  in  the  year  of  our  Lord 
1660,  to  every  or  any  of  his  said  subjects.     And  also  the  said 
lord  the  king  was  contented  that  it  should  be  further  cafiacted 
by  the  [authority  of  the  said  parliament,  and  it  is  enacted  by 
the  authority  aforesaid,  that  his  said  free  pardon,  indemnity, 
and  oblivion  should  be  as  good  and  effectual  in  law  to  every  of 
his  said  subjects  in,  for,  and  against  all  things  which  are  not 
excepted  in  the  said  act,  as  the  said  pardon,  indemnity,  and 
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oblivion  should  have  been  if  all  offences,  contempts,  forfeit^  Toomes  v. 
ures,  causes,  matters,  suits,  quarrels,  judgments,  executions,  E^hering- 
penalties,  and  all  otiier  things  not  excepted  in  the  said  act,  had  ^  ^  ^ 
been  pardcularly,  singularly,  specially  and  plainly  named, 
rehearsed,  and  specified,  and  also  pardoned  by  proper  and 
express  words  and  names  in  their  kinds,  natures,  and  qualities, 
by  words  and  terms  thereunto  requisite  to  have  been  inserted 
and  expressed  in  the  said  act  of  free  pardon,  indemnity,  and 
oblivion ;  and  that  his  said  subjects,  nor  any  of  them,  nor  the 
heirs,  executors,  or  administrators  of  any  of  them,  should  be 
sued,  vexed,  or  inquieted  by  or  on  the  behalf  of  the  said  lord- 
tlie  now  king,  his  heirs  or  successors,  in  their  bodies,  goods, 
chattels,  lands,  or  tenements,  any  manner  of  matter,  cause, 
contempt,  misdemesnors,  forfeitures,  trespass,  ofience,  or  any 
other  thing  suffered,  done,  or  committed  before  the  said  24Ui 
day  of  June  in  the  year  of  our  Lord  1660,  against  the  lord 
Charles  late  king  of  England^  or  the  said  lord  the  now  king, 
his  crown,  dignity,  prerogative,  or  statutes,  but  only  for  such 
matters,  causes,  and  ofiences  as  are  excepted  by  the  said  act 
out  of  the  same,  any  statute  or  statutes,  laws,  customs,  or 
usages  theretofore  had,  made,  or  used  to  the  oontr&ry  in 
anywise  notwithstanding,  as  by  the  said  act,  among  other 
things,  more  fully  appears.  By  virtue  of  which  said  act  o^  By  virtue  of 
parliament,  the  said  ^OOOL  and  21  shillings  are  discharged  ^J^^.^^J^^ 
from  any  forfeiture  by  reason  of  the  said  crime  of  felony  of  Antisdiicharged 
himself,  or  the  said  inquisition,  against  the  said  lord  the  now  J^JJJ^^  ^^" 
king,  his  heirs  and  successors;  and  this  he  the  said  RicAard  is 
ready  to  verify :  wherefore  he  prays  judgement,  and  his  execu- 
tion against  the  said  Robert  Etherington  of  the  said  debt  and 
damages  according  to  the  force,  form,  and  effect  of  the  said 
recovery,  to  be  adjudged  to  him,  &c.  with  this,  that  he  the 
said  Richard  will  verify)  that  the  said  William  Toomes,  at  the 
time  of  his  death,  was  a  subject  of  the  said  lord  the  now  king 
of  his  realm  of  Emland,  and  he  the  said  Richard  Toomes  is  [  S58  ] 
now  a  subject  of  the  said  lord  the  now  king  of  his  realm  of 
England^  and  that  neither  the  said  William  ToomeSy  nor  the 
said  Richard  Toomes^  are,  or  either  of  them  is,  a  person  ex- 
cepted in  the  said  act,  and  that  the  said  crime  of  felony  of 
himself  committed  by  the  said  William  Toomes  is  not  a  crime 
excepted  in  the  said  act;  and  this  he  is  ready  to  verify: 
wherefore,  as  before,  he  prays  judgment,  and  his  execution  of 
the  said  debt  and  damages  in  form  aforesaid  recovered,  to  be 
adjudged  to  him,  &c. 


S58  Toomes  versus  Etheriqgton. 

TooMsa  «•        A  general  demurrer  and  a  joinder  in  denmrer^ 
Ethbrino-       Bm  because  the  court  of  our  said  lord  the  king  now  here  is 
I,  *     J  not  yet  advised  of  ^ving  their  judgment  of  and  upon  the  pre- 

Citna  adman    miseSy  a  d«y  thereof  is  given  to  the  said  parties  before  our  lonl 
*^'  the  king  at  fVeshmnsier^  until  Friday  nea^t  after  three  week^  of 

St.  MicAaelf  to  hear  their  judgment  of  and  upon  the  premises, 
because  the  court  of  our  said  lord  the  king  here  is  thereof  not 
yet,  &C.  At  which  dayi  before  our  lord  t^e  king  at  Wnfmm- 
[  359  J  ^^9  comes  aa  well  the  said  Michard  Toomss  i^  hi^  prap^  per- 
son, as  the  said  Bob^  by  hb  said  ^ttom^y.  And  b;ecmise» 
L  360  3  &C.  {like  continuances  Jirom  term  totermjbr  eight  terms.)  At 
which  day  before  our  lord  the  king  ^t  WeUminster  comes  as 
well  the  said  Bickard  Toomes  in  his  proper  person,  as  the  said 
Robert  by  bis  said  attorney :  whereupon  all  and  singular  the 
premises  being  seen,  and  by  the  court  of  opr  ^d  lord  the  king 
now  here  more  fuUy  understood,  and  mature  deliberation 
being  thereupon  had,  for  that  it  appears  to  the  court  of  our 
said  lord  the  king  he.ce^  that  the  said  pleii  by  the  said  Bickard 
Toomes  in  manner  and  form  aforesaid  above  in  replying 
pleaded,  and  the  matter  in  the  same  contained,  are  not  su£S- 
cient  in  law  for  him  the  said  Biehard  Toomes  to  have  his  exe- 
cution of  the  said  debt  and  damages,  by  virtue  of  the  said  reco- 
very maintained  against  him  the  said  Robert  EtheringtoHy  it  is 
considered  that  the  said  lUchard  Toomes  take  nothing  by  his 
said  writ  of  scire  facias^  and  that  the  sajd  BcJkert  Etkeringtau 
go  thereof  without  day»  &<% 


[  861  ] 
Case  59.        Toomes,    Adminis$trator  of  Toomes  versus  Ether- 

ington. 

S.c.iLeT.i2a  OCIBE  facias  by  ToomeSj  administrator  of  Toam^s,  against 
dtodlilJ M^.  Eiherington^  to  have  execution  of  a  judgment  for  2000/. 
53.  Rex  T.  '  and  2l5.  damages  recovered  by  the  intestate  against  the 
SSis^.  ^^'  defendant  Etherington.  The  defendant  pleads  in  bar  of  the 
T.  Johnson.  A.  execution,  that  the  said  Toomes  the  intestate,  after  the  ren- 
B^iiTsoooi.,^  dering  of  the  judgment,  hanged  himself,  and  hecAmeJelo  de 
B.  hj^  dsK,  ses  and  that  by  an  inquisition  taken  before  the  cojconer  siq^er 
tion  returned^'  visum  corporiSf  he  was  found  j^Zp  de  se^  as  by  the  said  inqui- 
l>rjj»»<*  ^«  sition  returned  unto  the  King's  Bench,  and  there  remaining 
^•ited  to  the  of  record,  more  fully  appears,  whereby  the  said  Toomes  the 
king, Afterwards  intestate  had  forfeited  the  said  debt  and  damages  to  our  Iqcd 
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the  king:  and  this,  &c.:  and  wherefore,  &c.  The  plahitiiT  Toomes  v. 
replies,  that  after  the  said  intestate  had  become ^A^  dese^  to  Etherino- 
wit,  at  a  parliament  held  the  12th  year  of  the  reign  of  the  i^  *      ^ 

king  who  now  is,  it  was  enacted,  and  shews  part  of  the  act  of  an  act  or  par- 
oblivion  of  the  12th  year  of  Charles  the  Second,  ell.  that  ^S^SJfor- 
all  and  every  the  subjects  of  these  his  majesty's  realms  of  feitures,  &c. 
England  and  Ireland^  the  dominion  of  IVaks^  the  isles  oSJer*  ^ Sierebeing 
sey  and  GuemseVf  «id  the  town  of  Berwick  tqxm  Tweedy  and  ^  "^^  ?*"  ^ 
Other  his  majesty's  dominions,  the  heirs,  executors,  and  admi-  act,  the  admi. 
nistrators  of  them  and  every  of  them,  shall  be  and  are  by  the  ">■*»*<»  ^  S- 

_      .  -    ,.  ',.  ^        .       -  -         /  cannot  recorer 

authority  of  this  present  parliament  acquitted,  pardoned,  re-  againat  A.S.P. 
leased,  indemnified,  and  discharged  against  the  king's  ma-  ^^*s2,j|^ 
jesty,  his  heirs  and  successors,  and  every  of  them,  of  and  2  Hawk.  p.  c. 
from  all  manner  ol  treasons,  misprisions  of  treason,  felonies,  ^'  ^^'  *'  ^^' 
offences,  contempts,  trespasses,  entries,  wrongs,  deceits,  mi»* 
demesnors,  forfeitures,  penalties,  and  sums  of  money,  and  of 
and  from  all  pains  of  death,  pain^  corporal  and  pecuniary, 
and  generally  of  and  from  all  other  things,  causes,  quarrels, 
suits,  judgments,  and  executions  in  this  present  net  hereaftex 
not  excepted  nor  forepri^,  which  may  be,  or  can  be,  by  his 
majesty  in  anywise;,  or  by  any  means  pardoned,  before  and 
unto  the  24ih  day  of  June  in  the  year  of  our  Lord  1660,  to 
every  or  any  of  his  said  subjects.  And  also  tlie  kis^s  majesty 
is  contented,  that  it  be  further  enacted  by  the  authority  of 
this  present  parliament^  and  be  it  enacted  by  the  authority 
aforesaid,  that  this  his  said  free  pardon,  indemnity,  and  obli-  [  362  ] 
vion  shall  be  as  good  and  effectual  in  law  to  every  of  his  said 
subjects  in,  for,  and  a^inst  «U  things  which  be  not  heredter 
in  this  present  act  excepted  and  foreprised,  as  the  same  par- 
don, indemnity,  and  oblivion*  shoold  have  been  if  all  offences, 
contempts,  forfeitures,  causes,  matters,  suits,  quarrels,  judg- 
ments, executions,  penalties,  and  all  other  things  not  here- 
after in  this  present  act  excepted  and  foreprised,  had  been 
particularly,  singularly,  especially,  and  plainly  named,  re- 
hearsed, and  specified,  and  all  pardoned  by  proper  and  ex- 
press words  and  names  in  their  kinds,  natures,  aiid  qualities, 
by  words  and  terms  thereunto  requisite  to  have  been  put  in 
and  expressed  in  this  present  act  of  firee  pardon,  indemnity, 
and  oblivion;  and  that  his  said  subjects,  nor  any  of  them,  nor 
the  heirs,  executors,,  or  administrators,  or  any  of  them,  be  or 
shall  be  sued,  vexed,  or  inquieted  by  or  on  the  behalf  of  the 
king's  majesty,  his  heirs  or  successors,  in  their  bodies,  goods, 
chattels,   lands,  or  tenements,  for  any  manner  of  matter, 
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TooMKs  o.  cause,  contempt,  misdemesnors,  forfeitures,  trespass,  affimce, 
Etherino-  or  any  other  thing  suffered,  done,  or  oommitted  before  the 
t  ^^^'  J  said  24'th  day  of  Jime  in  the  year  of  our  Lord  1660,  against 
his  said  majesty  king  Ckarlesj  or  his  majesty  that  now  is,  hb 
crown,  dignity,  prerogative,  laws,  or  statutes,  but  only  for 
such  matters,  causes,  and  oflfences  as  be  excepted  and  fbre- 
prised  by  this  present  act  out  of  the  same,  any  statute  or  sta- 
tutes, laws,  customs,  or  usages  heretofore  had,  made,  or  used 
to  the  contrary  in  anywise  notwithstanding :  by  force  of  whicfa 
act  of  pardon,  the  plaintiff  says,  that  the  2000/.  and  Sis. 
are  dischai^ged  from  any  forfeiture  for  the  said  offence  oiJHo 
de  se,  and  prays  execution  against  the  defendant.  And  the 
plaintiff  forther  avers  that  the  said  TiKnnes  the  intestate,  at  the 
time  of  his  death,  was  a  subject  of  the  realm  of  England^  and 
that  the  plidntiff  is  a  subject  of  England^  and  that  neither 
the  intestate  or  the  plaintiff  were  excepted  out  of  the  ac^  and 
that  the  crime  of  felony  of  himself  is  not  excepted  out  of  the 
act,  &C.;  upon  which  replication  the  defendant  demurs  in 
law. 

And  after  several  ai^guments  judgment  was  given  for  the 
defendant  in  Michadmas  term  in  ^ej^eenlh  year  of  king 
Charles  the  Second :  and  the  principal  reason  of  the  judgment 
was,  that  when  the  inquisition  was  returned  unto  the  King^s 
Bench,  which  found  the  felony  of  himself,  then  were  die  debt 
and  damages  vested  in  the  king(i):  and  by  the  act  he  has 

( 1 )  So  5  Rep.  110  b.  FoxI^'b  case,  se  are  forfeited  by  the  act  iudf  before 

8  Inst.  54,  55.    Plow.  260.  b.  Hates  v.  any  inquisition,  but  this  is  contradicted 

PetU.     I   Sid.   150.    Rex  v.   Warde.  by  all  die  authorities,  and  seems  to  be 

1  H.  H.  P.  C.  414.     S  Mod.  101.  Rex  a  mistake,  for  in  another  report  of  the 

V.  Sdcmay*    1  Hawk.  P.  C.  c.27.  6«9«  same  case,  1  Sid.  150.,  the  court  say 

And  therefore  they  cannot  be  claimed  that  "  noihing  is  vested  in  the  ting  mmiU 

by  prescription.    5  Rep.   109  b.  Fox*  '<  the  inquisition  Jound.^  [a] 

j^*8  case.    In  1  Lev.  8.  Rex  v.  Ward,  An  inquisition  before  the  coroner  can 

it  is  said  to  have  been  held  by  the  court,  only  be  super  visum  corporis,  so  that  if 

that  the  goods  and  chattels  of  Bjelo  de  the  body  cannot  be  found,  he  baa  no 


[a]  In  general  goods  and  chattels  are  cannot  be  attainted,   there  is  no  for- 

forfeited  by  conviction,  and  in  the  case  feiture  of  his  lands,  4  Bl.  Com.  386. 

of  a  Jelo  de  se  by  inquisition :  lands  are  neither  do  his  lands  escheat,  where  he 

forfeited  only  upon  attainder,  which  leaves  an  heir,    for  no  corruptioa  of 


however  relates  back  to  the  time  of  the    blood  is  worked  for  the  same 
offence  committed,  so  as  to  avoid  all     A  copyhold  of  inheritance  is  not  for- 
mesne  incumbrances,  and  as  ^/elo  ds  se    feited  by  conviction  of  fdony  without 


Mich.  21  Car.  II.  Regis. 
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not  granted  restitution  of  it  to  the  plaintiff,  being  the  admi*   TdOMEs  r. 
nistrator  of  ^^JHo  de  set  for  there  ought  to  be  a  restitution   ^^"^''^^" 
after  the  debt  is  once  vested  in  the  king;  and  for  want  of  a  \^ 
restitution  the  plaintiff  cannot  have  it,  but  it  remains  in  the 


TON. 


jurisdiction  [&];  but  a  presentment 
nmy  be  made;  either  before  justices  of 
oyer  and  terminer,  or  justices  of  the 
peace ;  for  the  offence  of  9ifdo  de  se  is 
included  in  their  commission  to  deter- 
mine bII  felonies  /  or  it  may  be  present- 
ed in  the  K.  B.  if  the  offence  was  com- 
mitted in  the  county  where  that  court 
sits.  3  Inst.  54,  55.  5  Rep.  110.  b. 
Ibjafey's  case.  1  H-  H.  P.  C-  41*. 
1  Hawk.  P.  C.  C.27.  s.  11,  12.  Lord 
Coke  is  of  opinion  that  an  inquisition  of 
Jeh  de  se,  taken  before  the  coroner 
super  visum  corporis^  is  not  traversable, 
but  is  cociclusive  upon  the  executors  or 
administrator  of  the  deceased.  S  Inst. 
65.  But  Lord  Hak  in  his  Pleas  of  the 
Crown,  416,  417.  is  of  a  Afferent  opi- 
nion,  conceiving  it  to  be  a  great  liard- 
ship  that  an  inquisition,  which  is  no 
more  than  an  inquest  of  office  taken 
perhaps  behind  the  backs  of  the  execu- 
tors or  administrators  of  the  deceased, 
should  be  conclusive,  and  he  cites  Bar^ 
clayt  case  in  K.  B.  1650,  and  a  record 
in  the  Exchequer,  East,  45.  £dw.  S., 
where  a  creditor  of  one  Page^  who  was 
found  njelo  de  se  by  the  coroner's  in- 
quisition, traversed  the  finding,  and  the 
jury  found  that  he  was  not  Jelo  de  se; 
therefore  Lord  Hale  concludes  that  the 
inquisition  is  as  much  traveirsable  as  a 
presentment  before  justices  of  oyer  and 
terminer,  or  of  the  peace,  which  Lord 
Coie  admits  is  traversable*  And  it 
seems  now  fully  settled,  that  such  an 


inquisition  may  be  removed  into  the 
K.B.  by  certiorari^  and  traversed  by 
the  executors  or  administrators  oC  the 
deceased.  8  £dw.  4.  4.  a.  Bro.  Tra- 
vers  sans  ceo,  229.  1  Vent.  239« 
Anon.  Ibid.  278.  2  Lev.  152.  Rex  v. 
Aldenham.  7  Mod.  IS.  Reg.  v.  Clerk. 
Sir  T.  Jones,  198.  Riplei/*B  case.  But 
no  traverse  can  be  taken  to  make  a  man 
JHode  se;  as  if  the  inquisition  find  that 
the  party  was  non  compos  mentis  at  the 
time  he  did  the  act,  neither  the  king 
nor  hiiB  grantee  can  traverse  it.  1  Vent. 
2S9.  Anon.  JFost.  Cro.  Ll  266.  But  if 
it  appear  upon  affidavit  that  such  a  find- 
ing was  obtained  by  any  indirect  pro- 
ceedings of  the  cbroner,  the  court 
would  grant  a  melius  inquirendum  be- 
fore special  cammis^oners  who  shall 
not  proceed  super  visum  corporis^  but 
on  the  testimony  of  witnesses.  3  Mod. 
80.  Rex  v.  UcihcrsaL  2  Hawk.  P.  C. 
54.  fo.  edit.  1  Salk.  190.  Rex  v.  Bun- 
ney.  And  though  the  coroner  return 
to  the  K.  B.  the  inquisition  finding  a 
felo  de  se  non  compos,  yet  he  is  not  ob- 
liged to  return  the  depositions  unless 
there  be  something  depending  before 
the  court  to  make  it  necessary.  2  Str. 
107S.  Case  of  the  coroner  of  Westmin- 
ster. If  it  be  found  by  the  coroner'^ 
inquisition,  in  case  of  the  death  of  a 
person  who  is  not  Jido  de  se,  that  the 
person  who  committed  the  offence  fled 
for  it,  all  the  above-mentioned  authori- 
ties hold  tliis  finding  conclusive  and  not 


attainder,  unless  there  be  a  special  cus- 
tom in  the  manor  to  that  eflfect*  S  B.&  A . 
510.  The  King  v.  JVilles. 

[i]  S.  P.  S  B.  &  A.  260.  The  King 
▼.  Ferrand.    Chitty's  Rep.  745.  S.  C. 

V<^L.  I. 


In  the  same  case  it  was  determined  that 
the  coroner  cannot  hold  an  inquest  by 
deputy :  and  that  the  view  of  the  body 
must  be  taken  at  the  same  time  both  by 
the  coroner  and  the  jury. 

Try 


3G3a 


Toomes  t)ersus  Etherington. 


Toombs  «?. 
Ethsrino- 

TON. 

^ V ' 

Fudon  not  suf- 
ficient to  revest 
the  debt  in  the 


but  there  ought 
to  be  a  restitu- 
tion after  the 
•  debt  is  once 
Tested  in  tfie 
king.    A  clause 
ofi^caaeof  all 
judgments  and 
executions  in  an 
act  of  general 
pafdoOy  eztin- 
guisbesadebt 
in  the  hands  of 
the  debtor  against 


king ;  and  this  was  the  prindpal  cause  of  the  judgment.  — 
But  noia,  that  the  king  had  heretofore  brought  a  scire /acias 
against  the  defendant  to  have  execution  of  the  same  judgment, 
who  pleaded  tlie  said  act  of  pardon  with  the  usual  averments, 
and  it  was  adjudged  against  the  king,  and  that  the  dd)t 
was  released  and  pardoned  to  the  defendant  EAeringtaa  bjr 
the  act.  And  so  the  creditors  of  Toomes  had  lost  their 
debts,  and  his  debtors  were  pardoned  by  the  act,  whic^  is 
a  mischievous  case.  And  tlierefore  the  plaintiff  the  admini- 
strator brought  a  writ  of  error  upon  this  judgment  in  pariia- 
ment,  which  was  to  be  argued  this  term,  but  his  counsd  de- 
spaired of  reversing  the  judgment  for  the  matter  in  law. 
And  Etherington  the  defendant  gave  a  small  sum  of  money  to 
the  plaintiff;  and  so  the  matter  slept^  &c. 

perMn  who  hat  Ibvfttled  it.  (S). 


traversable.  And  yet  upon  principle, 
it  should  seem  that  one  case  is  as  much 
traversable  as  the  other ;  and  there  ap- 
pears to- be  no  better  foundation  for  the 
distinction  between  ajiigam  Jedt^  as  it 
is  called,  found  by  the  coroner,  and  the 
case  of  a/eh  de  te,  than  that  which  is 


mentioned  in  8  Edw.  4.  4.  a.  and 
adopted  by  Lord  Hale,  1  H.  H.  P.C. 
417.  **  qaia,  ^est  un  ancient  fotitioe  ley 
«•  dd  corone."* 

(2)  Lock  V.  EtheringUm.  1  Sid.  264. 
1  Lev.  120. 
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ACCEPTANCE. 

THE  pleading  of  an  acceptance  of  a 
surrender.  Page  S36 

ACTION  ON  THE  CASE, 

Auumpsii^ 

I  On  an  award  that  the  defendant 
should  pay  40^.  on  reouest,  if  he  did 
not  stand  to  the^wara  of  T.  B.^  but 
does  not  aver  any  request  made,  and 
therefore  bad.  28 

For  goods  sold  and  delivered  in  the 
county  pdatine  oE Durham.^         70 

Against  an  executor,  in  consideration 
that  the  plaintiff  would  serve  the  in- 
testate, the  intestate  promised  amply 
to  provide  for  the  plaintiff,  who  as- 
signs for  breach  that  he  had  not  any 
recompence  except  20l.  which  was 
not  a  sufficient  compensation.       264? 

For  Slander^ 

For  printing  and  publishing  a  scan- 
dalous  libel  of  the  plaintiff,  being 
chancellor  of  the  Bishop  of  Lincoln, 


concerning    the    execution    of    his 

office.  120 

For  a  minister  of  the  gospel  for  words 

i^  felony.  241 

Bar  and  Pleadings  in  Case. 

Justification  of  words  of  felony,  be- 
cause the  plaintiff  stole  the  plate  of 
Wadham  College,  Oxon.  243 

Replication,  that  the  defendant  said  the 
words  de  injuria  sad  proprid  absque 
iaH  causd.  244 

ACCOUNT. 

Declaration  in  covenant  to  account  and 
pay  a  moiety  of  the  money  received 
by  the  defendant.  40 

Bar  and  Pleadingf  in  Account* 

Bond  to   give  an   account   of  goods 

which  should  come  to  his  hands,  and 

pleads   that  no  goods  came  to  his 

hands.  99»  100 

f  Replies  that  a  silver  cup  came  to  the 

hands  of  the  defendant,  et  hoc  para- 

Uis  est  verificare,  and  does  not  tender 

an  issue,  and  therefore  bad.         101 

To  a  breach  assigned  in  covenant  for 

not  giving  an  account,  the  defendant 

Yy  2 


THE  TABLE  OF  THE  PLEADINGS. 


pleads  that  he  expended  the  money 
towards  repairs  and  other  necessary 
charges  ;  but  does  not  say  what  those 
necessary  charges  were,  and  there- 
fore bad. 

ADJOURNMENT, 

Of  the  court  of  S.  R.  from  the  city  of 
Westminster  to  the  city  of  Oxford^ 
and  from  thence  to  Windsor  in  the 
county  o£  Berks  after  a  venire  facias 
awarded.  12 

The  like  on  a  special  verdict  on  ^  curia 
adtisarevuU.  179 

ADMINISTRATION. 

Declaration  hy  and  against  Adminis" 
trators. 

By  an  Administrator. 

Scire  facias  by  an  administrator  on  a 
.     judgment  of  his  intestate.  353 

Against  Administrators. 

Declaration  in  the  debet  and  detinet 
against  an  administrator  for  rent 
arrear,  in  the  time  of  the  adminis- 
trator. 1 

Declaration  in  debt  on  a  bond  of  the  in- 
testate against  the  administrator.  328 

Scire  fieri  inquiry  against  an  adminis- 
trator. 303 

Bar  and  Pleadings  by  Administrators. 

Judgments  pleaded. 

Administrator  pleads  judgment  against 
the  intestate.  329 

The  pleading  of  judgments  obtained 
against  the  administrator  himself,  as 
^ell  in  C.  B.  as  in  B.  R.       330,  331 

Administrator  pleads  judgments  in  bar, 
and  also  that  the  intestate  was  bound 
to  him,  and  that  he  hath  not  goods 
other  than  72/.  which  he  retains  in 
his  hands  towards  his  own  salisfac- 
tion»  and  lOtf.  which  is  liable  to 
the  execution  on  the  several  judg- 
ments. 832,  333 

Plaintiff  replies  as  to  one  judgment^ 
that  the  defendant  hath  paid  121.  in 
fulV  satisfaction  thereof,  and  it  was 
jfLept'  on  foot  by  fraud.  333 


Plaintiff  replies  as  to  the  other  judgment, 
that  satisfaction  is  acknowledged  on 
the  record.  SS4 

that  the  defendant  had  assets 

over  and  above  the  judgtnents,  and 
the  debt  due  to  himseHiP^         I^id. 

Plene  Administratis 
Pleaded  specially.  329— S3S 

Other  Matters  pleaded  in  Bar^  Sfc 
The  defendant  protesting  that  he  bath 
full  V  administered,  for  plea  saith,  that 
he  hath  not  wasted  the  goods  of  the 
intestate,  as  by  the  return  of  the  in- 
quisition is  alleged.  306 
To  a  bond  to  give  an  account  of  the 
goods  which  shall  come  to  his  hand 
as  adaainistrator,  the  defendant  pleads 
that  no  goods  came  to  his  hands.  100 
The  plaintiff  replies,  that  a  silver  cop 
dame  to  his  hands  as  joint  adminis- 
trator with  others.                         101 

Pleadings  of  other  Matters  Umddng  Ad- 
ministrators. 
The  pleading  of  a  eommitment  of  let- 
ters of  administration  by  the  arch- 
'  bishop.  ^ 

Prqfert  hie  in  curiam  of  letters  testa- 
mentary. 279 
Like  of  letters  of  administration^     354 

AGREEMEI^T. 

Declaration  in  covenant  on  articles  of 
agreement  for  the  disposal  of  a  luna- 


tic's estate. 


40 


Precedents  of  Artides  ofAgreemesU. 

For  the  disposition  of  a  lunatic's  estate 
with  covenants  that  other  articles 
made  with  a  stranger  should  be  ob- 
served, aud  that  the  moiety  c»f  the 
profits  should  be  divided.         4%  43 

ANNUITY. 

Debt  brought  for  an  annuity  hf  the  de- 
visee thereof.  276 

ARREST,  xnde  Pnocass. 

By  the  sheriff  in  the  night  without 
warrant  of  one  T.  Z.  mcA  carrying 
him  before  Justices,  who  boond  him 
to  answer  it  at  the  assises.       77,  78 
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The  pleading  of  a  bill  of  Middbiex  sued 
out,  and  a  warrant  made  thereon  to 
Uie  bailiff  of  fVestmiruUr^  who  made 
an  arrest  and  took  a  bail-bond.  17»  18 

ARBITRAMENT. 

For  Bar  ikereon,  vide  Bar  by  Arbiira- 
went  in  Bar. 

Declaration  on  Bond  to  stand  to  an 
Atoard, 

To  a  bond,  with  condition  to  perform 
an.  awardf  the  defendant  pleads  that 
he  had  paid  the  money,  and  given 

.  a  general  release  according  to  the 
form  of  the  award ;  but  does  not 
shew  in  the  plea,  nor  the  plaintiff  in 
his  replicationt  any  M>ing  to  be  per- 
formed by  the  plaintin,  therefore 
bad.  323,  824^ 

Dedaration  on  the  Award  itself* 

f  .I>eclaration  in  case  on  a  parol  sub- 
mission to  pav  40^.  on  request,  if  the 
defendant  did  not  stand  to  the  award 

.  of  F.  £.|  but  does  not  aver  any  re- 
quest. .    ^ 

Award  made  of  money  to  be  paid  for 
cure  of  a  horse,  &c.  29,  SO 

f  Defendant  admits  the  award,  but 
says  that  the  plaintiff  was  indebted 
to  him  for  feesi  of  which  he  gave 
notice  to  the  arbitrator,  who  re- 
fused to  make  him  any  allowance. 
Demurrer.  SO 

ASSIGNMENT. 


Vide  Indenture,  Demise. 

Of  the  residue   of  a   term  for  years. 

53,54 

Of  a  lease  of  a  rectory  (without  recit- 
ing the  lease,)  the  assignee  makes 
his  executor  and  dies,  and  the  exe- 
cutor enters.  106 

Declaration  in  covenant  by  the  assignee 
of|^tl^  reversion  against  the  lessee  for 
year!,  and  shews  the  assignment,  and 
the  attornment  of  the  lessee  for  years 
thereto.  230 

Term  granted  after  the  death  of  the 

;.  tenant  for  life,  the  grantee  assiffns 
his  interesse  termini ;  tenant  for  life 
diesy.and  assignee  enters.     256,257 


The  pleading  of  an  assignment  made  of 
a  lease  for  years,  and  of  the  entry  of 
the  assignee.  B^ 

Precedents  of  Assignments. 
Of  a  term  for  years.  58,  54,  BS 

ATTORNMENT. 

The  pleading  that  the  lessee  for  years 
had  attorned  to  the  grant*  of  the  ^- 
version. 


AVERMENT. 

The  defendant  avers,  that  the  bond 
mentioned  in  the  record  of  the  judg- 
ment, and  the  writing  mentioned  in 
the  present  suit,  are  the  same.^      91 

That  the  indenture  remains  in  its  fulT 
force,  and  that  there  was  not  any  ap« 
parent  reason  for  the  better  making 
of  alum  in  any  other  place.  191 

That  the  indenture  in  the  cognisance 
specified,  and  the  letters  patents  in 
the  order  specified,  are  one  and  the 
satoe  charter,  and  that  the  rent  is 
not  excepted  in  the  act  of  parlia- 
ment. 193,  194 

That  the  tenant  for  life  is  in  full  life. 

235 

That  cesiuy  que  vie  was  in  fiill  life. 
^  ^  279,  280 

That  fV.J.  in  the  bill  named  mdfV.J. 
in  the  several  judgments  mentioned; 
are  one  and  the  same  person.       333 

That  R.  T.  is  the  king's  subject,  and 
that  he  is  not  a  person  excepted  iu 
the  act  of  parliament.  357,  358 

B 

BAIL. 

The  pleading  of  bail  found  in  an  inferior 
court,  and  that  if  tlie  defendant 
eloihed  himself,  then  thev  granted 
that  the  plaintiffi)  should  have  such 
execution  against  them,  as  they 
should  have  against  the  defendant 
himself«  ^9 

BARGAIN  and  SALE. 

Of  a  reversion,  and  the  inrolment  there- 
of in  Chancery.  251 
Sale  by  tenant  in  tail  for  ever.         25Q 
'    YyS 
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BARON  and  FEME. 

The  pleading  of  an  intermarriage  and 
seising  of  uie  husband  and  wife  in  the 
right  of  the  wife,  the  husband  dies, 
the  wife  then*  remains  seised  in  her 
own  right.  25$ 

The  pleading  of  a  marriage  and  seising 
of  the  husband  and  wife  who  had 
issue,  the  wife  dies,  the  husband  held 
himself  within  the  courtesy  of  Eng* 
land.  255, 256 

BAR. 

Vide  AcTioH  otr  the  Case,  Covii- 

NANT,  DbBT,   IsSUB  GeKERAL,  StC* 

Bar  bif  SUihUe,  vide  Statute. 

To  a  declaration  in  debt  for  rent  re- 
served on  a  lease,  the  defendant 
pleads  the  statute  of  32  H.  8.  c.  16. 
that  a  lease  made  to  an  alien  of  a 
dwelling-house  is  void ;  but  he  does 
not  aver  that  the  house  was  a  dwel- 
ling-house,  and  therefore  bad.         5 

Declaration  in  debt  on  a  bond  ta  a 
bailiff  of  a  liberty,  the  defendant 
pleads  the  statute  of  23  H.  6.  c.  10. 
and  that  the  defendant  executed  it 
for  ease  and  favour  to  one  K.  being 
his  ppsoner,  and  for  his  deliverance, 
and  the  plaintiff  took  it  cohre  qficii* 

15 

Bond  given  to  the  marshal  of  B.  R.  con- 
ditioned to  be  a  true  prisoner,  the  de- 
fendant pleads  the  statute  of  23  H.  6. 
€.  10.,  and  that  one  A.  F.  was  in  his 
custody  on  an  execution,  and  that  he 
and  the  said  A,  P.  became  bound  to 
the  plaintiff  for  easQ  and  favour  to  be 
given  to  the  said  A.P.p  and  that  the 
plaintiff,  colore  qfficiif  accepted  it 
against  the  statute.  157 

Replication,  that  the  bond  was  given 
for  better  security,  without  this, 
that  it  was  for  ease,  &c.  ^special 
demurrer,  and  judgment  for  the 
plaintiff.  159,  160 

Debt  against  a  sheriff  on  an  escape,  the 
defendant  pleads  the  statute  of  limit- 
ations of  2  iJac.  c.  16.  35,36 

The  pleading  df  the  statute  of  12  Car.  2. 
c.  1 1.  of  M^Uvion.  356 

By  Specialty, 
Declaration  on  a  bond  made  to  the 


bailiff  of  WeetmneUr,  pleft  Ail  die 
defendant  was  in  custody  b^  virtue 
of  a  warrant  made  ta  the  baililF  o»  a 
bill  of  AfMdfeMs.  \» 

By  Judgment. 

Declaration  on  a  bond  in  the  court  of 
BrUkly  bar  by  pucdgneBt  cteaioed 
thereon  before  m  B.  R.  and  issue 
on  nul  tiel  record^  and  the  defendant 
further  pleads^  for  that  he  cannot 
judicially  have  the  record  there,  he 
prays  judgment  if  the  ceuct  will  pro- 
ceed fur£er,  whereupou  a  dmj  is 
given  to  bring  in  the  record,  the  die- 
fendant  makes  a  default  theteiB; 
judgment  for  the  piaintift  and  affim- 
ed  in  B.  R.  9Q,  91 

Administrator  pleads  judgBEieHts  reco- 
vered against  the' intestate  iftCB. 

329 

Plea  by  the  administrator  of  judgments 
recovered  on  the  intestate's  bond 
against  the  admiaistrator  htmadf  'in 
B.R.  and  that  he  reUined  72f.  due 
to  himself  on  the  intestate's  bond. 

asi 

By  Ariitramenti  vide  AMtrametU. 

Declaration  on  bond  conditioned  to  per* 
form  an  award,  and  to  discha^e  the 
phuntiff  from  suits,  the  defendant 
pleads  that  the  arbitrators  made  no 
award,  and  that  the  umpire  made  no 
umpirage,  and '  that  no  suits  were 
commenced.  61 

Tl^  plaintiff  replies,  that  true  it  is  that 
the  arbitrators  made  no  award ;  but 
the  umpire  awarded  the  defendant  to 
pay  the  plaintiff  61*  &c  and  the  de- 
fendant had  notice  thereof;  ju4g- 
ment  on  demurrer  for  the  phuntiffl 

61 

Like  on  nui  agard^  the  plaintiff  replies 
and  recites  the  award,  which  was  to 
pay  money,  and  assigns  the  breach 
m  default  of  payment ;  on  a  sfiecial 
demurrer,  judgment  for  the  plaintifll 

16# 

By  Tkkf  vide  Bar  touching  Lands^  vide 
Assignment. 

Debt  for  rent ;  declaraUon  that  C  G. 
seised  of  the  reversion  in  fee  after 
the  death  of  the  tenant  by  curtesy, 
demised  for  21  years,  and  afterwards 
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C*  G«  bacgaioed  and  sold  the  reyer- 
sioa  to  G.  K.  who  devised  it  to  the 
plamtifl^  the  lessee  for  years  assigned 
It  to  the  defendant,  and  the  plaintiff 
avers  the  death  of  the  tenant  by  the 
curtesy.  250 

The  defendant  pleads  in  bar  thereto, 
that  •/.  jB.  was  seised,  and  devised-  to 
G.  C.  and  his  wife  in  tail-special, 
and  that  the  lands  descended  to  his 
daughter  who  intermarried  with  G.  G. 
and  had  issue  C.  G.  and  died,  G.  G. 
the  husband  being  tenant  by  the  cur- 
tesy, C  G.  the  son  made  a  lease  for 
21  years  after  the  death  of  G.  G.  to 
«7.  Xr.  and  afterwards  bargained  and 
sold  the  land  of  G.  K.  for  ever;  the 

'  lessee  assigned  to  the  defendant,  and 
afterwards  C  G.  died,  and  the  tene- 
ments descended  to  S.  G,  who  enter- 
ed on  the  defendant  and  ejected  him. 

254 

The  plaintiff  replies  that  after  the  bar- 
gain and  sale,  and  before  S.  G.  en- 
tered, C.  G.  levied  a  fine  of  the  re- 
version. "  257 

To  an  information  for'  the  king  for 
money  due  to  ajeh  de  se>  f  The 
defendant  pleads  a  grant  of  goods  of 
felons  to  «7.  C  for  years,  which  came 
to  C,  D,  who  demanded  it  of  the  de- 
fendant, and  he  paid  him ;  but  bad, 
because  he  had  not  a  grant  of  goods 
of  felons  of  themselves.  271 

Bond  with  a  condition  to  enjoy  land 
without  interruption  from  any  person 
claiming  title  from  Lm  S.  the  defend- 
ant pleads  perfovmanoe*  145 

Replication,  that  J.  entered  on  him, 
claiming  title  from  L.  S.  146 

f  The  detendant  pleads  in  bar  to  a  bond 
to  make  a  release  that  he  had  no  title, 
but  bad.  214 

Several  Ban, 

To  a  declaration  in  covenant  to  give  an 
account,  and  pay  a  moiety  of  the 
money  received;  f  The  defendant 
pleads  that  he  laid  out  the  money 

.  towards  repairs,  and.  fOher  necesuwy 
charges}  but  does  not  say  what  diose 
necessary  charges  were,  and  there- 
fore bad.  45 

To  a;  bond,  with  condition  to  give  an 
.  account  of  goods. which  should  come 


to  his  hands  as  joint  adminbtrator, 
the  defendant  pleads  that  no  goods 
came  to  his  hands.  100 

Replication,  that  a  silver  bowl  came  it 
me  defendant's  hands  as  joint  admi- 
nistrator with  others.  101 

To  debt  on  a  counter-bond  the  defend- 
ant pleads  that  he  kept  the  plaintiff 
harmless.  114 

f  The  plaintiff  assigns  a  breach,  that  he 
was  prosecuted  at  law,  and  in  danger 
of  being  arrested,  wherefore  he  could 
not  follow  his  business ;  but  bad,  for 
saying  eo  quod,  115 

f  Rejoinder,  that  he  had  not  notice  of 
it ;  but  it  is  a  departure.  Ihid, 

To  a  declaration  for  printing  a  libel ; 
the  defendant  pleads  a  custom  to 
print  and  deliver  petitions  to  the 
committee  of  grievances  in  parlia- 
ment. 124,  125 

To  an  assumpsit  to  provide  for  the  plain- 
tiff; t  The  defendant  confesses  the 
service  for  part  .of  the  time,  and  avers 
that  he  had  amply  provided  for  the 
plaintiff  during  the  time,  and  traverses 
the  service  for  another  part  of  the 
time  but  not  the  tohole;  and  therefore 
bad.  265 

Protesting  that  he  had  fully  administer- 
ed, for  plea  saith,  that  he  had  not 
wasted  the  testator's  goods.         S06 

To  judgments  pleaded  in  bar;  f  Re- 
plication, that  12/.  were  paid  in  satis- 
faction of  one  judgment,  and  that  it 
was  kept  on  foot  by  fraud,  and  quoad 
the  other  that  satisfaction  was  ac- 
knowledged, and  that  he  had  assets 
over  and  above  two  other  judgments. 

333,  334 

Pleading  that  the  intestate  was  found  a 
Jelo  &  se  by  an  inquisition.  355 

Replication,  that  it  was  pardoned  by 
the  act  of  oblivion,  12  Car.  2.  c.  1 1. 

356 

Bars  touching  Lands  f  vide  Bar  per  Title. 

Touching  ReparationSf  vide  Reparation. 

To  debt  for  rent  for  four  rooms ;  f  Bar 
as  to  part,  by  nil  debet,  as  to  the  re- 
sidue, that  the  plaintiff  demised  five 
rooms,  ^c.  But  bad  for  want  of  a 
traverse  of  four  rooms  only.  203 

To  a  declaration,  in  covenant,  the  dr- 
fendant  pleads  that  he  surrendered 
Yy4 
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.  hifl  teriDy  and  that  the  leMor  ac- 
cepted ity  replication  that  he  did  not 
surrender  it.  ^85»  S36 

On  a  bond  for  quiet  ei^oyment,  breach 
a88ig0ed9  that  one  J.  entered  on  him 
claiming  title,  &c.  On  demurrer 
judgment  for  the  plaintiff.  146 

To  a  bond  conditioned  to  surrender  a 
copyhold,  and  tliat  the  plaintiff  should 
enjoy  it  without  let ;  the  defendant 
pieads  that  he  did  surrender  it,  and 
that  the  plaintiff  had  quietly  enjoyed 
it.  145 

The  plaintiff  replies,  that  one  «7.  enter- 
ed on  him,  and  ousted  him.        Ibid* 

Bar  to  conditions  performed  to  a  de- 
chiration  in  covenant,  and  the  de- 
fendant set  forUi  the  indenture,  which 

•  recited,  that  one  R.  P.  demised  to 

•  the  defendant  a  messuage,  and  that 

•  he  assigned  it  to  the  plaintiff,  and 
covenanted  that  the  plaintiff  should 
enjoy  it  till  the  end  of  the  lease,  &c. 

52 
The  plaintiff  replies,  that  before  the 
lease  to  R,  P.  one  T.  T.  was  seised 
thereof  in  fee,  and  that  the  said  iR.  P. 
disseised  the  said  T.  T.  and  made  the 
lease  to  the  defendant,  and  that  T.  T. 
re-entered  and  ousted  the  plaintiff 
and  so  assigned  the  breach  in  not 
having  quiet  enjoyment.  55 


CERTIORARI  and  CERTIFICATE. 

Directed  to  the  court-leet  of  the  queen» 
and  the  return  of  a  presentment  there. 

1S4 

CLAIM. 

Pleading  of  an  entry  claiming  an  estate 
tdil."  257 

Pleading  that  one  «7.  entered  on  him, 
claiming  title  from  one  J,S.        146 

COMMENCEMENT,    'oide    Expir- 

ATIOK. 

Pleading  of  a  lease  to  commence  after 
the  death  of  tenant  by  the  curtesy. 

250 

-  of  a  term  granted  after  the 

end  of  another  term  —  the  determin- 


ation of  the  first  tease — and 

'    menceroent  ofthe  second.  1 87,188,  Ac 
Pleading  of  a  grant  of  a  rent-cbarge  to 

commence  at  a  future  time.  189 

COMMON. 

t  Pleading  of  a  prescription  for  coni- 
mon  in  gross  after  the  cora  carried 
away,  for  two  years^  and  for  all  the 
third  year ;  but  do  not  say  for  cattle 
UvaHt  and  couchanU  and  therefore 
bad.  SS9,  S40 

»  of  a  prescription  for  commoD 

appurtenant  for  every  two  yean» 
when  the  field  was  sown  with  corn, 
from  the  first  day  o^  August  till  Lad^ 
day^  in  parcel  being  pasture,  and  in 
the  residue,  after  the  com  carried 
away,  till  Lady-day ^  and  for  all  the 
third  year,  except,  &c.         221,  222 

Prescription  for  common  of  pasture  in 
a  field  except  in  one  part  thereof, 
whereof  he  is  seised  in  tee,  from  the 
first  da^  of  Au^st  till,  &c.  221 

Prescription  laid  m  the  lord  of  a  manor 
for  common  appurtenant  for  all  cattle 
Uvani,  &c.  24',  25 

Pleading  of  a  custom,  that  the  custom- 
ary tenants  used  to  have  Several  pas- 
ture for  all  cattle  except,  &c.       549 

CONDITIONS,  vfd^  OaLicATioir. 

CONSENT. 

Pleading  of  a  consent  made  by  an  exe- 
cutor to  a  legacy  of  a  leaae.         27S 

CONTINUANCE, 

By  a  cur*  advisare  tmh  in  a  superior 
court.  46,  47.  57. 149. 160, 161- 168. 
194,  195.  266.  280,  281.  294.  335. 

359 

The  like  in  an  mferior  court  92,  93.  95 

Continuance  of  a  Venire  Faciau 

Issue  and  demarreri  venire Jaeias  adifi* 
andum  quam  ad  inquirendum.  18L  dS. 

109L34I 

The  like  jointly  of  a  demurrer,  vemirt 

Jacias  distringast  lip  lop  Ac*  60. 109. 

S41 
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COPYHOLD. 

Surrender  of  copyhold  tenement  into 
the  hands  of  the  lord,  and  grant 
thereof  by  the  lord  to  another  in  fee. 

146 

Pleading  that  lands  are  copyhold  tene- 
ments demised  and  demisiAble  by  copy 
of  court-roll.  Ibta. 

that  E.  C.  was  seised  of  a 

manoTy  and  that  he  granted  it  for 
life,  the  remainder  in  tee,  tenant  in 
fee  surrenders  his  remainder,  and 
takes  back  an  estate  to  himself  and 
his  wife,  the  remainder  to  his  heirs 
in  fee.  147 

of  Uie  admission  of  two  te- 


nants in  the  renuunder  for  life  the 
'  remainder  to  one  of  them  in  fee.  IbicU 

COVENANT. 

Brought  by  and  againtt  Executors* 

Declaration  on  a  lease  of  a  rectory 
against  the  executor  of  the  assignee 
of  the  lessee  for  a  term  after  another 
lease  ended,  the  defendant  pleads 
non  dimisit  to  one  part,  and  demurs 
to  the  other  part.  104 

f  Declaration  by  executor  on  a  cove- 
nant made  to  his  testator  with  others; 
but  not  good,  because  the  action  sur- 
vived to  the  others.  155 

Brought  by  and  against  the  Assignee. 

Declaration  by  the  assignee  of  the 
lessor  against  the  lessee  for  years  on 
the  attornment  of  the  lessee,  and 
breach  assigned  in  non-payment  of 
rent.  230 

Declaration  against  the  executor  of  the 
assignee  of  the  lessee  for  a  term  after 
another  lease  ended.  104 

Brought  by  and  against  others* 

Against  the  covenantor  on  an  inden- 
ture of  agreement  touching  the  dis- 
.  position  of  a  lunatic's  estate.         40 

f  By  the  lessee  against  the  lessor  of  a 
pump  in  common  with  others  on  a 
covenant  in  law  for  not  repairing  the 
pomp — but  it  does  not  lie.  321 

Breach  assigned  concerning  Repairs* 
For  not  repairing  a  pump,  and  for  suf ' 


fering  the  well  to  be  filled  with  rub- 
bish. 321 
For  not  repairing  the  chancel  of  a 
church,  and  for  suffering  a  bam,  par- 
cel iji  the  premises,  to  be  in  decay. 

107 
Vide  Repairs. 

For  Nan'paymmt  ofMomy* 

Tot  not  giving  an  account,  and  not  joy- 
ing a  moiety  of  the  money  received 
out  of  a  lunatic's  estate.  40 

•  For  rent-arrear  brought  by  the  assignee 
of  the  reversion  against  the  lessee  for 
a  term  of  years.  230 

For  not  quietly  enjoying  Land* 

On  conditions  performed  pleaded  to  a 
bond,  the  plaintiff  assigns  a  breach, 
that  one  T.  T*  re-entered  on  him  on 
an  elder  title,  and  ousted  him.       56 

On  a  bond,  with  condition  that  the 
plaintiff  should  have  the  land  without 
any  impediment  of  any  cUiming  the 
estate  of  L.  S.f  the  plaintiff  replies, 
and  assigns  a  breacn,  that  one  J* 
claiming  from  the  said  L*  S*  entered 
and  ousted  him.  156 

For  several  other  Matters. 

f  Breach,  that  the  olaintiflEs  were  sued 
at  law,  whereby  they  could  not  fol* 
low  their  business,  assigned  to  a  de- 
claration on  a  counter-bond ;  but  bad  - 
because  it  is  assigned  by  an  fo  quod* 

lis 

Bar  and  Pleadings  in  Covenant* 

f  To  a  declaration  in  covenant  to  give 
an  account,  and  pay  the  moietv  of 
tne  money,  received;  the  defendant 
pleads  that  he  hath  disbursed  tlie 
money  about  repairs,  and  other  neces- 
sary charges ;  but  does  not  say  what 
those  necessary  charges  were,  and 
therefore  ill.  45 

To  a  bond  with  condition  to  perform 
the  covenants  in  an  indenture;  the 
defendant  pleads  conditions  perform- 
ed. 52 

To  a  counter4>ond,  the  defendant  pleads 
that  he  hath  kept  the  plaintiff  harm- 
less, and  the  plaintiff  replies,  and  as- 
signs a  breacn,  &c.  115 

Bar  by  performance  of  covenantS|  and 
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tlie  defendant  shews  the  indenture, 
which  recites,  that  one  R.  P.  de- 
mised a  messuage  to  the  defendant* 
which  messuage  the  defendant  assign- 
ed to  the  plaintiff,  and  covenanted 
that  the  plaintiff  should  enjoy  it  to 
the  end  of  the  teni^  and  then  pleads 
that  he  had  performed  all,  &c.       52 

The  plaintiff  replies,  that  belbre  the 
lease  made  to  the  said  R,  P.  one 
T,  T.  was  seised  thereof  in  fee,  and 
that  the  said  R.  P.  disseised  him> 
and  made  the  lease  to  the  defendant ;. 
who  assigned  it  to  the  plaintifl^  and 
that  the  said  7*.  T,  re-entered,  and 
ousted  the  plaintiff,  who  assi^ed  the 
breach  in  not  quietly  enjoymg,.  &c. 

55 

To  a  bond  with  condition  to  surrender 
a  copyhold,  and  that  the  plaintiff 
should  enjoy  it  without  let  from  any 
claimmg  ft'om  L*  S.,  the  defendant 
pleads  that  he  had  surrendered  it, 
and  that  the  plaintiff  hath  quietly  en- 
joyed it.  145 

The  plaintiff  replies^  that  one  «/•  claim- 
ing from  the  said  L.  5.  entered  and 
ousted  him ;  demurrer  and  judgment 
for  the  plaintiff.  Ihid. 

To  a  bond,  bar  by  no  award  made.    165 

The  plaintiff  assigns  the  breach  for  non- 
payment of  money.  1 66 

The  defendant  demurs,  and  shews  for 
cause  that  it  does  not  appear  that  one 
jof  ihe  >arJiUro»orn  sealed  the  award* 

167 

Vide  tit.  Arbitrament,  and  tit.  Bar 
PUR  Arbitrament. 

COUNTY  PALATINE. 

Error  from  Durham^  and  judgment 
affirmed  in  K.  B.  69 

Pleading  of  tile  king's  grant  under  the 
seal  of  the  duchy  of  iMncaster^  with 
the  consent  of  the  chancellor  and  the 
counsel  of  tlie  duchy.  271 

COURTS,  PARTICULAR  EN- 
TRIES RELATING  TO  THEM, 
vide  CouxrY  Palatine. 

The  styJe  of  the  court  of  Bmtoli  ac* 
cording  the  law  of  merchants,  cus- 
tom aim  charter*  87 

The  manner  of  the  continuances  of  the 
court  gf^r«/o/.  88 


The  style  of  the  court  of  Exchequer, 
and  action  brought  there.  115 

The  form  of  a  special  memorandum  in 
B.  R.  14 

The  form  of  a  judgment  by  non  sum  ni- 
Jormatiu  in  K.  B.  390 

CUSTOMS,  vide  Lonik>n. 

Pleading  of  a  custom  to  print  and  de- 
liver petitions  to  the  committee  of 
grievances  in  parliament  190 

f  Pleading  of  a  custom^  diat  if  any  per- 
son cuts  his  uaderwood  and  toere- 
wilh  fences  his  com,  the  tithes  iriiere* 
of  are  payable  to  the  rector,  such 
underwood  had  been  used  to  be  dis- 
chaived  of  tithes :  but  ill  for  not  say- 
ing for  fencing  his  own  eom.        1S6 

— ^*—  that  a  messuage  is  parcel  o£ 
a  manor,  and  demised  and  demisable 
by  copy  of  court-rolU  146 

that  the  customarj  tenants 


had  used  to  have  sole  anid  sevenil 
pasture  with  the  free  tenants  for  all 
cattle  (sheep,  &c.  excepted)  ievaat 
and  coucharUf  &c.  349 

D 

DAMAGES. 

Joinder  in  issue  and  demurrer,  venire 
Jac*  awarded  tarn  ad  triantT  quam  ad 
inquirend*  qua  damna*  12»  25 

Vide  more  of  this  in  Contikuakcb. 

Remiiier  of  Damage*. 
On  miscasting  of  rent.  281 

DEMAND. 

Of  goodJB  of  2ifelo  de  se.  272 

Declaration  on  an  award  bad  for  want 

of  a  demand  of  the  money.  28 

DEATH  and  LIFE. 
Dying  toiihotU  Isnte* 

Pleading  of  a  dying  witliout  issue  other 
than  one  M,,  found  by  special  verdict. 

177 

of  the  death  of  a  coparcener 

without  issue,  and  of  the  descent  of 

the  land  to  the  other.  255 

that  one  fV.  ^.died  intesUte, 

and  that  he  left,  no  children.         ^B5 
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Entrtf  on  death. 

Pleading  of  the  death  of  the  lessee  for 
years,  and  of  die  entry  of  the  admi- 
nistrator* 2 
■   -of  the  death  of  the  husband. 

253 

-^— — — of  the  death  of  the  tenant  by 

the  curtesy,  and  of  the  eolry  <^  him 

in  the  remainder*  253 

Life. 

Cleading  that  a  stranger  is  in  full  life. 

21S 
Averment  of  the  life  of  the  tenant  for 
life.  2S5 

■of  the  life  oicestuy  que  vie. 

279 

DEBT. 

On  Statute^  vide  Statute. 

Against  Executors^  vide  Executor. 

Against  AdvUnisiratorSf  vide  Adminis' 
tfxitor. 

On  Obligation  and  Bar  ikerepn^  vide 
Obligation. 

For  Rent. 

On  a  lease  against  an  administrator  for 
rent  arrear,  as  well  in  the  intestate's 
time  as  in  the  time  of  the  admini- 
strator.. I 

The  defendant  pleads  the  statute  of 
32  H.  S.  that  a  lease  made  to  aa 
alien  shall  be  void.  5 

Declaration  that  G.  G*  seised  of  the  re« 
version  afler  the  death  of  tenant  by 
the  curtesy,  demised  it  for  21  years, 
and  afterwards  bargained  and  sold  the 
reversion  to  K>  who  devised  it  to  the 
plaintiff,  the  lessee  for  years  assigns 
to  the  defendant,  and  then  the  plain- 
tiff avers  the  death  of  the  tenant  by 
curtesy.  250 

On  a  parol  lease  for  a  year,  and  so  from 
year  to  year,  as  long  as  both  parties 
shall  please.  202 

The  defendant  pleads  thereto  as  to  one 
partf  nil  debet ;  f  as  to  the  residue 
that  the  plaintiff  entered  into  part. 

203 

Debt  of  an  annuity  brought  against  the 
pernor  of  the  profits  of  land.        276 


On  Specialty. 

Debt  of  an  annuity  brought  against  the 
pernor  of  the  profits.  276 

On  Contract  tvithout  SpedaUy. 
Debt  for  rent  on  a  parol  lease.        202 

On  Escape. 

t  Against  a  sheriff  where  F.  H.  was 
taken  en  a  capias  ad  safisfaciendum^ 
but  does  not  shew  that  there  was  miy 
judgment  against  F.  H.  and  tfaere- 
forebad.  S4» 

Bar  and  Pleadings  thereon. 

f  By  nildebet  infra  sex  annos;  but  bad 
because  it  concluded  to  the  country. 


Bar  that  a  stranger  had  no  title  pleaded 
to  a  bond  to  make  a  release.  212, 21 3 

f  Bar  to  fent,  that  the  plaintiff  had  de«> 
mtsed  to  the  defendant  more  than  he 
had  alleged,  and  that  the  plaintiff  en- 
tered into  the  surplusage ;  but  ill  for 
want  of  a  traverse.  20S 

Bar  to  a  bond  to  the  marshal  of  B.  R. 
to  be  a  true  prisoner ;  the  defendant 
pleads  the  statute  of  23  H.  6.  e.  10. 
and  that  one  P.  was  in  execution  at 
the  suit  of  one  R.f  and  thereupon  the 
defendant,  for  ease  and  favour  to  be 
shewn  to  P.  gave  the  bond.         15T 

Replication  that  it  was  given  for  better 
security,  and  tracveises  Ihe  case  and 
favour.  159 

Debt  in  the  Detinet  only. 

Brought  against  an  administrator  on  the 
intestate's  bond.  328 

■  '  — by  an  executor  against  the 
pernor  of  the  profits  of  land  charged 
with  an  annuity.  275>^6 


DEMISE. 

Vide  IniftEirTURs,  vide  assigvmbnt. 

Entry  and  demise  thereon^  and  eject- 
ment of  the  lessee  found  by  special 
verdicL  178 

Declaration  on  a  demise  for  a  year,  and 
so  from  year  to  year,  so  long  as  it 
should  please  both  parties,  except  the 
time  when  one  Rich.  Whitmore  shall 
be  resident  in  London.         202,  203 
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Pleading  of  a  grant  of  a  term  for  21 
years,  to  commence  after  the  death 
of  the  tenant  by  the  curtesy.        250 

Like.  256 

Heading  of  a  demise  to  T.  C.  for  the 
life  of  W.  K.  and  V.  and  of  the  entry 
of  r.  C^  thereon.  276 

of  a  parol  lease  for  a  year,  and 

so  from  year  to  year,  &c.  203 

Precedents  of  Leases. 

Of  a  lease  for  years  with  a  covenant 

'  that  the  lessor  shall  repair  it,  Ac.    S 

Of  a  lease  of  a  rectory  with  the  tithes, 

after  another  lease  ended,  with  a  co- 

▼enant  to  acquit  the  lessee  from  the 

payment  of  annuitiesi  pensions,  &c. 

i  104t: 


r 
« .1 


DEVISE. 


Pleading  of  a  devise  of  a  reversion  ia 
fee,  and  of  the  seisin  of  the  devisee 
.  thereof.  25S 

Devise  in  tail-special  pleaded.  254* 
Pleading  of  a  devise  of  an  annuity  for 
.  life,  with  a  nomine  pcemg.  76 

Pleading  of  a  consent  of  the  executors 
to  a  devise  of  a  lease.  278 

DISTRESS,  vide  Replevin. 

Devise  of  a  distress  with  a  nomine  poena, 

276 

DISCEIT,  wde  Disceit  ik  Actions 
ON  THE  Case. 

DESCENT. 

Pleading  of  a  descent  of  land  to  the 
heir  in  tail  special.  255 

■■    of  a  descent  to  coparceners. 
Ibid. 
— —  of  a  descent  of  a  moiety  of 
lands  from  one  coparcener  to  an- 
other. 

•  of  a  descent  of  land  to  the 


daughter  and  heir  in  tail,  who  enter- 
ed and  expelled  tenant  for  life.  257 
— — -  that  an  esute  lawfully  came 
to  the  defendant  without  any  deduc- 
tion therefrom.  278 

DISSEISIN. 
Pleading  of  a  seisin  in  fee,  and  a  dis- 


seisin thereon,  and  of  re-entry  on  the 
lessee  of  the  disseisor,  and  expulstoo 
of  him.  OS 

E 

EJECTMENT. 

Declaration  m  ejectment,,  the  defend- 
ant pleads  not  guilty ;  npecial  vodiet 
and  judgment  for  the  plaintiff  there- 
on. 170 

Entry,  demise,  and  ejectment  found  by 
.  verdict.  178 

ECCLESIASTICAL  MATTERS. 

Pleading  of  a  citation,  and  exconmrani- 
cation  (hereon.  ]27 

■  of  a  si^ficavit  thereof,  and 

of  the  prosecution  of  a  writ  of  esnm* 
mumcaiio  capiendo  out  of  the  court 
of  Chancery.  128 

ELECTION. 

Pleading  that  the  arbitrators  had  elected 
an  ipapire,  who  had  made  an  award. 
'  '  6S 

ENTRY. 

On  a  Lease  made. 

On  the  death  of  the  intestatev  the  adrnt- 
xiistrator  enters  by  virtue  of  the  lease, 
&c.  2 

Expiration  of  the  term»  and  entry  of 
another  lessee.  106.  190,  191 

Pleading  of  the  entry  of  the  lessee  for 
years,  and  of  the  seisin  of  the  lessor 
of  the  reversion.  253 

■■  —  of  the  entiy  of  the  assignee  of 
an  interesse  termini  to  commence  after 
the  death  of  the  tenant  for  life.    257 

Without  LeasCf  on  pretence  of  Title. 

Pleading  of  the  entry  of  the  disseisee 
after  a  disseisin  done  to  him.  56 

— -^  of  the  entry  of  tenant  for  life 
on  the  plaintiff,  and  ejectment  of  the 
plaintiff.  143 

Entry,  seisin,  demise,  and  ejectment 
found  to  be  made  by  the  plaintiff. 

178 

Pleadinff  of  the  entry  of  the  lessor  into 
parcel  of  the  land  demised  to  the  les- 
see, and  expulsion  of  the  leasee.. 2M 
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Pleading  that  tenant  in  tail  entered  on 
the  lessee  for  years,  and  expelled 
him.  "  257 

ERROR. 

Brought  <m  Judgment  in  King*s  Bench. 

Brought  in  the  Exchequer  Chamber  on 
a  special  verdict  in  ejectment,  and 
judgment  affirmed  there.      179,  180 

Off  a  Judgment  given  in  the  County 
Palatine. 

On  a  judgment  in  case  in  the  county 
palatine  of  Durham  on  a  declaration 
ibr  goods  sold  and  delivered,  and 
does  not  say  (ihere)f  but  adjudged 
good.  69 

On  Judgments  given  in  inferior  Courts. 

On  a  judgment  in  the  court  of  the  citv 
of  Bristol  on  a  declaration  on  a  bond, 
to  which  the  defendant  pleaded  a 
judgment  formerly  obtained  on  the 
bond  in  B.  R.  &c.  Judgment  for 
die  plaintiff,  and  affirmed.  86 

General  Error  assigned. 

On  a  judgment  in  Durham  for  goods 
sold  and  delivered ;  and  does  not  say 
there  sold.  Sec  but  yet  good.  73 

On  a  judgment  in  the  court  o£  Bristol 
where  the  plaintiff  does  not  pray  his 
damages ;  but  affirmed.  96 

On  a  judgment  in  B.  R.  assigned  in  the 
Excheouer-Chamber,  and  the  judg- 
ment amnned.  180 

Process  and  Judgment  thereon. 

Judgment  affirmed. 

In  B,  R,  scire  Jaeias  ad  audiendum 
errores  awarded  and  not  returned, 
the  defendant  joins  in  errors.         73 

Scire  feci  returned,  and  an  affirmetur 
entered.  .    96,  97 

Hie  judgment  affirmed  in  the  Exche- 
quer Chamber,  and  remitted  in  B.R. 

180 

EXCOMMUNICATION. 

Pleading  of  an  excommunication  and 
of  a  significavit  thereon,  and  of  the 
prosecution  of  a  writ  excommunicato 
capiendo.  120 


EXECUTION,  vide  DamagASi 

EXECUTORS. 
Declarations  by  and  against  Executors* 

Declaration  against  an  executor  on  an 
assumpsit  of  the  testator.  264 

Bar  that  ne  retains  in  his  hands  towards 
his  own  satisfaction.  329 

Scire  fori  inquiry,  the  defendant,  pro- 
testando  that  he  fully  administered, 
for  plea  says  that  he  hath  not  wasted^ 
&c.  303 

Judgments  pleaded  in  bar.  329 

Pleading  of  Matters  touching  Executorsm 

Profert  of  letters  of  administration  on  a 
scire  facias.  354f 

Pleading  that  an  assignee  of  a  lease 

made  his  executors  and  died,  and 

'  that  the  executors  entered.  106 

That  a  tenant  of  a  reversion  devised  it 
in  fee,  and  that  the  devisee  entered. 

253 

Of  a  will  madei  and  of  a  devise  in  tail 
special.  254 

That  one  C.  made  his  will,  and  consti- 
tuted his  wife  executrix,  who  took 
upon  herself  the  execution  thereof, 
and  so  was  possessed  of  a  term  for 
years*  272 

Like.  276 

Of  a  consent  made  by  an  executor  to  a 
legacy.  278 

Of  a  will  made  and  afterwards  proved 
by  the  executor.  279 

A  will  found  by  a  jury  on  a  special  ver- 
dict. 172 

EXEMPLIFICATION. 

Profert  of  the  exemplification  of  the 
inrolment  of  an  indenture.  ^  189 

EXPIRATION,     vide     Commence- 
ment. 

Of  a  lease  for  years  of  a  rectory,  and 
entry  on  another  lease.  106 

Of  a  lease,  and  entry  of  another  lessee 
on  another  lease.  190,  191 

F 

FINE. 

Pleading  of  a  fine  levied  »ur  cognixance 
de  droit  of  a  manor  with  proclam- 
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Qtions,  and  demands  judfrraent  if  lie 
ought  to  be  admitted  to  allege  against 
the  fine,  &c.  259 

FORFEITURE. 

Pleading  of  payment  of  money  forfeited 
by  a  ^elo  de  se^  ta  the  lord  of  the 
franchise.  272 

Pleading  of  a  forfeiture  of  money,  be- 
cause the  intestate  ytZAfdo  de  te^  and 
80  found  by  inquest  S55 

FRAUD,  Mc  tit.  BAa  fsr  Jijdo- 

MKNT. 

G 

GRANTS. 

B^  the  King.    Pleading  of  them. 
Under  the  seal  of  the  dochy  of  Lat^cas^ 

ferofa,  view  of  frank  pledge.      '  271 
alum-works  by  indenture.  187 

By  comnum  Persom.  Pleading f^ihem. 
Of  the  custody  of  a  lunatic.  40,  41 
Of  a  copyhold  tenement  by  the  lord  of 

a  manor.  146, 147 

Ofa  rent-charge  by  deed  indented.  189 
yide  more,   title  Assignment,   Db- 

MISK9  Indenture,  an4  Agreement. 

PreoedenU  ofGranU. 

Of  the  reversion  of  an  honor,  castle, 
and  manor  for  life.  234 

Of  the  king  by  indenture  of  a  terra  for 
years,  afler  another  term  ended  in 
the  alum-works.  187 

Of  a  rent- charge  out  of  a  lease  of  alum* 
works  to  commence  at  a  time  to 
come.  189 

I 

IMPARLANCE,' v«fe  Li.  Lo. 

INDENTURE,  ^ide  Bar  in  Cove- 
NANTy  Demise. 

Declaration  on  an  indenture  for  rent- 
arrear.  1 

Declaration  on  an  indenture  of  lease  of 
a  rectory  after  the  determination  of 
another  lease,  for  a  breach  of  cove- 
nant. 104 


Declaration  in  coivenant  on  articles  «f 
agreement  for  the  diq>08al  of  a  luna- 
tic's estate.  «  40, 41 

Indenture  of  a  lease  with  a  covenant 
that  the  lessor  will  repair.  3 

Pleading  of  a  cowiterpsiit  of  ao  inden* 
ture  of  lease,  with  an  indorsement 
thereon  and  assignment  thereof.    53 

Of  a  lease  by  indenture,  and  of  the  en- 
try of  the  lessee  thereon,  asMgnment 
thereof,  and  entry  of  the  asaignee. 

56 

Of  a  demise  for  years  of  alum-woib  by 
the  king,  by  indenture  inrdled  after 
another  term  ended.  ■  189 

Of  a  grant  of  a  rent-charge.  Ibid, 

Of  a  fease  for  years,  and  an  assignment 
thereof.  23 1 

Of  a  lease  to  commence  after  the  death 
of  a  tenant  by  curtesy.  250 

Of  the  king's  grant  of  a  view  of  frmk- 
pledge,  courts4eet,  gooda  of  fdoDs, 
&c  271 

INDICTMENT. 

f  For  keeping  a  tippling-honse  withont 
licence,  bat  baa  because  not  said 
contrajormam  statuH.  248 

t  Conviction  for  shooting  with  a  faand- 
gOB,  preferred  before  the  justices  to 
keep  the  peace ;  but  the  word  **  as- 
**  signed"  is  omitted,  and  Uierefore 
bad.  26S 

On  the  statute  of  5  Elis.  for  using  the 
trade  of  a  draper,  having  never  been 
an  apprentice  to  it.  309 

The  defendant  pleads  in  bar  the  king's 
letters  patent,  and  the  con6rmation 
of  the  liberties  o€  London  by  the  su- 
tute  of  7  R.  2.  absque  koc^  &c.    Und, 

INFANT. 

Pleading  that  a  stranger  attained  his 

full  age.  214.  279 

Pleading  that  a  stranger  is  under  age. 

214 

INFORMATION. 

For  conspiring  to  be  sworn  of  the  tales, 
to  procure  a  verdict  to  be  given  for 
the  defendant.  500 

f  For  shooting  with  a  hand-gun,  con- 
viction thereof  before  Justices  of  the 
peace.  262 
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Exhibited  bj  the  clerk  of  the  crown  on 
a  bond  for  money  due  to  one  Zr.  who 
was  found  Jeh  de  se.  269 

INQUISITION* 

Tam  ad  triand'  quam  ad  imquir*» 
inde  Issue  and  Contin*. 

Inquiiitum  im  Statutes. 

According  to  the  statute  of  17  Car.  2. 
c.  ?•  on  a  judgment  for  tlie  avowant 
on  demurrer,  a  writ  of  inouiry  is 
awarded  of  the  value  of  the  distress, 
and  judgment  thereon.  1 95 

Inquisition  at  common  Law* 

Before  final  Judgment* 

In  covenant  broken,  an  inquiry  award- 
ed and  returned,  and  judgment  there- 
on. 47 

In  case  awarded  and  returned,  and 
judgment  thereon.  266 

In  trespass  on  a  noUe  prosequi  to  the 
issue,  and  inquiry  awarded  on  the  de- 
murrer, and  juagmeat  for  the  plain- 
tiff. S4?2 

On  a  scire  fieri  inquiry  awarded,  the 
sheriff  returns  a  devastavit*  305 

The  defendant,  protesting  he  had  fully 
administered,  for  plea  says,  that  he 
hath  not  wasted,  &c.  306 

The  plaintiff  replies  that  he  hath  wasted. 
kd  Ibid. 

Inquest  of  Office. 

f  Pleading  of  an  inquest  (where  a  man 
was  found /eb  de  se)  by  a  provt patet, 
and  therefore  bad.  270 

The  like,  well  pleaded.  S55 

INROLMENT,  vide  Bargain  and 
Sale. 

Of  the  km^s  grant  by  indenture.    187 
Of  a  bargam  and  sale  of  lands.        256 

ISSUE  OF  THE  BODY. 

Issue  of  the  body,  found  by  the  jury. 

177 

Pleading  that  baron  and  feme  had  issue 

of  their  bodies.  256 


ISSUE  GENERAL. 

To  Declarations  in  Case. 
In  assumpsit  by  non  assumpsit. 


72 


To  Dedarations  in  Debt* 

t  By  nil  debet  infra  ses  annos;  but  ill 
because  it  don't  conclude  to  the 
country.  280 

Non  damnificatus  pleaded  to  a  counter- 
bond.  114 

f  The  plaintiff  replies,  that  he  was  pro- 
secuted at  law,  eo  auod  the  money 
was  not  paid ;  but  ill,  because  it  is 
pleaded  an  eo  quod.  115 

Non  dimisit.  108 


ISSUE  JOINED,  tcith  other  MMers. 

Debt  for  rent,  nil  debet  pleaded  to  part, 
demurrer  to  the  other  part,  and  a 
noUe  prosequi  entered  to  the  issue. 

203.  265 

Issue  and  demurrer  joined,   a  venire 

facias  awarded  tam  ad  triand^  quam 

ad  inquirend't  and  a  verdict  thereon. 

12.  26 
Issue  and  demurrer  in  trespass,  a  ven' 
Jac*  awarded  tam  ad  triand  quam  ad 
^inquirendy  judgment  on  the  demurrer 
for  the  plainti^  a  nolle  prosequi  en- 
tered to  the  issue,  and  writ  of  in- 
quiry awarded,  and  judgment  there- 
on. 341 
See  more  of  this  title,  Continuance. 
Pleading  of  a  trial  of  an  issue,  and  a  ver- 
dict thereon.                                 300 
See  more  of  this  titlci  Verdict. 

JUDGMENT. 

For  the  Plaintiff. 

Where  an  Interlocutory  Judgment  is  to 
^    be  before  final  Judgment. 

On  demurrer  to  a  plea  in  covenant 
judgment  is  given,  and  a  writ  of  in- 
quiry is  awarded  and  final  judgment 
thereon.  ,  46,47 

On  demurrer  to  a  plea  in  case,  interlo- 
cutory judgment  given,  and  sr  writ >of 
inquiry  awarded.  266 

JFor  the  Plaintiff, 
Where  Judgment  final  is  to  be  given. 
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In  Ca$e. 

On  a  verdict  in  assumpsit. 
On  a  verdict  in  case  for  words. 

In  Covenant* 

On  a  Terdict  in  covenant* 
The  like. 

In  Debt. 

On  demurrer  to  a  replication.  58. 149. 

168.  S36 
The  like  with  satisfaction  acknowledg- 
ed. 161 
On  demurrer  to  a  bar.      215. 281.  294< 


In  Ejectment. 
On  a  special  verdict  therein. 


On  nul  tiel  Record, 

The  defendant  pleaded  a  record  in  bar 
of  a  debt  and  failed  of  it,  judgment 
for  the  plaintiff.  95 

For  the  Avowant. 
On  demurrer  to  a  plea  in  bar  to  an 
avowry  a  writ  or  inquiry  awarded 
according  to  the  statute  and  judg- 
ment thereon.  195 

For  the  Dtfendant. 

In  replevin  on  demurrer  to  a  plea  in 
bar  to  the  avowry,  a  writ  of.  mquiry 
awarded  by  the  statute  of  the  money 
arrear,  and  of  the  value  of  the  dis- 
tress and  judgment  thereon.         1 95 

In  scire  facias^  judgment  on  demurrer 
to  the  replication.  S60 

In  trespass  on  demurrer  and  issue  join- 
ed. 80 

Divert  ether  Judgments. 

In  trespass,  demurrer  anid  issue  as  to 

the  vi  and  armis,  judgment  for  the 

defendant    without    regarding     the 

issue.  80 

On  a  special  verdict,  judgment  for  the 

<    plaintiff.  179 


LONDON. 

72    Pleading  of  a  grant  of  privilege  to  the 

246        city  by  grant  of  king  H.  3.  anno 

regni  15.  S09 

Pleading  of  the  confirmation  of  the  pri- 

1 10       vileges  by  the  statute  of  7  R«  2.  SIO 

237 

M 

MARRIAGE,  vide  Barov  and  Feme. 

Pleading  of  a  marriage  and  sebin  in  the 
right  of  the  feme  after  the  deaith  of 
the  baron.  253 

Pleading  of  a  marriaee  and  seinn  in  the 
right  of  the  feme  of  an  estate-taiU  imd 
that  the  baron  and  feme  had  issue. 

255 

MONSTBANS  D£  VAIT8|  vidc  OtBR. 


179 


N 

NOLLE  PROSEQUI. 

Issue  and  demurrer  in  debt,  and  a  noOe 
prosequi  as  to  the  issue.  205 

Issue  and  demurrer  in  trespass,  judg- 
ment on  the  demurrer,  and  a  nolU 
prosequi  entered  as  the  issue.  •     342 

NOMINE  PCENiE. 

Devise  to  retain  n  distress  till  the  rent 
and  lOf.  nomine  peena  is  paid.      276 

NOTICE. 

f  The  defendant  pleads  thai  he  wodd 
have  indemnified  the  plaintiff,  but 
that  he  had  not  notice  of  the  damage. 

115 

Pleading  of  notice  given  to  the  defend- 
ant of  an  award  made.  64» 

f  Pleading  of  notice  given  of  a  debt 
due,  and  that  the  arbitrator  refused 
to  allow  it.  30,  31 

Nul  tiel  Recobd,  vide  Judomemt 

BY  HUL  TIXL  RbCOBIX 


LEET. 

f  Presentasent  in  a  leet  for  erecting  a 

cottage.  134 

Grant  of  a  counter-leet  by  the  king. 

271 


OBLIGATION. 

Dedarations  on  Obligations;  and Frt- 
cedents  of  Conditions. 

.   On  Obligations  given  to  Offioeru 
Declaration  on  two  bonds  to  a  sheriff 
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tlie  defendant  after  oyer  thereof  de- 
murs. 289 

To  the  bailiff  of  Wedminst^  on  an  arrest 
conditioned  for  appearance.  17 

To  the  marshal  of  the  King's  Bench 
with  condition  to  be  a  true  prisoner. 

157 

Information  brought  by  the  king's  co- 
roner and  attorney  for  money  due  on 
a  bond  to  z/elo  de  te.  269 

Oh  Obligation  given  for  Performance  of 
Covenants, 

To  an  assignee  on  an  indenture  assigned 
to  htm.  51 

On  an  Obligation  to  stand  to  Avoard. 

To  stand  to  the  award  of  three  arbitra- 
tors, or  of  two  of  them.  164* 

To  stand  to  the  award  of  arbitrators, 
and  if  they  cannot  agree,  then  to  the 
award  of  an  umpire.  62 

To  stand  to  the  award  of  two  arbitra- 
tors, and  if  they  cannot  determine  it, 
then  to  the  award  of  an  umpire.  324* 

On  Obligation  to  do  other  Matters. 

That  an  administrator  shall  give  an  ac- 
count of  goods  which  shall  come  to 
his  hands  as  administrator,  and  make 
an  equal  division  thereof.  100 

That  a  stranger  shall  perform  a  decree 
*  in  Chancery,  and  make  a  release. 

212 

That  a  surrender  of  copyhold  lands 
shall  be  made  at  the  next  court,  and 
that  the  obligee  shall  enjoy  them, 
&c.  145 

Pleading  of  Obligations  and  Conditions. 

Of  an  obligation  given.  S29.  331.  269. 

333 

Pleading  of  an  obligation  given  to  a 
man  who  became^/o  de  se»         269 

Bar  to  Obligations^  and  Pleadings  there" 
on. 

To  Obligations  to  Officers^ 

By  statute  of  23  H.  6.  c.  10.  and  that 
one  K.  was  imprisoned  on  a  precept 
returnable  on  Friday  after  the  octave 
of  Purification,  until  the  bond  given 
for  ease  and  favour  against  the  sta- 
tute. 15 

The  plaintiff  replies,  that  the  said  K. 
was  imprisoned  by  virtue  of  a  pre- 
VoL.  I. 


cept  returnable  on  Saturday^  and  not 
by  virtue  of  a  precept  returnable  on 
Friday y  &c.  18 

The  dcKndant  rejoins,  that  he  was  im- 
prisoned by  virtue  of  a  precept  re- 
turnable on  Friday^  and  traverses 
that  he  was  imprisoned  by  virtue  of 
a  precept  returnable  on  Saturday.  19 

The  defendant  pleads  to  a  bond  given 

to  the  marshall  of  B.  R.  that  it  was 

for  ease  and  favour,  and  against  the 

statute  23  H.  6.  c.  10.  and  so  void. 

157—15$ 

The  plaintiff  traverseth  the  ei^e,  Ac. 
on  demurrer  judgment  for  the  plain- 
tiff. 160 

+  Demurrer  on  oyer  of  bonds  to  a  she- 
riff, because  the  defendant  is  sued 
separately.  290 

To  Obligations  to  perform   Covenants, 
vide  Bar  in  Covenants. 

The  defendant  pleads  conditions  per- 
formed. 52 

The  defendant  pleads  that  he  hath  kept 
the  plaintiff  harmless.  115 

To  Obligations  to  stand  to  an  Award. 

The  defendant  pleads  no  award  made. 

164 

The  plaintiff  replies  an  award  to  pay 
money*  and  to  execute  general  re- 
leases and  assigns  the  breach  in  non- 
payment. 165 

The  defendant  pleads,  that  neither  the 
arbitrators  nor  the  umpire  made  any 
award.  62 

The  plaintiff  replies,  that  the  arbitra- 
tors chose  an  umpire,  who  made  an 
'  award,  and  assigns  the  breach  in  non- 
payment of  money.  63 

The  defendant  pleads,  that  the  arbitra- 
tors made  an  award  that  he  should 
pay  3100^.  and  avers  that  he  paid  it. 

324. 

The  plaintiff  replies  that  the  defendant 
had  not  paid  it.  325 

To  other  Obligations. 
f  To  an  obligation  to  execute  a  release, 
the  defendant  pleaded  that  he  had 
no  right;  but  bad.  212 

To  a  bond  to  give  an  account  of  goods ; 
.which  shall  come  to  his  hands,  the 
defendant  pleads  that  no  goods  came^ 
to  his  hands.  100 

Zz 
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t  The  plamtiff  replies,  that  a  silver 
bowl  came  to  his  hands,  but  did  not 
tender  an  issue,  and  therefore  bad. 

101 

With  condition  to  make  a  suraender, 
and  that  the  plabtif  should  enjoy  the 
land  without  let,  the  defirodnt  pleads 
that  he  had  surrendered,  and  that  the 
plaintiff  had  quietly  enjoyed  it.     14>5 

The  plaintiff  replies  that  one  </.  enSered 
and  ousted  him.  Ibid. 

Bar  hy  OUigaiiom. 

An  administrator  pleads,  that  tlie  intes- 
tate was  bound  to  him  by  a  bond,  &c. 
and  that  he  retains  in  his  hands.  SS3 

Pleading  that  the  intestate  was  bound 
to  a  stranger,  who  recovered  against 
the  administrator.  329.  331 

OFFICES  AND  OFFICERS. 

Vide  tit.  Obligation  oivbk  xo  Or- 
viCERs.     Vide  tit.  Shbriff. 

The  plaintiff  justifies  the  taking  off  the 
plaintiff's  hat  in  prayer  time  as 
churchwarden.  10 

Pleading  that  a  bond  was  taken  by  the 
bailiff  of  the  liberty  by  colour  of  his 
office  for  favour  to  be  shewn  the  pri- 
soner against  the  statute  of  23  H.6. 
c.  10.  18 

The  like  plea  pleaded  to  the  marshal  of 
the  King's  Bench.  157 

On  a  bond  conditioned  for  appearance 
brought  by  the  bailiff  of  Westminster, 

15 

The  like,  with  condition  to  be  a  true 
prisoner,  brought  by  the  marshal  of 
B.R.  .  156 

ORDERS. 

Pleading  of  orders  made  by  the  pre- 
tended parliament  anno  1648,  that 
letters  patent  should  be  cancelled. 

192 

OYER  OF  DEEDS. 

The  defendant  demands  oyer  of  the 
condition  of  a  bond.  145.  212 

The  defendant  demands  oyer  of  two 
bonds,  and  demurs  thereon.         289 

Shewing  of  Deed, 
The  defendant  on  oyer  of  the  condi- 


tion to  perform  covenants,  brings 
the  indenture  into  court,  and  pleads 
conditions  performed.  52 

'The  defendant  brings  into  court  the 
exemplification  of  the  enrolment  of 
an  indenture.  189 

The  plaintiff  brings  into  court  letters 
testamentary.  279 

The  plaintiff  brings  into  court  letters  of 
administration.  354 


PARLIAMENT. 

Pleading  of  an  order  made  by  tbe  upper 
house  of  the  pretended  parlianieiii. 

192 

Pleading  of  a  petition  preferred  to  the 

committee  ot  grievances.  150 

Precedent  of  the  form  of  a  petition  to 

ihe  committee  of  grievances.        121 

Vide  more  of  this  in  Error. 

PARCENERS  AND  PARTNERS. 

Pleading  of  a  descent  of  land  to  par- 
ceners. 255 

Pleading  of  a  descent  ofi  a  moiety  of 
land  from  one  parcener  to  another. 

IM. 

Writ  o£Ji.Ja,  prosecuted  by  the  admi- 
nistrator of  the  surviving  plaintiff.  90S 

POSSESSION    PLEADED,    Fide 
Seisin* 

Of  a  Term  by  force  of  an  ExecuiorA^ 

Pleading  of  possession  of  a  lease  by  rea- 
son of  the  execution  of  a  will.      106 
The  like.  272 

Of  a  Term  by  virtue  of  a  Lease. 

Pleading  of  the  sole  possession  of  a 
rent-charge  after  the  death  of  a 
joint-tenant.  191 

Inieresse  terminL 

Pleading  of  a  possession  of  an  imiensse 
termini  h J  one^  and  of  the  fireebold 
by  another,  and  of  the  reTersioa  by  a 
third  person.  256 

Of  possession  of  an  imUresse  termiui, 

251.  25S 
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PRESCRIPTION. 

For  Common  ofPaUure, 

t  For  common  in  gross  afttr  the  corn 
carried  away  for  two  yisars,  and  for 
all  the  third  year ;  but  does  not  say 
for  his  cattle  kvatU  and  couchant, 
and  therefore  bad.  340 

For  common  appurtenant  for  every 
two  years,  when  the  field  was  sown 
with  corn,  from  the  first  day .  of 
August  till  Lady-day^  in  parcel  being 
pasture,  and  in  the  residue  after  the 
corn  carried  awav,  till  Lady-day ^  and 
for  all  the  third  year,  except,  &c. 

For  common  appurtenant  laid  in  the 
lord  of  the  manor,  for  all  cattle 
Uvant  and  couchant.  25 

For  common  of  pasture  in  a  field,  ex- 
cept in  one  acre,  &c.  from  the  first 
day  of  Augu^^^  &a  221 

For  other  Matters* 

From  the  freehold  tenants  to  have  sole 
and  several  pasture  witli  the  custom- 
ary tenants  for  all  their  cattle,  ex- 
cept, &c.  kvant^  &c.  348 

PRESENTMENT. 

In  a  court-] eet  for  an  encroachment, 
and  for  erecting  a  cottage.  134 

PROCESS  PLEADED. 
Before  Judgment  out  of  superior  Courts. 

BiU  of  Middlesex. 

Pleading  of  a  bill  of  Middlesex  sued 
out,  and  of  a  warrant  made  to  the 
bailiff  of  Westminster  by  the  sherifi; 
an  arrest  made,  and  a  bond  taken 
thereon.  17»  18 

f  Pleading  of  a  bill  of  Middlesex  sued 
out,  and  of  a  warrant  made  thereon 
to  the  bailiff  who  arrested  tlie  de- 
fendant. 296 

Original. 

Pleading*^  of  the  prosecution  of  an  ori- 
ginal out  of  Chancery  returnable  in 
C.  B.  and  of  a  judgment  obtained 
therton  there.  330 


Excommunicato  capiendo. 

Pleading  of  a  prosecution  of  a  signifi- 
cavity  and  of  a  writ  of  excom  cdp* 
thereon*  128 

Out  of  inferior  Courts. 
Summonsy  vide  tit.  Sctmmons. 

Pleading  of  a  summons  in  the  court  of 
Bristol  by  the  serjeant  at  mace.     87 

For  the  form  of  a  writ  or  summons,  vide 
title  Summons. 

Capias. 
Issued  out  of  tlic  court  o£  Bristol  for 
want  of  an  appearance  there,  a  cepi 
corp*  returnee^  and  bail  found  there. 

88 

PROCESS      PLEADED      AFTER 
JUDGMENT. 

.     Capias  ad  satisfaciendum. 

Pleading  of  a  capias  ad  sati^aciendum^ 
and  a  testatum  thereon  before  the 
protector,  and  of  an  arrest  made.  15 

Fierifacias. 
Pleading  of  afierijacias,  and  of  a  tesia^ 
tum  thereon  returned  nulla  bona.  304 

Non  omittas. 

Pleading  of  a  non  omittas  scire  facias  on 
a  mandavit  ballivo  returned.         304 

PROCLAMATION. 

Pleading  of  proclamations  made  on  a 
fine  levied.  259 

PROHIBITION. 

•j-  On  a  modus  decimandi  de  silva  cedtiq, 
the  plaintiff  shews  this  custom,  that 
if  any  with  his  under- wood  fence  the 
corn  whereof  the  tithes  are  payable 
to  the  rector,  the  under-wood  so  em- 
ploved  used  to  be  discharged  of  tithes, 
and  shews  the  statute  of  4  E.  6.)  that 
no  person  shall  pay  tithes  for  lands 
discharged  by  real  composition ;  but 
bad,  because  it  is  not  alleged  that 
they  were  for  fencing  his  own  corn. 

JL30 

The  defendant  pleads  that  he  did  not 
prosecute  against  the  prohibition,  and 

Zs  2 
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inue  thereon,  and  a  demurrer  to  the 
prohibition.  140 

PROTESTATION. 

In  covenant,  the  plaintifF  protests  that 
he  hath  performed  every  tiling  on  his 
part,  but  that  the  lessee,  assignee, 
and  executor  have  not  performed,  &c. 

107 

In  case  for  publishing  a  libel,  the  de- 
fendant  (protesting  that  the  matter 
therein  contained  was  true)  pleads  a 
custom  to  prefer  a  bill  of  grievance 
in  parliament.  120 

Protestation  that  certain  tenements  were 
divided  from  the  manor,  and  that  the 
tenements  are  not  contained  in  the 
fine.  2.59 

Protestation  that  the  information  is  in- 
sufficient; but  for  pleasavs,  &c.  271 

The  defendant  protesting  that  he  hath 
fullv  administered,  for  plea  saith,  that 
he  hath  not  wasted,  &c.  306 

R 

RECORD  PLEADED. 

Pleading  of  a  judgment  in  B.  R.  by  non 
sum  informatus  recited  at  large.     90 

Pleading  of  a  bond,  an  original  prose- 
cuted thereon,  and  judgment  by  non 
9um  informatus,  in  C.  B.  330 

Pleading  of  a  judgment  obtained  by 
cognovit  action.,  in  B,'R.  331 

RELEASE. 

Release  made  on  an  Atoard. 

General  releases  awarded.  29 

An  award  to  make  a  general  release, 

and  pleading  that  he  had  made  it. 

325 

REMAINDER. 

Seisin  of  a  remainder  pleaded.         H7 
Pleading  of  an  admittance  to  a  remain- 
der of  copyhold  land.  Ibid. 


REPLEVIN. 
Declarations  thereon. 


For  six  tons  of  alum. 
For  a  horse.  ' 


187 
547 


Vide  Debt. 


RENT. 

Vide  Avowry  for  it. 


Avowry  and  Cognisance  made. 

Avowry  and  Cogmsanee  madejhr  Retd- 
ArreoTm 

Cognisance  made  as  bailiiF  for  rent  ar- 
rear  on  a  grant  of  a  rent  charge  by 
«/.  G.  during  a  demise  to  him.       187 

Cognisance  made  for  Damagefeasant. 

Cognisance  made  as  bailiff  for  damage 
feasant  in  the  freehold  of  fT.  N»  547 

Bar  to  Avowries  and  Pleadings  thereon. 

Bar  to  Avowriesfor  Rent* 

SeelSr 

To  an  avowry  for  rent  due  on  a  decnise 
the  plaintiff  pleads,  that  certain  ar- 
sons, sitting  as  the  upper  house  of 
parliament,  had  cancelled  the  indent- 
ure of  demise,  and  farther  shews, 
that  their  proceedings  were  confirmed 
by  the  act  of  oblivion  13  Car.  2.  c  7* 
demurrer  and  judgment  for  the  a- 
vowant.  192 

Bar  to  Avowriesfor  Damagefeasant. 

The  plaintiff  pleads  in  bar,  that  he  is 
one  of  the  free  tenants  of  the  manor, 
and  that  the  free  tenants  with  tbe 
customary  tenants  used  to  have  se- 
veral pastures,  &c.  and  so  put  in  his 
horse.  S48 

The  like  pleaded  in  tre^aas.  340 

RETURN  OF  WRITS. 

Return  of  a  Certiorari. 

Return  of  a  presentment  for  erectii^a 
cottage  on  a  certiorari.  |34 

Return  of  a  Writ  qf  Error. 

Brought  in  B.  R.  on  a  record  in  Dur- 
ham. e9 

Brought  in  B.  R.  mi  a  record  hi  dvit. 
Bristol.  86 

Return  of  a  Fieri  facias. 
The  sheriff  returns  a  mandari  6a/7trs 
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thereon,  and  on  eLnan&mitias  awarded, 
the  sheriff  returns  nulla  bona,  &c. 

SM 
On  a  scire  Jieri  inquiry,  the  sheriff  re- 
turns nuUa  bona,  &c.  SOS 

Return  of  Nisi  Prius. 

Of  a  postea  on  a  venire  Jac'  tarn  ad  tri- 
ana  quam  ad  inquirend','  and  judg- 
ment for  the  plaintiff.  109 

Of  a  postea  with  a  iales^  &c.  and  a. ge- 
neral verdict  for  the  plaintiff.        ^6 

Return  qfa  Writ  of  Scire  facias. 

To  a  scire  Jieri  inquiry,  a  scire  Jed  and 
a  devastavit  returned.  S05 

For  a  return  of  a  scire  Jadas  ad  audiend* 
error',  vide  tit.  Error,  Process 
therein. 

REVERSION. 

Pleading  of  seisin  of  a  reversion  afler 
tlic  death  qf  tenant  by  the  curtesy. 

'256 

of  a  seisin  of  a  reversion  in  tail. 

Ibid. 
Vide  more  of  this,  title  Seisin. 


SATISFACTION. 
'  Pleading  of  Satisfaction. 

That  one  J.  W.  had  received  of  R.  P. 
\2L  in  full  satisfaction  of  a  judgment, 
and  the  said  J.  W.  offered  to  ac- 
knowledge satisfaction  thereon.  834 

An  executor  pleads  a  retainer  in  his 
own  himds  towards  his  own  satisfac- 
tion. Ibid, 

Pleading  of  a  satisfaction  acknowledged 
on  a  judgment.  Uid. 

TheForm  qf  Satisfaction  adnowledged. 

Of  satisfaction  acknowledged  in  B.  R. 
by  an  administrator.  161 

SCIRE  FACIAS. 

Scire  facias  ad  audiend'  error', 
vide  tit.  Errors,  Ptocess  therein. 

Brought  by  Executors  and  Administra- 
tors. 

Brought  by  an  administrator  on  a  judg- 
ment obtained  by  the  intestate.  353 


Brought  against  Administrators.   . 

Scirejieri  inquiry  brought  against  an  ad- 
ministrator, and  a  devastavit  returneil 
thereon.  303 

Bar  and  Pleadings  on  a  Scire  facias. 

Bar  by  and  against  Executors  and  Ad- 
ministrators*    . 

The  defendant  pleads  to  a  scire  facias  by 
an  administrator  that  the  intestate  be- 
came y^r/o  de  se,  and  so  the  money 
forfeited,  and  shews  the  coroner^s  in* 
quisition.  355 

The  administrator  replies  the  statute  of 
12  Car.  2.  of  oblivion.  356 

To  a  scirejieri  inquiry,  and  a  devastavit 
returned,  the  administrator  pleads, 
that  he  had  not  wasted  the  intestate's 
goods.  306 

Other  Matters  touching  Scire  facias. 
Demurrer  to  a  replication,  and  judg- 
ment for  the  defendant.         358.  360 

SEISIN,  vide  Possession. 

Pleading  that  the  king  was  seised  in  fee 
in  the  right  of  the  crown.  187 

of  a  seisin  in  demesne  as  of  fee.  1 

The  like.  56 

Pleading  of  a  seisin  of  one  to  the  use  of 

another.  254* 

of  a  seisin  in  fee  by  disseisin.  56 

^— —  of  a  seisin  of  a  reversion  after 
the  death  of  the  tenant  by  curtesy. 

250 
— i of  a  seisin  of  a  reversion  by  ba- 
ron and  feme  in  right  of  the  feme. 

253 
-  of  the  seisin  of  the  reversion  by 


one,  of  the  freehold  by  another,  and 
possession  of  an  interesse  termini  by  a 
third.  256 

Entry  and  seisin  prout  lexpostulat  found 
by  a  jury.  178 

Pleading  of  a  seisin  of  a  reversion  by 
the  lessor  for  years.  234 

Seisin  in  Fee-taiL 

Pleading  of  seisin  of  baron  and  feme  in 

tail  special  by  force  of  the  statute  of 

27  H.  8.  of  uses.  254 

■  ■  of  a  seisin  of  the  heir  in  tail 

special.  255 

of  a  seisin  of  a  reversion  in  tail. 

256 
Z  z3 


THE  TABLE  OF  THE  PLEADINGS. 


Pleti^ine  of  a  seisin  of  a  feme  «ole  in 
tail  who  married.  255 

>  of  a  seisin  of  tmroa  and  ferae  in 

right  of  the  feme.  Ibid. 

.  that  one  was  seised  of  the  free- 
hold, and  that  the  other  was  seised 
of  the  reversion  in  tail.  256 

Seisin/or  Term  of  Life. 

Pleading  of  a  seisin  for  life  of  copyhold 
land.  148 

of  a  seisin  for  term  of  life.  231 

-  of  a  freehold  by  one,  and  of  a 
reversion  by  another.  256 

of  a  seisin  for  life  by  force  of 

a  bargain  and  sale  made  by  tenant  in 
tail  for  ever.  Ihid. 

—of  a  seisin  for  life  as  tenant  by 
the  curtesy.  Ibid. 


Seisin  in  auter  droit. 

In  demesne  as  of  fee  to  the  use  of  an- 
other.  •  254 

Pleading  of  a  seisin  of  a  feme  sole  in 
tail  who  took  husband,  and  then 
pleading  of  the  seisin  of  the  husband 
m  right  of  the  feme.  253 

that  the  king  was  seised  in  the 

right  of  his  crown.  187 

of  a  seisin  oi'J.  R.  to  the  use  of 
G.  C.  before  the  statute  of  uses,  and 
of  G.  C  to  his  own  use  afterwards. 

254 

SHERIFF. 

dcHon  hraughi  'ngairnt  the  S^erig^Jor 
Mi^easance. 

For  Escape. 

f  Because  he  had  taken  one  F.  H.  on 
a  ffapias  ad  satisfaciendum^  but  does 
not  shew  whether  there  was  any  judg- 
ment against  the  said  F,  J^.,  and 
therefore  bad.  34 

Action  brought  by  the  Sheriffi 

Declaration  on  two  bonds  given  to  him 

for  appearance,  and  on  the  oyer  the 

defendant  demurs.  289 

■  on  bond  given  to  the  bailiff  of 

Westminster  for  appearance.  14 

"  on  a  bond  given  to  the  mar- 

shal of  the  King's  Bench,  with  con- 
dition not  to  escape.  156, 157 


Bar  and  Pleadings  on  Aetiont  6rvt^ 
against  the  SherjgT^ 

f  Debt  against  the  sheri£P  for  ao  etcapcr 
the  defendant  pleads  the  statute  dt 
limitations  21  Jac.  c  16.  34 

Bar  and  Pleadings  on  Actions  irom^ 
by  the  Sher^. 

To  a  bond  to  the  riieriff  the  defendant 
pleads  the  statute  of  23  H.  6.  c  lO, 
and  that  one  K,  was  imprisoned  on  a 
precept  returnable  on  Friday  after 
the  octave  of  the  Purification  till  a 
bond  was  given  for  farour  against 
the  statute.  15 

Replication  that  he  was  imprisoned  on 
a  precept  returnable  on  Saturdtuf 
afler  the  ocUve  of  the  Fbnficatioo. 

18 

Rejoinder  that  he  wto  imprisoned  bj  a 
orecept  returnable  on  Friday^  ^sfme 
hoc  that  he  was  imprisoned  on  a  pre- 
cept returnable  on  Saturday.  19 

To  a  bond  given  to  the  marshal  of  B.E. 

the  defendant  pleads  that  it  was  for 

'  ease  and  favour  against  the  statute  of 

23  H.  6.  c.  10.,  and  so  void.  157 

The  plaintiff  replies  that  the  bond  wai 
given  lest  the  prisoner  should  escape, 
and  traverses  the  ease  and  fiivour, 
and  judgment  on  demurrer  for  the 
plaintiff.  1J9 

Pleading  of  Matters  touching  Sier^ 

Pleading  that  the  sheriff  took  a  bond 
by  colour  of  his  office.  18. 159 


STATUTES. 
Statute  ofR.  2. 

Pleading  of  the  statute  of  7  H.  8.  of 
confirmation  of  the  charteca  and 
customs  of  London*  309 

Statute  ^H.6. 

Pleading  of  the  sUtute  of  23  H.  6.  c  10. 
to  a  bond  to  the  marshal  of  B.  R.  and 
avers  that  the  marshal  took  it,  coiore 
officii f  for  ease  and  favour  to  be  riiewn 
to  the  prisoner.  1 J7 

■  ■  of  the  same  statute  to  a  bond 

to  the  bailiff  of  Westminster.  15 
16 
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SiaMeqfH.S. 

Pleading  of  the  seisin  of  J.  R.  to  the 
use  of  G.  C.  before  the  statute  of 
27  H.  8.  c.  10.  and  of  the  use  trans- 
ferred to  the  possession  by  the  said 
statute.  254 

f  Conviction  on  the  statute  of  S3  H.8. 
for  shooting  wilfa  a  hand-gun.      262 

Pleading  of  the  statute  of  32  H.8.  c.  16. 
of  leases  made  to  afiens.  5 

Statutes  ofE.  6. 

JProhibition  on  the  statute  of  2  E.  6. 
€^  IS.  that  none  should  be  compelled 
to  pay  tithes  for  any  lands  discluu'ged 
b^  real  composition.  139 

Indictment  on  the  stetute  of  5  £.  6. 
c.  25.  and  9  Car.  1.  c.  3.  for  keeping 
a  tippling-house.  24>8 

Statute  ofEliz. 

Indictment  on  the  statute  of  5  El.  c.4. 
for  using  a  trade,  not  being  an  ap- 
prentice thereto.  308 

Presentment  in  a  court-leet  of  the  sta- 
tute of  31  Eliz.  C.7.  against  erecting 
of  cottages.  134 

StiUuteqfJac.1. 

Pleading  of  the  statute  of  21  Jac.  c  16. 
of  limitations  of  actions  to  debt 
against  the  sherifl*  for  an  escape.  35, 

36 
.  Statutes  of  Car.  %. 

Pleading  of  the  act  of  oblivion  12  Car.  2. 
c.  11.  of  a  pardon  thereby.  2i56 

Of  the  statute  of  12  Car.  2.  c.  13.  of 
usury  ill,  because  the  usury  was  after 
the  making  of  the  bond.  298 

A  writ  on  inquiry  awarded  on  the  sta- 
tiite  of  17  Car.  2.  c.  7.  of  avowries  for 
rent.  195 

SURRENDER. 
Of  a  Term/or  Years. 
Pleading  of  a  surrender  of  a  term  for 
years.  235 

Of  Copyhold  Lands. 

Heading  of  a  surrender  made  in  court 
to  the  lord  of  the  manor  to  the  use 
of  J.  W.  in  fee,  and  of  a  grant  from 
the  lord  to  the  said  J.  W.  accordingly. 

146 


Pleading  of  a  surrender  of  a  remainder 
of  a  copyhold  estate  to  one  for  life, 
to  another  finr  hfe,  to  another  in  fee, 
and  admission  of  them  accordingly. 

147 

Survivorship. 
Of  Estate. 

Found  by  a  jury.  176, 177 

Pleading  of  a  survivorship  of  a  rent- 
charge  to  one  of  the  grantees  thereof. 

191 

Of  Action. 

Assumpsit  brought  by  a  surviving 
partner.  153 

Pleading  of  Si  Jieri  Jacias  brought  on  a 
judgment  by  the  administrator  of  the 
surviving  ptaintiff.  303 

T 

TAIL. 

Pleading  of  a  devise  of  land  in  tail  spc- 
•     cial.  254 

Of  descent  of  land  to  the  heir  in  special 

tail.  255 

Pleading  of  a  descent   of  land  to  a 

daughter  in  special  tail.  257 

For  Seisin  in  Fee'Tail,  vide  tit.  Seisin 
in  Fee-TaU. 

TENANCY. 

For  Tenancy Jor  YearSf  vide  Demise  and 
Possession. 

For  Tenancy  of  Life,  vide  Demise  and 
S^finfir  Life. 

Tenancy  by  the  Curtesy. 

Pleading  of  tenancy  by  the  curtesy  of 

En^and.  250 

The  like.  256 

TENURE  and  SERVICES. 

Pleading  of  a  tenure  by  the  free  tenants 
of  a  manor  by  rents  and  services,  &c. 
but  does  not  say  by  what  rents  and 
services.  348 


TESTATUM. 

Pleading  of  skjieri Jacias  against  an  ad- 
Zz  4 
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tninistrator,  and  on  a  return  of  nuUa 
bona,  a  ttttaium  awarded*  9M 

Pleading  of  a  Uttaium  ihat  the  adminis- 
trator bad  wasted  the  intestate's 
goods*  Ibid* 

Testatum,  mde  Executors. 

TRAVERSE. 
Traverse  of  Time  and  Place. 

To  a  declaration  in  assault  4th  of  Sep- 
tember, the  defendant  pleads,  that 
21 8t  of  September  the  plaintiff  had  his 
head  covered  in  church,  and  that  the 
defendant  being  churchwarden  took 
the  plaintiff's  hat  off,  absque  hoc  that 
he  is  guilty  at  another  time.  10 

To  a  declaration  in  assault  at  fVarmick, 
anno  18  regist  the  defendant  justifies 
at  Coventry  as  sheriff  anno  16  resis^ 
absoue  hoc  that  he  was  guilty  at  War- 
toick,  or  at  any  other  time,  except 
when  he  was  sheriff.  77,  78 

t  The  defendant  confesses  a  service  for 
pait  of  the  time,  and  traverses  an- 
other part,  but  does  not  traverse  all, 
and  therefore  bad.  265 

To  a  declaration  in  assault,  the  defend- 
ant justifies  by  the  sheriff's  warrant; 
absque  hoe  that  he  was  guilty  after  or 
before  the  20th  of  October.  295—297 

f  The  defendant  lustifies  a  trespass  at 
another  place  wnere  the  justincdtion 
was  not  local.  82 

Traverse  of  Prescription  and  Custom. 

Of  a  prescription  to  have  common  of 
pasture^  and  issue  thereon.  223 

Other  Traversff* 

Traverse  that  the  defendant  was  in  cus- 
tody by  virtue  of  a  warrant  made  to 
one,  and  not  by  a  warrant  made  to 
another :  vide  good  matter  concern- 
ing a  traverse  after  a  traverse.  18, 

19,  &q. 

f  In  debt  for  rent  on  a  lease  of  four 
rooms  the  defendant  pleads  that  the 

Elaintiff  demised  to  him  five  rooms ; 
ut  does  not  traverse  the  demise  of 
four  rooms  only,  and  therefore  bad. 

204 
j-  Traverse  bad,  because  it  was  an  idle 
traverse.  310 

Demurrer^  and  cause  assigned  for  tra- 
versing a  matter  not  traversable.  266 


The  defendant  pleads  the  statolc  of 
riieriff's  bonds,  and  avers  ibat  tlie 
bond  was  given  for  ease,  &c  The 
marshal  B.  R.  replies  that  It  was 
given  for  better  security,  and  tim- 
verses  the  case,  &c.  L56 

TRESPASS. 

Dedaration  for  Assamli  amd 
ment. 

Declaration  for  a  trespass  and 

10 

The  like.  »5 

Declaration  for  an  assault  and  hnpriaoD- 

ment  for  the  space  of  two  days.      76 

For  breaking  his  Close. 

Declaration  for  breaking  his  close, 
spoiling  his  grass  with  feet  in  walk- 
ing, and  eating  it  up  with  cattle, 
with  a  continuando  till  the  exhilwtmi; 
the  bill.  23,  24 

on  an  original  for  breaking 

his  close,  and  eating  up  the  grass 
with  cattle.  S99 

For  Damage  done  to  Cfitik. 

Declaration  for  stabbing  a  dog  with  a 
knife,  whereby  he  died.  82 

For  chasing  his  cattle,  whereby  they 
were  much  damnifiecL  220 

Bar  to  Trespass  for  AssauU  and  Impri' 
sonment. 

To  the  vi  et  armis  the  defendant  pleads 
not  guilty ;  to  the  residue,  that  the 
plaintiff  had  his  head  covered  in 
church,  and  that  defendant  being 
churchwarden  took  off  the  plaintiff's 
hat,  absque  hoc  that  he  is  giiil^»  ex> 
cept  on  the  21st  of  September.       10 

To  an  assault,  the  defendant  pleads  de 
son  assault  demesne^  &€•         77,  297 

To  ail  the  imprisonment  but  eleven 
hours  the  defendant  pleads  not  guilty, 
and  the  imprisonment  fbr  eleven  boivs 
he  justifies  as  sheriff,  because  the 
plaintiff  hindered  him  in  the  execo- 
tion  of  his  office,  but  nothing  is  said 
to  the  vi  et  armis  and  yet  gfiod.    78 

The  defendant,  as  to  the  vi  et  enmsy 
pleads  not  guilty  ;  as  to  the  residue, 
that  he  arrested  the  plaintiff  by  virtue 
of  a  warrant  on  a  bill  of  MiddUtex, 
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and  after  the  arrest  de  t&n  utmvli  de- 


Bar  to  Trespass Jbr  breaking  his  Close. 

t  As  to  the  oi  ei  armis,  Ac  not  guiltsr ; 
as  to  the  trespass  with  cattle,  the  de- 
fendant prescribes  for  common  in 
gross  for  all  cattle  after  the  corn  car- 
ried away»  &c. ;  but  ill,  because  he 
does  not  say  kvant  and  couchatU. 

389,340 

t  As  to  the  vi  et  armis  not  guilty ;  as 
to  the  residue,  he  prescribes  in  the 
lord  for  common  for  cattle  levant  and 
couchantf  and  justifies,  as  servant  to  the 
lord,  the  entry  to  see  the  cattle,  but 
does  not  say  that  he  put  them  there, 
&c.  nor  that  they  were  levant  and 
couchant,  and  therefore  bad.  25 

Bar  to  Trespass  Jbr  Damage  done  to 
Cattle. 

t  The  defendant  justifies  the  killing  of 
a  mastiff,  because  it  assaulted  his  mis- 
tress's little  dog ;  but  does  not  say 
that  he  could  not  otherwise  part 
them ;  and  the  defendant  justified  at 
another  place  where  the  justification 
was  not  local,  and  therefore  bad.   S2 

The  defendant  justifies  as  servant  the 
chasing  of  cattle,  because  they  were 
damage  feasant.  !220 

The  plaintiff  replies,  and  prescribes  for 
common  of  pasture  m  the  place 
where,  &c.  after  the  com  carried 
away.  221 

The  defendant  traverses  the  prescrip- 
tion, and  issue  thereon.  223 

TRIAL,    Me   Venire  vacias    and 
Issue  joined. 


VENIRE  FACIAS  and  HABEAS 
CORPORA  JUR'  AWARDED. 

FimireyZicuM  awarded  m  DvrAam,  and 
returned.  72 

Ha.  cor.jur.  awarded.  Ibid. 

Venire  Jac.  awarded,  and  a  trial  there- 
on at  London^  where  it  should  be  at 
Oxford^  but  {^ood  after  verdict.    246 

Award  of  a  venirefadas.  2S6 

Demurrer  and  a  venire  facias  awarded 
in  trespass  tarn  ad  triand*  quam^  &c. 

341 


The  like  in  covenant,  verdict,  &c.   109 

Two   demurrers  and  a  venire   facias 

awarded  in  assault,  jud^;ment  for  the 

defendant  without  taking  notice  of 

the  issue.  80 

VERDICT. 

In  Case. 

On  a  justification  in  slander,  the  jury 
find  that  the  defendant  de  in^ria  ma, 
&c.  had  spoke  the  words  two  several 
days.  245 

On  non  assumpsitt  verdict  for  the  plain- 
tiff in  Durham  tried  at  bar  there.  72 

Verdict  in  Covenant. 

On  a  venire  Jadas  tarn  ad  triand'  quam^ 
&c.  verdict  for  the  plaintiffs  that  thev 
did  demise,  &c.  aamages  assessed. 

109 

Verdict  on  a  tales  for  the  plaintiff  that 
the  defendant  did  not  surrender  the 
term. 


Verdict  in  Ejectment. 

A  special  verdict  on  a  devise  that  my 
wife  have  the  free  use  of  my  manor- 
house  for  one  year  after  my  decease. 
And  afterwards  he  deviseth  to  one 
Kempi  lessor  of  tlie  plaintiff,  to  have 
and  to  hold  to  the  said  Kemn  after 
the  expiration  of  one  year  after  my 
decease,  and  after  the  decease  of 
Ruth  (who  was  seised  for  life  in  part) 
for  Uie  term  of  his  natural  life,  the 
remainder  in  tail,  &c.  Adjudged, 
that  by  the  devise  of  the  free  use» 
the  interest  of  the  land  passed  for  a 
year;  and  also  that  the  said  lessee 
should  have  one  estate  immediately 
after  die  year  expired.  172 

Other  Matters  touching  Verdicts. 

Pleading  of  a  trial  and  verdict  thereon. 

300 

USURY. 

To  a  declaration  on  a  bond,  the  defend- 
ant pleads  an  usurious  contract  against 
the  statute.  292 

Uses  and  Trusts. 

Pleading  of  a  seisin  in  fee  to  the  use  of 
J.B.8CC.  254 
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WARRANT. 

Pleading  of  a  warrant  made  to  the 
bailiff  of  IVeshninder  by  the  BheriflT, 
and  an  arrest  made  the^on.     17»  18 

— _— .  of  a  warrant  made  on  a  bill  <f 


Middk$ta  to  the  ihcrira  oficer  mad 
of  an  arrest  made  thereon.  996 


Wmmud  of  Atiomey. 
Warrant  of  attoroej  in  case. 

WRITS- 
See  process  and  return  of  writs. 
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PRINCIPAL  MATTERS 

CONTAINED  IN  THE  , 

FIRST  PART  OF  SAUNDERS's  REPORTS- 


A 

ABATEMENt. 

IF  an  action  be  brought  for  two  things, 
and  it  appears  that  the  plaintiff  can 
have  no  action  at  all  for  one  of  them, 
the  whole  writ  shall  not  abate.     285 

But  if  it  appears  by  the  confemon  or 
shewing  or  the  plaintiff  that  he  has 
no  cause  of  action  as  to  part,  the 
whole  writ  shall  abate. 

So  if  it  appears  that  he  may  have  an 
action  in  another  form  for  the  other 
thing,  the  whole  writ  shall  abate.  285 

Where  an  avowry,  which  is  made  for 
mote  rent  than  was  due,  shall  abate 
in  the  whole  or  not.  S85,  286 

If  debt  be  brought  against  one  otlJy  of 
two  or  more  joint-obligors,  the  de- 
fendant must  plead  in  abatement  that 
the  other  persons  sealed  the  bond, 
and  are  still  living.  291 

ACCEPTANCE. 

By  acceptance  of  rent  bjr  the  lessor 
from  the  assignee,  the  privity  of  con« 
tract  is  extinguished,  and  the  action 
of  debt  against  the  first  lessee  is  gone. 

•240 

But  after  such  acceptance  the  lessor  .or 
his  assignee  shall  maintain  an  action 


against  the  first  lessee  upon  his  cove- 
nant for  payment  of  the  rent.  240, 

241 

ACCOMPT. 

A  man  is  by  law  compellable  to  ac- 
count before  auditors,  but  not  before 
another  who  is  a  party  to  the  accompt. 

49,  50 

But  if  a  person  does  of  his  own  accord 
account  before  the  other  party  him- 
self, the  account  will  be  good.  Ibid. 

If  he  has  bound  himself  to  account 
with  other  party,  he  is  compellable 
to  make  todi  account.  50 

ACTION,   AND  ACTION  UPON 
THE  CASE. 

See  Damages. 

An  action  arainst  two  for  procuring 
the  plaintiff  to  be  arrested  without 
cause,  by  a  conspiracy  between  them 
had.  Quarcy  whether  it  be  an  actioii 
of  conspiracy,  or  upon  the  case? 

230 

What  actions  are  local  and  what  tran* 
sitory.  2S8,  239,  240.  421 

Where  there  is  only  a  privity  of  estate, 
the  action  is  always  local.  238 

Action  upon  the  case  against  an  exe- 
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cutor  for  a  recompence  for  serving 
the  tesUtor.  267 

An  action  upon  the  case  lies  against 
any  one  who  commits  any  misfeasance 
in  the  trade  be  professes.  812 

An  action  upon  the  case  lies  against  a 
smith  who  pricks  my  horse  m  shoe- 
ing him.  lUd. 

What  action  lies  for  a  misfeasance^  and 
what  for  a  nonfeasance,  S12.  322, 928 

ACTION  UPON  THE  CASE  UPON 
ASSUMPSIT, 

It  does  not  lie  asainst  an  executrix  upon 
her  promise  mat,  in  consideration  the 
plaintiff  would  accept  her  to  be  their 
debtor  for  60/.  due  from  her  testator 
to  A.^  who  had  assigned  it  to  the  plain- 

.  tiffs,  she  would  pajr  them  the  6u.»  for 
there  is  not  sumcient  consideration. 

210,  211 

ADMINISTRATOR. 

Vitle  Dbvastavit,  Pardok. 

If  an  administrator  had  paid  a  less  sum 
than  was  .due  upon  a  judgment 
against  the  intestate,  he  shall  not  take 
advantage  against  creditors  of  the  re- 
sidue which  was  due  upon  the  judg- 
ment. 386»  &c. 

AWARD^  vide  Abbitramsnt. 

ALEHOUSES. 

The  keeping  of  a  tippling-house,  and 
selling  ale  without  a  licence,  is  np  of- 
fence at  common  law,  but  was  an  of- 
fence by  the  statutes  5  &  6  Edw.  6. 
c.  25.  and  8  Car.  1,  c.  8.      249,  250 


AMERCIAMENT,  ^mde  Lebt. 

APPRENTICE,  vide  Lokdoh,  Mas- 
ter;  Statute,  7  R.2.  2  &  5  £liz.i 

How  a  bad  apprentice  ought  to  be 
punished.  315 

Q,u.  Whether  the  court  of  sessions  bas 
not  an  original  jurisdiction  under  the 
statute  to  discharge  an  apprentice? 

S16 

Q^.  Whether  the  order  of  disdiarge 
must  not  be  under  the  hahds  and 
SEALS  of  the  justices?  316 

The  charters  of  London^  though  ooo- 
firmed  by  parliament,  do  not  dup^ 
with  the  Stat.  5  Eliz.  which  requires 
an  apprenticeship  to  trades.       311 

If  a  master  refuse  to  keep  his  sppren- 
tice,  the  justices  may  dischsfgebim. 

316 

An  apprentice  shall  be  discharged  from 
a  bad  master,  as  well  as  a  mssterfrom 
a  bad  apprentice.  ^^^ 

ARBITRAMENT- 

Vide  Replication. 

if  the  submission  be  conditional  with  sn 
iia  quod  the  arbitrator  do  award  d 
differences,  perhaps  the  arbitrator 
cannot  award  part^  if  he  hare  notice 
of  any  more  difierences.  ^^ 

Otherwise  it  is  if  the  submission  be  not 
conditional.  ^ 

And  if  the  submission  be  conditional,  an 
award  of  part  of  the  differences  w 
good,  if  mutual  general  releases  be 
awarded,  ^ 

An  award,  where  th^  ^hcle  is  to  be 
done  on  one  side,  and  nothing  on  we 
other^  is  void. 


ALIEN. 

Constructions  of  the  statute  32  H.  8. 
c.  16.  of  alien  artificers,  see  Sta- 
TUTE?.  .  ' 

AMENDMENT. 

The  mistake  of  the  clerk  in  certifying 
the  caption  of  an  indictment  may  be 
amended  in  the  same  term  in  which 
it  is  certifiedi  but  ilet  in  another. 

249 


ARRESt. 

For  an  arrest  upon  a  warrant  of  the 
sheriif  before  any  writ  delnrered  to 
him,  trespass  and  false  imprtfom"^* 
will  lie.  2a^^ 

ASSIGNEE. 

In  what  place  debt  must  be  bwo^ 
rent  by  an  assignee  of  the  re**^* 
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Whetber  an  action  of  cotenant.lay  for 
the  assignee  of  the  reversion  at  com- 
mon lavr.  238, 239 

Covenant  by  the  assignee  of  the  rever- 
sion for  non-payment  of  rent»  is  not 
local.  239, 240 

AVERMENT. 

If  the  defendant  has  covenanted  with  the 
plaintiff,  that  after  the  ascertainment 
of  the  profits  of  land  the  defendant 
shall  have  one  moiety  of  the  profits 
and  the  plaintiff  the  other,  it  is  not 
necessary  to  aver  the  ascertainment, 
but  only  that  the  defendant  has  re- 
ceived so  much  of  the  profits  of  the 
land.  48,49,50 

AVOWRY. 

The  form  of  an  avowry  for  a  rent-charge. 

196, 197 

If  an  avowry  be  made  for  rent,  and  it 
appears  by  the  party's  own  shewing 
that  part  of  it  is  not  yet  due,  yet  the 
avowry  is  good  for  the  residue.  285, 

286 

But  if  it  appears  that  the  avowant  has 
title  only  to  two  parts  of  the  rent  for 
which  he  avows,  the  whole  avowry 

.    shall  abate.  286 

In  an  avowry  for  renir  and  a  nomine 
ptena  together  without  alleging  any 
demand  of  the  nomine  pcemg^  the 
avowry  is  good  for  the  rent,  although 
bad  for  the  nomine  pcena.  Ibid. 

B 

BANKRUPTS. 

Where  and  in  what  case  the  privity  of 
contract  is  transferred  by  the  statutes 
of  bankrupts  by  the  assignment  of  the 
commissioners.  239, 240 

BARGAIN  and  SALE. 

How  a  bargain,  and  sale,  lease  and  re- 
lease, &c.  by  tenant  in  tail  of  a  re- 
version to  the  bargainee,  relessee,  &c. 
and  his  heirs,  operates.         260,  261 

BATTERY. 

The  taking  off  of  another's  hat  in  church 
is  not  a  battery*  14 


A  man  may  justify  a  battery  in  defence 
of  his  dog.  84 


CAPTION. 

The  mistake  of  the  clerk  in  certifying 
the  caption  of  an  indictment,  may  be 
amended  in  the  same  term  in  which 
it  is  certified,  but  not  in  another.  249 

CERTAINTY   and    UNCER- 
TAINTY, vide  Vbrdict. 

A  plea  that  the  defendant  had  ex- 
pended 8102.  about  the  repair  of  the 
premises,  and  other  necessary  charges^ 
IS  bad  for  the  uncertainty.  49 

CERTIFICATE,  vide  Certiorari. 

CERTIORARL 

A  record  of  K*  B.  may  be  certified  to 
an  inferior  court  by  certiorari  and 
mittimus.  96, 99 

CHALLENGE. 

If  a  corporation  bring  an  action,  it  is  a 
principal  challenge  to  a  juror,  that 
he  is  of  kin  to  a  member  of  the  cor^ 
poration.  344 

CHANCERY. 

It  will  give  relief  against  an  award  ob- 
tained by  raal-practice  and  miscon- 
duct. 327 

COMMON  and  COMMONER. 

Whether,  upon  a  prescription  for  great 
cattle,  sheep  shall  be  included.     227 

A  corporation  may  prescribe  for  com- 
mon in  gross  for  cattle  levant  and 
couchant  within  a  town,  but  not  for 
common  in  gross  toithout  num6er.S4eS 

A  man  may  prescribe  for  common  for 
himself  ana  his  tenants.  344 

If  one  has  common  without  number, 
still  be  ought  not  so  to  surcharge  the 
soil  as  to  derive  the  lord  of  common 
there.  345 
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If  he  does,  the  lord  may  distrain,  but 
admeasurement  does  not  lie.         845 

.The  difference  between  prescribing  for 
common  appurtenant  and  common  in 
gross  without  number.  Ibid* 

CONCESSIT  SOLVERE, 


68 


CONDITION, 


To  re-enter  for  non-payment  of  rent, 
at  what  time  .the  rent  ought  to  be 
demanded.  287 

The  word  pro  makes  a  eonditioB  in 
things  caecutory,  320 

CONSPIRACY, 

Where  coDspiracy  lies,  and  where  not. 

929, 2dO 

In  an  action  for  falsely  indicting  one 
for  felony,  the  p]aioCi£P  eujght  to  shew 
that  he  was  acquitted  or  the  indict- 
ment. 229 

Qne  person  a]6ne  cannot  be  said  to 
conspire  with  himself.  229»  280 

In  conspiracy  against  three,  if  two  are 
acquitted,  the  plaintiff  cannot  have 
judgment  against  the  third.         Ibid» 

Action  against  three  for  procuring  one 
to  be  arrested  without  cause,  by  a  coh» 
spiracy  between  them  had,  qusre.  If  it 
be  an  action  of  conspiracy,  or  upon 
the  case  ?  280 

CONVICTION. 


COPYHOLDS,  vide  Surrender. 

Wbat  persons  shall  take  advantage  of  a 
forfeiture  of  a  copyhold  by  a  tenant 
for  life.  151 

The  form  of  pleading  by  copyholders. 

848 

Cppyholds  .i^re  regulated  by  the  rules 
of  the  common  Taw  as  to  grants,  sur- 
renders, and  estates  in  remainder,  &c. 
unless  th^^e  be  a  ^peci^  custom  to  the 
contrary.  151 

CORPORATION. 

A  corporation  may  prescribe  for  com- 
mon in  gross  for  tne  benefit  of  their 
particular  members,  but  not  for  com- 
mon in  gross  \yithout  number.     344, 

845,  846 


A  cofporation  by  the  diaoge  of  iu  name 
does  not  lose  its  franchises.  S44 

The  members  of  a  corporation  are  the 
parties  interested  in  all  the  revepues 
and    privileges  of  tl^e  corporatsoo. 

344 

A  corporation  may  take  a  grant  for  the 
benefit  of  it?  i^dividqal  members. 

Ibid. 

What  corporation  can  prescribe,  andl^ 
what  name.  S40 

COVENANT. 

When  in  a  eavenant  the  lasi  words,  be- 
ing general,  are  restrained  and  ex- 
pounded by  the  Jbrmer  words  which 
are  special.  ^60 

And  when  the^rm^r  general  words  are 
restrained  and  explained  by  the  idsi 
special  words.  59 

The  former  general  words,  **  that  the 
**  original  lease  is  indefeasible,''  are 
not  restrained  by  the  last  words  **  that 
''  the  assignee  shall  have,  hold^  and 
"  ^»;«>y,  &c.  without  any  let,  Ac.  of 
«*  the  assignor."  60 

A  particular  express  covenant  may  re- 
strain a  general  covenant  in  law.  Ibid. 

Tliough  a  man  covenant  toitk  each  and 
every  of  the  covenantees,  yet  if  their 
interest  be  joint,  the  action  must  b^ 
brought  by  both  the  covenantees,  or 
the  survivor  of  them.  158. 155 

Put  if  a  man  covenants  with  two,  and 
xuitli  either  of  them,  tliat  be  will  ren- 
der an  account  to  the  executors  oi 
the  party  dying,  and  one  of  the  cove- 
nantees dies,  the  covenant  is  suable 
by  his  executorsr  ^    155 

Whether  an  action  of  covenant  lies  for 
the  assignee  of  the  reversion  at  com- 
mop  lav.  288,  289 

Coveoant  by  the  assignee  of  the  rever- 
sion against  the  lessee  for '  rent  need 
not  be  laid  in  the  county  where  the 
land  lies.  289,240,241 

Action  lies  by  the  lessor  or  his  assignee 
against  the  lessee,  upon  his  covenant 
for  payment  of  rent,  notwithstanding 
the  lessor  or  his  assignee  has  accepted 
rent  before  of  the  assignee  of  the  first 
lessee.  240,  Ul 

If  it  be  agreed  between  A,  and  B.  chat  , 
B.  shall  pay  A.  a  sura  of  money /or 
his  lands,  &c.  on  a  particular  day^ 


THE  TABLE  0¥  THE  PRINCIPAL  MATTEK8. 


these  words  amount  to  a  ooTenant 
by  A.  to  convey  Uie  lands ;  for  agreed 
is  the  word  of  both,  but  it  is  an  in- 
dependent covenant*  and  A*  may 
bnng  an  action  for  the  money  before 
any  conveyance  by  him  of  the  land. 
•^  "^  819,820 

Where  covenant  lies  on  the  word  demise^ 
and  where  not.  821,  822 

Where  covenant  lies  for  a  misfeasance, 
but  not  for  a  nonfeasance.    882, 828 

If  a  man  grants  by  deed  a  watercourse 
and  stops  it,  the  grantee  shall  have  an 
action  of  covenant.  ^       922 

If  a  lease  be  made  of  a  house  tmd  esto- 
vers,  and  the  lessor  destroys  the  whole 
wood,  the  lessee  shall  have  an  action 
of  covenant.  /W^- 

If  a  lease  be  made  of  a  house  and  pie^e 
of  land,  except  the  land  upon  which 
a  pump  stood,  with  the  use  of  the 
pump,  the  lessee  m^  repabr  die 
pump,  but  no  action  of  oova^ant  lies 
airainst  the  lessor  for  not  repairii^  it. 
^  822. 823 

COUNTY  PALATINE. 

The  court  of  a  county  palatine  is  an 
origind  superior  court,  of  which  the 
law  takes  notice,  and  it  need  not  cer- 
tify its  jurisdiction.  74, 75 

A  recovery  suffered  of  lands  in  a  county 
palatine,  at  Westminaer^  is  void,  be- 
cause out  of  the  jurisdiction  of  the 
courts  at  JVestminster.  74 

So  the  courto  of  great  sessions  ip  JV^s^ 
and  the  court  otEl^,  ar/e  original  su- 
perior courts.  78 


CUSTOM. 

Vide  Prescription. 

A  custom,  that  underwood  cut  and 
employed  for  fencing  com  (in  gene- 
ral), whereof  tidies  are  paid,  and 
not  sold  or  otherwise  disposed  of, 
should  be  discharged  from  payment 
of  tithes,  is  void  and  unreasonable, 
but  if  it  had  been  for  fencing  the 
corn  of  the  owner  of  the  underwood, 
it  had  been  good.  142,143 

Custom  of  London,  where  a  person  who 
is  educated  in  one  trade  may  use  an- 
other. ,  .      -^^2 

Whether  a  thing  may  be  claimed  by 
several  persons  by  custom  andprescrtp' 
tion^  and  the  custom  and  prescription 
may  weH  commence.    851,  852,  853 

D 

DAMAGES. 

IVhere  the  praying  of  damisges  is  only 
matter  of  form*  98,  97 

Where  two  breaches  are  assifp^ed,  pmd 
part  of  the  matter  of  one  breach  is 
comprehended  under  the  other  breii|ch, 
and  intire  damages  are  assessed,  judg- 
ment shall  be  stayed.  154,  165 

In  an  ac^on  upon  the  case,  where  da- 
mages are  jto  be  recovered,  they  are 
divuible,  and  mi^ybe  piropprj^onedto 
the  wropg.  9^ 

DAY. 

At  what  time  thp  nfttur^  iay  fewi 


COURTS. 
Vide  County  Fai^tihb,  Jdrmoic- 

TION. 

The  clerks  of  the  court  of  K.  R  sjhall 
not  have  their  privilege  against  fo- 
reign attachment  in  London*  68»  i69 

In  what  cases  the  privileges  of  the 
courts  at  Westminstery  and  of  their 
clerks,  have  been  allowed  agaiust  cus- 
tomary actions  in  London*  $8 

Of  the  proceedings  of  what  other  courts 
do  the  courts  at  Westminster  take  ju- 
dicial notice.  74 


1,287 
DEBT. 

If  .41  mw  r,aiaov€;rs  a  ju^S^^  ^^  ^^^ 
against  An  executor,  wfep  ?rflerw^rds 
wastes  the  tqptatpr's  goods  ;tp  the 
value  of  ^e  debt  recovered,  dieht  lies 
aeainst  him  in  the  debff  tmd  detinet. 
^  ?18,219 

If  .the  creditor  oau  recover  in  the  last 
action,  finc^n"^  whether  itshall  }^  con- 
struie4  a  4eht  upon  a  judgment,  or  a 
debt  upon  a  deva^vif  ?  21S 

Whether  an  action  of  de^^jt  lies  at  the 
common  law  for  a  tort*  218 

Debt  by  the  assignee  of  the  reversion 
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for  rent  is  local,  and  roust  be  brought 
in  the  county  where  the  land  lies,  and 
not  elsewhere.  238  ' 

Such  action  is  maintainable  by  reason 
of  the  privity  of  estate  only.       16id» 

An  action  of  debt  for  rent  does  not  lie 
against  the  lessee,  after  acceptance  of 
rent  from- the  assignee  of  the  lessee. 

Debt  for  arrears  of  rent  must  be  brought 
against  all  the  pernors  of  the  profits 
of  the  lands  liable.  284 

DECLARATION. 

In  an  indeUiatus  assumpiii  in  the  county 
palatine  of  Durham^  for  goods  sold 
and  delivered,  (without  the  word 
theret)  the  declaration  is  good,  be- 
cause the  court  of  the  County  pala- 
tine is  an  original  superior  court,  and 
it  shall  be  intended  that  the  contract 
was  within  their  jurisdiction.      74,  75 

An  executor  is  sued  by  bill  in  K.  B. 
upon  the  covenant  of  his  testator,  and 
the  plaintiff  declares  against  him  as 
executor,  but  he  is  not  so  named  in 
the  beginning  of  the  declaration, 
qu€tre  if  the  declaration  >  is  good  or 
not?  111,112 

The  plaintiff  cannot  falsify  his  own  de* 
claration.  209 

It  is  not  necessary  for  the  plaintiff  in 
ejectment  to  declare  of  a  demise  of  a 

'  greater  number  of  acres,  than  those 
nrom  which  he  was  ejected.  206 

In  debt  a^nst  an  executor  upon  the 
suggestion  of  a  devastavit,  the  plain- 
tiff need  not  aver  in  his  declaration, 
that  the  defendant  has  not  any  more 
assets  in  his  hands.  218,  219 

Declaration  in  debt  upon  a  specialty. 

319 

If  by  one  deed  Iwo  things  are  to  be  per- 
formed, one  by  the  plaintiff  and  the 
other  by  the  defendant,  and  there  is 
no  mutual  remedy,  the  plamtiff  must 
aver  performance  of  his  part.       320 

If  the  agreement  be  by  deed  indented, 
and  both  parties  seal  it,  they  iiave 
mutual  remedy  one  asainst  the  other, 
and  there  is  no  need  of  such  aver- 
ment; but  otherwise  it  must  be,  if 
the  specialty  had  been  the  words  of 
the  defendant  only.  Ibid, 


DEEDS. 
Shewing  ^Deeds,  vide  Plkadikg. 

Oyer  ofDeedsy  vide  Pleading. 

Where  by  an  order,  confirmed  by  an 
act  of  parliament,  that  an  indenture 
should  DC  vacated  and  cancelled,  it  is 
not  intended  Uiat  the  indenture  shall 
be  void  ipso  facto  f  but  that  it  shall  be 
void  by  cancelling  it,  and  until  the 
cancelling,  the  estate  granted  by  the 
indenture  continues.  201 

An  insensible  clause  does  not  make  the 
rest  of  the  deed  vitious,  that  is  sensi- 
ble of  iuelf.  S20 

DEMAND. 

See  Condition,  Entry. 

A  nomine  pceiuB  is  not  forfeited  without 

a  demand  of  the  rent.  286«  287 

For  what  purposes  the  time  of  sun-ftet 

.  is  appointea  by  law  to  demand  rent* 

287 

If  lessor  dies  afler  sun-set,  and  before 

midnight,  who  is  entitled  to  the  rent. 

287 

DEMURRER,  vide  Judgment. 

Construction  of  the  statute  27  Elix.  c.5. 
of  demurrers,  vide  Statutes. 

Where  a  demurrer  ought  to  be  special. 

9 

What  must  be  the  form  of  a  special  de- 
murrer. 160 

Where  the  bad  conclusion  of  a  plea  is  a 
good  cause  of  demurrer.      288.  102 

In  debt  on  bond  for  performance  of 
covenants  contained  in  certain  inden- 
tures by  one  of  the  parties  to  the  in- 
dentures, the  defendant  pleads  that 
there  are  not  any  covenants  on  the 
part  of  the  party  to  be  performed, 
and  upon  Oyer  the  contra^  appears, 
it  is  a  good  cause  of  demurrer.    317 

If  it  appear  judicially  to  the  court  by 
the  deifendsint*s  own  shewing,  that  he 
has  pleaded  a  false  plea,  it  is  a  good 
cause  of  demurrer.  JUd. 

Where  after  a  demurrer  to  the  defend- 
ant's plea,  and  argument  thereon,  a 
trial  was  directed  to  try  the  truth  of 
the  plea.  853 
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DEPARTURE. 

Vide   Plsadings,    Travbrse, 
p.  209. 


and 


DEVASTAVIT,  vide  Exbcutor. 

If  an  administrator  pay  the  debts  of  the 
intestate,  in  sucn  order  as  the  law 
appoints,  to  the  value  of  all  the 
ffoods,  with  his  own  money,  h6  may 
lawfully  dispose  of  the  goods  as  he 
pleases,  ana  it  will  not  be  a  devat^ 
tavii.  307,  SOS 

Where  the  sheriff  returns,  that  an  ad- 
ministrator has  sold  and  eloigned  the 
goods  and  chattels  of  the  intestate  to 

.  the  value  of  the  debt,  and.  converted 
and  disposed  thereof  to  his  own  use, 
it  will  amount  to  a  return  of  a  devas- 
tavit. IIM. 

DEVISE. 

Vide  Rabekdum,  Stat.  S2  H.  8.  L  and 
34  H.  8. 5.    Revocation. 

If  lands  are.  devised  to  two  sons,  and 
that  the  executor  shall  have  the  lands 
until  they  shall  attain  their  several 
ages  of  21  years;  they  shall  enter 
into  their  parts  severally  as  they  shall 

.    attain  their  ace  respectively.        184 

One  house  is  devised  to  the  first  son 
and  his  heirs,  another  to  the  second 
son  and  his  heirs,  and  another  to  the 
third  son  and  his  heirs,  and  if  all  the 
«ons  die  without  issue,  that  the  said 
dwelling  houses  shall  remain  to  the 
wife  of  the  devisor  and  her  heirs, 
and  two  of  the  sons  died  without 
issue,  the  wife  shall  have  their  two 
dwelling-houses  immediately  after 
their  deaths  respectively.     184,  185 

But  this  case  has  been  since  denied, 
and  see  several  rules  and  cases  of 
cross-remainders.  185.  n.  ^6) 

Doubtful  words  in  a  will  ouffht  to  oe 
construed  for  the  benefit  of  the  heir, 
and  not  to  disinherit  him.  185 

A  man  devises  to  his  wife  the  demesnes 
of  a  manor  for  her  life,  and  the  ser- 
vices and  chief  rents  thereof  for  fif- 
teen years,  and  tli»  whole  manor  to 
another  dSiet  the  wife's  death,  die 
devisee  shall  not  take  any  thing  until 
after  the  wife's,  death,  although  the 
fifteen  years  expire.  1^,  186 

Vol.  I. 


An  estate  descendible  and  determinable 
upon  the  death  of  tenant  in  tail  is 
not  devisable  within  the  statutes  of 
32  H.  8.  c.  1.  and   34  H.  8.   c.  5. 

261 

If  tenant  in  tail  of  a  reversion  bargain 
and  sell  it  to  the  bargainee  and  his 
heirs,  and  the  bargainee  devise  the 

-  said  reversion,  and  die,  the  devise  is 
void ;  and  a  fine  levied  afterwards  bv 
the  bargainor  will  not  make  the  will 
good  by  way  of  relation.  Ibid. 

One  devises  a  rent-charge  of  50/.  per 

.  ann.  to  his  wife  and  her  son  for  their 
lives,  and  the  life  of  the  longer  liver 
of  them,  and  that  after  the  son  shall 
attain  the  age  of  thirteen  years,  he 
shall  have  wL  a«-year  of  that  rent  for 
his  better  miuntenance  during  the 
life  oi  his  wife.  It  is  an  entire  de- 
vise of  50{.  ficr  ann.  to  Uie  wife  until 
the  son  attains  that  age,  and  after- 
wards they  have  two  several  rents, 
and  not  one  joint-rent.  283,  284 

DISCONTINUANCE. 

Where  the  court  has  given  the  plaintiff 
liberty  to  discontinue  his  action, 
though  they  had  delivered  their 
judgment  for  the  defendant  upon 
demurrer.  23,  89 

If  there  are  three  replications,  and  the 
defendant  demurs  to  one  of  them* 
and  gives  no  answer  to  die  other  two, 
and  the  plaintiff  joins  in  demurrer,  it 
is  a  discontinuance.  338,  339 

DISTRESS. 

The  lord  may  distrain  his  tenant  who 
has  common  without  number,  and 
surcharges  the  soil.  345 

DOGS,  vide  Trespa»s. 
Of  what  dogs  the  law  takes  notice.    84 

DOWER. 

Whether  a  wife  is  dowable^of  an  estate 
granted  by  tenant  in  tail  to  her  bus- 
band  and  his  heirs,  and  descendible 
only  for  the  life  of  the  grantor.    261 
3  A 
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EARNEST. 

Money  given  for  earnest  shall  be  taken 
as  part  of  the  sum  agreed  to  be  paidL 

320 

EJECTMENT,   vide  Declaration. 
What  sort  of  writ  lies  in  ejectment.  517 

EMBRACERY,  vide  Information. 

A  heinous  ofience  in  the  nature  of  em- 
bracery. SOI 

£NDICTMENT»  vid^  Insictmknt. 

ENTRY. 

The  delirery  of  a  declaration  in  eject- 
ment does  not  funount  to  an  entry  to 
avoid  a  fine«  S19 

ERROR. 
Vide  Judgment. 

Where  security  shall  be  giren  in  a  writ 
of  error.  '  74 

In  debt,  the  plaintiff  in  his  replication 
prays  judgment  and  his  debt,  but 
not  any  damages,  and  judgment  for 
the  plaintiff;  it  is  not  any  error,  for 
tlie  prayer  of  damages  it  but  matter 
of  form.  98 

Where  the  action  is  commenced  by  ori- 
ginal writ  out  of  Chancery,  a  writ  of 
error  does  not  lie  in  the  Exchequer- 
Chamber,  but  only  in  parliament.  846 

ESCAPE, 

Debt  upon  an  escape  out  of  execu- 
tion, vide  statutes  1  R.  2  c.  12.  and 
21  Jac.  1.  c.  16. 

The  statute.  1  R.  2.  c.  12.  which  gives 
an  action  of.  debt  against  the  warden 
of  the  Fleet  upon  an  escape  out  of 
execution,  extends  to  all  other  gaolers 
and  sheriffs.  38 

In.  debt  for  an  escape  of  one  out  of  exe- 
cution, the  plamtiff  must  shew  that 
he  has  recovered  a  judgment.  38, 39 

Debt  is  not  maintainable  against  the 


executor  of  a  sheriff  er  gaoler  for  an 
escape  out  of  execution.  218 

ESTATE. 

Vide  PaivitT. 

Where  by  the  bargain  and  sale  of  tenaot 
in  tail,  the  estate  of  the  InmiDee 
shall  be  descendible  for  the  life  of 
tenant  in  tail.  %i 

Where  the  estate  of  the  bargainee  oft 
reversion  in  tail,  shall  be  mide  a  base 
fee-simple  by  a  fine  levied  by  tbe  bar- 
gainor. Hii* 

ESTOPPEL 

3B.327 
ESTOVERS,  vide  COVENANT. 

EXECUTION. 

In  what  courts  a  writ  of  error  ia  tto  itoj 
of  proceedings  without  a  lecuritj*  74 

Where  the  court  of  K.  B.  will  not  exe- 
cute the  jttdgnent  of  aa  iaftrior  MOt 
removed  by  oatmrnri.  ^ 

EXECUTOR. 
Vide  ADMiiii8»ATeR,  Bwcuutm, 

Although  the  breach  of  the  terttf»rt 
covenant  be  occasioned  by  the  ex^ 
outer's  own  fault,  yet  the  Judgaoii 
must  be  de  bonis  testatms.        Ij^ 

Judgment  against  an  exccator  oogW 
not  to  be  de  bonis  tesiatm  ^^ 
he  be  named  executor.  '^^ 

But  quare  if  it  be  sufficient  to  dedare 
against  him  as  executor,  w»w 
naming  hhn  executor  in  the  begiD- 
ning  of  the  declaration  ?  ]  '^ 

Debt  m  the  debet  et  deHnei  Bes  ag««w 
an  executor,  who,  aftcrajudgmoi 
recovered  against  him,  wastes  tne 
testator's  goods  to  the  vahie  of  tee 
debt  recovered.  2^»  ^ 

Upoti  ne  unaues  executor  pleaded,  a» 
found  agwnst  the  defendant,  tw 
judgment  shall  be  de  hmsfeOm 
if,  kc.  before  heischargediP^j^ 
propriis.  .      .  i^ 

If  an  executor  pay  money  m  sw» 
don  of  a  debt  of  aninfiaiornatui«»'» 
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the  value  of  the  assets  in  his  hafids, 
^uare  if  it  be  a  devastavit^  or  shall 
change  the  property  of  the  assets  in 
his  hands?  218 

If  a  judgment  be  recovered  in  debt 
against  an  executor  upon  a  devas- 
tavitf  qudpref  if  it  be  construed  a  debt 
upon  the  judgment,  or  debt  upon  the 
devastavit?  /*«^- 

Debt  does  not  lie  against  the  executors 

of  a  sheriff  or  gaoler  for  an  escape. 

^  218 

EXPOSITION  OF  WORDS- 

Where  a  9cUket»  or  viddicet,  which  is 
repusnant  to  the  prece4eBl  matter,  is 
v(Hd.  118.169.118 

Where  a  scUicet^  or  videlicet^  which  is 
not  repugnaat  to  the  matter^  prece- 
dent, but  agrees  well  with  it,  is  a 
direct  affirmative  and  shall  be  taken 
positively,  170 

A  scilicet  or  videlicet  vill  make  a  restric- 
tion, where  the  wcMrds  are  general. 

Ibjd, 

Eoaautretur  and  canceUareLur,  199*  201 

Where  a  sdlicet  repugnant  to  the  posiea 
is  void,  and  where  not.         286,  287 

The  word  fpostea  is  in  many  cases  suffi- 
cient, notwithstanding  a  repugnant 
scUioat  where  it  is  alleged  in  pomt  of 
fact,  but  not  where  the  law  is  mis- 
taken.  287 

Where  a  scUicet  after  a  ^ea  shall  not 
he  void,  bat  shall  make  a  bad  conclu- 
sion where  against  law.  Ibid^ 

Where  the  word  (except)  shall  be  con- 
strued to  be  sensible  enoughs  although 
it  be  put  out  of  iu  proper  place.  320 
Pro.  ^bid. 

Where  covenant  lies  upon  the  word 
dimisi,  and  where  not.  321,  322 

Where  the  word  plaeUum  is  nomem  col- 
lectivum,  338 

EXPOSITION  OF  SENTENCES. 

Where  one  part  of  a  sentence  shall  be 
restrained  and  explained  by  another, 
and  where  not*  59,  60 

Where  a  restrictive  clause  shall  extend 
to  both  sentenees,  and  where  not.  60 

To  save  harmless  from  all  actions 
agaiost'il.  118 


Cessante  statu  primitivo,  cessat  et  deri-^ 
vativus.  ^ 

Actio  personalis  moritur  cum  persona. 
^  216 

An  insensible  clause  does  not  make  the 
rest  of  the  deed  vitious,  which  is  sen- 
sible of  itself.  320 

F 

FAILURE  OF  RECORD. 

Judgment  given  upon  failure  of  record 
before  issue  joined.  77.  79 

FELO  DE  SE. 

Vide  Grants  le  Roy,  Pabdow. 

FINE. 

If  tenant  in  tail  of  a  reversion  bargains 
and  sells  it  to  the  bargainee  and  his 
heirs,  and  the  bargainee  dies,  where- 
by the  estete  descends  to  the  lieir  of 
the  bargainee  for  the  life  of  the  bar- 
gainor,  and  the  bargainor  levies  a  fine 
to  a  stranger,  the  estate-tail  is  barred 
and  extinguished,  and  the  heir  of  the 
bargainee  has  gained  a  fee-simplo. 

261 

If  the  bargainee  devise  the  reversion 
and  die,  the  fine  levied  afterwards 
by  the  bargainor  will  not  make  the 
will  good  by  way  of  relation.       Ibid. 

Tenant  for  life  levies  a  fine  sur  conu- 
sance de  droit  come  ceo  with  procla- 
mations, and  he  in  the  reversion  for 
life  within  five  years  after  the  death 
of  tenant  for  life  delivers  a  declar- 
ation in  ejectment,  it  does  not  amount 
to  an  entry  to  avoid  the  fine.        319 

FORFEITURE. 

The  lord  of  the  manor  shall  take  advan- 
tage of  a  forfeiture  by  tenant  for  life 
of  a  copyhold;  and  not  the  remainder 
man  or  reversioner.  151 

No  forfeiture  of  ajfifo  de  se  accrues  be- 
fore an  inquisition  is  taken  and  re- 
turned. 275.  .36? 

By  a  naked  pardon  of  all  forfeitures, 
the  thine  forfeited  is  not  restored., 

362,364 
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FOREIGN  ATTACHMENT.        67 


FOREIGN  PLEA. 

Vide  Pleadings,  Statute  Glouc.  c.  12» 
What  it  is,  and  when  to  be  pleaded.  96 


HEIR. 

Doubtful  words  in  a  wilt  ought  to  be  in* 

terpreted  for  the  benefit  of  the  heir, 

and  not  to  disinherit  him.  1S5 

Where  the  heir  shall  take  as  a  special 

.  occupant.  261 


G 

GRANTS. 

When  the  use  of  a  thing  is  granted, 
every  thing  is  granted  bj  which  the 
grantee  may  hare  and  enjoy  such 
use*  822, 323 

Where  a  grant  to  a  corporation  for  the 
benefit  of  their  particular  members  is 
good.  S44 

GRANTS  OF  THE  KING. 

Vide  PXEADIKGS. 

The  kiDg*s  letters  patent  cannot  be 
made  void  by  a  naked  order.       201 

If  the  king  erants  the  goods  and  chat- 
tels offiums,  the  grantee  shall  not 
thereby  have  the  goods  and  chattels 
ofjelofis  <yfihemsdves*  274,  275 

If  the  king  grants  the  goods  ^nd  chattels 
of  felons  of  themselves,  the  grantee 
shall  nothavetftfiAf  dueXo  such  felons. 

275 

H 

HABENDUM,  vu&Lbasc. 

Where  the  grant  of  a  copyhold  to  the 
wife  shall  be  good,  although  she  be 
named  after  the  habendum.  151 

If  a  man  devise  his  demesne  lands  to  his 

wife  for  a  year,  and  the  demesne 

'  lands    and    the  reversion  of  other 

lands  expectant  upon  the  death  of 

.  tenant  for  life,  to  A.  habendum  afler 
the  expiration  of  a  year,  and  the 
death  of  the  tenant  for  life,  and  dies ; 
A.  shall  have  the  demesne  lands  im- 
mediately after  die  expiration  of  a 
year.    '  18S,  184, 185,  186 

Where  the  habendum  shall  be  taken  re- 
spectively, reddendo  singula  singulis, 
183,  184.  186 


I  andJ 

JEOFAILS. 

Vide  Rbplicatiok,    Stat.   16  &   17 
Car.  2.  c  8. 

It  shall  be  intended  after  verdict  that 
the  plaintiff's  cattle  were  in  that  pari 
of  tiie  land  in  vHiich  be  claims  com- 
mon, although  be  does  not  make  any 
express  mention  of  it.  227 

Where  the  want  of  an  averment  is  aided 
after  verdict  by  the  statutea  of  jeo- 
fails. 227, 228 

Where  the  want  of  the  words  levaM 
and  coucharU  is  aided  after  verdict 
by  the  statutes  of  jeofails.  227 

In  an  action  for  levying  a  plaint  without 
cause,  and  procuring  the  plaindff  to 
be  arrested  thereon,  without  alleging 
that  the  plaint  was  determined,  this 
defect  is  aided  after  verdict.        229 

Where  a  vitious  original  is  not  aided  by 
any  statute  of  jeofails.  817,  318 

If  after  verdict  it  appears  that  Uie  re- 
cord recites  a  vitious  original,  jet  if 
no  original  writ  is  to  be  found  upon 
the  file,  the  court  wiU  intend  Uiat 
there  was  once  a  good  original  wiiicrh 
is  lost,  and  that  the  clerk  had  mis- 
taken the  recital  of  it,  which  after 
verdict  is  not  material.  S18 

INDICTMENT. 

It  ou^ht  to  appear  in  the  certifying  of 
an  indictment,  that  the  jury  were 
sworn  or  charged  to  present  ofieoces 
within  the  j^ace  where  the  offence  is 
laid.  849 

An  indictment  founded  only  upon  a 
statute  ought  to  conclude  against  the 

•    form  of  the  statute.  |S5 

INFORMATION. 
An  information  for  a  debt  upon  a  bond 
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made  to  a  fdo  de  <e,  bad  for  two 
causes.  275 

How  the  form  of  an  information,  found- 
ed upon  an  inquisition,  ought  to  be. 

Ibid. 

In  what  case  the  court  of  K.  B.  would 
not  hear  any  exception  to  an  inform- 
ation for  an  offence  in  the  nature  of 
embracery.  301, 302 

INQUISITION. 

No  forfeiture  of  a^/o  dese  accrues  be- 
fore an  inquisition  is  taken.  275 

When  the  inquisition  which  finds  the 
felony  of  himself  is  returned  into  the 
K.  B.  the  debu  and  damages  which 
were  due  to  thejelo  de  se  are  vested 
in  the  king.  362 

ISSUE. 

An  issue  shall  be  taken  on  the  most 
material  point.  22 

In  an  action  upon  the  case  for  service 
performed  for  a  time  certain,  the  de- 
fendant ought  to  put  in  issue  the 
whole  time  alleged  in  the  declaration. 

268,  269 

In  an  action  upon  the  case  every  part 
of  the  wrong  supposed  by  the  plain- 
tiff ought  to  be  put  in  issue.         269 

Where  a  good  issue  is  offered  to  the  de- 
fendant, he  ought  not  to  plead  over. 

318 

JUDGMENT. 

Where  and  in  what  courts  the  entries 
of  judgments  are  *<  ideo  consideratum 
"  est^'  generally,  without  saying  "  ner 
**  curiam^*'  and  where  and  in  wiiat 
counts  **  per  curiam."  74 

If  the  defendant  be  attainted  of  the  spe- 
cial matter  by  judgment  upon  de- 
murrer, the  vi  et  armis  shall  not  be 
tried,  although  there  be  an  issue 
thereon,  but  he  shall  be  fined,  and  a 
capiatur  awarded  against  him.  81,  8'2 

Judgment  given  upon  failure  of  record 
before  issue   joined,   not  reversed. 

97.  99 

In  an  action  of  covenant  against  exe- 
cutors, judgment  ou^ht  to  be  de  bonis 
testatorts,  luthough  the  breach  was  by 
tliG  executor's  own  default.  1 12 


Judgment  against  an  executor  ought 
not  to  he  de  bonis  teitatorisf  unless 
he  be  named  executor.  112 

Where  judgment  was  given  notwith- 
standing several  variances  between 
the  dedaration  and  replication.  118» 

119 

Where  judgment  was  stayed  for  the 
uncertainty  of  tlie  verdict.    154, 155 

If  an  action  of  debt  upon  a  devastavit 
be  brought  against  two  executors  who 
plead  to  issue,  and  one  is  acquitted, 
and  a  verdict  is  found  against  the 
other,  qutere^  how  judgment  shall  be 
given  ?  216,  217 

The  difference  between  the  judgment 
in  debt  and  trespass,  where  one  joint 
defendant  is  acquitted.  217 

If  the  defendant  pleail  ne  unques  execu' 
torf  and  it  be  found  against  him,  yet 
judgment  shall  be  de  bonis  testatoriSf 
si,  &c.  before  he  shall  be  charged  de 
bonis  propriis.  217 

In  conspiracy  against  three,  if  two  are 
acquitted,  the  plaintiff  cannot  have 
jucfgment  against  the  third.  239,  240 

Qju€Bref  Whether  in  an  action  of  debt 
the  jplaintiff,  afler  demurrer,  may 
upon  the  record  release  the  surplus- 
age not  due,  and  enter  judgment  for 
the  residue  ?  284,  285 

Where  the  plaintiff  shall  have  judgment 
for  that  which  the  action  is  well 
brought  for,  and  be  barred  for  the 
residue,  and  where  not.        285,  286 

Where  in  debt  upon  the  statute .  of 
usury  for  two  several  20^.  the  plain- 
tiff declares  insufficiently  for  one  of 
them,  the  plaintiff,  afler  verdict,  or 
upon  demurrer,  shall  recover  the  20/. 
for  which  he  has  well  declared,  and 
shall  be  barred  for  the  other.       286 

If  in  debt  by  bill  upon  three  bonds  it 
appears  that  one  of  the  three  is  not 
forfeited,  yet  the  plaintiff  shall  have 
judgment  for  the  other  two  bonds. 

Ibid. 

If  debt  be  brought  against  Qxccutors 
upon  a  bond  and  simple  contract  to- 
gether, and  they  demur  to  the  whole 
declaration,  the  plaintiff  shall  recover 
his  debt  upon  the  bond,  and  be 
barred  for  the  other.  Ibid. 

Where  judgment  shall  be  against  an 
administrator  de  bonis  propriis,  and 
where  not.  307j  308.  386 
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Where,  if  the  defendant  will  not  take 
iMue,  but  will  plead  over,  the  plain- 
tiff shall  have  hia  judgment.         318 

Judgment  signed  upon  a  dilatory  re- 
joinder. Ibid, 

Where  in  pleading  aa  award,  all  that  is 
to  be  performed  on  one  part  is  omitted, 
the  plaintiff  shall  not  have  judgment 
for  the  non-perfbrmaDce  of  the  award. 

327 

If  there  are  three  refrftcationa,  and  one 
of  them  is  superfluoust  yet  the  plain- 
tiff may  have  his  judgment  upon  the 
two  others,  which  are  sufficient.  338 

JURISDICTION. 
Vide  Declakatiok,  Recovery. 

It  is  not  necessarj  for  a  court  of  a 
county  palatine  to  certify  iu  jurisdic- 
tion, or  for  the  courts  of  the  great 
sessions  in  Wales.  74 

Inferior  courts  ought  to  certify  their 
jurisdiction.  Ibid. 

Of  the  jurisdiction  of  what  other  courts 
will  the  courts  at  Westminster  take 
notice.  Ibid. 

Nothing  shall  be  intended  to  be  out  of 
the  jurisdiction  of  a  superior  court, 
but  that  which  specially  appears  to 
be  so ;  but  on  the  contrary,  notliing 
ahall  be  intended  to  be  within  the 
jurisdiction  of  an  inferior  court,  but 
that  which  so  expressly  alleged.  Ibid. 

Where  a  court  is  ousted  of  its  jurisdic- 
tion. 98 

JURORS,  foide  Challenge* 

JUSTICES  OF  THE  PEACE. 

A  conviction  before  two  justices  <<  to 
"  keep  the  peace/*  quashed  for  want 
of  the  word  '*  assigned.**  263 

If  an  offence  appointed  by  a  statute  to 
be  punished  by  the  nejst  justices  of 

.  the  county  where  it  is  committed, 
may  be*  punished  by  another  justice 
of  the  same  county,  quare^        Ibid^ 

K 

KING. 

When  the  goods  of  dL/elo  de  se  are  vested 
in  the  king.  362 


KING'S  BENGH^ 

In  what  case  the  olerka  shall  not  have 
tlieir  privilege  allowed.  68,  69 

This  court  will  not  execute  the  judg- 
ment of  an  inferior  court  removed  by 
certiorari.  9B 

Where  a  judgment  was  affirmed  ia  this 
court  agamst  their  own  opinion.    99 


LEASE. 

Where  several  lands,  held  part  for  life 
and  part  for  years,  are  demiaed  to  A. 
for  years,  habendum  from  the  time  of 
the  death,  surrender,  forfeiture,  or 
determu:ation  of  the  estate  and  term 
of  the  first  lessees,  and  the  estate  m 
one  of  the  parcels  determines,  the 
term  granted  to  A.  shall  begin  im- 
mediately in  the  said  parcel,  aShough 
the  other  estates  are  tn  esse.  I8S,  184 

LEET. 

A  court-leet  can  amerce  for  none  but 
public  nuisances,  and  not  for  a  par- 
ticular  trespass  or  damage  to  the 
lord,  or  an^  other.  135, 13^ 

LIBEL,  vide  Parliament. 

Whether  the  printing  alone  of  a  libel  is 
a  publication  of  it.  13%  ISS 

LIMITATION. 
Vide  Statute  21  Jac.  1.  c  16. 

LONDON. 

Privilege  for  the  clerks  of  the  court  of 
King's  Bench  against  foreign  attach- 
ments in  London^  not  allowed.  68»69 

Where  the  privileffes  of  the  courts  at 
Westminster^  and  of  their  derks,  have 
been  allowed  against  customaiy  ac- 
tions ui  London.  S8 

The  charter  of  Henry  3.  and  other 
grants,  donations,  and  custoois  of 
the  city  of  London  are  confirmed  by 
act  of  parliament.  51 1 

But  neither  the  charter  nor  confirm- 
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ation  extend  to  the  point  of  ining  u 
trade  widiout  being  an  apprentice. 

911,  812 

CoBtont  of  LcndoHf  where  one  who  is 
educated  in  one  trade  may  use  an- 
other. 312 

An  alderman  of  London  had  his  pri- 
vilege allowed  against  a  eastern  of 
electing  constables  according  to  the 
order  dT  the  houses.  63 


M 

MASTER,  vide  Statute  5  Eliz.  c.  4. 

If  the  master  refuse  to  keep  his  appren- 
tice any  longer  it  is  a  good  cause  of 
discharge.  315, 316 

MESSUAGE. 

What  things  may  be  demanded,  or  shall 
pass  by  the  name  of  a  messuage.  7,  8 

MIS-TRIAL. 

What  mis-trials  are  aided  after  verdict 
by  the  statutes  of  jeofails.    247,  248 

MODUS  DECIMANPI. 

Vide  Custom. 

Prescription  that  the  parson  has  such 

;    land,  or  such  a  sum  m  lieu  of  tithes, 

is  a  good  modus.  142 


N 


NOLLE  PROSEQUL 

Where  the  plaintiflF  may  enter  a  nolle 
prosequi  tor  one  part  of  his  action, 
and  proceed  for  tlie  other  part.    207 

NOTICE,  ©Mfe  Court. 

Of  the  order  of  the  proceeding  of  par- 
liament and  of  their  committees,  the 

•  courts  at  IVeUminster  will  take  judi- 
cial notice.  133 


o 

OCCUPANT,  vide  Heir. 

OBLIGATION. 

Vide  Statute  23  H.  6.  c  10. 

If  the  condition  of  an  obligation  be  alto- 
gether insensible  and  void,  generally 
the  obligation  shall  be  single.        66 

Any  words  by  which  the  intention  of 
the  parties  may  ap{>ear,  are  sufficient 
to  make  the  condition  of  an  obliga- 
tion, though  they  are  improper.  Ibid* 

But  the  intention  of  the  parties  will  not 
serve  to  construe  the  condition  of  an 
ohlieation  contrary  to  the  express 
words.  Ibid* 

The  condition  of  an  obligation  shall  be 
taken  favorably  for'the  advantage  of 
the  obligor.  Ibid, 

If  a  man  bind  himself  to  procure  a 
stranger  to  make  a  release  of  his 
right  or  title  to  lands,  the  obligor 
must  at  his  peril  procure  him  to  mike. 
a  release  in  fact,  although  he  has  toot 
any  right,  &c.  216 

Whether  it  is  a  debt  where  the  bbnd  is> 
or  where  the  person  of  the  obligor 
inhabits.  §74 

Where  an  obligor  is  not  well  charged 

'    with  his  deed.  2Y5 

In  debt  against  an  obligor,  although  it 
appears  upon  oyer,  that  three  are 
mentioned  tO  be  jointly  bound  in  the 
obligation,  yet  the  defendant  must 
not  demur,  but  ought  to  plead  in 
abatement  that  the  two  other  per- 
sons sealed  the  bdhd  and  are  in  full 
life,  if  the  truth  was  So.  291 

In  an  action  against  one  only  of  two  or 
more  joint  obligors  or  contractors, 
tho  defendant  must  plead  the  liability 
of  the  others  in  abatement.     ^  Ibid. 

A  bond  which  was  good  when  it  was 
mode  shall  not  be  void  by  the  statute 
of  usury,  by  an  usurious  contract  for 
delaying  the  dny  of  payment  after 


the  time  of  making  it. 
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ORDERS   OF  JUSTICES  OF 
PEACE. 

•Rules  to  be  observed  in  orders  for  the 
3A4  .. 


THE  TABLE  OF  THE 

diicbarp  of  an  apprentice  upon  a 
complaint  made  by  the  apprmtice. 

S13 
P 

PARDON. 

If  a  debt  be  due  to  t/do  de  se,  and  all 
forfeitures  and  rams  of  money  are 
afterwards  pardoned  and  released  by 
an  act  of  parJiament,  the  debt  is  re- 
leased and  pardoned  to  the  debtor, 
and  not  rev«ted  in  the  administrator 
of  the  feh  de  te,  unless  there  are  ia 
tfte  act  special  words  of  restitution. 

862,863 


PARLIAMENT. 

No  action  lies  for  exhibiting  a  petiUon 

to  a  committee  of  parliament,  al- 

though  the  matter  be  false  and  scan- 

The  printing  and  delivery  of  such  a 
petition  to  the  members  of  the  com- 
HMttee  IS  justifiable,  but  not  to  others 
not  being  members  of  parliament. 
*in.  132   133 

The  courto  at  Wettmimter  will  take  ju. 
dicial  nouce  of  the  order  of  the  pfo- 
ceedings  of  parliament,  and  of  their 
committees.  jgo 

^:;:ent:"'"'"^'««'««"y'''^- 

PLACE,  vide  TwsatAn. 

^J'™  "P'e-^ng  the  statute  32  H.8. 
LL°.n '*";^*'*"'  «  place  need 
S'a^&  "'-«''*  "'—"«- 

PLEADiNGS. 

Vide  Averment,  Avowry,  Issue, 
lCspx.icATioir,  Traverse. 

When  the  deed  »  not  in  court,  no  oyer 
can  be  granted.  ^  o 

The  «itry  on  the  roll  was,  that  the  de- 
tendanto  pray  oyer  of  an  indenture 
tor  performance  of  covenants,  which 
was  not  brought  into  court;  upon 
•  general  demurrer,  it  shall  be  in- 
tended  to  be  the  true  indenture,  and 
thai  It  is  in  .court,  although  jt  does 
not  appear  so  by  the  record.      Jbid. 


PRINCIPAL  MATTERS. 

In  debt  upon  bond -for  perforvHyuse  of 
covenants  in  an  indenture,  after  oyer 
of  the  condition,  the  defendant  ought 
by  law  to  shew  the  indealore,  und 
not  the  piaiotifp.  9, 10 

If  the  defendant  swears  that  he  never 
had  one  part  of  the  indentore,  or 
that  he  had  lost  it,  the  court  will 
sometimes  compel  the  plaintiiF  to  give 
a  copy  of  it,  but  it  is  exgraHa  cmrim 
and  not  tx  debiiojuiHUa.  9 

The  entry  always  supposes  the  inden- 
ture in  this  case  to  be  brought  into 
court  by  the  defendant.  Jkid. 

In  trespass  the  defendant  justifies,  and 
yet  he  does  not  confess  the  matter 
alleged,  bad.  27,  28 

An  intire  plea  cannot  be  good  in  part 
and  bad  in  part,  but  being  badin 
part  is  bad  for  the  whole.  28 

Where  a  plea  is  bad  for  the  nocer- 
tainty.  49 

If  the  defendant  be  acquitted  of  the 
special  matter,  the  vi  ei  anmsduJl 
not  be  inquired  into  •  81 

So  if  the  defendant  be  attainted  of  the 
special  matter  by  judgment  upon  de- 
murrer, the  vi  et  armis diaUiiot be 
tried,  although  the  defendant  has 
taken  issue  upon  it.  81,  82 

Where  the  defendant  must  justify  in  the 
same  place  where,  the  plaintiff  has 
decUired.  95 

Where  bv  an  issue  joined  in  a  ibiein 
plea,  the  court  is  ousted  of  its  jmw- 
diction.  gg 

Whether  a  que  estate  may  be  pleaded 
of  a  term.  122 

In  debt  upon  bond  to  save  the  phdnttff 
harmless,  the  defendant  pleads  that 
he  has  saved  him  hannless;  the  plain- 
tiff in  his  replication  shews  hb  dam- 
nification, and  the  defendant  leioais 
that  he  bad  not  any  notice  w  the 
said  damnification,  and  if  he  had,  he 
would  have  saved  the  plaintiff  harm- 
less, this  rejomder  is  a  departuie  from 
„l^ep*^-  116,117 

Where  the  pleading  by  {pro  eo  ymod) 
or  (^tVi)  is  bad.  117 

Where  the  phuntiff  pleads  that  C.  pro- 
secuted him  at  law,  quisre^  if  it  be 
shewn  in  what  court  and  in  wbat 
manner?  aid. 

It  seems  it  ought,  but  this  infiDinality 
is  cured  by  pleading  over.  lUd. 
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A  demiBe-  may  be'  pleaded  by  parcels. 

208 

lo  aasumpiil  against  an  executrix  upon 
her  special  promise  to  pay  to  the 
piaintifi  a  debt  due  by  toe  testator 
to  A.  and  assiened  by  A,  to  the 
plaintifi :  the  mea  of  the  defendant 
that  the  jibuntitts  did  not  shew  to  him 
any  writing  or  deed  of  such  assign- 
ment is  bad.  210 

In  debt  upon  bond  to  procure  a  stranger 
to  release  his  right  and  title  to  hmds, 
the  defendant  cannot  plead  that  the 
stranger  has  not  any  right,  &c.    216 

Where  m  an  action  upon  the  case  for 
damages,  the  inducement  in  the  plea 
of  the  defendant  goes  only  to  part 
of  the  wrong,  and  yet  the  traverse 
goes  to  the  whole,  the  plea  is  bad. 

268,269 

Where  the  defendant  ought  to  plead  his 
matter  in  two  pleas.  269 

Plea  to  an  information  for  a  debt  upon 
bond  made  to  9k/dio  de  se  bad  for 
several  causes.  274,  275 

A  erant  by  the  king  ought  to  be  pleaded 
directly,  quod  concessit^  and  not  by  a 
testatum  esutit.  274 

The  pleading  of  a  grant  by  the  kin^  of 
liberties  under  the  duchy  seal,  with- 
out an  averment  that  the  liberties  are 
parcel  of  the  duchy,  bad.  Ibid. 

In  pleading  a  debt  upon  bond,  it  ought 
to  be  said  directly  that  the  obligor 
became  bound  by  an  obligation,  and 
not  that  he  was  indebted  to  the  ob- 
ligee, as  appears  by  an  obligation, 

275 

Where  the  bad  conclusion  of  a  plea  is 
a  good  cause  of  demurrer.  283 

If  a  jointobligation  be  sealed  by  three, 
and  one  omy  is  sued,  the  defendant 
upon  oyer  ought  to  plead  it  in  abate- 
menty  and  not  demur.  291 

If  the  defendant  in  Justification  of  an 
arrest,  pleads  that  the  bill  of  AfMbfle- 
sex  was  prosecuted  against  the  plain- 
tifP,  whereupon  the  sheriif  made  and 

.  directed  a  warrant  to  arrest  him,  it 
shall  be  intended,  that  the  bill  was 
delivered  to  the  sheriff  before  the 
making  of  the  warrant,  until  it  be 
specially  shewn  to  the  contrary.  299 

Tl^  defendant  pleads  that  a  bill  of  Mu^- 
dlesex  was  prosecuted  at  the  parish  of 
6*0111/  Clement  Danes^  on  the  twenty^ 


«s 


fth  day  of -^September  out  of  the 
Ling's  Bench  (the  said  court  then 
being  at  Westminster).  Qfuere  of 
this,  because  the  25th  of  September 
was  out  of  term,  and  Saint  Clement's 
and  Westminster  are  two  several 
pUwes.  299 

Wnere  the  defendant  takes  an  issue, 
and  the  verdict  is  found  against  him, 
the  court  will  not  intend  that  he  had 
any  other  matter  to  plead  for  himself. 

808 

When  the  defendant  pleads,  and  upon 
demand  of  oyer  brings  an  indenture 
into  court,  the  indenture  is  made 
^cel  of  the  plea.  317 

If  it  appears  judicially  to  the  court,  by 
the  defendimt's  own  shewing,  that  he 
has  pleaded  a  false  plea,  it  is  a  good 
cause  of  demurrer,  and  it  is  not  ne- 
cessary for  the  plaintiff  to  shew  any 
matter  of  fact  in  his  replication  to 
maintain  his  action.  Ibid* 

If  upon  oyer  of  an  indenture  the  con- 
clusion appears  to  be  that  both  par- 
ties have  put  theur  hands  and  seals 
thereto,  it  shall  be  intended  that  the 
truth  was  so,  until  the  contrary  is 
shewn.  320 

If  in  debt  upon  bond  for  performance 
of  an  award,  the  defendant  shews  that 
part  of  the  award  only  which  was  to 
be  performed  by  himself,  and  pleads 

-  that  he  has  performed  it,  and  does 
not  shew  that  part  which  was  to  be 
performed  by  the  plaintiff,  and  the 
plaintiff  takes  issue,  without  shewing 
the  other  part,  he  cannot  have  judg- 
ment. 3^ 

Where  an  entire  plea  is  avoided  in  any 
material  part,  it  is  avoided  to  all  in- 
tents. 337 

PRESCRIPTION. 

Where  a  prescription  in  a  non  ded- 
mando  for  a  tning  certain  is  good. 

142 

What  prescription  is  a  good  modus  de* 
dn^ndL  Ibid. 

An  intricate  prescription.         326,  327 

How,  and  for  what,  and  to  what  pur- 
poses a  corporation  may  prescribe. 

94\/.  94v,  9vO,  940 

A  man  may  prescribe  for  common  or 

other  profit,  or  easement  for  himself 

*  and  his  tenants.  344 
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The  different  forms  of  a  pretcripdon 
for  common  appurtenant,  and  for 
common  in  groia  without  number. 

846 

Whether  a  pretcriptien  for  the  free- 

'  holder^  andaciHlom  for  the  copy- 
holders of  a  manor  to  have  the  sole 

'  .pasturage  of  the  same  lendi  mmr  well 
eommence.  561,  95%  853 

Whether,  by  such  a  prescripltoa  and 
custom  for  the  sole  paslunigep  she 
lord  or  owner  of  the  land  may  be  to* 
tally  excluded  at  all  tnnes.         Ibid. 

If  he  may  be  excluded  at  all  times, 
whether  a  prescription  for  sole  pas- 
turage for  certain  kinds  of  cattle  only, 
which  were  ievani  and  couckantf  be 
sufficient  to  exclude  him.  ^    852,  853 

A  man  claimed  a  fold-course,  and  ex- 
cluded the  owner  of  the  soil  by  pre- 
scription, and  adjudged  good.      353 

PRESENTMENT. 
Vide  Statute  31  Elis.  c.7. 

PRIVILEGE,  vide  Couats. 

PRIVITY. 

Where  there  is  privity  of  eUate  only, 
the  action  is  always  local*         ,  438 

Where  the  statute  82H.8,c,34.  has 
transferred  the  jprivity  of  contract  to 
the  assignee  or  the  reversion.  239, 

240,241 

PROHIBITION. 
Vide  Declaration. 

RECORD,  vide  Certiorari. 

RECOVERY. 

A  common  recovery  at  Westminster  of 
lands  in  a  county  palatine  is  void, 
because  out  of  the  jurisdiction  of  the 
courts  at  Westminster.  74 

RELATION. 

Where  a  fine  shall  not  make  a  will  good 
by  way  of  relation.  261 

HELEASE. 

In  an  action  of  debt  for  arsears  of  rent, 
17 


where  Che  plaintiff 'has 
more  than  by  his  own  shewing  was 
due,  jpufref  if  after  deannrer  the 
plaintiff  may  relesae  the  aurplm  on 
the  record,  and  enter  jadgnseot  for 
the  residue*  284,  285 

REMAINDER. 

Where  a  remainder,  limited  after  a  par- 
ticular estate  which  is  void  in  the 
creation,  is  also  void,  and  where  noL 

150,  151 
Where  a  remainder  limited  to  one  for 

the  term  of  the  life  of  tenant  for  Ufe 
shall  be  good  by  way  of  remainder, 
and  where  by  way  of  present  estate. 

151,  152 

RENT,  vide  Debt. 

Debt  lor  arrears  of  rent  reserved  bj 
indenture  is  not  within  tfie  statnte 
21  Jac.  1.  c.  16.  of  limitations.        SS 

A  man  sebed  in  fee  grants  a  rent-charge 
in  fee,  and  that  if  the  rent  be  behhid, 
the  grantor,  his  hehv  and  assigns, 
should  enter  and  hold  the  lands  until 
they  shall  be  satisfied,  Bcc*  snch  grant 
is  good,  and  after  entry  an  c^traent 
lies  for  the  lessee  of  the  gnmtee.  1 12 

Where  by  an  order  -(confirmed  by  act 
of  parliament)  that  an  indenture  of 
lease,  upon  which  rent  was  reserred, 
should  be  vacated'and  cancelled,  and 
that  a  stranger  should  enter  into  the 
demised  lands,  and  receive  the  pro- 
fits ;  the  same  rent  in  value,  granted 
by  the  lessee  for  the  better  securing 
of  the  rent  reserved,  is  not  dis- 
charged, though  the  intention  ap- 
pears that  there  should  be  but  one 
rent  paid.  900,  SOI 

Action  of  covenant  by  the  assignee  of 
the  reversion  for  non-payment  of  rent 
is  not  local,  and  need  not  be  brought 
where  the  land  lies.  8S9,  240 

The  common  law  has  annejced  the  rent 
to  the  reversion.  288 

After  acceptance  of  rent  from  the  as- 
signee of  the  lessee,  the  lessor  cannot 
maintain  an  action  ^debt  against  the 
first  lessee.  910 

But  the  lessor  or  bis  assignee,  notwith- 
standing such  acceptance  of  rem 
from  the  assignee  of  the  lessee,  may 
maintain  an  action  against  fii0  first 
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lestee  upon  his  covtfiuiiil  for  payment 
of  the  rent.  240>  341 

Action  of  debt  for  arrears  of  rent  ought 
to  be  brought  against  M  the  pernors 
of  the  profiu  of  the  lands  liablo«^ 

Where  the  devise  of  a  rent-charge  to 
two  shall  be  construed  a  devise  €f 
two  several  rentSi  and  not  of  a  joint 
rent.  Ibid^ 

To  what  intents  the  time  of  sun«set  is 
tbe  time  appointed  bylaw  to  demand 
rent.  287 

Rent  is  not  due  until  the  last  minute  of 
the  natural  day,  namelyi  at  midnight. 

Rid. 

If  a  man,  to  take  advantage  of  a  condi- 
tion of  re-entrvy  demands  the  rent  at 
sun-sety  yet  if  he  die  before  midnight* 
his  heir  shall  have  the  rent,  and  not 
fiis  executors.  Ibid* 

REPAIRS. 

Action  of  covenant  does  not  lie  against 
the  grantor  for  not  repairing  the 
thing  granted.  S22»  323 

REPLICATION,  vide  Error. 

The  defendant  pleads  that  no  goods 
came  to  his  hands :  the  plaintiff  re- 
plies that  a  silver  bowl  came  to  the 
defendant's  hands:  qtuBre^  If  the 
plaintiff  ought  to  conclude  to  the 
country,  or  with  a  verification  ?  102, 

103 

In  debt  upon  bond  to  perform  an  award, 
and  no  award  pleaded,  the  plaintiff 
ought  to  shew  the  award,  ana  assign 
a  breach  of  it  in  his  replication.  102, 

103.  317 

Whether  as  well  in  other  cases  as  in 
that  of  an  award,  when  a  special 
point  is  pleaded  by  the  defendant, 
the  plaintiff  ought  to  shew  more  in 
his  replication.  103 

But  if  It  were,  and  more  is  not  shewn, 
this  defect  is  aided  after  verdict.  Ibid. 

If  the  defendant  plead  an  award  made 
oi  three  things,  the  plaintiff  cannot 
reply  that  it  was  made  of  the  said 
three  things  and  of  another ;  but  he 
ought  to  reply  that  it  was  made,  of 
four  things,  and  traverse  the  award 

.  made  of  three  things  only.  ao7 


Whether  a  repUcHtion  be  doidble  or  not. 

337,  338 

The  plaintiff  replies,  and  shews  three 
distinct  things,  two  of  which  (one 
being  matter  of  fact  and  the  other  of 
record)  he  concludes  with  two  seve- 
ral verifications^  and  the  third  and 
last  (being  matter  of  £Eict)  he  con* 
eludes  to  the  country;  quare^  If  it 
be  one  replication,  or  three  several 
replications?  and  whether  the  con« 
elusion  to  the  country  does  not  ex- 
tend to  the  matter  of  record  ?    Ibid. 

In  this  case,  if  the  defendant  demurs 
and  says,  that  the  flea  qf^esaid^  Ac 
and  the  plaintiff  joins  in  demurrer 
that  the  plea  aforesaid^  &c*  in  the 
sin^ar  number,  if  it  be  one  repli- 
cation, it  is  good  enough;  but  if 
the^  are  three  replications,  auarCf 
If  It  be  not  a  discontinuance/  338, 

339 

It  would  not  be  a  discontinuance,  be- 
cause the  word  pladtum  is  nomen  eoU 
leetivum.  SSS 

If  there  are  three  replications,  and  one 
of  them  superfluous,  and  the  other 
two  sufficient,  the  plaintiff  may  have 
judgment  upon  those  which  are  suf- 
ficient. Ibid. 

REQUEST, 

Upon  a  promise  to  pay  a  precedent 
duty  upon  request,  tnere  is  no  need 
of  an  actual  request.  33 

Upon  a  promise  to  pay  a  penalty,  or  a 
collateral  sum,  tbere  ought  to  be 
an  actual  request  before  the  action 
brought.  UuL 

SPECIALTY. 
What  are  specialdes.  37,  33 

STATUTES. 

The  best  construction  of  a  statute  is  to 
expound  it  as  near  the  rule  of  the 
common  law  as  may  be.  240 

Gloucester,  c.12.  Vouchers. 

A  foreign  plea  in  personal  action  is  not 
aided  by  that  statute.  93 
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Anno  1  Ric.  8.  c  IS.  Escapes* 
Vide  Statute  21  Jac.  1.  c.  16. 

This  statute^  which  gives  an  action  of 
debt  against  the  warden  of  the  Fleet 
for  an  escape  out  of  execution,  ex- 
tends to  all  other  gaolers  and  she* 
ri&  38 

In  debt  for  an  escape  out  of  execution, 
the  plaintiff  ought  to  shew  that  he 
has  recovered  a  judgment.       88»  39 

If  judgment  be  reversed  before  an  ac» 
tion  of  debt  brought  for  an  escape 
out  of  execution,  the  action  is  gone. 

38 

Action  of  debt  is  not  maintainable 
against  the  executors  of  a  sheriff  or 
gaoler  for  an  escape  out  of  execu- 
tion. 218 

Anno  7  Ric.  2.  c.2.  Confirmation. 

Confirmation  of  the  grants,  gifts,  and 
customs  of  the  city  of  London  by 
this  statute.  311 

It  was  not  the  intention  of  the  charter 
of  king  H.  3.  or  of  the  confinmltion 
of  it,  to  give  a  liberty  to  use  a  trade 
without  being  an  apprentice,  for  two 
reasons.  311, 312 

i4itno23H.6.  c.lO.  Sheriff's  Bonds. 

Where  a  bill  of  Middlesex  was  return- 
able on  Friday^  &c.  and  the  condi- 
tion of  the  bond  to  the  slieriff  was, 
if  the  defendant  appear  on  Saturday^ 
&c.  the  obligation  void.  21,  22 

Bonds  made  to  gaolers  for  ease  and 
favour,  are  void  by  this  statute.  162, 

163 

The  marshal  of  K.  B.  is  within  this 
statute.  162 

A  bond  to  the  marshal  of  K.  B.  to  save 
harmless  from  escapes  is  within  this 
statute  and  void;  but  not  a  bond 
that  the  prisoner  shall  not  escape. 

162,  163 

A  bond  taken  by  a  gaoler  of  his  pri- 
soner for  a  true  debt  due  to  him,  is 
not  within  this  statute.  163 

Anno  4  H.7.  c.24.  of  Fines. 

Vide  Fines. 

Anno  32  H.8.  c.  1.  Devises. 

Vide  Devise,  Statute  34  H.8.  c.5. 

Anno  32  H.  8.  c.  19.    Alien  Arti- 
ficer. 
To  what  houses  it  extends.  7 


Plea  that  a  messuage  was  demised  to  an 
alien  artificer  without  averring  that  it 
was  a  dwelling-house  or  shop,  bad, 
as  it  seems*  7,  8 

A  place  need  not  be  aUeged,  where  die 
party  was  an  alien  and  an  artificer.  8 

Chapter  34.    Grantees  of  Revcb- 

SIONS. 


Where  the  privity  of  contract  is  1 
ferred  by  this  statute  to  the  j 
of  the  reversion.  239,240,241 

Anno  34  H. 8.  c.5.  Devises. 
Vide  Devise. 

This  statute  is  explained  that  no  other 
estate  of  inheritance  is  devisable 
within  the  statutes  of  wilb,  but  estates 
of  inheritance  only.  261 

Anno  2  and  3  Edw.6.  c.  13.    Tithes* 
Vide  Statute  21  Jac.  1.  c.  16. 

Anno  5  and  6  £dw.6.  c.25.     Ai.e- 

HOUSES. 

Vide  Alehouses* 
Anno  5  Eliz.  c.4.     Apprentices. 

The  charters  of  the  city  of  London, 
cannot  be  any  dispensation  of  this 
statute,  that  no  person  shall  use  a 
trade  to  which  he  had  not  served  as 
an  apprentice,  although  they  are  con- 
firmed by  act  of  parliament.         3 1 1 

At  common  law  before  this  statute,  it 
was  lawful  for  a  man  to  use  what 
trade  he  would,  without  being  an  ap- 
prentice to  it.  312 

If  the  master  refuse  to  keep  his  mpren- 
tice  any  longer,  the  justices  </peace 
may  discharge  such  apprentice.  315, 

316 

It  was  the  intention  of  this  act,  that  an 
apprentice  should  be  discharged  from 
a  bad  master,  as  well  as  that  the 
master  should  be  discharged  from  a 
bad  apprentice.  Ibid. 

How  a  bad  apprentice  ought  to  be  pu- 
nished by  this  act.  315 

Quare,  If  tlie  difierences  between  mas- 
ters and  apprentices  may  come  to  the 
sessions  of  the  peace  originally,  or 
by  way  of  appeal  only  ?  316 

Quigref  if  it  ought  not  to  appear,  that 

^  an  order  made  at  sessions,  ior  the  dis- 
charge of  an  apprentice,  was  under 
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the  hands  nnd  seals  of  the  justices 
there?  SI6 

Anno  27  Eliz.  c.  5.    Demurrer. 

'Where  a  general  demurrer  makes  the 
plea  good.  9.  81.  SS8 

In  assault,  battery,  and  false  imprison- 
ment vietarmis^  the  defendant  pleads 
specially,  but  says  nothing  to  the  vf 
et  armug  upob  which  the  plaintiff 
demurs  generally;  the xfi ei armis  is 
only  matter  of  form,  and  the  want  of 
it  aided  by  this  statute.  81,  82 

It  aids  the  not  praying  of  damages.    98 

Where,  upon  a  double  replication,  the 
defendant  shall  lose  the  benefit  of  it 
by  his  general  demurrer.  S37 

Chap.  8.    Writ  OF  Error. 

Where  an  action  is  commenced  by  ori- 
ginal writ  out  of  Chancery,  a  writ  of 
error  does  not  lie  in  the  Exehequer- 
Chamber  by  this  statute.  346 

Anno  31  Eliz.  c.?.    Cottaoes. 

A  presentment  in  the  court  leet  for  the 
erecting  of  a  cottage,  without  saying 
for  habitation,  is  not  pursuant  to  this 
sutute.  135, 136 

Such  presentment,  if  grounded  upoA 
the  statute,  ought  to  conclude  against 
the  form  of  the  statute.  Ibid, 

Whether  upon  such  presentment,  any 
other  penalty,  except  the  penalty  of 
10^.  given  by  this  statute,  can  be  im- 
posed. 135 

Anno  3  Jac.  1.  c.8.     Sureties  in 
Error. 

Extends  to  the  counties  palatine,  and 
great  sessions  in  fVales.  74 

Anno  21  Jac.  1.  c.  16.    Limitations. 

Debi  for  an  escape  upon  the  statute 
1  Ric.2.  c.  12 — debt  for  the  arrears 
of  rent  reserved  by  indenture,— ac* 
tion  upon  the  statute  2  Edw.6.  c.l8. 
of  tithes,  &c.  are  not  within  this  sta- 
tute. 38 

Anno  3  Car.  1.  c.  3.    Alehouses. 
Fide  Alehouse. 

Anno  12  Car.  2.  c.  1 1 .    Pardon. 

What  persons  shall  have  the  benefit  df 
the  pardon,  and  release  of  all  for- 


feitures and  sums  of  money,  by  tliis 
act,  and  who  shall  not.  362,  363 
A  mischievous  case  upon  the  pardon 
and  release  of  all  forfeitures  and 
sums  of  money  by  this  act.  363 

Chap.  13.    Usury. 

A  bond  which  was  made  good  when  it 

was  made,  will  not  be  made  void  by 

this  statute  by  an  usurious  contract 

.  for   delaying  the  day  of  payment 

after  the  miOdng  of  it.  295 

But  for  such   usurious  contract    the 

obligee  shall  forfeit  the  treble  value 

by  Uie  latter  clause  of  the  statute. 

Ibid. 

Annis  16  &  17  Car.  2.  c.  8.   Jeofails. 

Where  the  want  of  a  venue  is  aided  after 
verdict  by  this  statute.  225 

If  the  venue  be  from  the  county  where 
the  action  is  laid,  although  the  issue 
arises  in  another  county,  yet  it  is 
aided  by  this  statute,  as  well  as  if  the 
venue  were  from  a  wrong  place  in  the 
proper  county.  2^7 ,  248 

SURRENDER. 

He  in  remainder  of  a  copyhold  surren- 
ders his  remainder  to  the  use  of  te- 
nant for  life,  for  his  life,  and  after  his 
decease,  to  the  use  of  himself  and  his 
wife ;  the  estate  limited  to  the  tenant 
for  life  is  void,  but  the  estate  limited 
to  husband  and  wife  is  good  by  way 
of  present  estate.  150,  151,  152 

A  surrender  of  a  copyhold  in  fee  from 
the  time  of  his  death,  is  void.       151 


TAIL. 

If  tenant  in  tail  of  a  reversion  bargains 
and  sells  it  to  the  bargainee  and  his 
heirs,  nothing  passes  but  an  estate 
descendible  for  the  life  of  tenant  in 
toil-  260,261 

Tenant  in  tail .  of  a  reversion  bargains 
and  sells  it  to  the  bargainee  and  his 
heirs,  and  afterwards  levies  a  fine  to 

.    a  stranger,  the  estate-taifis  barred 

^   and  extmguished.  '  261 
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TIME,  vide  Tiiavbrss. 

In  r€«l  and  ooixt  actions   the  time  is 
never  ioBerted.  286 

TESTAMENT,  vide  Demise. 

TITHES*  vide  Custom,  Modus 

DBCffMANAI,  PabSCRXPTTOK. 

Action  upon  the  statute  2  Edw.6.  c.  IS. 

of  tithes,  is  not  within  the  statute 

21  Jac.  1.  ,c.  16.  of  limitations.  S8 
If  one  cut  wood  for  fencing  his  own 

comi  he  shall  not  pay  tithes  for  it. 

142 
Where  a  prescription  in  a  non  decimando 

for  a  thing  certain,  ia  good.        Ibid. 

TRADE,  vtt/e  London,  Stat.  7.  Hie.  2. 
c.4.    Stat.  5Efiz.  C.4. 

Ai  common  law  it  was  lawful  for  a  man 
tp  use  what  trade  he  would,  without 
kein^  an  i^mrratice  to  it*  312 

Some  oities  and  boroi]^hs  claim  a  liberty 
of  ejccluding  foreigpers  from  buying 
and  selling  merchandizes  within  such 
city  or  borough.  Hid. 

TRAVERSE. 
Vide  Pleadings,  Replication. 

The  defendant  traversed  the  day,  where 
it  was  not  material,  yet  the  plea  al- 
lowed* 14 

Where  a  traverse  may  be  taken  after  a 
traYorse,  or  not*  21,  22,  23 

What  shall  be  said  a  traverse.     21»  22 

A  matter  sufficiently  confessed  and 
avoided  shall  not  be  traversed.   22, 

23 

Where  the  plaintiff  counts  of  a  demise, 
and  the  defendant  pleads  another  dif- 
ferent demise,  the  defendant  ought 
to  traverse  the  demise  alleged  in  the 
count.  207. 209 

Wheve  the  pUintifF  claims  common  ia 
six  acres,  and  the  defendant  shews 
that  the  piaintiff  had  common  in  40 
acsesy  he  ought  to  tratverse  the  com- 
mon in  six  acres  only.  207 

Where  the  surplusage  which  is  men- 
tioned in  the  de&idant's  plea,  and 
not  supposed  by  the  dedaration,  shall 
be  traversed  by  the  plaintiff,  or  not. 
307,208,209 


Where  the  traverse  ought  to  come  on 
the  plaintiff's  part,  or  on  thedefead- 
ant's.  207,208,209. 

In  debt  for  rent  of  three  chambers  let 
by  the  phuncii;  the  defendant  }^ds 
a^  demise  of  three  chamboi  mi  a 
dtnin|j*room,  and  an  entry  by  dre 
plaintiff  into  the  dining-rooo,  and 
prayed  judgment ;  he  ooeht  to  tra- 
verse the  demise  of  the  tbroeeham. 
here  only.  807.09 

In  this  case  the  plaintiff  ought  to  naiD- 
tahi  his  lease,  as  he  has  declared ;  for 
if  he  traverse  the  entry  into  the  dio- 
ingHTOom,  it  will  be  a  departure  from 
his  dechiration.  909 

In  an  action  npon  the  case  for  s  recon- 
pence  for  service  performed,  the  de- 
fendant's piea  bad,  because  by  his 
plea  and  traverse  he  had  put  only 
part  of  the  time  of  the  service  in 
issue.  268,969 

Where  the  {wecise  traverse  of  thein- 
tire  time  nukes  the  plea  bad.     969 

The  defendant  confesses  and  justifies 
the  fact,  and  ^et  adds  a  travefse  that 
he  has  done  tt  otherwise  or  in  other 
manner  than  as  aforesaid;  guare$^ 
it  be  a  good  traverse  ?  SH 

Where  in  pleading  toTm  indictment  Ac 
traverse  ought  to  go  distributiTely  to 
every  part  of  the  time  mentioned  in 
the  mdictment.  Ibid* 

TRESPASS,  vide  Pleapimgs. 

Trespass  lies  for  kilhng  a  mastifi  84, 85 
That  the  mastiff  did  run  violeDtly  in  and 
upon  a  certain  dog  of  the  defendant, 
and  did  bite  him ;  no  justification  for 
killing  him.  lUd, 

If  the  plaintiff  lay  the  trespass  at  C*,  and 
the  defendant's  justification  is  not 
local,  but  transitory,  the  defendant 
ou^t  to  justify  in  the  same  place 
where  the  plaintiff  bas  declared.   85 

TRIAL. 

Trial  of  an  issue,  allien  artificer,  or  not, 
shall  be  where  tlie  writ  was  brought* 

8 

Where,  after  demurrer  to  the  defead- 
ant's  plea,  and  argument  thereQi>y  a 
trial  was  directed  to  try  tlie  truth  of 
the  plea.  ioS 
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VARIANCE. 

Where  notwithstanding  three  variances 
between  the  bond  recited  in  the  con- 
dition of  a  counterbond,  and  the 
bond  in  the  replication  upon  which 
the  breach  was  assigned,  namely,  in 
the  day  of  the  makine,  in  the  sum  to 
be  paid,  and  in  the  day  of  payment, 
judgment  for  the  plaintiff.     118, 119 

VERDICT,  vide  Jeofails. 

Where  judgment  shall  be  arrested  for 
the  uncertainty  of  the  verdict.  154, 

155 
What  defects  are  aided  after  verdict. 

227,228 
The  plaintiff  shall  not  have  judgment 
upon  a  verdict  which  falsifies  the  de- 
claration. 230 

VENUE. 

The  want  of  a  venue  is  aided  after  ver- 
dict by  the  statute  16  &  17  Car.  2. 
c.8.  229 

Where,  when  the  venue  is  laid  for  the 
first  matter  in  the  count,  all  the 
matter  which  follows  refers  to  the 
said  venue.  Ibid, 

Where,  when  the  action  is  laid  in  one 
place,  and  the  justification  in  another 


place,  the  venue  shall  be  from  the 
place  where  the  defendant  justifies. 

247 

USURY. 

A  bond  which  was  good  when  made, 
will  not  be  void  by  the  statute  of 
usury,  by  reason  of  an  usurious  con- 
tract after  the  making  of  the  bond. 

295 

w 

WALES. 

The  court  of  K.  B.  takes  judicial  no- 
tice of  the  process  of  the  great  ses- 
sions in  Wales,  and  of  the  customs 
in  JVales.  74 

WILL,  vide  Devise. 

WRIT,  vide  Abatement,  Jsofaii^s. 

The  original  writ  in  ejectment  is  an  at- 
tachment, or  pone  per  vadios  et  salvos 
ple^ios,  and  not  a  summons.         S17 

A  vitious  original  is  not  aided  by  any 
of  the  statutes  of  jeofails.  Ibid. 

If  there  be  a  vitious  original  upon  the 
file,  the  court  will  not  intend  any 
other  good  original,  unless  the  plain- 
tiff shews  it.  318 
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